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PREFACE. 


This  work  is  designed  to  show  the  development  of  the  public  land  sys- 
tem of  the  United  States  from  1882,  where  the  second  volume  of  Copp's 
Public  Land  Laws  leaves  the  subject,  down  to  1890,  where  No.  19  of  Volume 
1 6  of  Copp^s  Land  Owner  resumes  it.  The  intention  is  to  make  a  repos- 
itory of  the  regulations  and  important  decisions  of  the  Land  Department 
during  that  period,  rather  than  an  exhibit  of  the  rulings  and  instructions  in 
force  at  date  of  publication. 

(^'  '.     ^^^       *  SCOPE   OF   THE   WORK. 

^          '  ^  '  •— v-»e  increase  of  matter  demanding  publication,  the 

^  Ji^hH^^  ^^^  relating  to  grants,  including  those  to  railroads, 

/  ^       ,  hool,  university  and  other  purposes,  as  well  as  min- 

'xjL    J  \            ^ed.     The  latter  are  the  subject  of  a  separate  book 

^  -C^T*'^^  ^^^^     ^  g^^^gg  Mineral  Lands'^  (2d  Edition,  1882).     The 

«v«. ,      ^  ic  lands,  have  been  collated,  and  as  soon  as  possible 

will  be  published  unaci  .he  (probable)  title  of  *'  Copp's  Public  Land  Grants.  * ' 

ACKNOWLEDGMENTS. 

The  details  of  the  present  work,  including  the  Index,  have  been  almost 
exclusively  under  the  charge  of  Mr.  S.  D.  Luckett,  Attorney  at  Law, 
Washington,  D.  C,  who  for  about  four  years  was  connected  with  the 
General  Land  Office,  first  as  the  organizer  of  the  Contest  Division,  and 
afterward  as  Law  Examiner.  I  take  this  opportunity  to  express  my  appre- 
ciation of  his  high  ability  and  patient  industry. 

HENRY  N.  COPP. 

Washington^  D,  C^Junty  1890. 
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Putnam.  S,  N. 1005,  ior6 

Quast,  Kelly  w.   .   .    .  459,  718,  1281,  1283 

Quinby  vs.  Conlan 796 

Quinlan  et  al..  Brown  vs. »  .   .  107,  815,  816 

Rabuck  vs.  Ous 206 

Radcltfile,  Hariis  vs.    176. 440,  441,  483,  730 

Rae  Master,  The  «« Venus" 438 

Raff,  St.  John  vs 146,  147 

Railroad  Co.,  Gould  vs 754 

Railroad  Co.,  Marshall  vs 385 

Railroad  Company,  Sage  vs 323 

Railroad  Co.  its.  Shurmeir    .   .    .  1052, 1054 

Railroad  Company  vs.  Smith 607 

Railroad  Company  vs.  United  States       1097 

Ralls,  John 272 

Ramage  vs.  MaJoney  ....    645,  708,  775 
Ramsey. George  891,  911,  921,  927,928,931 

Ramsey,  Owen  L 390 

Rancbo  Cujrama 1 266 

Rancho  Huasua  Survey  ...•••.    304 

Randolph  vs.  Barrett 108 

Rashaw,  Chrin  C 704 

Ray,  Stephens  vx. 478,534,621 

Ray,  William  H 776 

Raymond,  J.  B 642,  710,  772 

Raymond,  Wiley  vs 184 

Read,  Gilbert  E 109 

Redding,  Sellman  vs 145,  817 

Redmnnd,  Henry  J 296 

Reed  z^x.  Buffington  .   .   .  1 167,  11 68,  1 169 

Reed  vs.  Casner 296 

Reed,  Gayton  M 658 

Reed,  Gilson  vs. 912 

Reeve  vs,  Burtis 325 

Reeves  vx.  Emblen 124 

Regan,  Williams  vs 460 

Reichert  vs.  Flcps 1266 

Renner,  Sarah 162,  376,  850 


PACK 

Reynolds  vs.  Sampson 145 

Rhea,  United  Stetes  vs 173 

Rhude,  Martinson  vs 662 

Rice,  Austin  vs 202 

Rice  vs.  Minnesota  and  Northwestern 

R.  R.  Co 1266 

Rice  vs.  Sioux  City  and  St.  Paul  R.  R. 

Co 129s 

Richard  vs.  Davis 300,  312 

Richardson  vs.  Cole 4S 

Richardson,  I^emuel  D. 472 

Richardson,  United  States  vx 2'>8 

Rickard,  Ewingvx.87, 138, 1451853.862, 886 

Rico,  Townsite  of 1025,  1026 

Riggan  vs.  Riley 907 

Riley,  Riggan  vs 907 

Rinehart  vs.  Willamette  Valley  and 
Cascade  Mountain  Wagon  Road  Com- 
pany   7*5 

Ringgold,  Eraser  vs.  .   .  139,  162,  437,  900, 

920,932,  1 177 

Ringsdorf  vx.  State  of  Iowa 11 77 

Rivers  vs.  Burbank  .   .  % 9^9 

Robbins,  Moore  vs.  .   .  250,  756,  796,  1003, 

1004,  1077,  1266,  1283 

Robert,  Bnse  vs 865 

Roberte  vs.  Mahl 2c6,  610 

Roberts,  William 733 

Robertson  et  al.^  James  H 652 

Robinson,  F.C 1256 

Robinson,  Mitchell  vx.  .  .  84,  120,  180,  184, 

259 

Robinson,  Stevens  vs 297 

Robson,  Perkins  vs 84 

Rock  Island  Military  Reservation  .  .  .  1197 
Roe  vs.  Schang  •    *   *    .   .   .   .  411,  412  413 

Rogers  vs.  Hunt 9^ 

Rogers  vs.  Kneeland 45 

Rogers  vs.  Lukens  ....  1 167,  11 68, 1 169 

Rondeau,  O'Claire  vs 689 

Root  vs.  Shields 38^,  796,  851 

Rozenburg,  Southern  Pacific  R.  R.  Co. 

vs 759 

Ross  vs.  Sinclair 490 

Rowan  et  al.  vs.  Runnels 895 

Rowe,  Clark  S 417.  5^4 

Rowland  vx.  Clemens  .   .  975,  979,  981.  982 

Rue  vx.  Fairbault  et  al. 7^8 

Ruiz,  Sturgeon  vs 666 

Runnels,  Rowan  et  al,  vs 895 

Ruskrudge,  George  J 1227 

Ryan,  Elliott  vs 1167,  1168,  1169 

Ryan  vs.  Stadler 201 

Ryman,  James  H.  T ii95 

Safford,  Carroll  z/x 797 

Sage  vs.  Railroad  Comany 3^3 

St.  Bernard  M.  Co.,  Wight  vs 296 

St.  John  vs.  Raflf .    .  146,  X47 

St.  Joseph  and  Denver  City  R.  R.  Co.  .  230 
St.  Louis  Smelting  Co.,  Steel  vs.  .  795,  1026, 

1267 
St.  Paul,  Minneapolis    and    Manitoba 

Ry.  Co.  vs.  Forseth  ....  175,  41 1,  583 
St.  Paul,  Minneapolis  and  Manitoba  Ry. 

Co.  vs.  Leech 583 
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St.   Paul,    Minneapolis    and   Manitoba 

Ry.,  Nilson  vs 362 

St.  Paul  and  Sioux  City  R.  R.  Co.,  Rice  2^^.1295 

Salter  vs,  Burt 755 

Sampson,  Reynolds  vs, 145 

Sampson,  Stiteler  vs, 650 

Samson  vs.  Smiley 1272 

Sanborn,  Frohne  t/f 871 

Sandell  vs.  Davenport ....  462,  727,  748 

Sandford,  George  £ 345,  614 

Sando,  Amly  vs 483 

Sandy  Hill,  Trustees  of  Hunter  vs.  ,   .1 103 

San  ford  vs.  Burbank 858 

San  Francisco,  City  of,  Trenouth  vs .    .    683 
San  Francisco,  Pueblo  of.  .....    .  1267 

Sanger,  Newhall  vs 1092 

San  Jacinto  Tin  Co.,  United  States  vs.  .  1266 

Sargent,  John 1253 

Salt,  Mary 387 

Satterlee  vs.  Dibble      139,  866 

Sawin,  Morris  vs 460 

Sayles,  Henry  P 390,  647,  648 

Schaetzel,  Jacob  .   .* 296 

Schang,  Roe  2/f 411,412,413 

Schelter  vs.  Off. 241 

Schick,  Charles  H 891,  921,  927 

Schmidt  vs.  Still  well 709 

Schoebe,  Northern  Pacific  R.  R.  Co.  vs.  252 

296 

Scholte,  Pella  w. .   .    .   , 1 103 

School  District  of  Ashley  vs.  Hall.  ,    .    275 
Schooley,  Wallace  vs.    .......    203 

Schrotberger  vs.  Arnold 437 

Schulenberg  ^/ /?/.  z/j.  Harriman    .   .    .1121 

Schurmeir,  Railroad  Co.  vs.    .   .  1052,  1054 

Schurz,  United  States  vs.    .    .571,  795,  796, 

1003,  [077,  1266, 1268,  1269,  1270 

Schwarz,  Tupper  vs 765,  766 

Scotford  vs.  Huck 374 

Scott,  Dayton  vs 143 

Scott  vs.  Dorr 673 

Scott  vs.  King 241 

Scudder  vs.  Andrews 385 

Seal,  Crowston  vs 208 

Sears  z^j.  Almy 932,1177 

Secretary  vs.  McGarrahan 796 

Sederquist  vs.  Ayers 842 

Seeley  ^/ <7/.,  Churchill  t/j 117,173 

Secvers  Admr.  vs.  Hamilton  et  ux.   .   .    107 
Seitz  vs.  Wallace  .    .  118,  133,  146,  241,312 

Sellman  vs.  Redding 145,  817 

Semer,  Jacob 359,  514 

Setchel  John  W 979 

Severson  vs.  White 870 

Sewell,  Walker  z/j 22,716 

Sexson,  Edwards  vs. 458 

Sexton,  Eldred  vs.  986, 996,  999,  1005, 123 1 

Sexton,  James  W 899 

Shadduch  vs.  Homer  .    .  144,  683,  814,  815 

Shafer  ei  al.^  Guyselman  vs '266 

Shanessy,  Mary  A 7^4 

Shanley  vs.  Moran 158 

Shannon,  Jeardoe  vs 249 

Shappell,  Weber  vs 128 

Shaw,  C.  G 390,  648 
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Shaw,  Neilson  vs. .  .   .   .  173,  306,  312,  452 

Sheldon,  Gilbert  vi 118 

Sheldon,  Waters  vs.  .  , 241 

Shelly,  Bivins  vs 169,  180, 184 

Shelton  vs.  Tiffin  and  Perry 323 

Shepherd,  Jasper  N 343 

Shepley  vs.  Cowan,   609,  720,    795,    1000, 

1017,  1018 

Sheppard,  George  W 483 

Sherlock,  Alfred  .       .   .  359,  759,  761,  763 
Sherman  etal.^  R.  M.  .   .  383,  528,  564,  787 

Shields,  Root  vs 383,  796,  851 

Shineberger,  Joseph 902,  903 

Shinnes  vs.  Bates  .........  82,  136 

Shirley  vs.  Welch 1089 

Shisler,  Franklin 739 

Short,  Booth  z/j 668 

Short  et  a/.,  Merritt  vs 975,  982 

Showers  VI.  Friend  .    .    .  973,  975,  981,  982 

Shumate,  Warden  vs .    604 

Shurtleff  vs.  Kelley  e/  a/. 8 10 

Simmons  vs.  Wagner 796 

Simpson,  George  M 702 

Simrall  vs.  William  F 501 

Sims  vs.  Busse  et  a/. 109,  324,  850 

Sinclair,  Rose  vs 490 

Sioux  City  and  St.  Paul  R.R.C0.,  Rice  vs.  1 295 

Skagen,  Burkholder  vs 146 

Skahen,  United  States  vs 509,  726 

Slocomb,  Doud  ^/ <i/.  t/x 375 

Sloggy,  Blenkner  vs 823,  824 

Slootskey,  A.  J 402,  700,  843,  848 

Smale,  Forsyth  vs. 1054,  1055 

Smiley,  Samson  vs .   .  1 272 

Smith,  Alfred  M 460 

Smith,  Banks  vx 181 

Smith,  Birch  vs 674 

Smith  vs.  Brandes 161 

Smith,  Carson  vj 1017 

Smith,  Charles  N 873 

Smith,  Croughan  vs.    ........    184 

Smith,  Davison  vs 270 

Smith  vs.  Ewing 796 

Smith,  Griffin  z'j 413 

Smith,  Grigsby  vj 117 1 

Smith,  Hurd  vs 177 

Smith  vs.  Lovell 228 

Smith,  Meyers  vs 437 

Smith,  Railroad  Company  vs 607 

Smith,  Sarah  D 121 7 

Snider,  Walker  vs. 698 

Snody,  Duthan  B 1227 

Snowden,  Gardner  vs 709 

Snider  vs.  Ellison 534 

Sorenson  vs.  Becker 183 

Soto,  M.  F 345,  643 

Soustilie  vs.  Lowry 653 

Southern   Colorado  Coal  Company,  United 

States  vs 728 

Southern   Minnesota  Ry.  Extension  Co.  vs. 

Gallipean  e/  a/. 270 

Southern  Pacific  R.  R.  Co.,  Bladen  vs.  390 
Southern  Pacific  R.  R.  Co.  vs.  Lopez.  .  433 
Southern  Pacific  R.  R.  Co.  vs.  Rosenburg. 
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Soathem  Pacific  R.  R.  Co.,  Swanson  vs.  759 
Soutbem  Pacific  R.  R.  Co.,  Troy  vs.  .  753 
Southern  PaciSc  R.  R.  Co.,  Whitaker  vs, 

271.  383 
Spalding  vs.  Colfer 746,  748 

Speilman,  Kessel  vs 673 

Spellman,  Townsend's  Heirs  vs,  .  258,  260, 

434.  476 

Spencer,  James 823, 824, 874 

Spencer,  Reuben 298 

Spithill  vs,  Gowen 974,  975 

Spring,  Donly  vs 878 

Sprout,  Buttery  vs 138,  139,  140 

Stadler,  Ryan  vs. 201 

Stadler,  Pierpoint  vs 610 

Stanley  vs.  Fairchild 653 

Stanton  vs.  Durbin 909 

Stark,  Baldwin  vs.  .  642,  709,  710,  711,  796 

Stark  vs.  Starrs.   • 973 

Stam,  Stark  vs 973 

Stale  of  Arkansas,  Lytle  vs.  .    22,  301,  516, 
606, 692,  707,  708,  836,  1174 

State  of  California 300 

State  of  California  vs.  Alara  .....    490 

State  of  California,  Baker  vs 1267 

State  of  California  et  aL,  Wright  et  al. 

vs.  .......     .        .•••••1 2oy 

State  of  Indiana  vs.  Hilk 1054 

State  of  Iowa,  Ringsdorf  vj. 1177 

State  of  Kansas  vs.  United  States  .  .  .  1092 
State  of  Louisiana  vs.  John  McDonogh 

and  Co.  et  aL 1049 

State  of  Louisiana,  New  Orleans  Canal 

and  Banking  Co.  vs 208 

State  of  Minnesota,  Lachance  vs.  ,  .  .  825 
State  of  Nebraska  vs.  Dorrington  .  .  54,  370 
State  of  Nebraska  ex  rel.^  Fossler  vs. 

Webster 1281 

State  of  Nebraska,  Morton  vs.  .  1266,  1290 
State  of  New  Hampshire  vs.  "Wbitte- 

more 1281 

Stale  of  New  Jersey  vs.  Conover  ...      48 

State  of  Oregon II77 

Slate  z'j.  Trask, 1 103 

Stayton  vs.  Carroll  ....  84,  146,  147,  241 

Steel  vs.  Engelman 775 

Steel  vs.  St.  Louis  Smelting  Co.   .  795,  1026 

1267 

Steele,  Lydia 1262 

Sienke,  Corey  vs 863 

Stephens  vs.  Ray 478,  534,  621 

Stevens  vs.  Robinson 274,  297 

Stevenson  vs.  Garrett 242 

Stevenson,  Sweeten  vs 182,  201 

Stewart  vs.  Jacobs 475 

Stewart,  Tripp  vs 1 00,  134 

Stiles,  Flynn  vs 145 

Siiliwell,  Schmidt  vs 709 

btinka,  Wisconsin  Central  R..R.  Co.  vs. 

1223,  1267 

Stiteler  vs.  Sampson 650 

Stoddard  vs.  Neigle. 423 

Stone,  United  States  i/f 1003,1266 

Stone,  Willian  K 1178 

Stover,  Burton  vs 421 
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Strawn  vs.  Maher 448,  457 

Street,  W.  F 1267 

Streeter  vs.  Missouri,  Kansas  and  Texas 

R.  R.  Co 1266 

Strevell,  Mclnnes  vs 684 

Stroud  vs.  De  Wolf 136,  456,  513 

Stroud  vs.  Dowdell 513 

Strout  vs.  Yeager 84 

Struble,  Wolf  vs 283,  491 

Struthers,  Cotton  vs 495 

Stukel,  Delilah 978 

Sturgeon  vs.  Ruiz 666 

SuUivan,  Hollants  vs 583 

buUivan,  Hoyt  vs.    .   »   .  126,  144,  168,  185 
Summers,  Kurtz  vj.   .   •    .   .   .  84,  183.  184 

Sunnuchs,  Boorman  vs 1055 

Sustad,  Engen  vs 494,  748 

Sutherland,  Wachter  et  al.  vs 597 

SuUey,  William  R 329 

Suydam,  Killin  vs  , 479 

Swan,  Thomas ,   .    .   .   .    903 

Swanson  vs.  Southern  Pacific  R.  R.  Co.  759 

Sweeton  vs.  Stevenson 182,  201 

Swett,  Crumplerw 453,1177 

Swinson,  Goithelf  vs  .  •   .   .84,  94,  95,  109 

Taft,  Murphy  vs 386 

Talbot,  Wheelon  vs 819 

Talkington's  Heirs  vs.  Hempfling  .  ,   ,  1077 

Tarr  vs.  Burnham 1183 

Tatro,  French  vs.  ...    ^ 698 

Tauer  vs.  Heirs  of  Mann 342, 475 

Taylor  et  al.^  Armstrong  vs 177 

Taylor,  Bennett  vs 105 

Taylor,  Grimshaw  vs 722,  726 

Taylor  vs.  Huffman 79 

Taylor,  Ida  May .    208 

Taylor,  LF 1253 

Taylor,  Peck  vs 202,  863 

Taylor,  Thomas  Herbert 460 

Taylor,  Wheelan  z/5. .   ,    ,   .    .    .   .117,163 

Teets  vs.  Campbell 114 

Teets,  Dorkee  vj.   .   . 117 

Temesky,  Sophie  M 469 

Texas  Pacific  Grant 893 

Thomas,  David 543 

Thomas  //  al.^  Oliver  vs 597 

Thomas,  William  C 394 

Thompson  vs.  Anderson 524 

Thompson  t'^.  Clark 745 

Thompson,  Gaines  vs 796 

Thompson,  George  B 383 

Thompson,  Gilbert  z/x .1111 

Thompson  vs.  Jacobson 673 

Thompson  vs.  Lange 411,  412 

Thompson,  Sidney  F 457 

Thompson,  Wells  vs 525 

1  hompson,  William  A, .....   .  493,  724 

Thornton  vs,  Picard 460 

Thorpe  et  al.  vs.  McWilliams  .   .   .  120,  162 

Throckmorton,  Johnson  vs 864 

Throckmorton,  United  States  vs. ,   •   .    754 

Thulon,  Allman  z/j 772,  1023,1174 

Tiffany,  Mary  L 264 

Tiffin  and  Perry,  Shelton  vs 323 

Tilton,  Daniel  G 893 
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Tilton  vx.  Price 120,486 

Timm,  Clark  vs 878 

Tingley,  Henry  C 390,  1177 

Tipton,  Hughes  vs 974,  975,  979 

Titus  vs.  Burnett 265 

Tombs,  Arthur  P 481,621 

Toponce,  Alexander  ....  908,  911,  1259 

Tower,  Charlemagne 383 

Towers  vs.  Dorame 417 

Town  of  Albuquerque 296 

Townsend  Heirs  vs.  Spellman   .    .  258,  260, 

434.  476 

Townsite  of  Butte 1026 

Townsite  of  Rico 1026 

Towsley,  Johnson  vs.  .   .  250,  425,  645,  692, 

698.  7o8f  732.  770.  774»  795.  79^ 
Trask,  State  zv 1 103 

Travellers'  Insurance  Co 195 

Traver,  Buxton  vs.  ,    .    .421, 422,  679,  1095 

Treat  and  Dickerson  vs.  Jamison  .   .   .    275 

Trelut,  Ernest 258 

Trenouth  vs,  San  Francisco 683 

Trick,  Epleyz/x.  .    .   .  492,  1 167,  1 168,  I169 

Tripp  vs.  Stewart loo,  134 

Troy  vs.  Southern  Pacific  R.  R.  Co.  .   .    753 

Trustees  of  Sandy  Hill,  Hunter  vs.  ,   .1103 

Tupper  vs.  Schwarz 765,  766 

Turpen,  John  C 1006 

Tyrell,  Omer  A 610 

Tyrl,  John  E 465,  740 

Ijlstein,  Box  vs 823,  824 

Underhill,  Harkness  ti  ux.  vs 795 

United  States  ei  al.  vs.  Atterberry  et  at. 

661,  1169 

United  States  vs.  Barbour 931 

United  States  vs.  Bayne 759,  761 

United  States  vs.  Briggs  .......        2 

United  States,  Brown  vs 550 

United  States  t/j.  Carpenter 1158 

United  States  vs.  Childers 955 

United  States  vs.  Clark  et  al.  ,  .  .  516,  517 
United  States,  Colorado  Coal  Co.  vs. 

931,  1266 
United  States  vs.  Copeland  et  ai,  .  208,  383, 

743.  787 
United  States  vs.  Dudley 796 

United  States  vs.  Edwards 1 1 74 

United  States  vs,  Fernandez  .  360,  361,  362, 

363 

United  States  vs.  Flint 754 

United  States  vs.  Freeman 45 

United  States,  Hughes  vs 1267 

United  States  vs,  Illinois  Central  R.  R. 

Co 1 103 

United  States  vs,  Jenks 907 

United  States  vs.  Johnson  et  al. ,  ,  564,  1 169 

United  States,  Kansas  vs 1092 

United  States,  Leavenworth,  Lawrence 

and  Galveston  R.  R.  Co.  vs. .  .  1092,  1296 
United  States  vs,  McDougairi'  Adminis- 
trator   1296 

United  States  vj.  Minor  .   .  796,  1266, 1272 

United  States,  MofFatt  vs 1266 

United  States,  New  Orleans  vs 1 103 

United  States  vs,  Pacheco 1094 
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United  States,  Portland  Co.  «f 275 

United  States,  Potter  vs 22,  48,  716 

United  States,  Railroad  vs 1097 

United  States  t/j.  Rhea 173 

United  States  vs,  Richardson 208 

United  States  vs.  San  Jacinto  Tin  Co.  .  1266 

United  States  vs.  Schurz.   .   .571,  795.  796, 

1003,  1077,  1266,  1268,  1269, 1270 

United  States  vs,  Skahen 509,  726 

United  States    vs.   Southern    Colorado 

Coal  Company 728 

United  States  zv.  Stone 1003,1266 

United  States  vs.  Swink 592 

United  States  vs,  Throckmorton    .   .   .    754 
United  States  vs.  Woodbury  et  al.  ,   •  1 166, 

1 169,  1 174,  1 175,  1 1 77 
United  States,  Wooden  Ware  Co.  vs,  ,    950 

958»  959 
United  States  Bank,  Osborne  w.  .   .    .    321 

University  of  Alabama 750 

Vail,  Clymena  A 170 

Van  Brunt  vs.  Hanunon  et  al,   »   ,   »   ,    191 

Vance  vs,  Burbank 524,  525,  796 

Vandament,  Jacob 251 

Vandivoort,  Samuel  H 510 

Van  Doren,  Hatch  vs,  ,   ,  512, 662, 664, 671 

Van  Gordon  vs.  Ems   ....  448,  457,  668 

Van  Ostrum  vs.  Young.  90, 117, 448, 457, 746 

Van  Wyck  vs.  Knevals 607,  Ii2t 

Vaughn,  Hodson  vs 680 

Vaughn  z/j.  Knudson 201,207 

<*  Venus,"  Rae  Master 438 

Village  of  Mankato  vs.  Willard  .   .   .   .  1 103 

Vizina  Consolidated  Mining  Co.   .   .   .  1026 

Voss,  Bender  z/i 144,815 

Wachter  et  al»  vs,  Sutherland.       •   •   .    597 

Wade,  Hall  vs 245 

Wade  z'j.  Meier 741,742 

Wagner,  Simmons  vs 796 

Wait,  Linderman  vs 877,  879 

Wakefield  vs.  Cutter 1260 

Wakeman  vs,  Bradley 525 

Walker  //  a/.,  John  M 273 

Walker  vs.  Mack 156 

Walker  z/j.  Sewell 22,716 

Walker  vs.  Snider. 698 

Walker  vx.  Walker 70S 

Wallace  vx.  Boyce 912,931 

Wallace,  Hosmer  vs,  .   •  427,  428,  494,  550, 

682,  683 

Wallace  vs.  Schooley 203 

Wallace,  Seitz  vs,    .  118,  133,  146,  241,  312 

Waller  vs,  Harris 395 

Ward  vs.  Dixon  et  al 280 

Ward  vs.  Ernst 698 

Ward,  Matthiessen  and,  vs.  Williams.  48,  604 

Ward,  Peterson  vs 171 

Warden  vs.  Shumate 604 

Ware,  Brush  vs 126,  1272 

Warner,  James  H.  . 755 

Water  and  Mining  Co.  vs,  Bugby  .   .    .  Ii57 

Waters  vs.  Sheldon 241 

Watrotts  vs,  Judson 253 

Watson  vs,  Missouri  River,  Fort  Scott 

and  Gulf  R.  R.  Co 491,  708 
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Watson,  Worthington  vf. 117,202 

Watts  tfs,  Forsyth 290,  432 

Watts  z/s.  Williams 604 

Waugh  vs.  Luch 1103 
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April  14,  1875.     Surveys  to  high  water 

mark 1094 

March  5,  1 88a     Survey  of  desert  lands. 

1046, 1047, 1058 
April  6,  1 881.     Surveys  under  the  de- 
posit system 1046 

May  28,  1881.  Surveys  of  desert  lands  .  1046 
October  31,  1881.     Survey  of  mineral 

lands 1058 

September  15,  1883.  Certificates  of  de- 
posit   1064,  1065 

]ane  24, 1885.   Deposit  surveys  .  1042, 1061, 

1062, 1065, 1066 
April  15,  1886.     Certificates  of  deposit 
for  surveys 1042 

TITLE  XI.    LAND  WARRANTS  AND 

SCRIPS. 

March    21,    1857.     Unassignability    of 

Sioux  half-breed  scrip 1109 

February  22,    1864.     Sioux   half-breed 

scrip 1 109,  mo 

January    29,    1 872.     Sioux    half-breed 

scrip 1110,1113 

July  20,  1875.     Assignment  of  bounty 

land  warrants 1076,  1078 

May  28,  1878.     Sioux  half-breed  scrip. 

1 105,  1 1 10 
August  8,  1878.  Changes  of  entry  .  .  842 
July  II,  1883.     Dodge  scrip  locations.  .1119 

TITLE  XII.     INDIAN  LANDS. 

November  16,  1 85  5.  Executive  order 
— Kalamath  river  reservation,  Cali- 
fornia  1083 

June  18,  1870.     Sioux  lands 11 90 

August  15,  1874.  Entry  by  actual  set- 
tlers only  1 176 

June  21,  1880.    Settlers  on  Osage  lands .  1 168 
July  9,  iS8a   Settlers  on  Osage  lands  .1168 
June  23,  1 88 1.    Osage  declaratory  state- 
ments  1166,1168,1169 

Jane  29,  1882.     Sale  of  Miami  lands   .1189 
June  7,  1883.     Cancellation  of  entries 
on  the  Captain  Grande  cailon  Reserva- 
tion  269 

May  31,  1884.     Lands  in  the  possession 

of  Indian  occupants, 1 154 

February  9,  1885.     Executive  order — 

Santee  Sioux  reservation  .  .  .  1 181,  11 82 
May  8, 1885.  Santee  Sioux  reservation  .  1 182 
April  26,  1887.    Osage  trust  lands  .   .1166, 

1171,  1175 
September  18, 1887.  Indian  allotmenu  .1160 


PACK 

October  26,  1887.    Lands  in  possession 

of  Indian  occupants 358 

July  28,  1888.    Omaha  lands 1185 

January  i,  1889.    General  instructions  .1169 

TITLE  XIII.      MILITARY  RESERVA- 
TIONS. 

December  31,  1851.  Executive  order — 
Boundaries  of  the  Presidio  at  San 
Francisco 1201 

October  4,  1855.  President's  proclama- 
tion— naval  reservation  in  Florida.    .    755 

November  16,  1855,  Executive  order 
— Klamath  river  reservation,  Cali- 
fornia  1083 

August  8,  1863.  Executive  order — Fort 
Lyon  military  reservation  .   .    .1193,  '^^ 

January  7,  1867.  Executive  order — Fort 
John  Buford  reservation  .    .    .  1206,  1207 

June  28,  1879.  Executive  order — 
Boundaries  of  the  Fort  John  Buford 
reservation/  .    .        1206 

April  9,  1873.  Executive  order — Fort 
Boise  Reservation  in  Idaho  .    .1195*  ''9^ 

September  18.1 874.  Executive  order — 
Fort  Boise  Hay  reservation  in  Idaho.  1195 

1 196 

June  19,  1883.  Captain  Grande  Indian 
reservation 269 
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miliilary  district 1033 

March  1,  1800  (2  Stat.,  14).     Amenda- 
tory o(  act  of  jnne  1, 1796   1033 

May  10,  1800  (2  Stat.,  73).    Amenda- 
tory of  act  of  May  18, 1796.  19, 1033,  1041 
March  26,    1804  (2  Stat,  280).     Salt 
springs  in  Indiana  territory 2 

Febraary  ii,  1805  (2  Stat.,  313).     Sur- 
veys   1033,  1034.  1041 

April  21,  1806  (2  Stat.,  394).     Southern 
land  claims 2 

March  31,  1807  (2  Stat.,  449).     Lead 
mines  in  Indiana  territory 2 

February  10,  1 81 1  (2  Stat. ,  62 1 ) .    Lands 
in  territory  of  Louisana 2 

March  3,  181 1  (2  Stat.,  665).     Lands  in 
territory  of  Louisiana 2 

April  25,  181 2  (2  Stat.,  716).  Establish- 
ment of  general  land  office 54 

April  12,  1814  (3  Stat.,  121).    Southern 
land  claims 1241 

March  3,  1815  {3  Stat.,  229).     Sale  of 
Jand  south  of  Tennessee  .*•...        2 

March  5,  1816  (3  Stat.,  257).     Lands  in 
Indiana  territory 2 

March  i,  18 1 7  (3  Slat.,  347).    Reserva- 
tion of  timber  lands 2 

April  20,  1S18  (3  Stat.,  466^.    Commis- 
sions of  registers  and  receivers .  .    .19,30 

March  2,  1819  (3  Stat,  491).    Admis 
sion  of  Alatnma  as  a  state 1294 

March  3,  18 19  (3  Stat.,  526).    Correc- 
tion of  entries 19,  840 

April  24,  1820  (3  SUt,  566).     Public 
salea •    .    .    .    .  1034,  1087 

April  24,  1820   (3  Stat,.  567).     Sale  of 
public  lands I 

April  24, 1824  (4  Stat.,  22).     Surveys  .  1034 

May  24,   1824  (4  Stat.,   31).    Amend- 
ments of  entnes 19,  841 

January  12,    1825  (4  Stat,  80).     Land 
sales • 1237 

March  2,  1827  (4  Stat,  234).     Grant 
to  Illinois 1085 
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May  23,  1828  (4  Stat.,  284).  Arredondo 
scrip •. 1 120 

May  29,  1830  (4  Stat.,  420).  Preemp- 
tion  act I,  2,  20,  124I 

March  2,  1831  (4  Stat,  472).  Timber 
depredations 2 

April  5,  1832  (4  Stat.,  503).  Public 
sales 1034,  1087, 1241 

June  28,  1832  (4  Stat,  550).  Lots,  etc., 
in  St.  Augustine  and  Pensacola  ...        2 

June  19,  1834  (4  Stat,  678).  Reviving 
pre-emption  act  of  1830 1 241 

June  26,  1834  (4  Stat.,  687).  Sale  of 
lands  in  Illinois,  Missouri  and  Wis^ 
consin 2 

January  27, 1835  (4  Stat.,  749).  Military 
bounty  land  warrants  .   .  , 1067 

July  4,  1836  (5  Sut.,  107).*  Reorgani- 
zation of  general  land  office.    .    .    .  20,  54 

June  22,  1838  (5  .Stat,  251).  Pre-emp. 
tions 1241 

June  I,  1840  (5  Stat,  382).  Pre-emp- 
tions     20,  1241 

September  4,  1841  (5  Stat.,  453).    Gen- 
eral pre-emption  act .   «    .2,  20,  609,  665, 
705,706,711,712,793,  1291 

July  27,  1842  (15  Stat,  497).  Military 
bounty  land  warrants 1067 

August  26,  1842  (5  Sut.,  564).  Sale  of 
public  lands 45 

August  30,  1842  (5  Stat,  567).  Addi. 
tional  land  office  in  Florida  .    .    .20, 1291 

February  15,  1843  (5  Stat.,  600).  School 
lands 1275 

March  3,  1843  (5  ^^^-9  619).  Pre-emp. 
tions 22,705,706,711,712 

May  23,  1844  (5  Stat,  657).  Townsites.1017 

June  15,  1844  {ty  Stat.,  621).  Grant  of 
land  to  Dubuque  « 1275 

August  3, 1846  (9  Stat.,  51).  Suspended 
entries    .    .      999,  1000,  1241,  1242,  1243 

June  26,  1848  (9  Stat.,  240).  Military 
bounty  land  warrants 1067 

August  14,  1848  (9  Stat,  323).  Oregon 
territory 1198,  1210 

August  14,  1848  (9  Stat.,  332).  Military 
1x>unty  land  warrants 1242 

September  20, 1850  (9  Stat.,  466).  Rail- 
road grant 1239 

September  26.  .1850  (9  Stat.,  469). 
Lands  at  Sault  Ste.   Marie,    Michi- 
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gan. .  .1096,  1097,  1098,  iioo,  iioi, 

1 102, 1 103,  1 104 

September  27, 1850  (9  Stat.,  495).  Ore- 
gon donation  act  ....  1 196,  1198,1210 

September  28,  1850  (9  Stat.,  519). 
Swamplands 1177,  1223,  1295 

March  3,  185 1  (9  Stat  ,631).  Califor. 
nia  land  claims 682 

March  22,  1852  (10  Stat.,  3).  Military 
land  warrants 1068,  1078 

February  14.  1853  (10  Stat.,  158).  Mil- 
itary reservations   .   .  1195.    '^9^»    ''97t 

1 198,  1208,  1209 

March  3.  1853  (10  Stat.,  245).  Sus- 
pended entries 2,  1242 

February  8,  1854  (10  Stat,  267).  Mili- 
tary  bounty  land  warrants 1067 

July  17,  1854  (10  Stat.,  304).  Sioux 
half  breed  scrip  ....  1106,  1109,  11 13 

July  22,  1854  (10  Stat.,  308).  Land 
claims  in  New  Mexico 11 20 

August  4,  1854  (10  Stat.,  574).  Gradu- 
ation entries 1223 

February  10, 1855  (10  Stat.,  849).  Ge- 
rard scrip    1 120,  1266 

February  24,  1855  (*o  Stat.,  615).  Ac- 
counts          45 

March  2,  1855  (10  Stat.,  630).  Ala- 
bama Indian  lands 1294 

March  2,  1855  (10  Stat,  634).  Swamp 
lands 61.  1222.  1223 

March  3,  1855  (10  Stat,  699).  Klamath 
River  Indian  Reservation  ....       1083 

March  3,  1855  (10  Stat,  701).  Military 
bounty  land  warrants  .    .  1069, 1070,  1075, 

1077,  1078 

March  3, 1856.  (i  i  Stat..  25)  Swamp  lands  61 

May  17,  1856.  (II  Stat,  15).  Florida 
and  Alabama  R.  R.  grants 1121 

June  3,  1856.  (II  Stat,  21).  Michi- 
gan Railroad  grants.  .    .  1003,  1259,  1 26 1 

August  18,  1856.  (ii  Stat,  87).  Flor- 
ida military  reservations  .    .  .      .    >  •II93 

March  3,  1857  (ii  Stat,  200).  Perma- 
ment  Indian  Reservations  .    .1155,   1156, 

1292,  1294,  1295,  1296 

March  3,  1857.  (il  Stat,  250). 
Penalty   for  perjury 62,  804 

March  3,  1858.  (if  Stat.,  257). 
Amendments  of  entries 841 

May  II,  1858.  (II  Stat..  285).  Ad- 
mission of  Minnesota  to  the  Union  as 
a  State 1295 

June  2,  1858  (11  Stat,  294}.  Missouri 
private  land  claims    .    .    1 079,  1080,  1082 

June  12,  1858  (II  Stat,  386).  Sale  of 
military  sites II93 

February  23,  1859,  (il  Stat.,  564). 
Huertas  Scrip 1 121 

April  II,  i86o  (12  Stat,  836).  Charies 
Porterfield 1098 

June  22.  i860  (12  Stat,  84).  Revolu- 
tionary Scrip 765 

June  22.  i860  (12  Stat.,  85).  Private 
land  claims 1078,  1079,  1081 
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January  29,  1 861  (12  Stat,  127).     Ad 
mission  of  Kansas  as  a  State  .  1293,  1294 

March   25,  1862   (12  Stat,  374).     Pay 
and  bounty 564 

May  20,  1862  (12  Stat,  392).     Home- 
stead  act,  20,  126.  377,  379.  433,  434, 

467,  494.  495»  569*  570 

May   30,    1862,   (12    Stat,  409).     Ex- 
penses  of  surveys 1 050 

June  28,  1862  fi2  Stat,  715).     Kicka- 
poo  lands  in  Kansas 1127 

July    I,    1862,  (12   Stat.,  489).     Union 
Pacific   Ry.   Co.      . 1206 

July  2,  1862,  (12  Stat,  503.    Agricul- 
tural  colleges 639,  1275 

July.  5,  1862,   (12  Stat,  620).     Michi- 
gan railroads 1003,  1260 

March  3,  1863,  (12  Stat,  754).    Town- 
sites  2,  lOII 

March  3,  1863.  (12  Stat,  819).     Sioux 
Indian  reservation     .  .    .    .2,  1 189,  11 90 

March   21.    1864   (I3  Stat.,   32)*     En- 
abling act  ....  .    .  1292 

March  21,  1864  (13  Stat,  35).     Amend- 
ing homestead  law 20 

April   8.    1864   (13  Stat,  39).     Indian 
reservation   in  California  ....  2,    1084 

June  25,  1864  (13  Stat.,  161).     Indian 
appropriation 57^ 

June  30,  1864  (13  Stat.,  223).     Internal 
revenue  accounts      45 

July  I,  1864  (13  Stat.,  344.)     Townsite 
law 772,  1024 

July    2,    1864  (13   Stat,   356).     Union 
Pacific  Ry.  Co 1206 

July   2,  1864  (13  Stat,   365).     Pacific 
railroads    ...  884 

March  3,  1865  (13  Stat.,  520).     Michi- 
gan railroads 1261 

March  3, 1865  (13  Stat., 530).  Townsites  loii 
sites ion 

June  21.  1866  (14  Stat,  66).     Home- 
stead act 379,  1004 

July    4.    1866   (14    Stat.,    87).       Iron 
Mountain  R.  R.  Co 1275 

July  23,  1866  (14  Stat.,  210}.     Kansas 
railroads 587,  1215 

July  23, 1866  (14  Stftt,  218).   California 
land  titles 683 

July  26,  1866  (14  Stat.,  251).     Right  of 
way 963,  967,  968 

July  27.  1866  (14  Stat.,  292}.     Atlantic 
and  Pacific  R.  R.  Co 1230,  1235 

March  2,  1867  (14  Stat,  541).    Town- 
sites  1012,  1017,  1025 

March  2,  1867  (14  Stat.,  544).     South- 
ern land  claims   ....  1078,  1079,  1 08 1 

June  8,  1868  (15  Stat.,  67).    Settlers  on 
townsites 1025 

October  21,  1869  (15  Stat.,  689).    Mili- 
tary reservations 2 

July  12,  1870  (16  Stot.,  251).    Appro- 

f)riations , 49 
^    y  15,  1870  (16  Stat,  304).     Sale  of 
isolated  tracts  of  unoffered  land  .  998,  999 
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July  15,  1870  (16  Stat.,  363).  Osage 
Indian  lands 1174 

March  3,  1871  (16  Stot.,  573).  Texas 
Pacific  R.  R.  Co 893,  1234 

March  3,  1871  ^16  Stat.,  579).  New 
Orleans,  fiaton  Rouge  and  Vicksburg 
i\.  S\.  \^o»  •>•■•■■■■«.,  1224 

April  5.  1872  (17  Stat..  649).  Thomas 
B.  Valentine  .  754, 1084, 1086,  1087, 1090, 

1091,  1092,  1094,  1095 

May  9,  1872  (17  Stat.,  90).  Osage 
lands,  Kansas 717,  1175 

May  10,  1872  (17  Stat.,  91).  Mining 
law 800.  935,  968,  994.  997 

May  21,  1872  (17  Stat.,  140).  Grant  of 
lands  to  Denver,  Col.,  for  cemetery 
purposes 1266 

May  23.  1872  (17  Stat.,  158).  With- 
drawal  from  settlement  of  certain 
lands  in  Wyoming 1233 

June  8.  1872  (17  Stat.,  333).  Soldiers' 
homesteads 370,  556 

June  8, 1872  (17  Stat,  340).     Chippewa 

scrip 1115,  1116.  1117 

June  10,  1872  (17  Stat.,  378).     South- 
em  land  claims 1078,  108 1 

June  10, 1872(17  Stat,  381),   Chippewa 
lands  : 570 

March  3. 1873  (17  Stat.,  605).  Soldiers* 
homesteads 557,  121 1 

March  3,  1873  (*7  Stat ,  605).  Timber 
culture  .    .    .    .  20,  29,  576,  804,  805,  885 

March  3,  1873  ('7  Stat,  607).  Coal 
law 161,  162,  1272 

March  3,  1873  (17  Stat.,  609).  Joint 
entry 678 

March  3,  1873  (17  Stat,  631).  Miami 
Indian  lands  in  Kansas  .  1 129, 11 85, 1 187, 

1 189 

March  13,  1874  (18  Stat,  21).     Timber 
culture  .    .  13,  29, 145,  427,  802,  804,  805, 
806,  855,  876,  885,  886,  1258 

June  9,  1874  (18  Stat.,  65).  Fort  San- 
ders military  reservation 1206 

June  16,  1874  (18  Stat.,  72).  Expenses 
of  local  officers 14 

Jnne  19.  1874  (18  Stat,  85).  Fort  Rey- 
nolds military  reservation 1203 

June  20,  1874  (18  Stat.,  81),  Minnesota 
settlers 576 

June  20.  1874  (18  Stat.,  113}.  Adop- 
tion of  Revised  Statutes 711 

Juce  23,  1874  (18  Stat,  272}.  Kansas 
trust  lands 1176,  1187,  1189 

March  3,  1875  ('8  Stat.,  420).  Indian 
homc^steads  .  569,  570.  571,  572.  573,  574 

March  3,  1875  ('^  Stat.,  474).  Colo- 
rado enabling  act 1291,  1292 

March  3,  1875  (18  Stat.,  481).  Protec- 
tion of  trees 935 

March  3,  1875  (18  Stat,  482).  Rail- 
road right  of  way  .   .    .  938, 939,  940, 941, 

965*  966 
March  3,  1875  (18  SUt,  495).    Sale  of 
desert  lands  •   .    .    .   • 53 
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March  3,  1875  (18  Stat.,  516).  Michi- 
gan Indian  lands 570 

April  10,  1876  (19  Stat,  28).  Pawnee 
Indian  reservation   .    • 628 

May  9,  1876  (19  Stat,  52).  San  Fran- 
cisco   1202 

May  20,  1876  (19  Stat.,  54).    Timber* 
culture 576,804,805,855,1258 

May  23,  1876  ri9  Stat,  55).  Settler's 
time  extendea 576 

June  19,  1876  (19  Stat,  59).  Relief  of 
settlers 576 

June  22,  1876  (19  Stat,  73).  Southern 
lands 336 

July  4,  1876  (19  Stat,  73).  Southern 
lands 379,  1004 

July  5,  1876  (19  Stat.,  74).  Kansas  In- 
dian lands  .    .    .    .1176,1177,1218,1219 

July  31,  1876  (19  Stat.,  121).  Abolish- 
ment of  land  offices  in  Ohio,  Indiana 
and  Illinois 7 

January  12,  1877  (^9  Stat.,  221).  Saline 
lands 20,  1290 

February  27,  1877  (19  Stat.,  240).  Cor- 
recting of  Revised  Statutes  .   .  1243,  1244, 

1245,  1247 

March  3,  1877  (19  Stat,  315).  Com- 
missions of  Registers  and  Receivers  .     17, 

33.  30.  37.  38 

March  3,  1877  (19  Stat,  315).  Lands 
in  Ohio,  Indiana  and  Illinois  ...  7,  367 

March  3,  1877  ('9  Stat,  377).     Desert 
lands.  .  888,  889,  891,  893,  895,  903.  906, 
907,  908,  910,  912,  913,  914,  915,  916, 
9'7.  9>8,  9?4,  93».  "77.  1219, 1235,  1244 

March  3,  1877  ('9  Stat.,  377).  Hot 
Springs  reservation 1303,  1304 

March  3,  1877  ('9  Stat,  392).  Entrie** 
within  townsites  .    .  655,  1009,  1012,  1013 

March  3,  1877  ('9  Stat,  403).  Final 
homesteads  .   .  33,  37,  337,  357.  359.  502, 

503.  504,  505.  «254 

March  3,  1877  ('9  Stat,  404).  Pre- 
emption homesteads 758,  759 

March  3,  1877  (19  Stat,  405).  Settlers 
injured  by  grasshoppers 57^ 

May  27,  1878  (20  Stat,  63).  Home- 
stead act 759 

June  I,  1878  (20  SUt.,  88).  Relief  of 
settlers 576 

June  3,   1878  (20  Stat,  88).    Timber 
and  stone  lands  .   .    .33,  35,  58,  254,  359, 
416,  932,  937,  938,  947.  960,  961,  962, 
963.  964.  967.  969.  970.  97'.  972.  973. 
974,  975.  976.  977.  978,  979,  980,  981. 

982,  1057,  1227,  1228 

June  3,  1878  (20  Stat.,  91).  Publication 
of  notices  of  contest 62,  366 

June  14,  1878  (20  Stat,  113).  Timber 
culture.  .  ,  13,  29,  33.  73,  139,  140,  141. 
142,  145,  167,  179,  201,  342,  365,  366, 
427,  485,  758,  802,  806,  808,  809,  810, 
811,  818,  819,  822,  824,  825,  828,  838, 
852,  854,  855,  861,  872,  873.  875,  876, 

877,  880,  885,  886,  1258 
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June  14,  1878  (20  55tat.,  113).  Change 
of  pre-emption  filing  to  homestead  en- 
try   338,  342»  3S9,  390,  718 

June  14,  1878  (20  Stat.,  115).  Affidavits 
before  Register  and  Receiver.    .    .   .    505 

June  19,  1878  (20  Stat.,  169).  Settlers 
ftijured  by  grasshoppers 576 

January  28,  1879  (20  Stat.,  274).  Land 
scrip 1078,  1080,  1081,  1083 

March  3.  1879  {20  Stat.,  352).     Addi- 
tional Homestead  Regulations.  1029,  1030. 
1031,  1042,  1050,  1064,  1065,  1066 

March  3,  1879  (20  Stat.,  470).  Florida 
lands 755,  756,  757 

March  3,  1879  (20  Stat.,  472).  Addi- 
tional homestead  regulations  .  .  211,  213, 
2»5.  337,  346.347, 3^8, 353.  359»  493. 5oi. 
516.  575. 577.  579.  580.  581, 582,  583. 584, 
59».  598, 617,  619, 622, 623, 694,  750,  752, 
758,759,760,763,774,1169 

July  I,  1879  (21  Stat.,  46).  Homestead 
settlers  within  railroad  limits  .   .  346,  347, 

348.  353.  577.  582,  584 

July  I,  1879  (21  Stat.,  48).  Sufferers 
from  grasshoppers.   .    .  342,  353,  575,  643 

January  14,  1880  (21  Stat.,  299).  Time 
within  which  claimants  might  pur- 
chase   1304 

March  16,  1880  (21  Stat,  68).  Kan- 
sas  diminished  reserve  lands.  .  1 176,  1177 

May  14,  1880  (21  Stat.,  140).  Relief 
of  settlers  .  .  17,  31,  32.  34,  42, 46,  68, 84, 
85,  98.  106,  107,  127.  131,  139.  141,  142, 
148, 149. 150.  152.  157. 158, 160, 161, 162, 
163,.  164,  167,  171, 172.  174, 176. 178, 180, 
181,  183, 184,  209,  295, 338,  340,  341, 345, 
347, 359, 364, 365. 376. 377,  381. 396,  397, 
406,  419. 421, 422, 429. 430,  43',  432, 433, 
434. 435, 436, 437,  442, 464, 465, 486,  493, 
5",  542,  597,  605, 606,  608, 609, 703, 801, 
809, 853,  864, 865,  891, 900, 918, 920,  932, 

1 1 14,  1 177 

May  28,  1880  (21  Stat.,  143).  Osage 
lands.   .1125,  1165,   ti66,  1167,   1168, 

1169,  1171,  1173.  "75 

June  4, 1880  (21  Stat.,  143).  Relief  of 
settlers  in  Kansas  and  Nebraska,  .    .  354, 

355.  576,  585.  782 

June  8,  1880  (21  Stat.,  166).  Insane 
settlers  .   .   .  342, 577,  585,  586,  644,  883, 

1248 

June  9, 1880  (21  Stat.,  169).  Amending 
Sections  2262  and  2301  R.  S.  .    .  38,  337, 

359.  503.  5<H.  505,  576,  643,  749,  751. 

1252,  1254 
June  15,  1880  (21  Slat.,  237).  Relating 
to  public  lands  .  .  48,  130,  139,  174,  175, 
176,  204,  205,  206,  345,  346, 347,  396, 409, 
444,  521.  522.  523,  525,  553,  561.  562,  563, 
573.  574. 576,  579. 580,  591, 592, 593,  594. 
595.  596,  597.  598, 599, 600, 601. 602. 603, 
604, 605, 606, 608,  609, 610, 61 1, 612, 613, 
614, 61 5,  624. 685. 695. 696, 951 ,  969, 982, 

983,  984,  985*  986,988,  994,996,  1 128, 

1204,  1225, 1231,  1275 
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June  16,  1880  (21  Stat.,  287).  Repay- 
ment of  purcnase  money  .  .  .  343,  121 1, 
1212,  1214,  1217,  1224,  1225,  1226,  1227, 
1228,  1230,  1232,  1233,  1234,  1235.  1337. 

1238.  1239 

June  16,  1S80  (20  Sut,  288).  Hot 
Springs  Reservation 1304 

January  13, 188 1  (21  Stat.,  315).  Relief 
of  settlers  on  railroad  limits  ....    349 

January  18, 1881  (21  Stat.,  3M).  Relief 
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May  17.  1884  (23  Stat.,  24).     Provision 

.of  a  civil  government  for  AIaska.995,  1298 
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TITLE  I.-OFFICERS  AND  THEIR  DUTIES. 


I.  SECRETARY  OF  THE  INTERIOR. 


^.— LAWS   OF   CONGRESS. 

Revised  Statutes.  Section  441.  The  Secretary  of  the  Interior  is 
charged  with  the  supervision  of  public  business  relating  to  the  following 
subjects: 

Second.  The  public  lands,  including  mines. 

Sec.  45  7.  In  all  cases  in  which  -land  has  heretofore  or  shall  hereafter  be 
given  by  the  United  States  for  military  services,  warrants  shall  be  granted 
to  the  parties  entitled  to  such  land  by  the  Secretary  of  the  Interior. 

Sec.  460.  Whenever  any  person  claiming  to  be  interested  in  or  entitled  to 
land  under  any  grant  or  patent  from  the  United  States  applies  to  the  Depart- 
ment of  the  Interior  for  copies  of  papers  filed  and  remaining  therein  in  any- 
wise affecting  the  title  to  such  land,  it  shall  be  the  duty  of  the  Secretary  of 
the  Interior  to  cause  such  copies  to  be  made  out  and  authenticated  under 
his  hand  and  the  seal  of  the  General  Land  Office  for  the  person  so  applying. 


i9.— INSTRUCTIONS  AND   DECISIONS.* 

FRANCIS  PALMS,  et  al. 

Reconsideration — Res  Judicata. — A  final  decision  by  the  Secretary  of  the 
Interior  is  conclusive  as  to  departmental  action  on  the  question  therein  in- 
volved and  will  not  be  disturbed  by  his  successor  in  office  where  no  new 
*  question  is  presented  for  consideration.     Secretary  Vilas  to  Commissioner 
Stockslager,  August  7,  1888.     (7  L.  D.,  146.)     (See  Practice — Review.) 

*MlMOBANDUlC   OP   DiFPBRBNT  PROVISIONS  BbAKING  UPON  THB  SUBJBCT  OP   RbSBRVATIOMS  BY  THS 

PRBSIDBNT. 

Tbe  Executive  power  Is  expressly  rested  in  the  President  by  the  first  section  of  the  second  article  of  the 
Coviitution  of  the  United  States. 

By  the  fourth  section  of  the  act  of  Congress  approved  April  24,  i8vo.  vol.  %,  page  567,  making  further  pro- 
vitbafi)r  the  »ale  of  the  public  land^,  that  is  known  as  the  law  establishing  the  cash  land  system,  authority 
is  conferred  00  the  President  for  offering  the  public  lands  for  sale  by  proclamation  "  at  such  time  or  times  as 
the  President  shall  by  his  proclamation  designate  for  the  purpose/'  etc. 

Under  this  delegation  of  authority,  proclamations  from  time  to  time  have  been  issued  and  sales  held,  and 
in  those  pTodamations  terms  were  inserted  to  the  effect  "  lands  appropriated  by  law  for  the  use  of  schools, 
militarf ,  or  other  purposes  be  excluded  from  sale.'^  These  laws  have  in  practice  been  regarded  as  designed 
to  excbde  all  interests  that  had  an  inception  under  law  or  pursuant  to  law,  and  as  excluding  from  such  .sales 
reservations  for  military,  naval,  or  other  public  uses. 

In  the  pre-emption  taw  of  S9th  May,  1830,  vol.  4,  page  431,  there  is  the  following  clause : 

Nor  shall  the  right  of  pre-emption,  contemplated  by  this  act,  extend  to  any  land  which  is  reserved  firom 
■ale  by  aa  of  Congress,  or  by  order  q^  tht  Protident,  or  which  may  have  been  appropriated  for  any  purpose 
whatsoever. 
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II.  COMMISSIONER  OF  THE  GENERAL  LAND  OFFICE. 


Revised  Statutes,  Section  446.  There  shall  be  in  the  Department  of 
the  Interior  a  Commissioner  of  the  General  Land  Office,  who  shall  be  ap- 
pointed by  the  President,  by  and  with  the  advice  and  consent  of  the  Senate, 
and  shall  be  entitled  to  a  salary  of  four  thousand  dollars  a  year."^ 

Sec.  447.  There  shall  be  in  the  General  Land  Office  an  officer  called  the 
Recorder  of  the  General  Land  Office,  who  shall  be  appointed  by  the  Presi- 

Here  is  an  express  exclusion  used  of  the  highest  grade  of  interest  under  the  law,  from  interference  with 
lands  reserved  **  by  order  of  the  President." 

By  the  tenth  section  the  act  of  4th  September,  1841,  vol.  5,  page  456,  the  acquirement  of  pre-emption  under 
that  general  and  permanent  prospective  pre-emption  is  expressly  excluded  from  "  lands  included  in  any 
reservation  by  any  treaty,  law,  or  proclamation  of  the  President  of  the  United  States  or  reserved  for  sahnes 
or  other  purposes.'' 

For  the  act  of  Congress  approved  March  3,  185^,  vol.  10,  i>age  346,  it  is  declared  that  all  public  lands  in 
California  shall  be  subject  to  pre-emption,  and  to  be  offered  at  publfc  sale  with  certain  specified  exceptions 
and  with  the  general  exception,  viz,  "  reserved  by  competent  authority."  The  stipulations  in  the  aforesaid 
acts  of  1830  and  1841  expressly  indicate  that  that  competent  authority  is  by  the  President. 

Then  in  the  twelfth  section  of  said  act  of  3d  March,  1853,  there  are  excluded  from  disposal  certain  lands, 
viz,  mineral,  "or  lands  reserved  for  any  public  purpose  whatsoever,*'  vol.  10,  page  348. 

By  (he  act  of  ^d  March,  1863,  vol.  12,  page  754,  it  is  made  the  duty  of  the  President  to  reserve  town  sites 
from  the  public  lands,  either  surveyed  or  unsurveyed  town  sites  on  the  shores  of  harbors,  at  the  junction  of 
rivers,  important  poruges,  or  any  natural  or  prospective  centers  of  population. 

Then  there  is  the  act  of  March  x,  1817,  vol.  3,  page  347,  conferring  authority  on  the  Secretary  of  the 
Navy,  under  the  direction  of  the  President  of  the  United  Slates,  to  reserve  live  oak  and  red  cedar  lands, 
with  penalty  for  cutting  and  destroying  trees. 

March  a,  1831,  another  act  was  passed  extending  the  interdict  against  spoliation. 

The  Supreme  Court  in  the  case  of  United  States  vs.  Briggs,  9  Howard,  considered  this  statute  as  author- 
izing the  protection  of  all  timber  on  public  lands,  and  punished  for  trespass. 

That  the  power  resides  in  the  Executive  from  an  early  period  in  the  history  of  the  country  to  make  reser- 
vations has  never  been  denied  either  legislatively  or  jucficially,  but  on  the  contrary  has  been  recognized.  It 
constitutes  in  fact  a  p.irt  of  the  land  office  law,  exists  tx  necessitatt  ret,  as  indispensable  to  tke^uiiic  wteU, 
and  in  that  light,  by  different  laws  enacted  as  herein  indicated,  has  been  referred  to  as  an  existing  undis- 
puted power  too  well  settled  ever  to  be  disputed. 

Provisions  of  Law  in  Rbfbrencr  to  the  AirrnoRiTY  of  thr  President  to  Make  Reservations  or 

THE  Public  Lands. 

April  12,  1792. — Fort  Washington,  for  the  accommodation  of  a  garrison  at  the  fort.    Vol.  z,  p.  25a. 

March  26,  1804,  Sec.  6. — Salt  Springs  in  Indiana  Territory,  with  contiguous  sections.    Vol.  2,  p.  aSo. 

April  21,  1806,  Sec.  11. — Public  lands  in  the  W.  Territory  of  Orleans,  may  reserve  from  sale  for  schools, 
seminary,  salt  spring.    U  S.  Laws,  Vol.  3,  p.  394. 

March  31,  1807.  Sec.  5. — Lead  mines  in  Indiana  Territory,  which  were  excepted  in  the  President's  procia- 
mation  of  November  19,  1807,  for  the  sale  of  public  lands  in  Indiana  I'erritory.    U.  S.  Laws,  Vol.  2,  p.  449. 

/•ebruary  10,  i8ri.  Sec.  10. — In  Territory  of  Louisiana,  schools,  seminary,  salt  springs,  lead  mines.  Vol. 
9,  p.  6ai. 

March  3,  x8ii.  Sec.  10. — Iti  Territory  of  Louisiana,  schools,  seminary,  salt  springs,  lead  mines.  Vol.  3, 
p.  665. 

March  3,  1815,  Sec.  5. — Part  land  south  of  the  State  of  Tennessee,  for  sale,  except  reservations  for  schools, 
&c.    Vol.  3,  p.  229. 

March  5,  1816,  Sec.  x. — In  Indiana  Territory,  salt  springs,  lead  mines,  school  sections.    Vol.  3,  p.  257. 

May  29,  1830,  Sec  4. — No  pre-emption  atuches  to  any  land  which  is  reserved  from  sale  by  act  of  Congress 
or  by  order  of  the  PreMdent,or  which  may  have  been  appropriated  for  any  purpose  whatever.     Vol.  4,  p  421. 

yune  28, 1832,  Sec.  1.— Ix>ts  and  building  in  Saint  Augustine  and  Pensacola  for  public  purposes.  Vol.  4, 
p.  550- 

7un*36,  1834,  Sec.  4. — Sale  of  public  lands  in  Illinou,  Missouri,  and  Wisconsin,  except  school  and  iiuch 
other  reservations  as  the  President  shall  retain  for  military  posts,  any  law  of  Congress  heretofore  existing  to 
the  contrary  notwithsunding.     Vol.  4.  p.  687. 

March  3,  1863,  Vol,  12,  p.  754. — Town  sites  on  the  shores  of  harbors,  at  the  junction  of  rivers,  important 
portages,  or  any  natural  or  prospective  centers  of  population. 

March  3,  1863,  Vol.  12,  p.  8x9. — Reservation  for  Indians. 

April  Z,  1864,  Vol.  13,  p.  39. — Indian  reservation  in  California. 

October  21,  X869,  Vol.  x8,  p.  689.— President  may  reserve  military  posts  and  set  aside  permanent  reserva- 
tions. 

fSee  Grison  vt.  McDowell,  6  Wallace  Reports,  p.  381,  relative  to  rights  of  the  President  to  reserve  parcels 
of  lands ) 

RsvisBD  Statutes. 

[The  Sections  prescribing  the  powers  of  the  President  will  be  found  under  their  appropriate  headings,  and 
are  450,  2228,  9380,  2381,  9458,  2459,  2460.— Editor.] 

*  By  Act  of  Congress  making  appropriations  for  legislative,  executive  and  judicial  expenses  for  the  year 
ending  June  30,  1885,  approved  July  7,  1884,  provision  was  made  for  the  appointment  of  an  Assistant  Com- 
missioner of  the  General  Land  Office,  "  who  shall  be  authorized  to  sign  such  letters,  papers  and  documents, 
and  to  perform  such  other  duties  as  may  be  divested  by  the  Commissioner,  and  shall  act  as  Commissioner  in 
the  absence  of  that  officer,  or  in  case  of  a  vacancv  in  the  office  of  Commissioner."  (23  Stats.,  186.)  This 
provision  has  been  repeated,  each  year,  since  said  date,  in  said  appropriation  act. 
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dent,  by  and  with  the  advice  and  consent  of  the  Senate,  and  shall  be  en- 
titled to  a  salary  of  two  thousand  dollars  a  year. 

Sec.  448.  There  shall  be  in  the  General  Land  Office  a  Principal  Clerk  of 
the  Public  Lands,  and  a  Principal  Clerk  on  Private  Land* Claims,  who  shall 
be  appointed  by  the  President,  by  and  with  the  advice  and  consent  of  the 
Senate,  and  shall  each  be  entitled  to  a  salary  of  one  thousand  eight  hundred 
dollars  a  year ;  and  they  shall  perform  such  duties  as  may  be  assigned  to 
them  by  the  Commissioner  of  the  General  Land  Office.  And  the  chiei 
clerk  of  the  General  Land  Office  shall  perform  the  duties  of  the  Commis- 
sioner of  the  General  Land  Office  in  case  of  a  vacancy  in  said  office,  or  of 
the  absence  or  sickness  of  the  Commissioner. 

Sec.  449.  There  shall  be  in  the  General  Land  Office  a  Principal  Clerk  of 
the  Surveys,  who  shall  be  appointed  by  the  President,  by  and  with  the  ad- 
vice and  consent  of  the  Senate ;  and  shall  be  entitled  to  a  salary  of  one 
thousand  eight  hundred  dollars  a  year.  He  shall  direct  and  superintend 
the  making  of  surveys,  the  returns  thereof,  and  all  matters  relating  thereto, 
which  are  done  through  the  officers  of  the  Surveyor- General,  and  perform 
such  other  duties  as  may  be  assigned  to  him  by  the  Commissioner  of  the 
General  Land  Office. 

Sec  450.  The  President,  is  authorized  to  appoint,  from  time  to  time,  by 
and  with  the  advice  and  consent  of  the  Senate,  a  Secretary,  at  a  salary  of 
one  thousand  five  hundred  dollars  a  year,  whose  duty  it  shall  be,  under  the 
direction  of  the  President,  to  sign  in  his  name,  and  for  him,  all  patents  for 
land  sold  or  granted  under  the  authority  of  the  United  States. 

Sec.  451.  If  at  any  time  the  number  of  patents  for  lands  sold  or  granted 
under  the  authority  of  the  United  States  is  such  that  they  cannot  be  signed 
within  a  reasonable  time  by  the  Secretary  appointed  under  the  preceding 
section,  the  President  may  appoint  an  Assistant  Secretary  to  sign  the  same, 
bnt  such  an  assistant  shall  be  employed  by  the  express  direction  of  the  Presi- 
dent, and  only  for  such  time  as  may  be  necessary  to  bring  up  the  arrears  of 
patents  which  may  be  ready  for  signature. 

Sec  452.  The  officers,  clerks,  and  employes  in  the  General  Land  Office 
are  prohibited  from  directly  or  indirectly  purchasing  or  becoming  interested 
in  the  purchase  of  any  of  the  public  land  ;  and  any  person  who  violates  this 
section  shall  forthwith  be  removed  from  office. 

Sec  453.  The  Commissioner  of  the  General  Land  Office  shall  perform, 
under  the  direction  of  the  Secretary  of  the  Interior,  all  executive  duties 
appertaining  to  the  surveying  and  sale  of  the  public  lands  of  the  United 
States,  or  in  any  wise  respecting  such  public  lands,  and,  also,  such  as  relate 
to  private  claims  of  land,  and  the  issuing  of  patents  for  all  agents  (*)  of 
land  under  the  authority  of  the  Government. 

Sec.  454.  The  Commissioner  of  the  General  Land  Office  shall  retain  the 
charge  of  the  seal  heretofore  adopted  for  the  office,  which  may  continue 
to  be  used,  and  of  the  records,  books,  papers,  and  other  property  apper- 
taining to  the  office. 

Sec.  455.  The  Commissioner  of  the  General  Land  Office  shall,  when 
required  by  the  President  or  either  House  of  Congress,  make  a  plat  of  any 
land  surveyed  under  the  authority  of  the  United  States,  and  give  such  in- 
formation respecting  the  public  lands  and  concerning  the  business  of  his 
office  as  shall  be  directed. 

Sec  456.  All  returns  relative  to  the  public  lands  shall  be  made  to  the 
Commissioner  of  the  General  Land  Office ;  and  he  shall  have  power  to 
audit  and  settle  all  public  accounts  relative  to  the  public  lands ;  and  upon 
the  settlement  of  any  such  account  he  shall  certify  the  balance,  and  transmit 

•Smc.  453.    **AihU»**  thould  hi  "/r««/»." 
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the  account,  with  the  vouchers  and  certificate,  to  the  First  Comptroller  of 
the  Treasury  for  his  examination  and  decision  thereon. 

Sec.  457.  [See  under  Secretary  of  the  Interior.] 

Sec.  458.  All  patents  issuing  from  the  General  Land  Office  shall  be  issued 
in  the  name  of  the  United  States,  and  be  signed  by  the  President,  and 
countersigned  by  the  Recorder  of  the  General  Land  Office,  and  shall  be 
recorded  in  the  office,  in  books  to  be  kept  for  the  purpose. 

Sec.  459.  It  shall  be  the  duty  of  the  Recorder  of  the  General  Land 
Office,  in  pursuance  of  instructions  from  the  Commissioner,  to  certify  and 
affix  the  seal  of  the  Office  to  all  patents  for  public  lands,  and  to  attend  to 
•the  correct  engrossing,  recording  and  transmission  of  such  patents.  He 
shall  prepare  alphabetical  indexes  of  the  names  of  patentees,  and  of  persons 
entitled  to  patents ;  and  he  shall  prepare  such  copies  and  exemplifications 
of  matters  on  file  or  recorded  in  the  General  Land  Office  as  the  Commis- 
sioner may  from  time  to  time  direct.  Whenever  the  office  of  Recorder 
shall  become  vacant,  or  in  case  of  his  sickness  or  absence,  the  duties  of  his 
office  shall  be  performed  ad  interim  by  the  principal  clerk  on  private  land- 
claims. 

Sec.  460.  [See  under  Secretary  of  the  Interior.] 

Sec.  461.  All  exemplifications  of  patents,  or  papers  on  file,  or  of  record 
in  the  General  I^nd  Office,  which  may  be  required  by  parties  interested, 
shall  be  furnished  by  the  Commissioner  npon  the  payment  by  such  parties 
at  the  rate  of  fifteen  cents  per  hundred  words,  and  two  dollars  for  copies  of 
township  plats  or  diagrams,  with  an  additional  sum  of  one  dollar  for  the 
Commissioner's  certificate  of  verification,  with  the  General  Land  Office 
seal ;  and  one  of  the  employes  of  the  office  shall  be  designated  by  the 
Commissioner  as  the  receiving  clerk,  and  the  amounts  so  received  shall, 
under  the  direction  of  the  Commissioner,  be  paid  into  the  Treaisury ;  but 
fees  shall  not  be  demanded  for  such  authenticated  copies  as  may  be  required 
by  the  officers  of  any  branch  of  the  Government,  nor  for  such  unverified 
copies  as  the  Commissioner  in  his  discretion  may  deem  proper  to  furnish. 

Sec.  2469.  The  Commissioner  of  the  General  Land  Office  shall  cause  to 
be  prepared,  and  shall  certify,  under  the  seal  of  that  office,  such  copies  of 
records,  books,  and  papers  on  file  in  his  office,  as  may  be  applied  for,  to  be 
used  in  evidence  in  courts  of  justice. 

Sec  2470.  Literal  exemplifications  of  any  records  which  have  been  or 
may  be  granted  in  virtue  of  the  preceding  section  shall  be  deemed  of  the 
same  validity  in  all  proceedings,  whether  at  law  or  in  equity,  wherein  such 
exemplifications  are  adduced  in  evidence,  as  if  the  names  of  the  officers 
signing  and  countersigning  the  same  had  been  fully  inserted  in  such  record. 

Sec.  2478.  The  Commissioner  of  the  General  Land  Office,  under  the  di- 
rection ot  the  Secretary  of  the  Interior,  is  authorized  to  enforce  and  carry 
into  execution,  by  appropriate  regulations,  every  part  of  the  provisions  of 
this  title  [relative  to  disposal  of  public  lands]  not  otherwise  specially  pro- 
vided for. 

[As  the  Commissioner  of  the  General  Land  Office  has  duties  in  connec- 
tion with  every  public  land  law,  reference  is  made  to  the  several  titles 
following.] 


UNITED  STATES  LAND  DISTRICTS. 

Revised  Statutes.  Section  2248.  Whenever  the  quantity  of  public 
land  remaining  unsold  in  any  land  district  is  reduced  to  a  number  of  acres 
less  than  one  hundred  thousand,  it  shall  be  the  duty  of  the  Secretary  of  the 
Interior  to  discontinue  the  land  office  of  such  district ;  and  if  any  land  in 
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any  such  district  remains  unsold  at  the  time  of  the  discontinuance  of  a  land 
office,  the  same  shall  be  subject  to  sale  at  some  one  of  the  existing  land 
offices  most  convenient  to  the  district  in  which  the  land  office  has  been  dis- 
continued, of  which  the  Secretary  of  the  Interior  shall  give  notice. 

Sec.  2249.  The  Secretary  of  the  Interior  may  continue  any  land  district 
in  which  is  situated  the  seat  of  government  of  any  one  of  the  States,  and 
may  continue  the  land  office  in  such  district,  notwithstanding  the  quantity 
of  land  unsold  in  such  district  may  not  amount  to  one  hundred  thousand 
acres,  when,  in  his  opinion,  such  continuance  is  required  by  public  conveni- 
ence, or  in  order  to  close  the  land  system  in  such  State. 

Sec.  2250.  Whenever  the  cost  of  collecting  the  revenue  from  the  sales  of 
the  public  lands  in  any  land  district  is  as  much  as  one- third  of  the  whole 
amount  of  revenue  collected  in  such  district,  it  may  be  lawful  for  the  Presi- 
dent, if,  in  his  opinion,  not  incompatible  with  the  public  interest,  to  dis- 
continue the  land  office  in  such  district,  and  to  annex  the  same  to  some 
other  adjoining  land  district. 

Sec,  2251.  The  President  is  authorized  to  change  the  location  of  the  land 
offices  in  the  several  land  districts  established  by  law,  and  to  relocate  the 
same  from  time  to  time  at  such  point  in  the  district  as  he  deems  expedient. 
Sec.  2252.  Upon  the  recommendation  of  the  Commissioner  of  the  Gen- 
eral Land  Office,  approved  by  the  Secretary  of  the  Interior,  the  President 
may  order  the  discontinuance  of  any  land  office  and  the  transfer  of  any  of 
its  business  and  archives  to  any  other  land  office  within  the  same  State  or 
Territory. 

Sec.  2253.  The  President  is  authorized  to  change  and  re-establish  the 
boundaries  of  land  districts  whenever,  in  his  opinion,  the  public  interests 
will  be  subserved  thereby,  without  authority  to  increase  the  number  of  land 
offices  or  land  districts. 

Seg.  2254.  In  case  of  the  division  of  existing  land  districts  by  the  erec- 
tion of  new  ones,  or  by  a  change  of  boundaries  by  the  President,  all  busi- 
ness in  such  original  districts  shall  be  entertained  and  transacted  without 
prejudice  or  change,  until  the  offices  in  the  new  districts  are  duly  opened 
by  public  announcement  under  the  direction  of  the  Secretary  of  the  Interior. 
All  sales  or  disposals  of  the  public  lands  heretofore  regularly  made  at  any 
land  office,  after  such  lands  have  been  made  part  of  another  district  by  any 
act  of  Congress,  or  by  any  act  of  the  President,  are  confirmed,  provided  the 
same  are  free  from  conflict  with  prior  valid  rights. 

Sec.  2255.  The  Secretary  of  the  Interior  is  authorized  to  make  a  reason- 
able allowance  for  office  rent  for  each  consolidated  land  office  ;  and  when 
satisfied  of  the  necessity  therefor,  to  approve  the  employment  by  the  register 
of  one  or  more  clerks,  at  a  reasonable  per- diem  compensation,  for  such  time 
as  such  clerical  force  is  absolutely  required  to  keep  up  the  current  public 
business,  which  clerical  force  shall  be  paid  out  of  the  surplus  fees  authorized 
to  be  charged  by  section  twenty-two  hundred  and  thirty- nine,  if  any,  and  if 
no  surplus  exists,  then  out  of  the  appropriation  for  incidental  expenses  of 
district  land  offices  ;  but  no  clerk  shall  be  so  paid  unless  his  employment  has 
been  first  sanctioned  by  the  Secretary  of  the  Interior. 


UNITED  STATES  LAND  OFFICES. 

Below  is  a  list  of  the  Land  Offices  at  date  of  going  to  press.  Their 
boundaries  are  continually  changing,  and  can  be  known  at  any  time  on  ap- 
plication to  the  Register  and  Receiver  in  charge. 
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Name  of  Office. 


Huntsville 

Montgomery .... 

Sitka 

Prescott 

Tucson 

Camden 

Dardanelle .      ... 

Harrison 

Little  Rock  .... 

Humboldt 

Independence  .    .    . 
Los  Angeles  .... 

Marysville 

Sacramento  .... 
San  Francisco  .    .    . 

Shasta 

Stockton 

Susanville 

Visalia 

Central  City  .... 

Del  Norte 

Denver 

Durango 

Glenwood  Springs   • 

Gunnison 

Lamar   ...... 

Leadville 

Montrose  ..... 

Pueblo 

Aberdeen 

Bismarck 

Rapid  City 

Devil's  Lake .... 

Fargo 

Grand  Forks.   .    .    . 

Huron 

Mitchell 

Watertown 

Yankton 

Gainesville 

Black  foot 

Boise  City 

Coeur  d'Alene  .    ,    . 

Hailey 

Lewiston 

Des  Moines  .   .    .   . 

Guthrie 

Kingfisher 

Garden  City  .... 

Kirwin 

Larned 

Oberlin 

Salina 

Topcka 

Wa  Keeney  .... 


State  or  Territory. 


Alabama  .   .    . 

do        ... 

Alaska  .... 

Arizona.  .    .    . 

do  ... 

Arkansas  .    .    . 

do        ... 

do        ... 

do        ... 

California .    .    . 

do  .   . 

do  .    . 

do  .    . 

do  .    . 

do         .   . 

do         .    . 

do  .    . 

do         .    . 

do  .   . 

Colorado  .    .    . 

do        ... 

do        ... 

do        ... 

do        ... 

do        ... 

do        ... 

do        ... 

do        ... 

do        ... 

Dakota .... 

do        ... 

do        ... 

do        ... 

do        ... 

do        ... 

do        ... 

do        ... 

do        ... 

do        ... 

Florida .    •    •    • 

Idaho    .... 

do      .... 

do      .... 

do      .... 

do      .... 

Iowa 

Indian  Territory 

do 
Kansas  .... 
do      .... 


do 
do 
do 
do 
do 


Date  of  act  or 
executive  order 
authorizing  the 
establishment 


March 

July 

May 

Nov. 

April 

Jan. 

July 

July 

Feb. 

March  29 

April    22 

June 

March 

July 

Jan. 

July 

March 

Feb. 

March  29 

July 

June 

June 

April 

July 

Oct. 

Aug. 

April 

Jan. 

May 

March 

April 

Dec. 

March 

Dec. 

Jan. 

March 

July 

April 

May 

June 

Sept. 

July 

July 

Jan. 

July. 

Aug. 

March 

March 

March 

Nov. 

June 

May 

March 

July 

July 


3 
10, 

17 

3 
22 

10 

14 
14 
17 


12 

3 
26 

16 

15 
29 

10 


26 
20 

4 
20 

3 
20 

4 

5 

4 

27 

23 

24 

13 

3 
29 

21 

23 
14 

5 
21 

8 

3 
26 

14 

24 
26 

2, 

3 

3 

3 

5 
20 

24 
20 

24 
8 


Date  of  open- 
ing («). 


807  July  27, 
832  Jan.  I, 
884  Feb.  I, 
868  Oct  r, 
881  July  r, 
871  March  20, 
870  May  31, 
870  Feb.  27, 
818  Sept  I, 
858  July  24, 
886  March  22, 


869 

853 
866 

857 
870 

858 

871 
858 
866 

874 
864 
882 

884 
882 
886 

879 
888 

870 
882 

874 
888 

883 

«73 
880 

882 

880 

879 

872 

872 

886 

866 

»84 

883 

866 

852 

889 
889 
881 
874 

874 
880 

871 
861 

879 


Sept. 

April 

Nov. 

Nov. 

Feb. 

July 


22, 

27. 

4f 

3. 
8, 

I, 


March  2, 
July  10, 
March  24, 
March  22, 
Aug.  15, 
Oct. 
Nov. 
April 
Jan. 


July 

Sept. 

Jan. 

Oct. 

Oct. 

Jan. 

Aug. 

Sept. 

April 

Oct. 

Jan. 

May 

July 

April 

Nov. 

Jan. 

Dec. 

July 

Sept 

Jan. 

April 

April 

Oct. 

Jan. 

Feb. 

Aug. 

May 

Sept. 

Oct. 


21, 

10, 

2, 

3. 

I, 

1, 

16, 

2, 
12, 

15. 
24, 

I, 
20. 

9. 

3. 

i> 

24. 

30. 
16, 

^3. 
21. 

16, 
26, 
28, 
22, 

23» 
I, 
4t 

20, 

I* 
I, 

ID, 
20. 


810 

834  w 

88  s 
870 
881 
871 
871 
871 
821 
858 
887 
869 
858 
867 

857 
871 
858 
871 
858 
868 

875 
864 

882 

884 
883 
887 
879 
8S8 
871 
8K2 

874 
889 

883 

874 

880 

882 

881 

880 

872 

873 
886 

868 
885 
883 
871 

853 
889 

889 

883 

87s 
881 

871 
861 
879 


a  Where  date  of  opening  is  not  known,  date  of  first  entry  made  at  that  office  is  given. 
i  About. 
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Name  of  Office. 


Natchitoches . 
New  Orleans. 
Grayling  .  . 
Marquette  .  . 
Crookston  .  . 
Daluth  .  .  . 
Marshall  .  . 
St.  Qoud  .  . 
Taylor's  Falls 
Jackson  .  .  . 
Boonville  .    . 

Ironton  .    .    . 

Springfield.  . 

Bozeman   .   . 

Helena      .   . 

Miles  City.   . 

Bloomington  . 

Chadron    .   . 

Grand  Island 

Lincoln .  .   . 

McCook    .   . 

Neligh   .   .   . 

North  Plattp  . 

O'Neill  .   .   . 

Sidney   .   .   . 

Valentine  ,    . 

Carson  Qty  . 

Eureka  .   .    . 

Folsom  .   .    . 

Las  Graces    . 

Roswell .  .    . 

Santa  Fe    .    . 

La  Grande 

Lakevieiir  .    . 

Oregon  City  . 

Boms.  .    .    . 

Roseborg  .   . 

The  Dalles    . 

Salt  Uke  City 

North  Yakima 

Seattle    .    .    . 

Spokane  Falls 

Vancouver     . 

Walla  Walla  . 

Ashland     .   . 

Eao  Claire     . 

Menasha    .   . 

Waasau  .  .    . 

Baffale  .    .    . 

Cheyenne  .   . 

Evanston  .    . 


State  or  Territory. 


Louisiana  . 

do 
Michigan  . 

do 
Minnesota 
do 
do 
do 
do 
Mississippi 
Missouri    . 
do 
do 
Montana  . 
do 
do 
Nebraska  . 
do 
do 
do 
do 
do 
do 
do 
do 
do 
Nevada .  . 
do      .    . 
New  Mexico 
do 
do 
do 
Oregon 
do 
do 
do 
do 
do 
Utah. 
Washington 
do 
do 
do 
do 
Wisconsin 
do 
do 
do 
Wyoming  . 
do 
do 


Date  of  act  or 
executive  order 
authorizing  the 
establishment. 


July  7 

March  3 

Feb.  7 

March  19 

April  29 
March 
Feb. 


Feb. 

Aug. 

June 

May 

May 

June 

June 

March 

April 

July 

May 

Aug. 

July 

June 

June 

April 

April 

May 

June 

July 

March  31 


27 
21 

23 
21 

23 
iS 

20 

26 

20 

2 

30 
I 

3 
12 

7 

*9 
28 

22 

7 
3 

2 


Dec. 

March 

March 

May 

July 

June 

Aug. 

June 

Sept. 

Jan. 

July 

April 

June 

June 

May 

March 

Sept. 

March 

July 

June 

March 

Feb, 

Aug. 


18 

10 

I 

24 

3 
6 

24 
I 

15 

IX 

16 
II 

27 

23 

16 

3 
28 

3 

19 
3 
5 
9 


838 
811 
888 

857 
878 

862 

889 

858 

861 

836 

857 
861 

834 

874 
867 

880 


Date  of  Open- 
ing (a). 


12 

I 

16 

Id 

5 
15 


Oct. 

Jan. 

April 

July 

May 

Jan. 

March   I 

April   29 

Oct.       I 

July 

Aug. 

July- 

Oct. 

Oct. 

April 

Oct. 


874  Sept. 

886ijuly 

869  Dec. 


868 
882 
881 
872 
888 
886 
882 
862 

873 
888 

883 

889 


25 
I 

8 

4 

5 

27 

9 
10 

I 

6 


Sept. 

June 

July 

April 

July 

July 

July 

March  i 

May 

Aug. 

April 

Dec. 


7 

17 

17 

16 

I 

2 


85  8  Nov. 
866  Nov. 
877  Aug. 
854ijan. 
889  Sept. 


859 

875 
868 

885 

887 


Jan. 

June 

Nov. 

April 

Dec. 


883  Oct. 
860  July 


871 
886 

857 
852 

872 

887 

870 

876 


July 

Nov. 

July 

Sept. 

Aug. 

May 

Aug. 

Aug. 


6 
12 

25 

9 

24 

15 
6 

I 

2 

3 
I 

I 

24 

3 
I 

3 

17 

13 
I 

I 

19 
I 

10 
13 


838 

8l2(>) 

888 

857 

879 
863 

889 

858 

861 

836 

857 
861 

838 

874 
867 

880 

874 
887 

869 

868 

883 

882 

873 
888 

887 

883 

864 

873 
889 

888 

889 

858 

867 

877 

855 
889 

860 

875 
868 

885 
887 
883 
861 
871 
886 

857 
852 
872 
888 
870 

877 


A  Where  date  of  opening  is  not  known,  date  of  first  entry  made  at  that  office  is  given. 

^  About. 

NoTm.~By  Act  of  July  31 » 1876,  the  land  offices  in  Ohio,  Indiana  and  Illinois  were  aboIi5hed ;  and  by  Act 
of  March  3,  iZn*  ^^  vacant  tracts  of  public  land  in  Ohio,  Indiana  and  Illinois  are  made  subject  to  entry  and 
location  at  the  General  Land  Office,  Washington,  D.  C. 
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III.  SURVEYORS-CENERAL  AND  DEPUTIES. 


^.— LAWS   OF   CONGRESS. 

•  Revised  Statutes.  Section  2207.  There  shall  be  appointed  by  the 
President,  by  and  with  the  advice  and  consent  of  the  Senate,  a  Surveyor- 
General  for  the  States  and  Territories  herein  named,  embracing  respect- 
ively one  surveying  district,  namely:  Louisiana,  Florida,  Minnesota, 
Kansas,  California,  Nevada,  Oregon,  Nebraska,  and  Iowa,  Dakota,  Colo- 
rado, New  Mexico,  Idaho,  Washington,  Montana,  Utah,  Wyoming, 
Arizona. 

Sec.  2208.  TheSurveyors-Generalof  Louisiana,  Florida,  Minnesota,  Kan- 
sas, Nebraska,  and  Iowa,  and  of  Dakota  Territory,  shall  each  receive  a 
salary  at  the  rate  of  two  thousand  dollars  a  year. 

Sec.  2209.  The  Surveyors- General  of  Oregon  and  of  Washington  shall 
each  receive  a  salary  at  the  rate  of  two  thousand  five  hundred  dollars  a  year. 

Sec.  2210.  The  Surveyors- General  of  Colorado,  New  Mexico,  California, 
Idaho,  Nevada,  Montana,  Utah,  Wyoming,  and  Arizona,  shall  each  re- 
ceive a  salary  at  the  rate  of  three  thousand  dollars  a  year. 

Sec.  221 1.  The  salary  of  each  Surveyor-General  of  Florida,  Oregon  and 
California,  shall  be  paid  quarter-yearly,  and  shall  commence  from  the  time 
he  enters  into  bond,  as  provided  by  law. 

Sec.  2212.  There  shall  be  but  one  office  of  Surveyor-General  in  each 
Surveyor-General's  district ;  and  such  office  shall  be  located  as  the  President, 
in  view  of  the  public  convenience,  may  from  time  to  time  direct,  except  as 
provided  in  the  following  section.* 

Sec.  2213.  The  Surveyor- General* s  office  for  Minnesota  district  shall  con- 
tinue to  be  located  at  the  city  of  St.  Paul;  that  for  Idaho  Territory,  at 
Boise  City;  and  that  for  the  district  of  Nebraska  and  Iowa,  at  Plattsmouth, 
in  Nebraska. 

Sec.  2214.  Every  Surveyor-General,  while  in  the  discharge  of  the  duties 
of  his  office,  shall  reside  in  the  district  for  which  he  is  appointed. 

Sec.  2215.  Every  Surveyor-General  shall,  before  entering  on  the  duties  of 
his  office,  execute  and  deliver  to  the  Secretary  of  the  Interior  a  bond ,  with 
good  and  sufficient  security,  for  the  penal  sura  of  thirty  thousand  dollars, 
conditioned  for  the  faithful  disbursement,  according  to  law,  of  all  public 
money  placed  in  his  hands,  and  for  the  faithful  performance  of  the  duties  of 
his  office. 

Sec.  2216.  The  President  is  authorized,  whenever  he  may  deem  it  ex- 
pedient, to  require  any  surveyor-general  to  give  a  new  bond  and  addi- 
tional security,  under  the  direction  of  the  Secretary  of  the  Interior,  for 
the  faithftil  disbursement,  according  to  law,  of  all  money  placed  in  his 
hands. 

Sec.  2217.  The  commission  of  every  Surveyor-General  now  in  office,  and 

*  The  offices  of  the  respective  Surveyors-General  are,  at  present,  located  as  follows : 


Arizona Tucson. 

California San  Francisco. 

Colorado. Denver. 

Dakota Huron. 

Florida Tallahassee. 

Idaho Boise  City. 

Louisiana New  Orleans. 

Minnesou St.  Paul. 


Montana Helena. 

Nevada Reno. 

New  Mexico Santa  Fe. 

Oregon Portland. 

Utah.  .   .       Salt  Lake  City. 

Washington Olympia. 

Wyoming Cheyenne. 


The  Nebraska  and  Iowa  district  has  been  discontinued. 
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of  every  Surveyor-General  hereafter  appointed,  shall  cease  and  expire,  unless 
sooner  vacated  by  death,  resignation,  or  removal  from  office,  in  four  years 
from  the  date  of  the  commission. 

Sec.  2218.  The  Secretary  of  the  Interior  shall  take  all  the  necessary 
measures  for  the  completion  of  the  surveys  in  the  several  surveying  districts 
for  which  Surveyors-Generals  have  been,  or  may  be  appointed,  at  the  earliest 
periods  compatible  with  the  purposes  contemplated  by  law ;  and  whenever 
the  surveys  and  records  of  any  such  district  are  completed,  the  Surveyor- 
General  thereof  shall  be  required  to  deliver  over  to  the  Secretary  of  State 
of  the  respective  States,  including  such  surveys,  or  to  such  other  officer  as 
may  be  authorized  to  receive  them,  all  the  field-notes,  maps,  records,  and 
other  papers  appertaining  to  land  titles  within  the  same;  and  the  office  of 
Surveyor- General  in  every  such  district  shall  thereafter  cease  and  be 
discontinued. 

Sec.  3219.  In  all  cases  where,  as  provided  in  the  preceding  section,  the 
field-notes,  maps,  records,  and  other  papers  appertaining  to  land-titles  in 
any  State  are  turned  over  to  the  authorities  of  such  State,  the  same  authority, 
powers,  and  duties  in  relation  to  the  survey,  resurvey,  or  subdivision  of  the 
lands  therein,  and  in  all  matters  and  things  connected  therewith,  as  pre- 
viously exercised  by  the  Surveyor- General,  whose  district  included  such 
State,  shall  be  vested  in,  and  devolved  upon,  the  Commissioner  of  the  Gen- 
eral Land  Office. 

Sec.  2220.  Under  the  authority  and  direction  of  the  Commissioner  of 
the  General  Land  Office,  any  deputy  surveyor  or  other  agent  of  the  United 
States  shall  have  free  access  to  any  such  field- notes,  maps,  records,  and 
other  papers,  for  the  purpose  of  taking  extracts  therefrom,  or  making  copies 
thereof,  without  charge  of  any  kind. 

Sec.  2221.  The  field  notes,  maps,  records,  and  other  papers  mentioned 
io  section  twenty-two  hundred  and  nineteen,  shall  in  no  case  be  turned 
over  to  the  authorities  of  any  State,  until  such  State  has  provided  by  law 
for  the  reception  and  safe-keeping  of  the  same  as  public  records,  and  for 
the  allowance  of  free  access  to  the  same  by  the  authorities  of  the  United 
States. 

Sec  2222.  Every  Surveyor-General,  Register,  and  Receiver,  except 
where  the  President  sees  cause  otherwise  to  determine,  is  authorized  to  con- 
tinue in  the  uninterrupted  discharge  of  his  regular  official  duties,  after  the 
day  of  expiration  of  his  commission,  and  until  a  new  commission  is  issued 
to  him  for  the  same  office,  or  until  a  day  when  a  successor  enters  upon  the 
duties  of  such  office ;  and  the  existing  official  bond  of  any  officer  so  acting 
shall  be  deemed  good  and  sufficient,  and  in  force,  until  the  date  of  the  ap- 
proval of  a  new  bond  to  be  given  by  him,  if  re-commissioned,  or  otherwise, 
for  the  additional  time  he  may  so  continue  officially  to  act,  pursuant  to  the 
authority  of  this  section. 

Sec.  2223.  Every  Surveyor-General  shall  engage  a  sufficient  number  of 
skillful  surveyors  as  his  deputies,  to  whom  he  is  authorized  to  administer 
the  necessary  oaths  upon  their  appointments.  He  shall  have  authority  to 
frame  regulations  for  their  direction,  not  inconsistent  with  law  or  the  in- 
structions of  the  General  Land  Office,  and  to  remove  them  for  negligence 
or  misconduct  in  office. 

Second.  He  shall  cause  to  be  surveyed,  measured,  and  marked,  without 
delay,  all  base  and  meridian  lines  through  such  points,  and  perpetuated  by 
such  monuments,  and  such  other  correction  parallels  and  meridians,  as  may 
be  prescribed  by  law  or  by  instructions  from  the  General  Land  Office,  in 
respect  to  the  public  lands  within  his  surveying  district,  to  which  the  Indian 
title  has  been  or  may  be  hereafter  extinguished.  * 
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Third.  He  shall  cause  to  be  surveyed  all  private  land  claims  within  his 
district  after  they  have  been  confirmed  by  authority  of  Congress,  so  far  as 
may  be  necessary  to  complete  the  survey  of  the  public  lands. 

Fourth.  He  shall  transmit  to  the  Register  of  the  respective  land  offices 
within  his  district,  general  and  particular  plats  of  all  lands  surveyed  by  him 
for  each  land  district,  and  he  shall  forward  copies  of  such  plats  to  the  Com- 
missioner of  the  General  Land  Office. 

,  Fifth.  He  shall,  so  far  as  is  compatible  with  the  desk  duties  of  his  office, 
occasionally  inspect  the  surveying  operations  while  in  progress  in  the  field, 
sufficiently  to  satisfy  himself  of  the  fidelity  of  the  execution  of  the  work 
according  to  contract,  and  the  actual  and  necessary  expenses  incurred  by 
him  while  so  engaged  shall  be  allowed ;  and  where  it  is  incompatible  with 
his  other  duties  for  a  Surveyor- General  to  devote  the  time  necessary  to 
make  a  personal  inspection  of  the  work  in  progress,  then  he  is  authorized 
to  depute  a  confidential  agent  to  make  such  examination ;  and  the  actual 
and  necessary  expenses  of  such  person  shall  be  allowed  and  paid  for  that 
service,  and  five  dollars  a  day  during  the  examination  in  the  field ;  but 
such  examination  shall  not  be  protracted  beyond  thirty  days,  and  in  no 
case  longer  than  is  actually  necessary;  and  when  a  Surveyor- General,  or  any 
person  employed  in  his  office  at  a  regular  salary,  is  engaged  in  such  special 
service,  he  shall  receive  only  his  necessary  expenses  in  addition  to  his  reg- 
ular salary. 

Sec.  2224.  The  official  seals  heretofore  authorized  to  be  provided,  for 
the  offices  of  the  Surveyors-General  of  Oregon,  California,  and  Louisiana, 
shall  continue  to  be  used;  and  any  copy  of  or  extract  from  the  plats, 
field- notes,  records,  or  other  papers  on  file  in  those  offices,  respectively, 
when  authenticated  by  the  seal  and  signature  of  the  proper  Surveyor- 
General,  shall  be  evidence  in  all  cases  in  which  the  original  would  be  evi- 
dence. 

Sec.  2225.  Any  copy  of  a  plat  of  survey,  or  transcript  from  the  records 
of  the  office  of  Surveyor- General  of  I^ouisiana,  duly  certified  by  him,  shall 
be  admitted  as  evidence  in  all  the  courts  of  the  United  States  and  the 
Territories  thereof. 

Sec.  2226.  There  shall  be  allowed  for  the  offices  of  the  several  Surveyors- 
General,  for  clerk-hire  therein,  such  sums  as  may  be  appropriated  for  the 
purpose  by  Congress  from  year  to  year. 

Sec.  2227.  There  shall  be  allowed  for  office  rent,  fuel,  books,  stationery, 
and  other  incidental  expenses  of  the  several  offices  of  Surveyors  General, 
such  sums  as  may  be  appropriated  for  the  purpose  by  Congress,  from  year 
to  year. 

Sec  2228.  The  President  is  authorized,  in  any  case  where  he  thinks  the 
public  interest  may  require  it,  to  transfer  the  duties  of  Register  and  Receiver 
in  any  district  to  the  Surveyor- General  of  the  surveying  district  in  which 
such  land  district  is  located. 

Sec.  2229.  All  official  books,  papers,  instruments  of  writing,  documents, 
archives,  official  seals,  stamps  or  dies,  which  have  been  heretofore  au- 
thorized by  law  to  be  collected  and  deposited  in  the  Surveyor- General's 
office  in  California,  shall  be  safely  and  securely  kept  by  such  Surveyor-Gen- 
eral in  the  archives  of  his  office ;  and  copies  thereof,  authenticated  by  the 
Surveyor-General  under  his  seal  of  office,  shall  be  evidence  in  all  cases  where 
the  originals  would  be  evidence. 

Sec  2230.  Every  deputy-surveyor  shall  enter  into  bond,  with  sufficient 
security,  for  the  faithful  performance  of  all  surveying  contracts  confided  to 
him ;  and  the  penalty  of  the  bond,  in  each  case,  shall  be  double  the  esti- 
mated amount  of  xAoney  accruing  under  such  contracts,  at  the  rate  per  mile 
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stipulated  to  be  paid  therein.  The  sufficiency  of  the  sureties  to  all  such 
bonds  shall  be  approved  and  certified  by  the  proper  Surveyor- General. 

Sec.  2231.  The  Surveyors-General,  in  addition  to  the  oath  now  authorized 
by  law  to  be  administered  to  deputies  on  their  appointment  to  office,  shall 
require  each  of  their  deputies,  on  the  return  of  his  surveys,  to  take  and  sub- 
scribe an  oath  that  those  surveys  have  been  faithfully  and  correctly  executed, 
according  to  law  and  the  instructions  of  the  Surveyor-General. 

Sec.  2232.  The  district  attorney  of  the  United  States,  in  whose  district 
any  false,  erroneous,  or  fraudulent  surveys  have  been  executed,  shall,  upon 
the  application  of  the  proper  Surveyor- General,  immediately  institute  suit 
upon  the  bond  of  such  deputy ;  and  the  institution  of  such  suit  shall  act  as  a 
lien  upon  any  property  owned  or  held  by  such  deputy,  or  his  sureties,  at  the 
time  such  suit  was  instituted. 

Sec.  2233.  In  the  event  of  the  failure  of  a  deputy  in  Louisiana  to  com- 
ply with  the  terms  of  his  contract,  unless  such  failure  be  satisfactorily  shown 
by  him  to  have  arisen  from  causes  beyond  his  control,  he  shall  forfeit  the 
penalty  of  his  bond  on  due  process  of  law,  and  ever  afterward  be  debarred 
from  receiving  a  contract  for  surveying  public  lands. 


^.—INSTRUCTIONS  AND   DECISIONS. 

INSTRUCTIONS. 

Signature — Official  Correspondence. — The  correspondence  from  the  office  of  a  Surveyor- 
General  should  not  be  signed  by  the  Chief  Clerk  in  his  own  name. 

Commissioner  McFarland  to  U.  S.  Surveyor-  General^  Helena,  Dec,  22,  1884. 

My  attention  has  been  called  to  the  fact  that  it  is  the  custom  at  your 
oflSce,  as  some  others,  for  the  Chief  Clerk  to  sign  his  own  name  to  official 
correspondence.  It  is  my  opinion  that  this  practice  is  improper,  and  I  find 
DO  sanction  for  it  in  law  or  regulations. 

All  official  correspondence  should  be  addressed  to,  and  be  signed  by  the 
Surveyor- General.  None  other  can  be  considered  as  official.  Communi- 
cations addressed  to,  or  signed  by,  the  Chief  Clerk  are  essentially  private 
communications.  The  law  makes  no  provision  by  which  the  duties  of  a 
Surveyor- General  can  be  performed  in  the  name  of  a  subordinate. 

In  the  necessary  absence  of  a  Survey  or- General,  I  see  no  objection  to  the 
transmittal  to  this  office  by  the  Chief  Clerk  of  current  returns  previously 
signed  by  the  Surveyor- General  and  authorized  by  him  to  be  so  transmitted. 
In  such  cases  the  signature  to  the  letter  of  transmittal  should  be  **A.  B., 
Surveyor-General,  by  C.  D.,  Chief  Clerk." 


OTTO  FENNEL. 


Extraordinary  Expenditure, — The  Commissioner  of  the  General  Land 
Office  is  the  auditing  officer  of  the  public  land  service,  and  he  may  disallow 
an  item  in  the  ordinary  expenditures  of  a  Surveyor-General's  office.  Ex- 
traordinary expenditures  should  first  be  submitted  for  his  approval  before 
they  are  incurred. 

Secretary  TsLLEK  to  Commissioner  McFarland,  December  13,  1883.  (10  C.  L.  O.,  404.) 


# 


12  OFFICERS  AND  THEIR  DUTIES. 

GILBERT  M.  WARD. 

Accounts — United  States  Deputy  Surveyor. — An  account  rendered  by  a  deputy  surveyor, 
and  duly  approved  by  the  Survey  or- General,  should  not  be  rejected  on  the  report  of  a 
special  agent,  without  due  opportunity  for  a  hearing  on  the  merits  of  the  case. 

Secretary  ViLAS  to  Commissioner  Stockslager,  February  5,  1 889. 

By  letter  of  your  office,  dated  July  16,  1887,  addressed  to  J.  Cabell 
Breckinridge,  Esq.,  United  States  Surveyor-General  at  Olympia,  Washing- 
ton Territory,  your  predecessor,  Commissioner  Sparks,  adhering  to  his  de- 
cision of  March  19,  1887,  finally  rejected  the  meanders  of  three  several 
streams,  known,  respectively,  as  East  Twin  river,  West  Twin  river,  and 
Deep  creek,  in  fractional  township  31  north,  range  10  west,  Willamette 
Meridian,  Washington  Territory,  as  shown  by  survey  of  said  fractional 
township,  made  by  deputy  surveyor  Gilbert  M.  Ward,  under  his  contract 
No.  315,  dated  February  27,  1885  ;  and  disallowed  Ward's  account  to  the 
extent  of  the  amount  charged  for  such  meanders.  From  this  decision  Ward 
appeals. 

The  facts  in  the  case,  as  far  as  disclosed  by  said  decision  of  July  16,  1887, 
are  found  to  be  correctly  stated  therein,  and  reference  is  made  thereto. 

*  *  *  '    ^H  4c  ^  *  *  * 

The  only  serious  question  presented  by  Ward's  appeal  is  whether  a  hear- 
ing should  have  been  granted  him  upon  the  allegations  of  Examiner  Martin's 
report,  before  final  action  by  your  office  upon  his  account,  the  same  having 
been  regularly  approved  by  the  Surveyor- General  of  the  Territory. 

In  addition  to  taking  the  usual  oath  of  office,  Ward,  upon  the  completion 
and  return  of  his  survey  of  said  township,  took  and  subscribed  the  further 
oath  that  said  survey  had  been  faithfully  and  correctly  executed  according 
to  law  and  the  instructions  given  him  by  the  Surveyor-General,  and  the 
survey  as  made  and  returned  by  him,  showing  the  character,  and  meander- 
ing of  said  streams,  was  regularly  examined  and  approved  by  said  Surveyor- 
General  McMicken,  before  being  forwarded  to  your  office. 

It  can  not  be  denied,  under  these  circumstances,  that  the  deputy  surveyor 
has  made  out  a  prima  facie  case  in  support  of  his  account  as  originally  pre- 
sented. The  rejection  of  a  part  thereof  is  based  solely  upon  the  report  and 
supplemental  report  of  Examiner  Martin.  In  my  opinion  such  rejection 
should  not  have  been  adjudged  simply  upon  said  reports,  but  a  hearing 
should  have  been  had  to  determine  the  truth  of  the  allegations  therein  con- 
tained. 

The  material  charges  made  by  Martin,  as  stated  in  his  original  report,  are 
that  neither  of  these  streams  is  a  *' navigable  river,"  or  a  "well  defined  ar- 
tery of  internal  communication ;"  that  they  are  simply  ''small  creeks,  and 
none  of  them  can  be  ascended  at  any  stage  of  water,  even  with  a  canoe,  one 
hundred  yards  above  its  mouth ;  "  that  ''  to  create  fractional  subdivisions  by 
meandering  such  streams  is  worse  than  ludicrous,"  and  that  such  meanders 
"  should  be  rejected  because  entirely  superfluous  and  detrimental  alike  to  the 
interests  of  the  settler  and  the  government." 

Upon  these  charges,  in  view  of  the  showing  made  by  Ward,  I  think  a 
hearing  should  yet  be  allowed,  and  you  are  accordingly  directed  to  order 
such  hearing  to  be  had  before  the  United  States  Surveyor- General  for  Wash- 
ington Territory,  in  accordance  with  the  Rules  of  Practice. 

The  subject  of  the  inquiry  should  be  whether  these  streams  are  '*  well  de- 
fined natural  arteries  of  internal  communications,"  or,  of  such  a  character 
as  that,  according  to  the  custom  and  practice'  prevailing  in  the  De.partment 
at  the  time  said  survey  was  made,  they  could  reasonably  have  beeia  consid- 
ered as  within  meailderable  limits,  under  the  rules  and  instructions^  then  in 
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existence  for  the  guidance  of  Surveyors-  General  and  their  deputies.  It  should 
also  be  shown  whether  they  have  been  utilized,  or  are  capable  of  being  util- 
ized, for  any  purpose,  and,  if  so,  by  whom  and  for  what  purpose,  and  it  may 
be  well  to  inquire  what  was  the  condition  of  the  streams  at  the  time  of  said 
survey. 

Upon  the  receipt  of  the  testimony  taken  at  such  hearing,  together  with 
the  report  of  the  Surveyor- General  thereon,  you  will  readjudicate  the  case. 

Your  said  office  decision  is  accordinging  modified. 


IV.  REGISTERS  AND  RECEIVERS. 


^.— LAWS  OF  CONGRESS. 

Revised  Statutes.  Section  2234.  There  shall  be  appointed  by  the 
President,  by  and  with  the  advice  and  consent  of  the  Senate,  a  Register  of 
the  land  office  and  a  Receiver  of  public  moneys,  for  each  land  district  estab- 
lished by  law. 

Sec.  2235.  Every  Register  anrf  Receiver  shall  reside  at  the  place  where 
the  land  office  for  which  he  is  appointed  is  directed  by  law  to  be  kept. 

Sec  2236.  Every  Register  and  Receiver  shall,  before  entering  on  the  du- 
ties of  his  office,  give  bond  in  the  penal  sum  of  ten  thousand  dollars,  with 
approved  security,  for  the  faithful  discharge  of  his  trust. 

Sec.  2237.  Every  Register  and  Receiver  shall  be  allowed  an  annual  salary 
of  five  hundred  dollars. 

Sec.  2238.  Registers  and  Receivers,  in  addition  to  their  salaries,  shall  be 
allowed  each  the  following  fees  and  commissions,  namely: 

First.  A  fee  of  one  dollar  for  each  declaratory  statement  filed,  and  for 
services  in  acting  on  pre-emption  claims. 

Second.  A  commission  of  one  per  centum  on  all  moneys  received  at  each 
Receiver's  office.* 

Third.  A  commission  to  be  paid  by  the  homestead  applicant,  at  the  time 
of  entry,  of  one  per  centum  on  the  cash  price,  as  fixed  by  law,  of  the  land 
applied  for ;  and  a  like  commission  when  the  claim  is  finally  established, 
and  the  certificate  therefor  issued  as  the  basis  of  a  patent. 

Fourth.  The  same  commission  on  lands  entered  under  any  law  to  encour- 
age the  growth  of  timber  on  western  prairies,  as  allowed  when  the  like  quan- 
tity of  land  is  entered  with  money.*!" 

Fifth.  For  locating  military  bounty-land  warrants  issued  since  the 
eleventh  day  of  February,  eighteen  hundred  and  forty-seven,  and  for  locat- 
ing agricultural  college  land-scrip,  the  same  commission  to  be  paid  by  the 
holder  or  assignee  of  each  warrant  or  scrip,  as  is  allowed  for  sales  of  the 
public  lands  for  cash,  at  the  rate  of  one  dollar  and  twenty- five  cents  per  acre. 

Sixth.  A  fee,  in  donation  cases,  of  two  dollars  and  fifty  cents  for  each 
final  certificate  for  one  hundred  and  sixty  acres  of  land ;  five  dollars  for  three 
hundred  and  twenty  acres;  and  seven  dollars  and  fifty  cents  for  six  hundred 
and  forty  acres. 

*This  clause  is  construed  to  refer  only  to  receipts  from  cash  sales.  It  does  not  apply  to  fees  and  commis- 
sions.   (Circular  January  33,  x88o.) 

t  This  clause  was  superseded  by  Act  of  March  13. 1874  (18  Stats.,  si),  which  was  in  turn  superseded  by  Act 
of  Tune  14, 1878  (90  Suts.,  XX3),  as  interpreted  by  the  decuion  of  the  First  Comptroller  (Copp's  Land  Owner, 
vol.  ix.,  p.  a^o). 
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Seventh.  In  the  location  of  lands  by  States  and  corporations  under  grants 
from  Congress  for  railroads  and  other  purposes  (except  for  agricultural  col- 
leges), a  fee  of  one  dollar  for  each  final  location  of  one  hundred  and  sixty 
acres ;  to  be  paid  by  the  State  or  corporation  making  such  location. 

Eighth.  A  fee  of  five  dollars  per  diem  for  superintending  public  land 
sales  at  their  respective  offices  [and  to  each  receiver,  mileage  in  going  to 
and  returning  from  depositing  the  public  moneys  received  by  him].* 

Ninth.  A  fee  of  five  dollars  for  filing  and  acting  upon  each  application 
for  patent  or  adverse  claim  filed  for  mineral  lands,  to  be  paid  by  the  respec- 
tive parties. 

Tenth.  Registers  and  Receivers  are  allowed,  jointly,  at  the  rate  of  fifteen 
cents  per  hundred  words  for  testimony  reduced  by  them  to  writing  for 
claimants,  in  establishing  pre-emption  and  homestead  rights. 

Eleventh.  A  like  fee  as  provided  in  the  preceding  subdivision  when  such 
writing  is  done  in  the  land  office,  in  establishing  claims  for  mineral  lands. 

Twelfth.  Registers  and  Receivers  in  California,  Oregon,  Washington, 
Nevada,  Colorado,  Idaho,  New  Mexico,  Arizona,  Utah,  Wyoming,  and 
Montana,  are  each  entitled  to  collect  and  receive  fifty  per  centum  on  the 
fees  and  commissions  provided  for  in  the  first,  third,  and  tenth  subdivisions 
of  this  section. 

Sec.  2239.  The  Register  for  any  consolidated  land  district,  in  addition  to 
the  fees  now  allowed  by  law,  shall  be  entitled  to  charge  and  receive  for 
making  transcripts  for  individuals,  or  furnishing  any  other  record  informa- 
tion respecting  public  lands  or  land  titles  in  his  consolidated  land  district, 
such  fees  as  are  properly  authorized  by  the  tariff  existing  in  the  local  courts 
of  his  district ;  and  the  Receiver  shall  receive  his  equal  share  of  such  fees, 
and  it  shall  be  his  duty  to  aid  the  Register  in  the  preparation  of  the  trans- 
cripts, or  giving  the  desired  record  information. 

Sec.  2240.  The  compensation  of  Registers  and  Receivers,  including  salary, 
fees,  and  commissions,  shall  in  no  case  exceed  in  the  aggregate  three  thousand 
dollars  a  year  each ;  and  no  Register  or  Receiver  shall  receive  for  any  one 
quarter  or  fractional  quarter  more  than  a  pro  rata  allowance  of  such  max- 
imum, f 

•Sec.  2241.  Whenever  the  amount  of  compensation  received  at  any  land 
office  exceeds  the  maximum  allowed  by  law  to  any  Register  or  Receiver,  the 
excess  shall  be  paid  into  the  Treasury,  as  other  public  moneys. 

Sec.  2242.  No  Register  or  Receiver  shall  receive  any  compensation  out  of 
the  Treasury  for  past  services  who  has  charged  or  received  illegal  fees ;  and, 
on  satisfactory  proof  that  either  of  such  officers  has  charged  or  received  fees 
or  other  rewards  not  authorized  by  law,  he  shall  be  forthwith  removed  from 
office. 

Sec.  2243.  The  compensation  of  Registers  and  Receivers,  both  for  salary 
and  commissions,  shall  commence  and  be  calculated  from  the  time  they, 
respectively,  enter  on  the  discharge  of  their  duties. 

Sec.  2244.  All  Registers  and  Receivers  shall  be  appointed  for  the  term 
of  four  years,  but  shall  be  removable  at  pleasure. 

Sec  2245.  The  Receivers  shall  make  to  the  Secretary  of  the  Treasury 
monthly  returns  of  the  moneys  received  in  their  several  offices,  and  pay 
over  such  money  pursuant  to  his  instructions.  And  they  shall  also  make  to 
the  Commissioner  of  the  General  Land  Office  like  monthly  returns,  and 
transmit  to  him  quarterly  accounts-current  of  the  debits  and  credits  of  their 
several  offices  with  the  United  States. 

Sec  2246.  The  Register  or  Receiver  is  authorized,  and  it  shall  be  their 

*  Part  in  bracketi  repealed.    Actual  expenses  only  allowed.    Act  June  16, 1874,  Stats.,  vol.  x8,  p.  73. 
t  See  note  f  on  preTious  page. 
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duty  to  administer  any  oath  required  by  law  or  the  instructions  of  the 
General  Land  Office  in  connection  with  the  entry  or  purchase  of  any  tract 
of  the  public  lands;  but  he  shall  not  charge  or  receive,  directly  or  indi- 
rectly^  any  compensation  for  administering  such  oath. 

Sec.  2247.  I^  3,^y  person  applies  to  any  Register  to  enter  any  land  what- 
ever, and  the  Register  knowingly  and  falsely  informs  the  person  so  apply- 
ing that  the  same  has  already  been  entered,  and  refuses  to  permit  the  person 
so  applying  to  enter  the  same,  such. Register  shall  be  liable  therefor  to  the 
person  so  applying,  for  ^5  for  each  acre  of  land  which  the  person  so  apply- 
ing offered  to  enter,  to  be  recovered  by  action  of  debt  in  any  court  of 
record  having  jurisdiction  of  the  amount.         ****** 


ACT  OF  MARCH  3,  1883  (22  Stat.,  484). 

AN  ACT  in  relation  to  certain  fees  allowed  Registers  and  Receivers. 

Be  it  enacted,  etc..  That  the  fees  allowed  Registers  and  Receivers  for  tes- 
timony reduced  by  them  to  writing  for  claimants,  in  establishing  pre- 
emption and  homestead  rights  and  mineral  entries,  and  in  contested  cases, 
shall  not  be  considered  or  taken  into  account  in  determining  the  maximum 
of  compensation  of  said  officers. 

Sec.  2.  That  Registers  and  Receivers  shall,  upon  application,  furnish 
plats  or  diagrams  of  townships  in  their  respective  districts,  showing  what 
lands  are  vacant,  what  lands  are  taken,  and  shall  be  allowed  to  receive 
compensation  therefor  from  the  party  obtaining  said  plat  or  diagram  at  such 
rates  as  may  be  prescribed  by  the  Commissioner  of  the  General  Land  Office ; 
and  said  officers  shall,  upon  application  by  the  proper  State  or  Territorial 
authorities,  furnish,  for  the  purpose  of  taxation,  a  list  of  all  lands  sold  in 
their  respective  districts,  together  with  the  names  of  the  purchasers,  and 
shall  be  allowed  to  receive  compensation  for  the  same  not  to  exceed  ten 
cents  per  entry ;  and  the  sums  thus  received  for  plats  and  lists  shall  not  be 
considered  or  taken  into  account  in  determining  the  maximum  of  compen- 
sation of  said  officers. 

In  the  Sundry  Civil  Appropriation  Act  for  the  year  ending  June  30,  1887, 
approved  August  4,  1886,  is  the  following  provision : 

"  All  fees  collected  by  Registers  and  Receivers,  from  any  source  whatever, 
which  would  increase  their  salaries  beyond  three  thousand  dollars  each  year, 
shall  be  covered  into  the  treasury,  except  only  so  much  as  may  be  necessary 
to  pay  the  actual  cost  of  clerical  services  employed  exclusively  in  contested 
cases,  and  they  shall  make  report  quarterly,  under  oath,  of  all  expenditures 
for  such  clerical  services,  with  vouchers  therefor.'*  (24  Stat.,  239  ;  also  Act 
of  March  3,  1887,  ///.,  526). 

[As  the  Registers  and  Receivers  have  duties  in  connection  with  nearly 
every  land  law,  reference  is  made  to  the  several  titles  following.] 


i?.— INSTRUCTIONS  AND  DECISIONS. 

a.— GENERAL  DUTIES. 
From  General  Circular  of  January  7,  i88g, 

REGULAR   ATTENDANCE  AT  OFFICE. 

They  will  be  in  attendance  regularly  at  their  offices,  keeping  the  same 
open  for  transaction  of  business,  from  9  o'clock  a.  m.  till  4  o'clock  p.  m., 
and  giving  all  proper  information  and  facilities  to  persons  applying  therefor, 
without  charge,  except  as  provided  by  law. 
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ENTRY  APPLICATIONS. 

Applications  to  make  entry  can  not  be  received  by  the  Register  or  Re- 
ceiver out  of  office  hours,  nor  elsewhere  than  at  their  offices,  nor  can  affi- 
davits or  proofs  be  taken  by  either  of  them  except  in  the  regular  and  public 
discharge  of  their  ordinary  duties. 

Registers  and  Receivers  must  note  upon  the  paper  itself,  in  case  of  every 
filing,  declaration,  or  application  (where  the  same  is  not  executed  before 
them  and  presented  by  the  applicant  in  person),  the  name  of  the  party  by 
whom  the  same  was  presented  or  transmitted.  (Circular  approved  October 
25,  1886,  5  L.  D.,  198.) 

NOTICES. 

All  notices  given  by  Registers  and  Receivers  of  hearings,  decisions,  or 
other  action,  whether  of  their  offices  or  of  this  Office,  involving  the  right  of 
appeal  by  any  party  or  the  exercise  of  other  rights  within  a  certain  time,  or 
compliance  with  some  official  requirement,  must  be  served  personally  or  by 
registered  letter. 

When  personal  service  is  had,  the  Register  and  Receiver  will  transmit  to 
this  office  the  acknowledgment  of  such  service  or  evidence  thereof.  When 
service  is  made  by  registered  letter,  the  return  letter  receipt,  or  returned 
letter,  as  the  case  may  be,  must,  in  every  instance,  be  sent  up  with  the 
papers  in  the  case. 

The  costs  of  registration  will  be  paid  out  of  the  advances  from  the  proper 
appropriations,  and  estimates  therefor  will  be  embraced  in  the  usual  requisi- 
tions.    (Circular  approved  October  28,  1886,  5  L.  D.,  204.  j 

SPECIAL  REPORTS. 

The  habitual  failure  of  local  officers  to  promptly  notify  this  Office  when 
appeals  are  not  taken  from  decisions  or  action  of  this  Office,  or  where  parties 
do  not  comply  with  requirements  made,  or  where  they  take  no  action  under 
notices  directed  to  be  given,  involves  great  embarrassment  and  delay,  and 
causes  unnecessary  correspondence  to  obtain  the  information  which  the 
Register  and  Receiver  are  expected  and  required  to  furnish  without  special 
calls  therefor. 

In  order  to  obviate  these  difficulties  it  is  directed : 

First.  That  in  each  local  land  office  at  least  two  current  dockets  must 
be  kept. 

1.  A  docket  of  contested  cases,  in  which  every  case  of  individual  contest 
shall  be  entered  when  initiated ;  and  thereafter  a  memorandum  of  every 
order  made  or  action  taken  in  such  case,  either  by  the  local  office  or  by  this 
Office  or  by  the  Secretary  of  the  Interior,  shall  also  be  entered  as  soon  as 
any  action  is  had  or  notice  thereof  received. 

2.  A  docket  in  which  shall  be  entered  every  entry  of  any  character  which 
is  held  for  cancellation,  or  in  which  further  evidence  is  called  for,  or  other 
requirements  made  involving  the  right  of  appeal  or  other  action  by  the 
party,  and  reports  thereon  by  the  local  officers.  In  each  case  memoranda 
shall  at  once  be  entered  on  the  docket  of  all  holdings,  calls,  or  other  action 
by  this  office,  stating  the  nature  thereof,  the  time  allowed  for  appeal,  reply, 
or  other  proceeding,  the  date  and  initial  of  Commissioner's  letter,  and  the 
date  of  notice  and  evidence  of  ser\'ice  of  notice,  together  with  any  other 
memoranda  deemed  necessary. 

Second.  The  dale  when  the  period  allowed  for  appeal,  reply,  or  other 
action  by  the  party  will  expire,  and  a  report  to  the  General  Land  Office  by 
the  local  officers  become  due,  must  in  every  instance  be  distinctly  noted  on 
the  dockets  at  the  time  notice  is  given  to  the  party. 
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Third.  Upon  every  Saturday  the  dockets  must  be  carefully  examined,  and 
reports  to  this  Office  made  in  all  cases  where  time  for  report  has  arrived. 
(Circular  approved  December  18,  1885,  6  L.  D.,  13.) 

COMMISSIONS,  FEES,  AND  SALARY. 

They  are  prohibited  from  making  any  charges  for  their  services  other  than 
such  as  are  provided  by  law.  (Sees.  2238,  2239,  and  2246,  Rev.  Stat. ;  act 
May  14,  1880,  21  Stat.,  140;  act  March  3,  1883,  22  Stat.,  484;  act  July  4, 
1884,  23  Stat.,  96;  act  August  4,  1886,  and  act  March  3,  1887,  24  Stat., 
239,  idem,  526. 

Receivers  will  deposit  to  the  credit  of  .the  Treasurer  of  the  United  States 
all  moneys  received  for  reducing  testimony  to  writing,  and  all  other  fees 
which,  by  the  act  of  March  3,  1883,  ^^^e  authorized  to  be  retained  by  Reg- 
isters and  Receivers  (except  the  amount  payable  for  clerk  hire,  in  accord- 
ance with  the  terms  of  the  law),  as  other  public  moneys  of  the  United 
States  received  from  fees  and  commissions  are  deposited.  All  such  fees  will 
be  reported  in  detail  on  the  Receiver's  monthly  detailed  account- current 
thereof  (Form  4 — 146),  and  accounted  for  in  their  monthly  and  quarterly 
accounts.  But  fees  not  earned^  that  is,  deposits  made  for  services  to  be  ren- 
dered, are  not  to  be  deposited  or  accounted  for  until  they  become  public  moneys 
of  the  United  States, 

The  fee  of  $1,  authorized  to  be  retained  by  the  Register  for  giving  notice 
of  the  cancellation  of  an  entry,  as  provided  b^  the  act  of  May  14,  1880, 
will  be  paid  to  the  Receiver,  who  will  deposit  it  with  the  other  fees,  when 
the  entry  is  canceled  and  the  notice  given.  Should  the  cancellation  not 
take  place  and  no  notice  be  given,  the  fee  is  to  be  returned  to  the  depositor. 

In  computing  the  fees  for  reducing  testimony  to  writing,  the  words  actually 
written  by  Registers  and  Receivers,* or  persons  in  their  employ,  only  must  be 
charged  for  at  the  rates  allowed  by  paragraphs  10,  11,  and  12,  of  Section 
2238,  Revised  Statutes,  and  no  charge  is  to  be  made  for  tl\e  printed  words. 
The  words  actually  written  must  be  counted  and  charged  for,  and  there  can 
be  no  uniform  fee  of  a  specified  sum  applicable  to  every  case  of  the  same 
class  of  entries ;  that  is,  Registers  and  Receivers  can  not  fix  the  fee  at  ji  or 
more  for  each  pre-emption,  final  homestead,  or  mineral  entry. 

Under  the  second  section  of  the  act  of  March  3,  1883,  authorizing  a 
charge  to  be  made  for  plats  or  diagrams,  the  fees  for  the  same  are  fixed  as 
follows: 

Fora  township  diagram 'showing  entries  only ....^100 

For  a  township  plat  showing  entries,  names  of  claimants,  and  character  of  entry  .  .  2  00 
For  a  township  plat  showing  entries,  names  of  claimants,  character  of  entry,  and 

nnmber '<> 300 

For  a  township  plat  showing  entries,  names  of  claimants,  character  of  entry,  number 

and  date  of  filing  or  entry,  together  with  topography,  etc 4  00 

There  is  no  legal  authority  for  Registers  and  Receivers  to  charge  or  re- 
ceive a  fee  of  25  cents  for  plats  or  diagrams  of  a  section  or  a  part  of  a  section 
of  a  township. 

In  all  cases  where  the  final  proofs  required  in  section  2291,  Revised  Statutes, 
are  taken  by  judges  and  clerks  of  court,  the  Register  and  Receiver  will,  under 
act  of  March  3,  1877,  be  allowed  the  same  fees  for  "  examining  and  approv- 
ing*' the  testimony  as  would  be  charged  if  the  testimony  were  taken  by  them- 
selves. 

The  attention  of  Registers  and  Receivers  is  called  to  section  2242,  Revised 

Statutes,  as  follows: 

No  Register  or  Receiver  shall  receive  any  compensation  out  of  the  T^reasury  for  past  ser- 
vices who  has  charged  or  received  illegal  fees;  and  on  satisfactory  proof  that  either  of  such 

a 
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officers  has  charged  or  received  fees  or  other  rewards  not  authorized  by  law,  he  shall  be 
forthwith  removed  from  office. 

This  statute  will  be  strictly  enforced. 

Registers  of  land  offices  have  no  right  officially  to  receive  any  moneys 
whatever  except  such  as  are  paid  to  them  by  Receivers  as  salary,  fees,  and 
commissions.  Should  any  money  be  forwarded  to  the  Register  or  paid  to 
him,  he  will  at  once  pay  over  the  same  to  the  Receiver ;  and  where  parties 
address  to  the  Register  as  to  the  cost  of  any  service  required,  he  will  r^fer  the 
matter  to  the  Receiver  for  answer,  as  the  latter  is  the  proper  officer  to  re- 
ceive all  public  moneys. 

All  fees  collected  by  Registers  and  Receivers,  from  any  source  whatever, 
which  would  increase  their  salaries  beyond  ^3,000  each  a  year,  shall  be  cov- 
ered into  the  Treasury,  except  only  so  much  as  may  be  necessary  to  pay  actual 
cost  of  clerical  services  employed  exclusively  in  contested  cases,  and  they 
shall  report  quarterly  under  oath,  of  all  expenditures  for  such  clerical  ser- 
vices, with  vouchers  therefor.  (Act  of  August  4,  1886,  24  Stat.,  239,  re- 
peated in  act  March  3,  1887,  24  Stat.,  526.) 

MONTHLY    REPORTS. 

Within  three  days  from  the  close  of  each  month  the  Register  and  Receiver 
must  make  out  and  transmit  to  the  General  Land  Office  a  statement  of  the 
business  of  their  respective  offices  for  the  preceding  month. 

These  reports  are  in  the  form  of  abstracts  of  pre-emption  declarations  and 
of  soldiers'  declarations  filed,  abstracts  of  lands  sold,  abstracts  of  home- 
steads entered,  abstracts  of  timber  culture  entries  allowed,  abstracts  of 
military  bounty  land  warrants  and  of  agricultural  college  scrip  located,  ac- 
companied ■  by  the  certificates  of  purchase,  Receivers'  receipts,  homestead 
and  timber  culture  applications  and  affidavits,  military  bounty  land  warrants, 
and  agricultural  college  scrip  surrendered  as  satisfied,  and  the  certificates  of 
location  thereof;  also  of  all  other  forms  of  entry  or  location  requiring  sep- 
arate returns.  Names  of  parties  must  be  clearly  and  legibly  written  in  these 
papers  to  correspond  with  the  signature  to  every  application ;  and  when 
spelled  in  two  or  more  ways,  or  illegibly  written  by  the  person  signing,  the 
Register  must  ascertain  by  proper  inquiry  the  correct  orthography,  and 
certify  to  the  same  upon  the  margin  of  the  certificate. 

The  abstracts,  after  being  carefully  examined  by  the  Register  and  Re- 
ceiver, are  to  be  certified  by  them  as  correct  and  as  in  conformity  with  the 
papers  in  the  entries  or  locations  embraced  therein  and  with  their  records, 
which  papers,  abstracts  and  records  must  agree  with  each  other. 

MONTHLY   AND    QUARTERLY   STATEMENT   OF  ACCOUNTS. 

The  Receiver  is  required  to  render  promptly,  to  the  Commissioner  of  the 
General  Land  Office  and  to  the  Secretary  of  the  Treasury,  a  monthly  ac- 
count of  all  moneys  received,  showing  the  balance  due  the  Government  at 
the  close  of  each  month;  and  at  the  end  of  every  quarter  he  must  also  trans- 
mit a  quarterly  account.     (Sec.  2245,  Rev.  Stat.) 

He  is  required  to  deposit  the  moneys  received  by  him  at  some  depository 
designated  by  the  Secretary  of  the  Treasury,  when  the  amount  on  hand 
shall  have  reached  the  sum  of  1 1,000;  and  in  no  case  is  he  authorized, 
without  special  instructions,  to  hold  a  larger  amount  in  his  hands. 

NOTATIONS  IN   RED   INK. 
Commissioner  McFarland  to  Registers  and  Receivers,  U.  S,  Zand  Offices^  Nov.  20,  1884. 

It  has  been  reported  to  this  office  that  in  many  of  the  local  land  offices  it 
is  the  universal  practice  to  make  all  notations  on  township  plats  in  red  ink, 
and  that  in  many  instances  the  notes  have  faded  to  an  extent  that  renders 
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them  illegible.     You  are  instructed  that  hereafter  all  such  notations  must  be 
made  in  good  black  record  ink,  so  that  they  may  be  permanent. 

Approved  November  21,  1884: 

M.  L.  JOSLYN,  Acting  Secretary, 


GRAHAM  vs.  CARPENTER. 

Local  Officers —  Vacancy  in  Office. — A  vacancy  in  office  of  either  the  Register  or  -the  Re- 
ceiver disqualifies  the  remaining  incumbent  for  the  performance  of  the  duties  of  his  own 
office,  during  the  period  of  such  vacancy. 

Secretary  NoBLE  to  the  Commissioner  of  the  General  Land  Office y  September  1 6,  1 889. 

On  May  13,  1885,  John  B.  Carpenter  made  homestead  entry  No.  15,669, 
on  lot  I,  Sec.  27,  lot  3  and  N.  ^  of  lot  2,  Sec.  22,  T.  18  S.,  R.  35  E., 
Gainesville  district,  Florida. 

June  27,  1887,  more  than  two  years  after  date  of  said  entry,  the  appel- 
lant, ].  M.  Graham,  Sr.,  presented  for  filing  an  affidavit  of  contest,  alleging 
as  ground  of  contest,  that  the  entryman  (said  Carpenter)  "had  never  re- 
sided upon  said  homestead  or  cultivated  any  part  thereof."  The  Register 
refused  to  receive  and  file  said  affidavit,  **on  account  of  vacancy  in  the  of- 
fice of  Receiver.  * '  The  vacancy  was  occasioned,  it  appears,  by  the  death  of 
the  incumbent,  and  was  filled  July  18, 1887.  Two  days  thereafter,  July  20, 
1887,  before  11  a.  m.  of  that  day,  the  entryman  relinquished  said  entry 
and  filed  a  pre-emption  declaratory  statement.  No.  1966,  for  said  tract,  and 
subsequently,  at  11  a.  m.  on  the  same  day,  the  appellant  renewed  his  appli- 
cation to  contest  by  presenting  the  same  affidavit  for  filing,  and  the  Regis- 
ter denied  the  application,  on  the  ground  "that  the  entry  had  been  that 
day  canceled  by  relinquishment.*' 

On  appeal,  duly  taken  from  said  first  rejection,  your  office  sustained  the 
action  of  the  local  officers,  citing  as  authority  the  case  of  Christian  F. 
Ebinger,  i  L.  D.,  150.  From  that  decision  the  case  has  been  brought  here 
on  appeal ;  and  the  question  for  determination  is,  can  the  Register  act  when 
the  office  of  Receiver  is  vacant  ? 

I  do  not  know  of  any  decision  wherein  the  question  has  been  fully  dis- 
cussed, nor  of  any  circular  of  your  office  directly  touching  the  subject ;  but 
1  am  advised  that  the  practice  has  been  to  regard  the  offices  as  closed  during 
such  vacancy.  As  the  question  is  one  of  importance  as  a  matter  of  practice, 
apart  from  the  interests  of  the  litigants,  to  determine  it  accurately  it  be- 
comes necessary  to  examine  the  history  of  legislation  in  relation  to  the  office 
and  functions  of  Register  and  Receiver,  and  ascertain  how  and  under  what 
circumstances  they  or  either  of  them  may  act. 

The  office  of  Register  and  Receiver  was  provided  for  by  act  of  May  10, 
1800  (2  Stat.,  73).  Therein  the  sales  of  public  lands  were  placed  under  the 
direction  of  the  Register,  and  the  money,  proceeds  thereof,  was  made  pay- 
able to  the  Treasurer  of  the  United  States,  or  the  Receiver  of  public  moneys, 
for  lands  of  the  United  States.  The  Receiver,  as  well  as  the  Register,  is  re- 
quired by  this  act  to  give  bond  in  the  sum  of  jS  10,000. 

By  act  of  April  20,  1818  (3  Stats.,  466),  the  salaries  of  the  Register  and 
Receiver  were  changed,  but  not  their  duties. 

By  act  of  March  3,  18 19  (3  Stats.,  526),  the  Register  and  Receiver  could 
hear  testimony  relative  to  mistakes,  and  report  testimony,  with  their  opinion 
thereon y  to  the  Treasurer  of  the  United  States. 

By  act  of  May  24,  1824  (4  Stats.,  31),  the  Register  and  Receiver,  or 
either  of  them,  might  administer  an  oath. 


20  OFFICERS  AND  THEIR  DUTIES. 

By  act  of  May  29,  1830  (4  Stats.,  420).  proof  of  settlement  or  improve- 
ments should  be  made  to  the  satisfactibn  of  the  Register  and  Receiver. 

By  act  of  July  4,  1836  (5  Stats.,  107),  the  Receiver  shall  make  monthly 
returns  of  money  to  the  Treasurer  of  the  United  States. 

By  act  of  June  i,  1840  (5  Stats.,  382),  a  pre-emptor  shall  make  satisfac- 
tory proof  of  his  or  her  residence  before  the  Register  and  Receiver. 

By  act  of  September  4,  1841  (5  Stats.,  453),  it  is  required  that  proof 
shall  be  made  to  the  satisfaction  of  the  Register  and  Receiver. 

By  act  of  August  30,  1842  (5  Stats.,  567),  it  is  provided  that  there  shall 
be  a  Register  and  Receiver  appointed  to  superintend  the  sale  of  public 
lands,  etc. 

By  act  of  May  20,  1862  (12  Stats.,  392),  it  is  provided  (Sec.  2) : 

That  the  person  applying  for  the  benefit  of  this  act  shall  make  affidavit  before  said  Reg- 
ister and  Receiver. 

By  act  of  March  21,  1864  (13  Stats,  35),  amending  the  homestead  act,  it 
is  provided  that  an  affidavit  of  a  soldier  or  sailor  taken  before  a  conimand- 
ing  officer  shall  be  as  binding  as  if  taken  before  *'  Register  and  Receiver," 
and  therein  it  is  further  provided : 

That  in  lien  of  the  fee  allowed  by  the  12th  Section  of  the  pre-emption  act  of  fonrth  of 
September,  1841,  the  Register  and  Receiver  shall  be  allowed  jointly  at  the  rate  of  fifteen 
cents  per  hundred  words,  etc. 

By  the  act  of  March  3,  1873  (17  Stats.,  605,  Timber  Culture  act),  the  affi- 
davit is  required  to  be  made  before  the  Register  and  Receiver,  and  relative 
to  the  sale  of  saline  lands  (act  of  January  12,  1877,  19  Stats.,  221),  it  is 
provided,  ''whenever  it  shall  be  made  to  appear  to  the  Register  and  Re- 
ceiver,*' etc.,  "  it  shall  be  the  duty  of  said  Register  and  said  Receiver,"  etc. 

These  excerpts  are  taken  from  a  few  only  of  the  acts  to  be  found  in  the 
statutes  at  large,  and  could,  if  occasion  required,  be  largely  increased,  as 
the  same  language  almost  is  found  in  nearly  every  statute  relating  to  the  dis- 
posal of  the  public  lands.  But  those  given  are  sufficient  to  illustrate  my 
view. 

While  these  statutes  prescribed  the  duties  of  the  two  offices,  yet  in  none 
of  them  does  it  seem  to  be  contemplated  that  the  one  shall  act  when  there 
is  a  vacancy  in  the  other.  The  office  is  one,  while  its  body  is  dual.  To 
have  a  vitalized  of!ice,  capable  of  transacting  business,  both  offices  must  in 
some  manner  be  filled  and  represented.  Such,  in  my  judgment,  is  clearly 
contemplated  by  all  these  statutes  providing  for  the  office  of  Register  and 
Receiver. 

Now,  turning  to  the  rules  provided  by  the  General  Land  Office  for  the 
government  of  these  officers  in  the  transaction  of  public  business,  we  find 
the  same  theory  pervades  them  all,  and  that  is,  that  the  one  cannot  move 
without  the  other ;  that  the  office  is  a  machine,  so  to  speak,  and  cannot  be 
run  except  with  both  wheels  (Register  and  Receiver). 

The  circulars  are  addressed  to  the  Registers  and  Receivers,  are  for  their 
joint  consideration  and  action,  follow  the  statute  in  not  permitting  the 
Register  to  receive  public  moneys  for  any  purpose,  and  the  rules  all  contem- 
plate that  both  offices  shall  be  filled  in  order  to  transact  business. 

Rule  2  provides: 

In  every  case  of  application  for  a  hearing  an  affidavit  must  be  filed  by  the  contestant 
with  the  Register  and  Receiver,  etc. 

Rule  4.  Registers  and  Receivers  may  order,  etc. 

Rule  6.  Applications  for  hearings  under  Rule  5  must  be  transmitted  by  the  Register  and 
Receiver,  etc. 

Rule  7.  At  least  thirty  days'  notice  shall  be  given  of  all  hearings  before  the  Registler  and 
Receiver,  etc.  f 
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Role  20.  When  party  asking  for  continuance  makes  affidavit  before  Register  and  Re- 
ceiver showing,  etc. 

Rule  24.  He  must  file  with  the  Register  and  Receiver  interrogatories,  etc. 

Rule  26.  Commissions  to  take  depositions  shall  be  issued  by  Register  and  Receiver,  etc. 

Rule  27.  The  Register  and  Receiver  may  designate  officer  10  take  deposition. 

Rule  34.  All  stipulations,  etc.  must  be  filed  with  the  Register  and  Receiver. 

Rule  35.  In  the  discretion  of  the  Register  and  Receiver  testimony  will  be  taken,  etc. 

4.  On  the  day  set  for  hearing  at  the  local  office,  the  Register  and  Receiver  will  examine 
testimony,  etc. 

Rule  36.  Upon  the  trial  of  a  cause,  the  Register  and  Receiver  may  in  any  case,  etc. 

Rule  37.  The  Register  and  Receiver  will  be  careful  to  reach  if  possible  the  exact  condi- 
tion and  status  of  the  land,  etc. 

Rule  43.  Appeals  from  final  action  and  decisions  of  Register  and  Receiver  lie  in  every 
case,  etc. 

Rule  47.  No  appeal  from  the  action  of  the  Register  aud  Receiver  will  be  received,  etc. 

Rule  51.  Upon  the  termination  of  a  contest,  the  Register  and  Receiver  will  render  joint 
report,  etc. 

Rule  52.  The  Register  and  Receiver  will  promptly  forward  their  report,  etc. 

Rule  58.  Registers  and  Receivers  will  apportion  the  cost  of  contest,  etc. 

Rule  59.  The  costs  of  contest  chargeable  by  the  Register  and  Receiver,  etc. 

Rule  63.  Preliminary  costs  will  be  collected  by  the  Register  and  Receiver. 

Rule  64.  The  Register  and  Receiver  will  require  proper  provision  to  be  made,  etc. 

Rule  65.  The  Register  and  Receiver  will  append  to  their  report,  etc. 

Rule  66.  1.  The  Register  and  Receiver  will  endorse  upon  every  rejected  application,  etc. 

Rule  68.  The  Register  and  Receiver  will  promptly  forward  the  appeal  to  the  General  . 
Land  Office,  etc. 

Rule  74.  In  cases  pending  on  appeal  from  decision  of  the  Register  and  Receiver,  etc. 

Rule  76.  Motion  for  re- hearing  before  Registers  and  Receivers,  etc. 

Rule  87.  When  notice  of  decision  is  given  through  the  mails  by  Register  and  Receiver, 
etc. 

It  will  thus  be  observed,  that  each  of  the  rules  to  which  attention  is  called 
contemplates  a  joint  action  on  the  part  of  the  Register  and  Receiver ;  that 
neither  can  act  independently  of  the  other.  Hence,  I  take  it,  that  where 
death  invades  the  office  and  removes  either  of  the  officers,  that  the  machin- 
ery thereof  at  that  moment  stops,  and  can  not  be  put  in  motion  again  until 
the  office  is  filled.  Any  act  by  the  survivor  during  the  vacancy,  unless  he 
is  acting  defactOy  is  an  absolute  nullity.  I  have  no  doubt  that  one  person 
may 'fill  both  offices,  that  is,  be  a  dejure  officer  in  one  case  and  a  de  facto  in 
another,  by  order  of  the  Department,  but  independently  of  such  order,  he 
cau  not  fill  the  functions  or  perform  the  duties  of  his  own  office  during  the 
vacancy  occasioned  by  the  death  of  his  associate.  Dean  Richmond  Lode 
(iL.  D.,  545). 

Id  the  case  of  Christian  F.  Ebinger  (i  L.  D.,  150),  it  is  held  that  the 
duties  of  Register  and  Receiver  are  distinct,  and  neither  can  discharge  those 
of  the  other  in  the  absence  of  express  authority  therefor,  but  the  action  of 
each  is  necessary  within  his  appropriate  sphere  to  the  administration  of  the 
office. 

Following  this  rule  to  its  legitimate  conclusion,  it  very  clearly  appears 
that  upon  a  vacancy  in  the  office  of  either  of  these  officers,  who  constitute 
the  tribunal  for  the  transaction  of  business,  the  tribunal  itself  ceases  to  per- 
form any  of  the  functions  over  which  it  is  given  jurisdiction  by  statute.  In 
fact,  so  far  as  the  performance  of  its  public  duties  is  concerned,  it  is  as 
though  it  did  not  exist. 

Indeed,  this  Ebinger  case  may  be  regarded  as  an  authority  in  the  present 
instance.  .  There  an  application  to  file  a  timber  culture  entry  was  rejected, 
because  the  office  of  Receiver  had  become  vacant  by  reason  of  the  death  of 
the  late  incumbent.  On  appeal  here,  this  rejection  was  approved,  because 
"Ebinger  acquired  no  right  by  presentation  of  his  application  during  the 
vacancy  in  the  office  of  the  Receiver.  * ' 

The  question  in  the  Ebinger  case  and  the  one  at  bar  is  to  be  distinguished 
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from  that  considered  by  the  Department  in  the  case  of  Walker  vs.  Bewail 
(2  L.  D.,  613),  and  in  the  Paris  Meadows  case  (9  L.  D.,  41);  and  by  the 
Supreme  Court  in  Potter  vs.  United  States  (107  U.  S.,  126),  and  in  Lytic 
vs,  Arkansas,  in  9  How.,  319 — in  none  of  which  cases  was  there  a  vacancy 
in  the  office  of  either  the  Register  or  Receiver.  The  question  in  the  two 
cases  before  the  Supreme  Court  was  as  to  the  necessity  for  concurrent  as  well 
as  joint  action  by  the  two  officers ;  and  that  tribunal  said  such  concurrence 
was  not  required.  In  the  two  cases  before  the  Department  the  question  was 
as  to  whether  applications  could  be  received  and  made  of  record  in  the 
land  office  by  one  officer  during  the  absence  of  the  other.  It  was  held 
that  such  filings  were  valid,  on  the  theory,  as  was  said  in  the  Meadows' 
case,  that  there  being  no  vacancy  in  either  office,  "the  law  will  regard  and 
treat  such  act  as  performed  by  the  proper  officer,  through  the  other  acting 
in  his  behalf." 

All  of  the  cases  cited  incline  to  sustain  the  conclusion  herein  arrived  at  by 
me.  In  that  of  Lytle  vs,  Arkansas,  supra,  the  court,  whilst  saying  that, 
*'  the  Register  and  Receiver  were  constituted  by  the  act  a  tribunal  to  deter- 
mine the  rights  of  those  who  claimed  pre-emption  under  it,"  held  that  the 
requirements  of  the  law  had  been  complied  with,  by  the  presence  of  one 
officer  at  the  taking  of  the  proof,  if  **the  right  was  sanctioned  by  both." 
To  the  same  effect  is  the  decision  in  the  Potter  case,  supra.  Whilst  con- 
current action  is  not  required,  says  the  Court,  the  action  of  both  officers, 
though  at  different  times,  is  demanded.  **If  both  are  satisfied,  that  is  all 
the  law  requires."  In  the  Paris  Meadows  case,  supra,  the  language  is  more 
pointed,  where  it  is  said : 

When  a  paper  is  presented  to  and  received  by  the  Register,  Receiver,  or  an  authorized 
Clerk  ....  and  placed  on  the  proper  files,  it  is  then,  within  the  meaning  of  the  law,  filed 
not  only  in  the  office,  but  with  the  officer  to  whom  the  law  directs  it,  provided  the  two  offi- 
ces of  Register  and  Receiver  be  then  filled. 

Congress  seems  also  to  have  considered  that  a  vacancy  in  either  office 
would  necessarily  suspend  the  entire  operations  of  the  particular  district 
office  during  the  existence  of  the  vacancy ;  and  provision  was  made  to  pro- 
tect settlers,  under  the  pre-emption  law,  the  only  settlement  law  then  known, 
during  such  period.  See  section  6,  act  1843,  5  Stat.,  620,  now  embodied 
in  section  2270  R.  S.,  which  provides: 

Whenever  the  vacancy  of  the  office  either  of  Register  or  Receiver,  or  of  both,  renders  it 
impossible  for  the  claimant  to  comply  with  any  requisition  of  the  pre-emption  laws  within 
the  appointed  time,  such  vacancy  shall  not  operate  to  the  detriment  of  the  party  claiming,  in 
respect  to  any  matter  essential  to  the  establisliment  of  his  claim  ;  but  such  requisition  must 
be  complied  with  within  the  same  period  after  the  disability  is  removed  as  would  have  been 
allowed  had  such  disability  not  existed. 

After  a  full  consideration  of  the  case  and  the  law  applicable  thereto,  as  I 
read  it,  I  affirm  your  judgment. 


b,— PLACE,  HOURS  AND  REGULATIONS   OF  BUSINESS. 

F.  D.  HOBBS. 

Instructions  as  to  the  proper  time  and  place  for  local  officers  to  administer  oaths  and  trans- 
act public  business. 

Commissiofier  McFarland  to  Inspector  F.  D,  Hobbs^  Mitchell^  Dakota^  Sept.  4,  1884. 

I  am  in  receipt  of  your  letter  of  the  26th  ultimo^  stating  that  you  find  in 
some  districts  that  local  officers  are  in  the  habit  of  transacting  business  out 
of  office  hours  and  outside  of  the  land  office ;  and  you  instance  as  follows : 
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''  Claimants  hunt  up  one  of  the  officers  at  any  hour  of  the  day  or  night, 
either  at  his  private  residence  or  on  the  street,  or  may  be  out  of  town  some- 
where, and  swear  to  certain  papers  then  and  there.  These  papers  are  not 
received  by  the  officer  at  the  time,  but  are  retained  by  the  attorney  of  the 
claimant  until  next  morning,  when  they  are  presented  at  the  counter  at  nine 
o'clock.'" 

You  state  that  this  is  generally  done  '^  as  a  matter  of  accommodation  to 
the  claimant,  and  for  the  purpose  of  enabling  him  to  get  back  to  his  home 
or  business  by  an  early  train,  perhaps." 

You  also  state  that  you  have  instructed  local  officers  that  all  land  office 
business  should  be  attended  to  at  the  land  office,  and  nowhere  else,  and  dur- 
ing office  hours  only,  and  that  the  swearing  of  parties  by  them  outside  of  said 
office  and  hours  is  irregular  and  improper ;  but  that  some  of  the  officers  ob- 
ject to  such  instructions  as  unwarranted  by  the  instructions  of  this  office,  and 
they  think  you  too  technical. 

You  are  advised  that  the  instructions  given  by  you  to  local  officers  in 
this  matter  are  correct,  and  strictly  in  accordance  with  the  decisions  and  in- 
structions of  this  office.  It  has  repeatedly  been  held  that  applications 
handed  to  one  of  the  officers  out  of  the  office  and  after  office  hours,  without 
the  required  fee,  are  not  a  legal  application.  (See  Gregory  vs.  Kirkland, 
Copp's  L.  L.,  1875,  P-  228.) 

The  duties  of  local  officers  are  to  be  discharged  in  their  respective  offices, 
and  during  the  hours  devoted  to  public  business.  When  the  law  requires 
affidavits  to  be  made  before  the  Register  or  Receiver,  they  must  be  made 
before  such  officers  officially,  when  in  the  public  discharge  of  their  official 
duties,  or  the  affidavits  cannot  be  recognized  as  a  basis  of  entry. 

An  application  is  not  complete  until  the  required  affidavit  is  made,  and 
then  the  certificate  must  be  issued,  the  fees  or  money  paid,  the  receipt  is- 
sued, and  the  proper  records  made;  and  all  these  steps  must  be  taken  in 
proper  time  and  order.  If  the  affidavit  is  authorized  to  be  made  before  any 
other  officer  than  a  Register  or  Receiver^  and  is  so  made,  it  can,  of  course, 
be  filed  with  the  application  ;  but  if  the  affidavit  is  made  before  either  the 
Register  or  Receiver  it  must  be  made  as  a  part  of  the  regular  proceeding,  at 
the  time  the  application  is  presented. 

Registers  and  Receivers  have  no  authority  to  administer  oaths  and  affir- 
mations generally,  nor  are  they  authorized  to  do  public  business  privately  or 
in  chambers.  Their  place  of  business  is  the  Land  Office,  and  their  business 
with  the  public  must  be  conducted  openly,  publicly,  and  regularly,  and  not 
privately  or  in  secret,  or  otherwise  irregularly. 

The  practice  referred  to  by  you  may  sometimes  be  a  matter  of  accommo- 
dation, but  it  is  liable  to  result  in  abuses  and  the  securing  of  preference 
rights  of  entry  by  favored  persons  over  those  who  present  themselves  at  the 
Land  Office  in  the  proper  manner  and  at  the  proper  tiipe. 

You  will  adhere  to  the  instructions  heretofore  given. 


CLEWELL  AND  MARSH. 

Checks  Residence — Place  of  Business. — A  check  on  a  bank  in  payment  of  fees  is  not 
money.  The  transaction  of  official  business  at  a  private  residence  or  any  other  place 
than  that  designated,  is  unwarranted  by  law. 

Secretary  TELLER  to  Commissioner  McFarlAND,  March  4,  1884. 

I  have  considered  the  appeals  of  Tilghman  H.  Clewell  and  John  M. 
Marsh,  involving  a  tract  of  land  situated  in  the  Helena,  Montana,  district, 
from  your  decision  of  August  i,  1883,  rejecting  the  timber  culture  applica- 
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tion  of  Clewell,  and  holding  for  cancellation  homestead  entry  No.  2102, 
made  by  Marsh,  May  24,  1883. 

It  appears  that  it  was  the  custom  of  that  office  to  receive  applications  and 
permit  entries  of  land  to  be  made  at  any  hour  of  the  day  or  evening. 

On  May  24,  1883,  at  about  7  o'clock  p.  m.,  during  the.  absence  of  the 
district  officers,  the  clerk  received  from  Clewell  a  timber  culture  application 
for  entry  of  lots  2,  3  and  4  of  Sec.  4,  Twp.  24,  Range  5,  accompanied  by  a 
check,  which  was  tendered  in  payment  of  the  required  fees. 

During  the  same  day,  at  about  5  o'clock  p.  m.,  Marsh  visited  the  Re- 
ceiver at  his  residence,  which  was  situated  some  distance  from  the  office, 
and  presented  an  application  to  enter  the  S.  W..^  of  the  N.  E.  ^  and  lots 
2,  3,  4  of  Sec.  4,  Twp.  24,  R.  5,  and  the  S.  W.  ^  of  Sec.  33,  Twp.  25, 
R.  5,  with  the  fees,  which  that  officer  accepted. 

On  returning  to  the  office  a  few  hours  later,  the  Receiver  discovered  the 
application  of  Clewell,  which  was  rejected,  and  that  of  Marsh  admitted  for 
entry. 

The  timber  culture  law  provides,  that  upon  filng  the  requisite  application 
and  affidavit,  and  on  payment  of  a  certain  sum  of  money,  the  applicant  shall 
thereupon  be  permitted  to  enter  the  land  specified.  The  district  officers  are 
not  required  to  inquire  concerning  the  solvency  of  the  presenter  of  a  check, 
or  of  the  depository  of  his  funds.  The  law  is  clear  and  unmistakable  in  its 
recital  of  the  requirements  to  be  performed  by  the  applicant ;  if  he  elects 
to  proceed  in  a  manner  contrary  to  its  provisions,  he  must  expect  to  abide 
by  the  consequences. 

The  presentation  by  Marsh  of  the  application  and  fees  to,  and  acceptance 
by,  the  officer,  at  a  place  other  than  that  designated  for  the  transaction 
of  official  business,  was  an  action  wholly  unwarranted  by  law,  and  under 
other  circumstances  would  tend  to  deprive  the  applicant  of  the  privileges 
sought. 

Your  decision  is  modified.     The  entry  of  Clewell  will  be  canceled. 

In  view  of  the  fact  that  the  entry  of  Marsh  was  allowed  to  be  made,  it 
will  be  permitted  to  stand. 


HOLMAN  vs.  BARRICK. 

Regula/ions. — Local  officers,  with  the  approval  of  the  Commissioner,  may  adopt  such  regu- 
lations as  to  the  order  of  business  in  their  offices  as  will  tend  to  expedite  the  transaction 
of  such  business. 

Under  a  regulation  thus  made,  designating  certain  hours  of  each  day  wherein  filings  would 
be  received,  the  Register  may  properly  refuse  to  receive  an  application  to  contest,  pre- 
sented outside  of  the  hours  so  designated. 

Secretary  ViLAS  to  Commissioner  Stockslager,  December  1 1,  1888. 

I  have  considered  the  appeal  of  Henry  M.  Holman  from  your  office  de- 
cision of  April  22,  1887,  rejecting  his  application  to  contest  George  L. 
Barrick's  homestead  entry  for  the  N.  E.  ^  of  Sec.  14,  T.  31  S.,  R.  39  W., 
Garden  City  land  district,  Kansas. 

Barrick  made  homestead  entry  for  said  tract  October  8,  1885,  ^^^  ^^ 
October  11,  1886,  at  3:45  p.  m.,  Holman  by  his  attorney  presented  to  the 
Register  at  the  local  office  an  affidavit  of  contest  against  said  entry.  The 
Register  refuses  to  receive  or  file  these  papers  because  of  a  rule  of  that  office 
to  receive  filings  only  from  nine  o'clock  a.  m.  until  twelve  o'clock  noon 
of  each  day.  These  contest  papers  were  again  presented  the  next  morning 
and  refused  because  of  the  filing  of  another  contest  that  same  morning,  but 
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prior  to  the  presentation  of  Holman's  papers.  Holman  thereupon  appealed 
to  your  office,  setting  up  that  he  by  his  attorney  presented  his  contest 
papers  at  3:45  p.  m.,  October  11,  1886;  that  the  Register  refused  to  accept 
the  papers  or  to  formally  reject  the  same  by  endorsement  on  the  back 
thereof;  that  at  the  time  of  first  presenting  these  papers  said  attorney  in- 
formed the  Register  that  another  and  different  party  than  Holman  was  de- 
sirous of  contesting  said  entry,  and  he  was  informed  that  another  and  differ- 
ent affidavit  to  contest  said  entry  would  be  presented  on  the  following  day; 
that  said  attorney  thereupon  employed  one  Nelson  Davenport  to  take  a 
position  at  said  land  office  door  so  as  to  present  said  papers  upon  the  open- 
ing of  the  office  the  next  morning ;  that  Davenport  remained  there  all  night 
and  until  nine  o'clock  next  morning  and  entered  the  office  second  in  line, 
and  presented  the  contest  papers  of  Holman  to  the  Register,  who  endorsed 
the  following  thereon : 

Presented  and  rejected  this  12th  day  of  October,  1886,  for  the  reason  that  a  contest  on 
same  tract  had  been  previously  filed,  which  prior  contest  is  still  undetermined  and  pending. 
The  Register  offered  t«  file  this  subject  to  said  prior  contest,  but  said  course  was  declined  by 
attorney  for  present  contestant. 

It  is  also  alleged  in  said  appeal  that,  the  prior  contest  mentioned  was 
first  presented  on  October  12,  1886,  and  by  the  person  just  before  Daven- 
port in  line,  and  that  said  person  had  remained  at  the  door  of  the  land 
office  all  night. 

Your  office,  after  the  receipt  of  said  appeal,  called  upon  the  local  officers 
for  a  full  report  of  the  facts  in  this  case.  They  made  such  report  in  letter 
dated  March  23,  1887,  in  which  it  is  said  that  owing  to  the  amount  of  bus- 
iness transacted  at  that  office  and  the  insufficiency  of  the  clerical  force  to 
handle  that  business,  they  had  been  authorized  by  the  Commissioner  ''to 
only  keep  the  office  open  one  hour  per  day  if  we  could  not  give  more  time 
to  the  public;  '*  that  the  rule  that  filings  could  not  be  received  at  that  office 
in  the  afternoon  was  well  known  and  recognized  by  the  public;  and  that 
this  ca.se  was  not  appealed  "  as  a  matter  of  right  or  justice,  but  in  a  spirit  of 
malignity  and  with  a  purpose  solely  to  harass  the  local  officers,  override 
rules  and  authority,  and  injure  the  public  service.**  The  action  of  the  local 
officers  was  approved  by  your  office,  and  in  the  decision  it  is  said : 

The  rule  established  by  you  is  in  accordance  with  instructions  from  this  office,  and  seems 
to  be  fully  warranted.  The  rule  is  foi:  the  benefit  of  the  public,  to  allow  time  for  proper  dis- 
position of  matters  coming  before  your  ofHce. 

In  general  circular  of  March  i,  1884,  approved  by  Secretary  Teller,  it  is 
directed,  among  other  things,  that  the  local  officers  "will  be  in  attendance 
regularly  at  their  office,  keeping  the  same  open  for  the  transaction  of  busi- 
ness from  9  o'clock  a.  m.  till  4  p.  m.,  and  giving  all  proper  information 
and  facilities  to  persons  applying  therefor. ' ' 

While  under  this  regulation  the  local  offices  must  be  kept  open  between 
the  hours  designated,  there  is  nothing  therein  prohibiting  the  local  officers 
with  the  approval  of  your  office  from  adopting  such  regulations  as  to  the 
order  of  business  as  will  tend  to  expedite  the  transaction  of  that  business. 

From  the  records  in  this  case  it  seems  that  in  order  to  transact  the  large 
amount  of  business  of  that  office,  it  was  necessary  to  designate  certain  hours 
within  which  certain  branches  of  business  would  be  considered.  Any  other 
coarse  would  have  led  to  inextricable  confusion  in  the  affairs  of  the  office, 
and  thus  to  great  inconvenience  and  injury  to  those  transacting  business 
there.  The  statement  of  the  Register  that  the  rule  was  well  known  to  the 
public,  is  not  contradicted,  nor  does  the  case  present  any  element  of  hard- 
ship. It  is  evident  that  the  contestant  here  or  his  representative,  knowing 
that  a  contest  against  this  entry  was  to  be  presented  at  the  first  practicable 


26  OFFICERS  AND  THEIR  DUTIES. 

moment  under  the  rules  of  the  office,  sought  to  acquire  a  prior  right  to 
contest  said  entry,  in  direct  contravention  to  a  well  established  and  reasona- 
ble rule. 

Your  said  office  decision  is  affirmed. 


c— FURNISHING  INFORMATION,  COPIES  OF  PLATS,  ETC. 

Examination  of  the  records  of  the  local  offices  must  be  made  subject  to  the  orders  of  the 

local  officers. 
Copies  of  plats  and  diagrams  can  be  made  only  by  the  local  officers  or  their  clerks. 

Acting  Commissioner  Harrison  to  Register  and  Receiver^  Montgomery^  Ala.^  August  20, 

1883. 

I  am  in  receipt  of  yours  of  the  loth  inst.,  stating  that  attorneys  and 
agents  are  in  the  habit  of  making  copies  of  the  records,  plats  and  transcripts 
of  your  office,  thus  disturbing  the  regular  routine  of  official  work,  etc. 

In  reply,  I  have  to  say  that  no  one  is  allowed  to  interfere,  in  any  manner, 
with  the  records  of  the  local  office,  when  it  is  detrimental  to,  or  in  the 
least  retards  the  pnblic  business ;  you  are  the  custodians  of  the  records,  and 
any  examination  thereof  must  be  under  your  supervision. 

Prior  to  the  passage  of  the  Act  of  March  3,  1883,  it  was  customary  for 
outside  parties  to  be  permitted  to  make  plats  and  diagrams  from  the  records; 
but  the  Act  virtually  inhibits  such  practice,  making  it  the  duty  of  the  focal 
officers  to  furnish  plats  or  diagrams  of  townships  in  their  respective  districts 
at  such  rates  of  compensation  as  prescribed  by  my  circular  "  M"  of  July 
20,  1883. 

[Note. — This  rule  was  adhered  to  in  the  action  on  Adolph  Munter*s  application  to  have  it  modified.  See 
Commissioner's  letter  of  September  3,  1883,  to  Register  and  Receiver,  Montgomery,  Ala.,  10  C.  L.  O.,  206. 
But  see  case  of  Adolph  Munter,  below. — Editor.  1 


ADOLPH  MUNTER- 

Public  Records, — The  proper  examination  and  nse  of  the  plats  and  public  records  in  the 
the  local  land  offices,  by  the  public,  is  not  prohibited  by  law,  and  should  not  be  denied 
upon  grounds  of  public  policy,  except  where  such  examination  or  use  will  interfere  un« 
necessarily  with  the  dispatch  of  the  public  business. 

Secretary  TELLER  to  Commissioner  McFarland,  May  29,  1884. 

Referring  to  your  report  of  October  8,  1882,  I  enclose  the  papers  con- 
nected with  the  application  of  A.  Munter  for  a  modification  of  your  instruc- 
tions of  August  20  and  September  3,  1883,  to  the  Montgomery,  Alabama, 
office,  forbidding  the  privilege  of  examining  the  plats  and  records,  and  of 
taking  such  copies  as  may  be  desired,  subject  to  the  rule  that  the  public  busi- 
ness shall  not  be  interrupted  nor  unreasonably  impeded. 

I  am  of  the  opinion  that  a  proper  examination  and  use  of  the  public  re- 
cords in  the  district  offices  is  not  prohibited  by  law,  and  should  not  be  de- 
nied upon  grounds  of  public  policy,  except  in  cases  coming  clearly  within 
the  well-recognized  rules  requiring  for  certain  purposes  exclusion  of  the 
public  or  of  individuals  in  specific  cases  and  for  specific  reasons. 

Section  2395  of  the  Revised  Statutes  prescribes  that  a  copy  of  each  town- 
ship plat  '*  shall  be  kept  open  at  the  Surveyor-Geaerars  office  for  public  in- 
formation, and  other  copies  shall  be  sent  to  the  places  of  the  sale,  and  to 
the  General  Land  Office."  It  would  be  invidious,  and  in  the  nature  of  leg- 
islation, for  this  Department  to  attempt  to  define,  limit  or  specify  the  par- 
ticular mode  of  examination  to  be  followed  by  the  public  in  obtaining  the 
information  here  granted  as  a  matter  of  well- recognized  right.     And  if  the 
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township  plats  are  to  be  thus  kept  open,  there  can  be  no  propriety  in  closing 
the  other  records  relating  to  the  survey  and  disposal,  those  records  being  the 
source  from  which  the  best  and  most  specific,  as  well  as  the  greater  part  of 
the  general  information,  must  necessarily  be  sought. 

I  do  not  regard  the  provisions  of  law  requiring  the  land  officers  to  give 
information  and  copies  of  records  when  requested,  and  allowing  a  fee  for 
such  service,  as  intended  in  any  manner  to  exclude  the  public,  or  individ- 
uals interested  in  any  tract  of  land,  or  public  record  relating  to  the  same, 
from  free  access  to  the  information  sought,  subject  only  to  the  needs  of  the 
public  service,  which  require  that  such  access  shall  not  interfere  unnecessa- 
rily  with  the  dispatch  of  the  public  business. 


A.  R.  GREENE. 


Abstracts. — Under  the  act  of  March  3,  1883,  local  officers,  at  other  than  consolidated  offices, 
cannot  furnish  information  from  the  records  in  the  shape  of  abstracts,  except  for  uses 
mentioned  in  the  statute ;  but  is  held  that  they  may  furnish  the  same  or  equivalent  in- 
formation in  the  form  of  diagrams. 

Commissioner  ^cFkklwh  to  A.  R.  Greene,  Huron,  Dakota  Territory,  November — ,  1883. 

In  your  report  from  the  Huron  office  you  have  transmitted  diagrams  in 
use  by  thai  office  for  furnishing  information  of  record  entries. 

Such  diagrams  are  I  think  permissible.  The  act  of  March  3,  1883,  author- 
izes Registers  and  Receivers  to  furnish  "plats  or  diagrams.''  I  have  held 
that  a  plat  or  a  diagram  of  a  part  of  a  township  could  be  furnished  as  well  as 
for  the  entire  township,  and  that  a  reasonably  proportionate  fee  might  be 
charged  for  such  fractional  plat  or  diagram. 

Under  the  act  of  1883  local  officers — at  other  than  consolidated  offices — 
cannot  furnish  information  from  the  records  in  the  shape  of  abstracts,  ex- 
cept for  uses  mentioned  in  the  statute ;  but  it  is  held  under  the  above  ruling 
that  they  may  furnish  the  same  or  equivalent  information  in  the  form  of 
diagrams. 


GRAVES  &  VINTON.* 

Certificates — Local  land  officers  have  no  authority  to  execute  or  charge  for  the  certificates 
mentioned,  and  the  issuing  of  such  certificates  is  contrary  to  the  spirit  of  the  land  laws. 

Inspection—  The  public  records,  however,  of  the  various  land  offices  are,  or  should  be,  open 
to  the  inspection  of  anybody,  under  proper  regulations. 

Secretary  TELLER  to  Commissioner  McFarland,  February  19,  1 883. 

Messrs.  Graves  &  Vinton  complain  of  your  order  of  December  21,  1882, 
in  which  you  direct  the  Register  and  Receiver  at  Huron,  Dakota  Territory, 
not  to  issue  certificates  to  the  effect  that  no  adverse  claim  of  record  is  pend- 
ing, the  same  to  be  used  by  loan  agents,  who  furnish  money  to  settlers  with 
which  to  pay  the  Government  price,  or  for  other  purposes. 

I  concur  in  your  view  that  the  local  land  officers  have  no  authority  to 
execute  or  charge  for  the  certificates  mentioned,  and  I  believe  the  issu- 
ing of  such  certificates  to  be  contrary  to  the  spirit  of  the  land  laws,  inas- 
much as  they  might  be  considered  to  create  a  right — or  at  least  pass 
JQdgment  upon  the  question  whether  or  not  a  right  had  been  established — 
under  the  law.  It  is  one  of  those  extra-official  acts  which,  in  my  opinion, 
should  not  be  permitted. 

The  public  records,  however,  of  the  various  land  offices  are,  or  should  be, 
open  to  the  inspection  of  anybody,  under  proper  regulations. 

*  See  "Infi>nnation  to  Loan  Agents  "  In  Commissioner  Sparks's  letter  of  June  7, 1887, 14  C.  L.  C,  73. 
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You  are  directed  to  inform  Messrs.  Graves  &  Vinton  that  your  order  of 
December  21st  meets  with  the  approval  of  this  Department,  but  that  they, 
or  any  other  persons  in  good  standing,  will  be  permitted  to  examine  the 
records  of  the  local  land  offices,  or  take  abstracts  of  the  same,  when  needed 
for  their  business  purposes,  in  such  manner  as  not  to  interfere  with  the  regu- 
lar dispatch  of  the  business  of  the  offices. 


PLATS  AND  DIAGRAMS. 

Registers  and  Receivers  of  other  than  consolidated  offices  are  not  al- 
lowed to  furnish  abstracts  from  the  records  of  their  offices  for  the  use  of  in- 
dividuals and  charge  therefor  unless  the  information  is  in  the  form  of  plats 
or  diagrams. 

Parties  in  interest  or  their  attorneys  are  to  be  permitted  to  examine  the 
records  under  proper  rules,  but  will  not  be  allowed  to  use  the  records  to  ob- 
tain information  for  the  purpose  of  selling  the  same.     (2  L.  D.,  655.) 

Commissioner  McFarland  to  Register  and  Receiver,  Las  Cruces,  New 
Mexico,  April  18,  1884. 


GEORGE  S.  BIDWELL. 

Copifs — Cases. — Parties  in  interest  or  their  attorneys  may  take  copies  of  papers  and  docu- 
ments filed  with  cases  under  proper  rules  and  supervision.  There  is  no  law  or  r^ulation 
requiring  Registers  or  Receivers  to  furnish  such  copies,  or  to  charge  for  making  or  ceiti- 
fying  the  same. 

Acting  Commissioner  HARRISON  to  Register  and  Receiver ^  Mitchell^  D,  T.,  November  3, 
1883. 

*  *  ♦  ♦  «  .  « 

Rule  49  of  Rules  of  Practice  provides  that  all  documents  once  received  by 
the  local  officers  must  be  kept  on  file  with  the  cases  and  the  date  of  filing 
noted  thereon ;  that  no  papers  will  be  allowed  under  any  circumstances  to 
be  removed  from  the  files  or  taken  from  the  custody  of  the  Register  and 
Receiver,  but  that  access  to  the  same  Mndtx  proper  rules y  so  as  not  to  interfere 
with  necessary  public  business,  will  be  permitted  to  the  parties  in  interest  or 
their  attorneys^  under  the  supervision  of  those  officers. 

Rule  51  provides  for  retaining  in  the  local  office  during  the  time  allowed 
for  appeal,  papers  in  contested  cases,  for  the  purpose  of  giving  all  parties  an 
opportunity  to  examine  the  record  and  prepare  their  arguments. 

The  foregoing  rules  indicate  the  proper  proceeding  in  such  cases.  Parties 
in  interest^  or  their  attorneys,  can  take  copies  of  papers  and  documents  filed 
with  cases  under  proper  rules  and  supervision. 

But  there  is  no  law  or  regulation  that  makes  it  the  duty  of  Registers  and 
Receivers  to  furnish  such  copies,  nor  to  charge  for  making  or  certifying  the 
same. 


BROWN  COUNTY  BANK. 

The  only  record  information  for  which  land  offices  (other  than  consolidated)  are  lawfully 
entitled  to  charge,  is  for  plats  or  diagrams  and  for  lists  of  taxable  lands  for  State  or  Ter- 
ritorial authorities. 

Commissioner  McFarlAND  to  Register  and  Receiver ,  Aberdeen,  Dak,^  September  30,  1883. 

Prior  to  the  passage  of  the  Act  of  March  3,  1883,  no  authority  of  law  ex- 
isted allowing  Registers  and  Receivers  of  other  than  consolidated  offices  to 
make  any  charge  for  transcripts  of  records  or  other  record  information,  and 
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the  Act  of  March  3,  1883,  above  referred  to,  only  authorizes  charges  to  be 
made  for  plats  or  diagrams  and  for  lists  of  taxable  lands  for  State  or  Terri- 
torial authorities.  As  your  office  is  not  a  consolidated  office,  the  only 
record  information  you  are  lawfully  entitled  to  charge  for  is  that  included  in 
the  two  classes  authorized  by  the  Act  of  March  3,  1883. 

You  are  not  permitted  to  furnish  or  to  allow  any  one  else  to  procure  from 
your  records  the  information  desired  by  the  Brown  County  Bank,  except  it 
is  in  the  form  of  a  plat  or  diagram,  showing  what  lands  are  vacant  and 
what  lands  are  taken,  your  charge  therefor  not  to  exceed  the  rates  pre- 
scribed by  circular  of  this  office,  dated  July  20,  1883,  copy  of  which  is 
herewith  enclosed. 


CHRISTIAN  KEIL. 

Erronemis  Adznce — Errors  of  Judgment. — The  General  Land  Office  cannot  protect  settlers 
against  erroneous  advice  informally  given  or  errors  of  judgment  on  the  part  of  local 
officers.    Claimants  are  supposed  to  know  the  law. 

Comntiisioner  McFarland  to  Register  and  Receiver ^  Fargo,  Dak.,  July  8,  1 882. 

^p  ^^  ^^  ^^  ^^  ^p  ^p  ^^  ^^ 

This  office  will  protect  the  settler  against  flagrant  or  wilful  violations  of 
law  or  of  the  instructions  on  the  part  of  local  officers,  so  far  as  possible  under 
the  law,  when  a  case  is  properly  before  it,  but  cannot  be  held  responsible 
for  errors  of  judgment  or  erroneous  advice  informally  given,  as  in  this  case. 

A  claimant  must  be  presumed  to  known  his  rights  under  the  law,  and  if, 
when  filing  or  presenting  a  claim  at  a  local  office,  he  is  dissatisfied  or 
aggrieved  by  any  action  or  decision  of  the  Register  and  Receiver,  the  rules 
provide  for  an  appeal  whereby  his  case  can  be  brought  before  this  office  for 
review. 


d,—FEES  AND  COMMISSIONS. 
DECISION  BY  FIRST  COMPTROLLER  LAWRENCE. 

In  the  matter  of  the  right  of  Registers  and  Receivers  of  district  land  ofRces,  to  receive  a 
commission  of  one  per  centum  on  the  cash  value  of  lands  entered  under  the  Timber 
Culture  acts, 

TIMBER  CULTURE  ACT  CASE. 

The  fourth  clause  of  Section  2238  of  the  Revised  Statutes,  taken  from  the 
act  of  March  3,  1873,  (^7  Stat.,  606),  was  superseded  by  the  act  of  March 
Z3,  1874  (18  Stats.,  21),  and  this  act  was  in  turn  superseded  by  the  act  of 
Jane  i,  1878  (20  Stats.,  113.) 

When  a  later  act  revives  the  whole  subject,  and  provides  for  all  the  objects 
of  a  former  act,  such  former  act  is  superseded  without  any  express  words  of 
repeal. 

When  a  statute  refers  to  a  provision  of  a  former  act  as  in  force,  when,  in 
fact,  such  former  act  has  been  clearly  superseded  or  repealed,  such  provision 
is  not  thereby  revived,  unless  an  intention  to  revive  it  is  apparent. 

Statutes  having  similar  objects  should  generally  be  construed  alike. 

The  policy  and  provisions  of  one  class  of  statutes  in  relation  to  public 
lands  may  aid  the  construction  of  other  statutes  in  relation  to  other  lands. 
But  such  policy  and  provisions  cannot  be  allowed  to  control  the  plain  un- 
unambiguous  meaning  of  such  other  statutes. 
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Sections  2317,  2464,  2465,  2467,  2468  of  the  Revised  Statutes  are  super- 
seded by  subsequent  legislation. 

Neither  Registers  and  Receivers  of  local  district  land  offices  are  entitled 
to  a  commission  of  one  per  centum  on  the  minimum  value  of  lands  entered 
under  the  Timber  Culture  acts. 

[Note.— For  the  lengthy  decision  <rf  the  First  Comptroller,  see  9  C.  L.  O.,  240. — Editor.] 


REGISTERS'  AND  RECEIVERS'  COMMISSION  OF  ONE 

PER  CENT. 

Acting  Commissioner  Armstrong  to  Register  and  Receiver,  yanuary  23,  1 880. 

The  following  abstract  of  the  decision  of  this  office,  dated  March  6, 1878, 
relative  to  Registers'  and  Receivers'  commissions  of  one  per  centum  on 
moneys  received,  is  communicated  for  your  information : 

"  Paragraph  2,  Sec.  2238,  Revised  Statutes,  providing  'a  fee  of  one  per 
centum  on  all  moneys  received  at  each  Receiver's  office,'  is  not  considered 
as  applying  to  any  moneys  except  receipts  from  cash  sales.  The  fees  and 
commissions  received  on  other  than  cash  sales,  and  the  commissions  paid  to 
Registers  and  Receivers  by  the  United  States  on  account  of  cash  sales,  are 
not  regarded  as  moneys  received  at  the  Receiver's  office,  within  the  mean- 
ing of  the  law,  on  which  an  additional  one  per  centum  can  be  claimed.  It 
is  not  to  be  presumed  that  the  statute  contemplated  the  allowance  of  com- 
missions upon  the  commissions  and  fees  already  paid. 

"Paragraph  2  of  Sec.  2238,  Revised  Statutes,  is  a  literal  reproduction  of 
the  act  of  April  25,  18 18.  At  that  period  no  disposals  of  the  public  land 
were  made  except  for  cash.     Hence  the  law  applied  to  cash  sales  only. 

"Since  the  passage  of  the  Act  of  1818,  the  pre-emption  and  homestead 
systems  have  been  established,  together  with  other  methods  of  entering  and 
locating  the  public  lands,  and  a  schedule  of  fees  and  commissions  especially 
adapted  thereto  has  been  provided.  The  twelve  paragraphs  of  Sec.  2238 
embrace  the  several  classes  of  fees  and  commissions  allowed  to  Registers  and 
Receivers.  Paragraph  2  relates  to  cash  sales.  The  fees  and  commissions 
on  all  other  classes  of  entries  and  locations  are  particularly  specified  in  the 
remaining  eleven  paragraphs." 


FEES  AND  CHARGES. 

Acting  Commissioner  Holcomb  to  Registers  and  Receivers,  April  7,  188 1. 

Copies  of  an  official  "  table  of  fees  and  commissions  payable  at  the  United 
States  land  offices"  have  this  day  been  mailed  to  you.  You  are  each  di- 
rected to  post,  and  to  keep  permanantly  posted,  one  or  more  copies  of  said 
table  in  your  respective  offices,  in  such  conspicuous  and  accessible  places 
that  the  same  can  be  readily  observed  and  easily  consulted  by  all  persons 
having  business  at  the  land  office  in  your  charge. 

Your  are  instructed  that  said  table  embraces  and  specifies  all  the  charges 
that  are  authorized  by  law  to  be  made  by  you  or  under  your  directions  for 
the  transaction  of  any  business  at  local  land  offices. 

Complaints  of  overcharges  and  of  charges  for  "extra  services,"  and  for 
alleged  "  private  business"  at  some  of  the  district  land  offices,  have  reached 
such  dimensions  that  it  becomes  imperatively  necessary  that  the  penalties  of 
the  law  be  sternly  invoked  for  the  repression  of  practices  that  violate  the 
statutes,  oppress  citizens,  and  discredit  the  public  service. 

Your  compensation  is  fixed  by  law.  It  includes  an  annual  salary  and  a 
maximum  allowance  derived  from  fees  and  commissions. 
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Your  annual  salary  is  established  as  full  compensation  for  all  your  general 
services  of  whatever  character.  An  attempt  to  increase  your  maximum  com- 
pensation by  making  overcharges  and  not  accounting  for  the  same,  or  by 
charging  or  receiving  pay  for  services  to  which  no  special  compensation  is 
affixed  by  statute,  is,  in  either  case,  a  positive  violation  of  law.  Section 
2242  of  the  Revised  Statutes  of  the  United  States  provides  that  on  satisfac- 
tory proof  that  any  land  officer  has  "  charged  or  received  fees  or  other  re- 
wards not  authorized  by  law,  he  shall  ht  forthwith  removed  from  office. ^^ 

Sections  5481  and  5491  of  the  Revised.  Statutes,  and  other  provisions  of 
chapter  6,  **  Official  Misconduct,"  title  "Crimes,"  are  specifically  applica- 
ble to  local  land  officers. 

Your  attention  is  called  to  the  instructions  of  this  office  of  January  27, 
1881.     i^Copp^s  Land  Owner,  vol.  7,  p.  186.)     Circular  copies  herewith. 

Following  those  instructions,  it  is  explicitly  repeated  that  no  such  things 
are  known  to  the  law  as  private  or  extra  services,  or  private  moneys,  or 
unofficial  compensation,  in  connection  with  the  business  of  local  land 
offices.  Your  services  of  every  kind  relative  to  public  land  matters  are 
puhUc  services,  and  your  only  lawful  compensation  is  the  official  compensa- 
tion provided  by  law. 

You  are  expected  and  required  to  give  to  applicants  desiring  to  enter  the 
public  lands  all  the  information,  facilities,  and  assistance  requisite  to  enable 
them  to  properly  make  and  perfect  their  entries.  This  is  a  part  of  your 
regular  public  duty,  and  for  this  service  you  are  paid  by  the  United  States 
in  the  salary  and  maximum  compensation  allowed  you. 

You  are  absolutely  prohibited  from  demanding  or  receiving,  directly  or 
indirectly,  personally  or  by  your  clerks  or  agents,  any  fee,  gratuity,  reward, 
or  compensation,  under  any  pretext  whatsoever,  for  any  services  of  any 
character  rendered  at  your  office  or  connected  with  public  land  matters, 
except  the  public  moneys  authorized  by  law  to  be  received  by  the  Receiver, 
and  your  official  compensation  as  regulated  by  law  and  paid  by  the  United 
States. 

The  only  exception  to  this  rule  is  the  fee  of  ^i  which  Registers  are 
allowed  to  receive  and  retain  for  giving  cancellation  notices  to  contestants 
under  the  Act  of  May  14,  1880. 

It  is  hoped  that  the  foregoing  instructions  are  so  plain  as  to  be  under- 
stood.    It  must  be  unequivocally  understood  that  the  same  will  be  enforced. 


Acting  Commissioner  Stockslager  to  Registers  and  Receivers,  August  18,  1886. 

Your  attention  is  called  to  the  following  extract  from  the  act  making  ap- 
propriations for  sundry  civil  expenses  of  the  government  for  the  fiscal  year 
ending  June  30,  1887,  approved  August  4,  1886: 

All  fees  collected  by  Registers  and  Receivers  from  any  source  whatever,  which  would  in- 
crease their  salaries  beyond  three  thousand  dollars  each  year,  shall  be  covered  into  the 
Treasury,  except  only  so  much  as  may  be  necessary  to  pay  actual  costs  of  clerical  services 
employed  exclusively  in  contested  cases,  and  they  shall  make  report  quarterly,  under  oath,  of 
all  expenditures  for  such  clerical  services,  with  vouchers  therefor. 

In  accordance  with  the  Act  of  Congress,  as  quoted.  Receivers  will,  from 
and  after  August  i,  1886,  deposit  to  the  credit  of  the  Treasurer  of  the 
United  States  all  the  moneys  received  for  reducing  testimony  to  writing,  and 
all  other  fees  which,  by  the  Act  of  March  3,  1883,  ^^^^  authorized  to  be 
retained  by  Registers  and  Receivers  (except  the  amount  payable  for  clerk 
hire  in  accordance  with  the  terms  of  the  law),  as  other  public  moneys  of  the 
United  States  received  from  fees  and  commissions  are  deposited.  All  such 
fees  will  be  reported  in  detail  on  the  Receiver's  monthly  account- current 
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thereof  (Form  4-146),  and  accounted  for  in  their  monthly  and  quarterly 
accounts. 

The  fee  of  one  dollar,  authorized  to  be  retained  by  the  Register  for  giving 
notice  of  the  cancellation  of  an  entry,  as  provided  by  the  Act  of  May  14, 
1880,  will  be  paid  to  the  Receiver,  who  will  deposit  it  with  the  other  fees. 

Receivers  will  render  special  disbursing  accounts  for  the  sums  paid  out  for 
clerical  services  rendered  in  contest  cases,  which  must  be  verified  under  oath 
and  supported  by  the  proper  vouchers. 

The  circular  of  this  office,  daXed  July  ao,  1883,  and  all  subsequent  in- 
structions not  in  accordance  with  this  circular,  are  hereby  modified  ac- 
cordingly. 

Approved :  L.  Q.  C.  LAMAR,  Secretary, 


JAMES  M.  BOYD. 


Re-entry — Fees  and  Commissions. — The  circular  of  December  i,  1883,  is  modified  by  ex- 
empting all  parties  who  apply  to  reenter  the  same  tracts  and  upon  which  the  payments 
have  previously  been  made,  from  making  second  payments  of  fees  and  commissions,  and 
to  allow  them  credit  for  the  former  payment. 

Assistant  Commissioner  Harrison  to  Register  and  Receiver^  Huron^  Dak^^  April  27, 1885. 

James  M.  Boyd  made  homestead  entry  No.  1697,  S.  J^  N.  W.  i^J",  and  N. 
J4  S.  W.  i^.  Sec.  5,  T.  114,  R.  64,  January  10,  1883,  during  the  existence 
of  his  preemption  filing  for  another  tract,  and  prior  to  making  proof  and 
payment  thereon. 

By  letter  "  C*'  of  this  office,  March  18,  1885,  the  entry  was  canceled  for 
illegality,  and  Mr.  Boyd  allowed  to  re- enter  the  same  tract,  subject  to  any 
prior  valid  adverse  claim,  upon  proper  payment  April  i,  1885,  you  trans- 
mitted a  homestead  affidavit  and  application  of  entry  by  Boyd  to  re-enter 
the  same  tract,  accompanied  by  a  request  for  credit  for  fee  and  commissions 
paid  on  his  former  entry. 

The  practice  of  allowing  a  person  making  a  homestead  or  timber  culture 
entry  credit  for  fee  and  commissions  paid  on  a  prior  canceled  entry,  was 
discontinued  upon  the  issuance  of  the  office  circular  of  (*'M*')  December 
i>  1S83  [Vol.  2  L.  D.,  660,  and  Vol.  10  Copp*s  L.  O.,  306]. 
.  Upon  a  consideration  of  said  circular,  I  have  decided  to  modify  it  by  ex- 
empting all  parties  who  apply  to  re-enter  the  same  tracts,  and  upon  which 
the  payments  have  previously  been  made,  from  making  second  payments  of 
fees  and  commissions,  and  to  allow  them  credit  for  the  former  payments. 

In  view  thereof,  I  return  the  application  papers  of  Mr.  Boyd,  and  you  are 
directed  to  place  his  entry  on  record,  allowing  him  credit  for  fee  and  com- 
missions paid.     Hereafter,  proceed  in  like  manner  with  similar  cases. 


FEES  FOR  REDUCING  TESTIMONY  TO  WRITING. 

Commissioner  Sparks  to  Registers  and  Receivers^  March  15,  1887. 
Your  attention  is  called  to  the  following  provisions  of  law : 
"  Registers  and  Receivers  are  allowed,  jointly,  at  the  rate  of  fifteen  cents 

per  hundred  words  for  testimony  reduced  by  them  to  writing  for  claimants 

in  establishing  preemption  and  homestead  rights.''    (Sec.  2238,  subdivision 

10,  R.  S.) 
"  A  like  fee  as  provided  in  the  preceding  subdivision,  when  such  writing 

is  done  in  the  land  office,  in  establishing  claims  for  mineral  lands.''     (Sec. 

2238,  subdivision  11,  R.  S.) 
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"Registers  and  Receivers  in  California,  Oregon,  Washington,  Nevada, 
Colorado,  Idaho,  New  Mexico,  Arizona,  Utah,  Wyoming,  and  Montana  are 
each  entitled  to  collect  and  receive  fifty  per  centum  on  fees  and  commissions 
provided  for  in  the  first,  third,  and  tenth  subdivisions  of  this  section.**  (Sec- 
tion 2238,  subdivision  12,  R.  S.) 

'*  The  Register  for  any  consolidated^  land  district,  in  addition  to  the  fees 
now  allowed  by  law,  shall  be  entitled  to  charge  and  receive  for  making  tran- 
script for  individuals  or  furnishing  any  other  record  information  respecting 
public  lands  or  land  titles  in  his  consolidated  land  district,  such  fees  as  are 
properly  authorized  by  the  tariff  existing  in  the  local  courts  of  his  district, 
and  the  Receiver  shall  receive  his  equal  share  of  such  fees,  and  it  shall  be 
his  duty  to  aid  the  Register  in  the  preparation  of  the  transcript  or  giving 
the  desired  record  information.**     (Sec.  2239,  R.  S.) 

"  The* Register  and  Receiver  shall  be  entitled  to  the  same  fees  for  exam- 
ining and  approving  testimony  given  before  the  judge  or  clerk  of  a  court  in 
final  homestead  cases  as  are  now  allowed  by  law  for  taking  the  same.*'  (Act 
of  Congress,  approved  March  3,  1877.) 

This  refers  to  the  fees  provided  for  in  the  tenth  and  twelfth  subdivisions. 
Sec.  2238,  R.  S.,  above  mentioned. 

Under  the  timber  and  stone  land  Act  of  June  3,  1878,  the  Registers  and 
Receiveis  in  the  States  of  California,  Oregon  and  Nevada,  and  in  Washing- 
ton Territory,  are  entitled,  jointly,  at  the  rate  of  twenty-two  and  one-half 
cents  per  hundred  words  for  testimony  reduced  to  writing  for  claimants. 

Under  the  timber  culture  Act  of  June  14,  1878,  Registers  and  Receivers 
are  not  entitled  to  any  fees  for  reducing  testimony  to  writing  in  taking  final 
proofs,  but  in  contested  cases  they  are  allowed  the  same  fees  for  reducing 
testimony  to  writing  as  in  other  contest  cases. 

This  refers  to  the  fees  provided  for  in  the  tenth  and  twelfth  subdivisions, 
Sec.  2238,  R.  S.,  and  said  fees  are  to  be  collected  for  reducing  testimony  to 
wn'ting  for  contestant  and  contestee. 

Your  attention  is  called  to  the  following  Act  of  Congress,  approved 
March  3,  1883  - 

"An  Act  in  relation  to  certain  fees  allowed  Registers  and  Receivers. 

**B^  it  ffiacUd  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled :  That  the  fees  allowed  Registers 
and  Receivers  for  testimony  reduced  by  them  to  writing  for  claimants  in 
establishing  pre  emption  and  homestead  rights  and  mineral  entries,  and  in 
contested  cases,  shall  not  be  considered  or  taken  into  account  in  determing 
the  maximum  of  compensation  of  said  officers. 

*'  Sec.  2.  That  Registers  and  Receivers  shall,  upon  application,  furnish 
plats  or  diagrams  of  townships  in  their  respective  districts  showing  what 
lands  are  vacant  and  what  lands  are  taken,  and  shall  be  allowed  to  receive 
compensation  therefor  from  the  party  obtaining  said  plats  or  diagrams,  at 
such  rates  as  may  be  prescribed  by  the  Commissioner  of  the  General  Land 
Office,  and  said  officer  shall,  upon  application  by  the  proper  State  or  Terri- 
torial authorities,  furnish,  for  the  purpose  of  taxation,  a  list  of  land  sold  in 
their  respective  districts,  together  with  the  names  of  the  purchasers,  and 
shall  be  allowed  to  receive  compensation  for  the  same  not  to  exceed  ten 
cents  per  entry  ;  and  the  sums  thus  received  for  plats  and  lists  shall  not  be 
considered  or  taken  into  account  in  determining  the  maximum  of  compen- 
sation of  said  officers.** 

Your  attention  is  also  called  to  the  following  extract  from  the  act  making 
appropriations  for  sundry  civil  expenses  of  the  Government  for  the  fiscal 
year  ending  June  30,  1887,  approved  August  4,  1886: 

*'All  fees  collected  by  Registers  and  Receivers,  from  any  source  what- 
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ever,  which  would  increase  their  salaries  beyond  three  thousand  dollars  each 
year,  shall  be  covered  into  the  Treasury,  except  only  so  much  as  may  be 
necessary  to  pay  actual  cost  of  clerical  service  employed  exclusively  in  con- 
tested cases,  and  they  shall  report  quarterly,  under  oath,  of  all  expenditures 
for  such  clerical  services,  with  vouchers  therefor.** 

In  accordance  with  the  Act  of  Confess,  as  quoted,  Receivers  will  deposit 
to  the  credit  of  the  Treasurer  of  the  United  States,  all  moneys  received  from 
reducing  testimony  to  writing,  and  all  other  fees  which  by  the  Act  of  March 
3,  1883,  were  authorized  to  be  retained  by  Registers  and  Receivers  (except 
the  amount  payable  for  clerk  hire,  in  accordance  with  the  terms  of  the  law), 
as  other  public  moneys  of  the  United  States  received  from  fees  and  com- 
missions are  deposited.  All  such  fees  will  be  reported  in  detail  on  the 
Receiver*s  monthly  detailed  account- current  thereof  (Form  4-146),  and 
accounted  for  in  their  monthly  and  quarterly  accounts.  But  fees  not  earned, 
that  is,  deposits  made  for  services  to  be  rendered,  are  not  to  be  deposited  or  ac- 
counted for  until  they  become  public  moneys  of  the  United  States, 

The  fee  of  one  dollar  authorized  to  be  retained  by  the  Register  for  giving 
notice  of  the  cancellation  of  an  entry,  as  provided  by  the  Act  of  May  14, 
1880,  will  be  paid  to  the  Receiver,  who  will  deposit  it  with  the  other  fees, 
when  the  entry  is  cancelled  and  the  notice  given.  Should  the  cancellation 
not  take  place,  and  no  notice  be  given,  the  fee  is  to  be  returned  to  the 
depositor. 

In  computing  the  fees  for  reducing  testimony  to  writing,  the  words  actu- 
ally written  by  Registers  and  Receivers,  or  persons  in  their  employ,  only 
must  be  charged  for  at  the  rates  allowed  by  paragraphs  10,  1 1  and  12,  of  Sec- 
tion 2238,  R.  S.,  and  no  charge  is  to  be  made  for  the  printed  words.  The 
words  actually  written  must  be  counted  and  charged  for,  and  there  can  be 
no  uniform  fee  of  a  specified  sum  applicable  to  every  case  of  the  same  class 
of  entries;  that  is.  Registers  and  Receivers  cannot  fix  the  fee  at  one  dollar 
or  more  for  each  preemption,  final  homestead,  or  mineral  entry. 

Under  the  second  section  of  the  Act  of  March  3,  1883,  authorizing  a 
charge  to  be  made  for  plats  or  diagrams,  the  fees  for  the  same  are  hereby 
fixed  as  follows : 

For  a  diagram  showing  entries  only  . ^i  00 

For  a  township  plat  showing  entries,  names  of  claimants,  and  character  of  entry  .    .       2  00 
For  a  township  plat  showing  entries,  names  of  claimants,  character  of  entry  and  num- 
ber           3  00 

For  a  township  plat  showing  entries,  names  of  claimants,  character  of  entry,  number 

and  date  of  filing  or  entry,  together  with  topography,  etc 4  00 

In  no  case  are  fees  to  be  charged  for  examining  and  approving  testimony 
given  before  the  judge  or  clerk  of  a  court  except  in  final  homestead  cases. 

The  attention  of  Registers  and  Receivers  is  called  to  Section  2242,  Re- 
vised Statutes,  which  is  as  follows : 

**  No  Register  or  Receiver  shall  receive  any  compensation  out  of  the 
Treasury  for  past  services  who  has  charged  or  received  illegal  fees ;  and 
on  satisfactory  proof  that  either  of  such  officers  has  charged  or  received 
fees  or  other  rewards  not  authorized  by  law,  he  shall  be  forthwith  removed 
from  office." 

You  will  be  held  to  a  strict  compliance  with  the  laws  and  regulations  re- 
lating to  the  matter  of  fees  in  all  cases. 

Registers  of  land  offices  have  no  right  officially  to  receive  any  moneys 
whatever,  except  such  as  are  paid  to  them  by  Receivers  as  salary,  fees,  and 
commissions.  Should  any  money  be  forwarded  to  the  Register  or  paid  to 
him,  he  will  at  once  pay  over  the  same  to  the  Receiver ;  and  where  parties 
address  the  Register  as  to  the  cost  of  any  service  required,  he  will  refer  the 
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matter  to  the  Receiver  for  answer,  as  the  latter  is  the  proper  officer  to  re- 
ceive all  public  moneys. 

In  order  to  secure  uniformity  in  the  preparation  of  accounts  of  Receivers 
relative  to  moneys  received  for  reducing  testimony  to  writing,  and  for  cler- 
ical services  rendered  in  contest  cases,  ^nder  the  act  of  August  4,  1886,  the 
following  method  will  be  observed : 

Receivers  will  credit  the  United  States  in  their  accounts  as  Receiver  with 
the  gross  amount  of  all  fees  received,  except  such  sums  as  are  paid  by  them 
for  clerk  hire  in  contest  cases,  which  sums  must  be  deducted  from  the  gross 
proceeds  received,  and  should  not  be  included  in  the  amounts  so  credited. 
They  will  also  debit  the  United  States  with  the  deposits  of  such  receipts, 
exclusive  of  the  amounts  for  clerk  hire  referred  to  above.  In  the  special 
disbursing  accounts  for  clerical  service  in  contest  cases,  they  will  credit  the 
United  States  with  the  amounts  that  were  necessary  to  pay  for  clerk  hire  in 
such  cases,  and  will  debit  the  United  States  with  disbursements  for  that  ser- 
vice, supporting  the  account  with  sworn  statements  and  proper  vouchers. 
This  account  should  exactly  balance. 

The  excess  of  receipts  from  fees  over  the  expenses  of  clerical  services  must 
be  reported  in  the  Receiver's  weekly  statements,  monthly  fee  statements,  and 
in  their  quarterly  and  monthly  accounts  current. 

Receivers  will  also  report  in  detail  on  their  Receiver's  monthly  statements 
(Form  4 — 146)  all  receipts  for  reducing  testimony  to  writing,  and  also  enter 
on  the  same  the  expenses  incurred  for  clerical  service. 

Whenever  money  is  received  from  a  party  in  payment  of  fees,  the  receipt 
thereof  should  be  duly  acknowledged.  It  is  therefore  directed  that  in  cases 
where  testimony,  in  establishing  a  pre-emption,  homestead  or  mineral  claim, 
or  the  right  to  enter  land  as  being  valuable  chiefly  for  timber  or  stone  but 
unfit  for  cultivation,  under  the  Act  of  June  3,  1878,  has  been  submitted  and 
an  entry  or  location  is  allowed  or  final  homestead  papers  issued  on  such  tes- 
timony, and  also  where  a  fee  is  paid  for  allowing  entries  under  the  timber 
lands  Act  of  June  3,  1878,  the  Receiver  shall  endorse  on  both  the  original 
and  duplicate  receipt,  or  certificate  of  location,  where  there  is  no  receipt  in 
the  case,  as  acknowledgment  of  the  amount  of  fees  received  for  reducing 
testimony  to  writing,  examining  and  approving  the  same,  or  other  special 
account,  as  the  case  may  be;  and  that  in  contested  cases  where  testimony  is 
taken,  as  also  in  cases  where  transcripts  of  records  are  furnished  under  Sec- 
tion 2239,  Revised  Statutes,  or  fees  receiyed  under  the  Act  of  March  3, 
1883,  ^c  shall  issue  a  receipt  for  the  money  to  any  party  paying  the  same 
(it  being  the  duty  of  the  Receiver  to  receive  and  receipt  for  the  money  in 
every  case),  but  no  duplicate  of  the  special  receipt  so  issued  need  be  trans- 
mitted to  this  Office. 

This  circular  is  designed  to  take  the  place  of  circulars  **M''  of  July  20, 
1883,  August,  1886,  C.  L.  O.,  and  November  6,  1886,  C.  L.  O. 

Approved :  H.  L.  MULDROW,  Acting  Secretary, 


REDUCING  TESTIMONY  TO  WRITING— FEES— CLERK  HIRE. 

Acting  Commissioner  Harrison  to  Register  and  Receiver^  Huron,  D.  7!,  July  23,  1884. 

lam  in  receipt  of  your  letter  of  the  15th  inst.,  advising  me  that  the  con- 
tract heretofore  existing  between  yourselves  and  Nichols  and  Spalding  has 
been  rescinded.  You  state  that  you  have  asked  to  be  allowed  to  employ 
nien  to  do  the  work  of  reducing  to  writing  testimony  given  before  you,  and 
that  you  will  make  no  arrangement  until  you  receive  a  response  to  said  ap- 
plication.    The  application  presumed  to  be  referred  to  is  your  estimate  for 


36  OFFICERS  AND  THEIR  DUTIES. 

clerk  hire  for  the  current  fiscal  year,  as  I  find  no  other  communication  from 
you  of  the  date  mentioned,  viz :  July  3,  1884. 

You  are  informed  that  clerks  cannot  be  authorized  for  the  purpose  of  do- 
ing this  work  at  the  expense  of  the  United  States.  When  fees  for  reducing 
testimony  to  writing  were  paid  into  the  Treasury,  it  was  proper  that  the 
work  should  be  done  by  the  regularly  appointed  clerks  of  the  Land  Office. 
But  since  the  passage  of  the  Act  of  March  3,  1883,  Y^^  ^^^  allowed  to  retain 
money  received  from  this  source,  and  the  purpose  and  intent  of  the  act  is 
that  the  fees  are  to  be  so  retained  for  expenses  incurred. 

The  law  is  very  plain,  and  there  ought  to  be  no  difficulty  in  understand- 
ing it.  Registers  and  Receivers  are  allowed  to  charge  fifteen  cents  for  each 
one  hundred  words  actually  reduced  to  writing  by  them.  You  may  employ 
such  personal  clerks  or  other  persons  to  do  this  work  as  you  please,  and  at 
your  own  expense,  and  pay  them  whatever  price  may  be  agreed  upon,  and 
take  the  fees  allowed  to  be  charged  to  the  parties  for  that  purpose. 

There  is  no  requirement  of  law  that  compels  parties  to  have  their  testi- 
mony written  out  by  you.  If  you  do  write  it  out,  or  cause  it  to  be  written 
out  at  your  own  expense,  you  may  charge  and  retain  the  fifteen  cents  for 
each  100  words  allowed  by  law.  Unless  you  do  write  it  out,  or  cause  it  to 
be  written  out  at  your  own  expense,  you  cannot  charge  anything.  And  you 
cannot  have  this  work  done  for  your  personal  emolument  at  the  public  ex- 
pense. The  instructions  in  my  previous  letters  that  testimony,  by  whomso- 
ever taken,  must  be  written  out  and  signed  by  witnesses  at  the  time  of  taking 
the  testimony,  and  that  neither  hearings  nor  reports  can  be  delayed  in  order 
to  give  the  writing  to  particular  persons,  and  that  a  per  diem  fee  for  hear- 
ing cases  or  taking  testimony  cannot  be  charged  by  local  officers,  remain  in 
force. 

The  foregoing  will  be  regarded  as  general  instructions  to  all  Registers  and 
Receivers. 


CALDWELL  &  SMITH. 

Testimony  Reduced  to  Writing  by  Parties. — Fees  may  be  collected  by  the  local  officers  for 
testimony  actually  reduced  to  writing  by  them  or  their  clerks,  but  not  for  that  reduced  to 
writing  by  claimants  or  attorneys  and  examined  by  them. 

When  testimony  fees  have  been  improperly  collected,  repayment  must  be  made  to  the  prin- 
cipals and  not  to  their  attorneys. 

Secretary  Teller  to  Commissioner  McFarland,  October  I,  1884. 

On  the  28th  of  January  last,  in  a  letter  to  the  Register  and  Receiver  at 
Huron,  Dakota  {2  L.  D.,  665),  relative  to  the  payment  of  fees  for  reducing 
testimony  to  wriimg  in  homestead  and  pre-emption  final  proofs,  yon  decided 
that,  except  as  provided  by  the  Act  of  March  3,  1877,  such  fees  can  properly 
be  charged  and  received  by  local  land  officers  only  for  testimony  actually 
reduced  to  writing  by  them  or  their  clerks. 

The  matter  was  brought  to  your  attention  on  information  that  at  the 
Huron  office,  and  other  local  offices  as  well,  the  practice  prevailed  of  charg- 
ing fees  under  the  provisions  of  the  Act  of  March  3,  1883  (22  Stat.,  484), 
in  cases  where,  though  the  proofs  were  made  before  the  local  officers,  the 
testimony  which  went  to  make  up  such  proofs  was  as  a  matter  of  fact  pre- 
pared and  written  by  claimants  or  their  attorneys.  This  practice  prevailed 
in  the  belief  on  the  part  of  local  officers  that  it  was  in  accordance  with  the 
law. 

You,  however,  held  that  it  is  without  warrant  of  law,  and,  in  your  letter 
to  the  Register  and  ^Receiver  at  Huron,  directed  that  all  moneys,  now  in 
their  hands  or  not  heretofore  covered  into  the  treasury,  received  as  testimony 
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fees  in  cases  where  the  testimony  was  not  written  out  by  themselves  or  their 
employes,  nor  received  from  clerks  of  courts,  be  returned  to  the  parties  en- 
titled thereto, — the  local  officers  to  determine  who  are  the  parties  entitled. 
The  Huron  office,  though  justifying  its  action  in  the  belief  that  it  was  entitled 
to  fees  in  the  class  of  cases  under  consideration,  acquiesced  in  your  decision, 
and  determined  pursuant  thereto  to  make  repayment  to  the  principal  in  qach 
case — that  is,  to  the  claimants  who  had  made  the  proof,  rather  than  to  the 
persons  who  had  acted  as  th^ir  attorneys  in  preparing  and  submitting  such 
proof.  From  this  action  on  their  part,  and  from  that  portion  of  your  de- 
cision which  relates  to  the  parties  to  whom  payments  are  to  be  made,  an 
appeal  is  entered  in  behalf  of  Caldwell  &  Smith,  who  claim  that,  in  cases  in 
which  they  had  acted  as  attorneys  in  the  preparation  and  presentation  of 
proofs,  repayment  should  be  made  to  them  as  attorneys,  and  to  them  only. 

I  may  here  mention  an  appeal  by  the  Register  and  Receiver  of  the  land 
office  at  Grand  Forks,  Dakota,  dated  the  i8th  ultimo,  and  now  before  me 
for  action. 

Said  appeal  is  from  that  branch  of  your  decision  which  requires  repay- 
ment)  and  as  that  is  logically,  as  well  as  in  fact,  the  first  branch  of  your 
decision,  and  has  direct  relation  to  the  questions  involved  in  the  appeal  of 
Caldwell  &  Smith,  it  may  properly  be  considered  and  disposed  of  in  this 
connection.  The  Register  and  Receiver  at  Grand  Forks  claim  that  they, 
and  similar  officers,  are  legally  entitled  under  the  Act  of  March  3,  1883,  to 
fees  for  all  testimony  examined  by  and  sworn  to  before  them,  whether  said 
testimony  has  been  actually  reduced  to  writing  by  them  or  their  employees 
or  not,  and  therefore  that  you  erred  in  directing  any  repayment  of  fees 
whatever. 

Section  one  of  the  Act  of  March  3,  1883,  provides  **  that  the  fees  allowed 
Registers  and  Receivers  for  testimony  reduced  by  them  to  writing  for  claim- 
ants in  establishing  pre-emption  and  homestead  rights  and  mineral  entries, 
and  in  contested  cases,  shall  not  be  considered  or  taken  into  account  in 
determining  the  maximum  of  compensation  of  said  officers."  The  law 
quoted  makes  no  provision  for  the  collection  of  fees.  It  simply  provides 
for  the  disposition  of  certain  fees  allowed — that  is,  allowed  under  previous 
laws.  We  must  therefore  look  to  prior  legislation  for  authority  to  collect 
fees  for  testimony.  By  subdivision  ten  of  Section  2238,  Revised  Statutes, 
"Registers  and  Receivers  are  allowed  jointly,  at  the  rate  of  fifteen  cents  per 
hundred  words,  for  testimony  reduced  by  them  to  writing  for  claimants,  in 
establishing  pre-emption  and  homestead  rights;"  and  subdivision  eleven  of 
the  same  section  provides  a  like  fee  for  testimony  in  establishing  claims  for 
mineral  lands.  The  section  cited  contains  other  provisions  relative  to  fees, 
but  nothing  affecting  the  question  at  issue;  and  certainly  there  is  nothing  iu 
the  language  quoted  which  would  justify  the  construction  claimed,  and 
uiged  in  argument  by  the  appellants.  The  statute  is  so  plain  and  unambig- 
uous as  scarcely  to  admit  of  construction.  Its  intent  must  be  found  in  its 
language.  The  only  reasonable  construction  is  that  which  accords  with  its 
terras.  Applying  these  rules,  we  find  no  authority  in  Section  2238,  Re- 
vised Statutes,  for  the  collection  of  fees  by  the  local  officers  for  the  exami- 
nation of  testimony  by  them ;  it  allows  fees  "  for  testimony  reduced  by  them 
to  writing."  No  reasonable  interpretation  could  broaden  the  meaning  of 
these  words,  so  as  to  make  them  include  testimony  reduced  to  writing  by 
claimants  themselves  or  their  attorneys.  The  next  act  bearing  upon  the 
subject  is  that  of  March  3,  1877  (19  Stat.,  40.^.  This  act  has  reference  to 
but  one  class  of  proofs,  and  has  been  construed  as  taking  them  out  of  the 
restriction  imposed  by  Section  2238,  Revised  Statutes.  These  are  final 
homestead  proofs  made  before  a  judge,  or  in  his  absence  before  the  clerk  of  a 
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court  of  record — the  Act  of  1877  providing  that  "the  Register  and  Receiver 
shall  be  entitled  to  the  same  fees  for  examining  and  approving  said  testi- 
mony as  are  now  allowed  by  law  for  taking  the  same."  The  practice  has 
been  to  allow  the  same  fees  for  examining  these  proofs  as  if  the  testimony 
had  been  reduced  to  writing  by  the  officers  themselves.  The'  next  Act  at 
all  relevant  is  that  of  June  9,  1880  (21  Stat.>  169).  It  is  claimed  that  this 
Act  is  a  mere  enlargement  of  the  Act  of  March  3,  1877,  ^^^  ^^^^  whatever 
may  be  said  of  other  laws,  it  furnishes  the  authority  for  the  collection  of 
fees  contended  for.  I  do  not  so  read  it.  It  has  relation  solely  to  pre- 
emption and  commuted  homestead  cases,  and  to  certain  proof  therein  made 
before  the  clerk  of  a  court  of  record. 

The  contention  is  for  fees  for  testimony  prepared  by  claimants  or  by  their 
attorneys^  and  sworn  to  before  a  local  land  officer.  The  laws  cited  by  ap- 
pellants and  discussed  supra,  whether  considered  separately  or  as  in  pari 
materia^  cannot,  I  think,  be  reasonably  construed  as  authorizing  the  allow- 
ance of  testimony  fees  in  such  cases.  I  find  nothing  either  in  the  language 
or  reason  of  the  law  which  would  justify  so  broad  an  interpretation.  A  law, 
or  laws,  allowing  or  providing  for  fees  cannot  be  enlarged  so  as  to  grant 
fees  by  implication  or  inference.  There  must  be  plain  authority  for  such 
allowance.     Such  authority  I  do  not  find  for  the  allowance  of  fees  as  asked. 

As  already  stated,  fees  for  testimony  are  provided  for  in  Section  2238, 
Revised  Statutes,  which  allows  fees  for  testimony  reduced  by  local  officers 
to  writing.  The  only  enlargement  is  that  made  by  the  Acts  of  1877  and 
1880,  which  allow  certain  fees  in  connection  with  testimony  taken  before  a 
judge  or  clerk  of  court.  No  mention  is  made  in  any  act  of  testimony  pre- 
pared by  claimants  or  their  attorneys,  and  the  necessary  conclusion  is  that 
there  was  no  intention  on  the  part  of  the  law- makers  to  allow  fees  to  local 
officers  for  such  testimony.  A  different  conclusion  would  be  going  outside 
of  the  language  of  the  law,  and  certainly  beyond  its  reason,  for  the  purpose 
of  forcing  a  claimant  to  pay  a  Register  and  Receiver  for  work  which  he  him- 
self had  done.  The  writing  of  testimony  is  merely  clerical  work  ;  the  pur- 
pose of  the  law  relative  to  tees  for  testimony  is  to  compensate  the  Register 
and  Receiver  for  such  work  when  done  by  them,  and  the  Act  of  March  3, 
1883  {suprcL)^  in  effect  .so  states.  That  portion  of  your  decision  which  di- 
rects the  repayment  of  fees  collected  for  testimony  prepared  by  claimants 
themselves,  or  by  their  attorneys,  is  afhrmed. 

This  settled,  the  question  recurs  on  the  appeal  of  Caldwell  &  Smith  from 
your  refusal  to  direct  payment  to  them  of  fees  erroneously  collected  in  cases 
in  which  thev  had  acted  as  attorneys.  They  make  such  claim  and  demand 
recognition  (i)  on  the  general  ground  of  their  authority  as  attorneys,  and 
(2)  under  the  provisions  of  Ux  loci,  citing,  among  other  local  laws.  Subdi- 
vision 3  of  Section  6,  page  32,  Revised  Codes,  Dakota,  1877. 

As  to  the  first  mentioned  ground  of  their  claim,  they  aver  that  because 
they  had  been  employed  as  attorneys  in  the  preparation  and  presentation  of 
the  proofs,  they  are  still  attorneys  for  the  collection  of  the  money  to  be  re- 
paid to  claimants  ;  in  other  words,  that  the  attorneyship  did  not  terminate 
with  the  making  of  the  proofs,  but  is  continuous.  The  natural  and  almost, 
if  not  quite,  necessary  presumption,  and,  in  the  absence  of  evidence  to  the 
contrary,  I  may  say  conclusion,. is  that,  having  been  employed  to  do  certain 
things,  appellants'  attorneyship  ceased  when  those  things  had  been  per- 
formed. The  preparation  of  the  proofs  was  in  its  nature  clerical,  except 
that  it  involved  some  knowledge  of  forms  and  of  the  rules  of  evidence. 
Being  of  this  character,  I  do  not  see  how  any  authority  as  attorney  could, 
without  special  arrangement  to  that  effect,  extend  beyond  the  date  of  the 
completion  of  the  work  for  which  they  were  employed.    It  might  as  well  be 
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said  that  an  attorney  employed  to  draw  a  deed,  a  lease,  or  a  contract,  had 
under  such  employment  a  continuous  power  of  attorney.  Such  a  practice 
would  on  its  face  be  fallacious. 

As  to  the  second  claim — the  effect  of  the  lex  loci — I  find,  upon  reference 
to  the  Dakota  laws,  that  Subdivision  3  of  Section  6,  on  page  32  of  the  Code, 
provides  that  an  attorney  and  counselor  has  power  **to  receive  money 
claimed  by  his  client  in  an  action  or  proceeding  during  the  pendency  there- 
of or  afterwards,  unless  he  has  been  previously  discharged  by  his  client,  and 
upon  payment  thereof,  and  not  otherwise,  to  discharge  the  claim  or  acknowl- 
edge satisfaction  of  the  judgment."  The  foregoing,  invoked  in  support  of 
appellants*  claim,  is,  I  think,  entirely  irrelevant,  and  can  have  no  applica- 
tion to  the  case  under  consideration.  Said  statute  would  be  effective  in  a 
case  where  suit  is  brought  for  the  recovery  of  money,  and  would  authorize 
the  attorney  in  such  case  to  receive  the  money.  These  attorneys  were  not 
employed  for  such  purpose,  but,  as  already  indicated,  they  were  employed 
for  the  performance  of  a  specific  duty,  to  wit,  the  preparation  and  presenta- 
tion of  certain  proofs,  and  when  that  duty  was  performed  the  relation  of 
counsel  and  client  ceased.  Any  subsequent  attorneyship  must  be  under  a 
new  authority  expressly  conferred  by  the  act  of  the  principal. 

But  it  is  contended  that  in  some  cases  appellants  were  under  contract  to 
make  proofs  for  certain  sums  of  money,  and  that  repayment  should  there- 
fore be  made  to  them  rather  than  to  the  persons  who  had  been  their  clients, 
they  having  the  first  right  to  the  money.  I  am  unable  to  see  the  force  of 
this  reasoning.  If  contracts  were  made  for  certain  gross  sums,  it  must  be 
presumed  that  the  calculations  on  which  the  contracts  were  based  included 
the  it^  which  had  to  be  and  were  paid  for  testimony.  Therefore,  what- 
ever excess  of  payment  there  was  in  such  cases  was,  as  a  matter  of  fact,  paid 
by  the  claimants,  and  the  repayment  should  be  made  to  them  and  for  their 
benefit.  My  conclusion,  therefore,  is  that  appellants  have  no  such  interest 
in  the  subject-matter  in  question  as  to  give  them  a  standing  as  appellants, 
and  their  appeal  is  therefore  dismissed.     Your  decision  is  affirmed. 

Feeling  it  but  just  that  Registers  and  Receivers  should  derive  all  possible 
benefit  from  the  Act  of  March  3,  1883,  I  instruct  you  to  prepare  an  order 
providing  that  all  testimony  for  claimants  in  establishing  pre  emption  or 
homestead  rights,  or  mineral  entries,  and  in  contested  cases,  shall  be  re- 
duced to  writing  under  the  direct  supervision  of  Registers  and  Receivers, 
whenever  such  testimony  is  taken  in  towns  where  local  offices  are  estab- 
lished. 


INSTRUCTIONS. 

How  testimony  must  be  reduced  to  writing.     When  fees  can  not  be  collected. 
Acting  Commissioner  HARRISON  to  Registers  and  Receivers ,  October  4,  1 884. 

From  and  after  the  receipt  of  this  circular,  all  testimony  for  claimants  in 
establishing  pre  emption  or  homestead  rights,  or  mineral  entries,  and  in 
contested  case's,  must  be  reduced  to  writing,  under  the  direct  supervision  of 
Registers  and  Receivers,  whenever  such  testimony  is  taken  in  towns  where 
local  offices  are  situated ;  but  Registers  and  Receivers  are  not  entitled  to 
any  fees  for  examining  and  approving  testimony  in  pre  emption  cases  where 
the  proof  is  taken  before  a  judge  or  clerk  of  a  court. 

All  fees  received  for  examining  and  approving  testimony  not  reduced  to 
writing  by  you  (except  in  final  homestead  proofs  made  before  a  judge  or 
clerk  of  a  court),  and  the  fee  of  one  dollar  deposited  with  the  Register  for 
giving  notice  of  the  cancellation  of  an  entry,  when  no  cancellation  was 
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made,  must  be  at  once  returned  to  the  party  paying  the  same,  or  to  his 
agent  upon  his  presenting  the  proper  authority  entitling  him  to  receive  it. 

You  will  giv^  these  instructions  the  widest  circulation  possible,  without  in- 
curring any  expense  whatever  on  the  part  of  the  United  States. 

Aproved  October  6,  1884:  H.  M.  TELLER,  Secretary, 


There  is  no  authority  for  making  two  charges  (for  original  and  copy)  for  transcriknng  testi- 

mony. 
Commissioner  McFaRLAND  to  Register  and  Receiver ^  Mitchell^  Dakota^  September  2, 1 884. 

You  are  advised  that  you  have  no  authority  to  make  two  charges  for  tak- 
ing testimony.  You  can  charge  fifteen  cents  once  for  each  one  hundred 
words  reduced  to  writing  by  you  or  at  your  individual  expense,  and  trans- 
mitted in  readable  form  to  this  office,  and  you  cannot  charge  any  more. 

Amended  Rule  15  requires  the  whole  cost  of  cross-examination  to  be 
paid  by  the  party  making  such  examination,  and  the  rule  is  not  affected  by 
the  decision  in  case  of  Foster  vs,  Breen  (2  L.  D.,  232),  referred  to  by  the 
Register. 

If  parties  choose  to  employ  stenographers  to  take  down  and  write  out  tes- 
timony, they  may  do  so.  But  in  such  case  they  may  make  their  own  con- 
tracts, and  you  can  have  no  interest  in  such  contracts,  nor  make  any  charge 
in  connection  with  work  so  done.  If  you  cause  the  testimony  to  be  taken 
down  and  written  out,  you  must  do  the  whole  for  the  legal  charge  of  fifteen 
cents  for  each  one  hundred  words. 

Your  attention  is  called  to  instructions  of  July  23,  1884  (3  L.  D.,  105), 
ddressed  to  the  Huron  office. 


Acting  Commissioner  Stockslager  to  F.  D.  Hobbs,  Inspector,  Lincoln,  Nebraska,  Septem- 
ber 20,  1886. 

Your  instructions  to  Registers  and  Receivers  to  furnish  desks  and  allow 
attorneys  to  write  proofs  in  the  local  office  when  entry  men  so  desire,  are  not 
approved. 

Registers  and  Receivers  have  no  right  to  charge  and  collect  fees  for  writ- 
ing not  done  by  them  or  persons  actually  in  their  employ ;  consequently 
writings  done  by  attorneys  do  not  fall  within  the  provisions  of  the  statutes 
authorizing  fees  to  be  collected  therefor.  See  subdivisions  10  and  11,  Sec- 
tion 2238,  R.  S. 

If  entrymen  request  the  local  officers  to  have  the  proofs  written,  that  is, 
the  testimony  offered,  they  are  in -duty  bound  to  comply,  but  Registers  and 
Receivers  are  not  compelled  to  make  out  applications  to  enter  lands,  and 
should  they  do  so,  no  fees  are  to  be  charged. 

In  cases  where  officers  claim  to  be  able  to  get  testimony  reduced  to  writ- 
ing at  less  than  fifteen  cents  per  hundred  words,  no  authority  exists  for  em- 
ploying persons  to  do  this  work,  and  it  will  be  of  no  benefit  to  them  to  have 
it  done,  for  the  law  provides  what  the  fees  shall  be,  and  as  the  act  of  August 
4,  1886,  requires  that  these  fees  shall  be  accounted  for  to  the  Government, 
the  regular  force  must  be  employed  in  doing  the  work,  and  the  legal  fees 
collected. 

The  fees  for  making  plats  are  a  part  of  the  revenues  of  the  Government, 
and  the  rates  provided  by  the  circular  of  July  20,  1883,  ^^^  still  in  effect, 
and  must  be  adhered  to  until  changed  by  authority  of  this  Office. 

In  the  matter  of  fees  in  contest  cases,  the  Act  of  August  4,  1886,  author- 
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izes  the  payment  from  that  source  of  the  necessary  costs  of  clerical  services 
from  the  amount  received. 

These  payments  are  not  limited  to  the  actual  services  rendered  in  reduc- 
ing testimony  to  writing,  but  for  all  other  services  connected  therewith. 


HITCHCOCK  BROTHERS. 

Fees — The  local  officers  cannot  demand  a  fee  for  answering  a  verbal  or  written  inquiry  as  to 
the  status  of  a  certain  tract. 

Commusion^r  McFarland  to  Register  and  Receiver  MITCHELL,  Dakota,  April  25,  1884. 

Enclosed  I  hand  you  copy  of  letter  dated  November  23,  1883,  addressed 
to  this  office  by  Hitchcock  Bros,  of  Mitchell,  D.  T.  It  is  alleged  that  a 
member  of  said  firm,  with  telegram  in  hand,  applied  at  your  office  verbally, 
as  to  the  status  of  a  certain  tract  of  land.  The  desired  information  was  re- 
fused, as  appears  from  indorsement  on  telegram,  ''because  applicant  refused 
to  pay  25  cents." 

You  are  informed  that  you  have  no  authority  to  demand  or  receive  pay 
for  such  information.  It  is  your  duty  under  the  law  to  answer  all  verbal  or 
written  inquiries  touching  the  status  of  any  tract  of  land. 


J.  B.  JONES. 

Fees— Consolidated  Land  Office. — The  fee  charged  in  this  case  appears  reasonable. 
Commissioner  McFarland  to  J.  B.  JONES,  Algona,  Io%va,  November  10,  1882. 

1  am  in  receipt  of  your  letter  of  the  ist  inst.  inclosing  a  letter  addressed 
by  you  to  the  Register  of  the  U.  S.  Land  Office  at  Des  Moines,  Iowa,  ask- 
ing to  be  informed  **  whether  patents  for  certain  described  lands  are  in  the 
local  office,  or  if  not,  to  whom  they  were  delivered,"  which  letter  was  re- 
turned to  you  by  the  Register  with  the  remark  that  "it  is  always  safe  when 
making  such  inquiries  as  the  above  to  insure  speedy  reply  to  enclose  ^i." 

You  are  informed  in  reply  that  the  local  office  at  Des  Moines  is  a  "con- 
solidated land  office/'  having  the  custody  of  the  records  of  all  the  former 
offices  in  the  State  of  Iowa. 

Section  2239  of  the  Revised  Statutes  of  the  United  States,  provides  that 
the  Register  for  any  consolidated  land  district,  shall  be  entitled  to  charge 
and  receive  such  fees,  as  are  therein  prescribed  for  "  making  transcripts  for 
individuals,  or  furnishing  any  other  record  information  respecting  public 
lands,  or  land  titles  in  his  consolidated  land  district." 

The  information  sought  by  you  in  the  letter  referred  to,  is  undoubtedly 
record  information.  The  fees  which  may  lawfully  be  charged  for  furnishing 
sQch  information,  is  a  part  of  the  compensation  of  the  local  officers,  and  in  a 
district  like  Des  Moines,  is  a  material  part  of  such  compensation. 

The  salaries  of  local  land  officers  as  fixed  by  law  is  f  500  a  year  each,  and 
the  authorized  fees  up  to  a  certain  maximum. 

All  fees  received  by  them  are  required  to  be  accounted  for  to  the  United 
States,  and  from  such  fees,  the  remainder  of  the  compensation  of  the  of- 
&cers  over  the  amount  of  ^500  is  paid. 

It  is  not  suggested  that  the  charge  made  by  the  Register  in  the  instance 
mentioned,  is  greater  than  would  be  authorized  under  the  tariff  of  fees  in 
the  local  courts  of  the  district.  And  as  the  answer  to  such  an  inquiry  as  the 
one  in  point,  involves  an  examination  of  the  records  and  a  search  of  the 
files,  in  every  case  the  amount  charged  would  not  of  itself  appear  to  be  un- 
reasonable. 
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GEORGE  B.  EVERETT. 

Accounts — Fees  for  Notice  of  Cancellation. — Fees  for  giving  notice  of  cancellation,  de* 
posited  prior  to  the  Act  of  Angast  4,  1886,  but  not  earned  until  after  the  passage  of  said 
Act,  must  be  accounted  for  in  accordance  with  the  circular  regulations  of  March  15, 1887. 

Secretary  ViLAS  to  Commissioner  Stockslacjer,  March  I,  1 889. 

Mr.  George  B.  Everett,  Register  of  the  land  office  at  Mitchell,  Dakota, 
appeals  from  the  following  instruction,  given  by  you  to  the  Receiver  of  said 
office,  November  18,  1887,  and  to  which  his  attention  was  called  by  letter 
"M"  of  December  21,  following,  to  wit: 

In  cases  where  fees  for  notices  of  candellation  were  deposited  with  the  Register  prior  to 
August  4,  1886,  and  the  notices  were  issued  since  that  date,  the  Register  must  pay  the 
fees  over  to  you,  to  be  accounted  for  to  the  United  States,  as  prescribed  by  circular,  dated 
March  15,  1887. 

Said  circular — which  relates  exclusively  to  fees  and  has  been  duly  ap- 
proved by  the  Department  (5  L.  D.,  577) — calls  attention  of  Registers  and 
Receivers  to  the  following  extract  from  the  Act  making  appropriations  for 
sundry  civil  expenses  of  the  Government  for  the  fiscal  year  ending  January 
30,  1887,  and  approved  August  4,  1886,  to  wit: 

All  fees  collected  by  Registers  and  Receivers,  from  any  source  whatever,  which  would 
increase  their  salaries  beyond  three  thousand  dollars  each  year,  shall  be  covered  into  the 
Treasury,  except  only  as  may  be  necessary  to  pay  actual  cost  of  clerical  service  employed 
exclusively  in  contest  cases,  and  they  shall  report  quarterly,  under  oath,  all  expenditures  for 
such  clerical  services,  with  vouchers  therefor. 

In  relation  to  the  disposition  to  be  made  of  the  particular  fee  now  under 
consideration,  the  circular  says: 

The  fee  of  one  dollar,  authorized  to  be  retained  by  the  Register,  for  giving  notice  of  the 
cancellation  of  an  entry,  as  provided  by  the  Act  of  May  14,  1880,  will  be  paid  to  the  Re- 
ceiver, who  will  deposit  it  with  the  other  fees,  when  the  entry  is  canceled  and  the  notice 
given.  Should  the  cancellation  not  take  place,  and  no  notice  be  given,  the  fee  is  to  be 
returned  to  the  depositor. 

Register  Everett  contends  that  the  Act  of  August  4,  1886,  does  not  apply 
to  fees  collected  or  received  prior  to  its  passage. 

It  does  not  apply  to  fees  earned  by  the  Register  by  actually  giving  the 
required  notice  prior  to  the  passage  of  said  Act,  but,  as  construed  by  said 
circular  of  instructions,  it  does,  in  my  opinion,  clearly  apply  to  all  cases 
where  the  fee  was  deposited  in  advance,  and  the  notice  was  not  actually 
given  and  the  fee  earned  until  after  the  passage  of  the  Act. 

Your  Instructions  in  this  case,  appearing  to  accord  with  the  general  in- 
structions given  to  Registers  and  Receivers  in  said  circular,  are  approved  by 
the  Department. 


NOTICE  OF  CANCELLATION. 

Commissioner  Sparks  to  /Register  L.  W,  Langhorne,  Helena,  Montana,  May  3,  1886. 

Registers  are  entitled  to  charge  for  giving  notice  of  the  cancellation  of  a 
desert  land  entry.     See  Act  of  May  14,  1880,  Section  2  (21  Stats.,  p.  141). 


FEES  FOR  LOCAL  OFFICERS'  SERVICES. 

Acting  Commissioner  Harrison  to  Register  and  Receiver,  Aberdeen^  Dakota,  October  24, 
1884. 

In  the  report  of  Inspector  Hobbs  on  the  Aberdeen  office  (dated  Sept.  24 
last)  I  find  the  following  with  reference  to  contests:  **  At  this  office,  it  is 
the  rule  to  require  a  deposit  of  f  5  in  all  contest  cases,  at  date  of  initiation. 
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In  trial  cases,  this  is  of  course  exhausted,  but  in  ex  parte  cases  *  *  *  the 
amount  of  testimony  actually  reduced  to  writing,  would  seldom  amount  to 
one  dollar ;  the  total  amount  is  retained  however,  and  one  dollar  of  it  is  for 
notice  of  cancellation,  while  the  remainder  is  for  examination  of  the  testi- 
mony. 

"In  default  contest  cases,  when  demand  is  made,  three  of  the  five  dollars 
are  returned,  and  the  balance  retained  for  '  services  rendered.'  Rule  54  of 
the  Rules  of  Practice  provides  :  *  Applicants  for  contest  must  deposit  with 
the  Register  and  Receiver  a  sufficient  sum  of  money  to  defray  the  cost  of 
the  proceedings.'  " 

You  are  not  to  so  construe  this  rule,  as  to  prevent  the  initiation  of  a  con- 
test, if  the  party  makes  the  required  deposit  on  day  of  trial. 

Directing  attention  to  the  costs  in  ex  parte  contest  cases,  Rule  59  of 
Practice  provides  as  follows : 

"Only  the  actual  costs  of  notice,  and  the  legal  fees  for  reducing  testimony 
to  writing  *  *  *  can  be  charged  to  the  parties."  (Revised  Statutes,  Sec. 
2238). 

This  means  the  work  done  by  you  in  preparing  the  complaint  notices  for 
publication,  of  right  of  appeal,  and  reducing  the  testimony  to  writing.  It 
does  not  authorize  you — nor  does  the  law — to  charge  a  fee  for  examination 
of  the  testimony,  nor  for  the  writing  done  in  preparing  your  decision. 
Such  services  are  a  part  of  your  official  duties,  for  the  performance  of  which 
you  are  compensated  by  law.  If  you  prepare  neither  the  complaint  nor 
notice,  or  do  not  reduce  to  writing  the  testimony  taken,  you  are  entitled  to 
no  fee.  (11  L.  O.,  210.)  You  are  only  entitled  to  pay  for  what  you  do. 
It  is  not  understood,  therefore,  why  you  should  retain  two  dollars  for  "  ser- 
vices rendered  "  in  a  defaulted  case  (and  the  ^5  it  seems  if  no  demand  is 
made  for  the  remaining  ^3),  when,  as  the  Inspector  states,  "  the  amount  of 
testimony  actually  reduced  to  writing — in  an  ex  parte  case — seldom  amounts 
\o  one  dollar y  The  Register  is  only  entitled  to  one  dollar  for  notice  of 
cancellation,  when  such  notice  is  actually  given.  If  there  is  no  cancellation, 
then  there  can  be  no  notice.  If  the  ex  parte  case  is  dismissed  for  cause,  or 
goes  by  default  for  want  of  appearance  by  contestant,  the  dollar  for  notice 
of  cancellation  must  be  returned,  and  you  are  only  entitled  to  retain  so 
much  of  the  five  dollars  as  will  cover  the  cost  of  your  labor,  at  the  rate  of 
fifteen  cents  per  hundred  words. 

In  case  of  appearance  by  contestant,  and  testimony  taken  in  his  behalf 
(defendant  being  in  default),  you  will  return  any  excess  remaining  above  the 
charges  allowed  under  Rule  59  as  explained  herein — the  Register  retaining 
his  dollar  for  notice  of  cancellation. 

The  regular  force  of  clerks  in  your  office  is  not  to  perform  any  part  of  the 
clerical  work  mentioned  in  Rule  59.  You  may  employ  a  clerk  to  perform 
such  duties,  and  others  of  like  nature,  where  you  are  authorized  by  law  to 
receive  and  retain  the  fees  arising  therefrom,  but  he  must  look  to  you  for  his 
compensation. 


FEES  IN  CONTEST  CASES. 

Ommissioner  SpARKS  to  /Register  and  Receiver ,  Lamed y  Kansas t  September  25,  1886. 

Out  of  the  fees  received  in  contest  cases  you  are  authorized  to  pay  for  all 
clerical  services  connected  therewith,  including  not  only  the  actual  cost  of 
reducing  testimony  to  writing,  but  the  writing  of  notices,  keeping  the  con- 
test docket,  and  all  other  services  pertaining  exclusively  to  contest  cases. 

The  regular  force  is  to  be  employed  in  making  plats,  etc.,  under  the  Act 
of  March  3,  1883. 
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JOSEPH  Mcpherson. 

Fee — Affidavit  of  Contest. — The  fee  of  one  dollar  need  not  accompany  an  affidavit  of  con- 
test filed  subject  to  a  prior  contest.  * 

Commissioner  SPARKS  to  Register  and  Receiver,  McCook,  Nebraska ,  January  26,  1 887. 

Where  a  contest  affidavit  is  filed  subject  to  the  determination  of  a  pend- 
ing case,  the  complainant  has  no  rights  until  such  case  is  disposed  of,  and 
not  then  unless  the  action  is  favorable  to  the  entryman. 

Therefore,  being  unable  to  recall  a  precedent,  and  in  view  of  the  fact  that 
appellant  admits  his  willingness  to  supply  the  fee  at  the  proper  time,  I  must 
reverse  your  action,  and  direct  that  the  "affidavit  of  contest"  be  accepted 
and  held  subject  to  the  final  disposition  of  the  pending  case. 

The  fee  permitted  by  the  2d  Section  of  the  act  referred  to  {sufira)  is  for 
the  purpose  of  securing  to  contestants  a  notice  of  the  cancellation  of  the 
entries  they  attack  (no  fee,  no  notice),  consequently  I  can  see  no  reason  for 
demanding  its  payment  at  time  of  filing  an  "affidavit  of  contest.^ 


f  > 


RAILROAD  SELECTIONS. 

Rule  for  computing  the  fees  allowed  in  such  cases. 
Commissioner  McFarland  to  Receiver,  Duluth,  Minn.,  July  12,  1 883. 

Referring  to  my  letter  of  May  8,  1883,  in  relation  to  the  fees  on  railroad 
selections,  you  are  advised  as  follows :  Hereafter,  in  computing  the  amount 
of  fees  on  a  list  of  railroad  selections,  you  will  divide  the  total  acreage  by 
160,  the  quotient  will  be  the  number  of  160  acre  selections,  which,  multi- 
plied by  ^2,  will  give  the  amount  of  fees.  Should  the  quotient  consist  of  a 
whole  number  and  a  fraction  you  will  for  the  latter  collect  %i\{  the  frac- 
tion is  80  acres  or  more,  and  nothing  if  less  than  80  acres. 


J.  W.  SHANKLIN. 

When  final — The  final  location  (on  which  the  fee  of  %2.  for  each  160  acres  or  fractional 
part  thereof  is  chargeable)  is  made  when  the  list  of  selections  has  been  examined  by  the 
Register  and  Receiver  for  approval. 

Commissioner  McFarland  to  James  W,  Shanklin,  State  Sw-vey or- General,  Sacramento, 
Cat,,  July  24,  1882. 

I  have  to  acknowledge  the  receipt  of  your  letter  of  the  13th  instant,  re- 
questing a  definition  of  the  words  "final  location  of  State  selections,"  on 
which  location  a  fee  of  %2  is  chargeable  for  each  160  acres  or  fractional 
part  thereof.  In  reply  you  are  informed  that  final  location  is  made  when 
the  list  of  selections  has  been  examined  by  the  Register  and  Receiver  for 
approval,  and  in  no  case  are  Registers  and  Receivers  to  approve  and  post 
such  lists  until  fees  are  paid. 


HENRY  BOOTH. 


Moneys  collected  from  any  of  the  sources  mentioned  in  the  Act  of  March 
3»  1883,  are  private  funds,  and  for  any  failure  of  either  officer  to  pay  over 
to  the  other  his  proportion  thereof,  the  remedy  would  seem  to  be  by  suit  in 
the  local  courts  for  the  recovery  of  the  amount  so  retained. 

Commissioner  McFarland  to  Henry  Booth,  Lamed,  Kansas,  September 
II,  1883.     (10  C.  L.  O.,  225.) 


OFFICERS  AND  THEIR  DUTIES.  45 


E.  G.  SWANSTROM. 

/>«.— The  fees  prescribed  by  Section  2238  Revised  Statutes,  attach  to  the  office  and  not 
to  the  officer.  A  Register  or  Receiver  is  not  entitled  to  any  of  the  fees  received  in  the 
office  during  any  part  of  the  term  of  predecessor  or  successor.  The  term  year  used  in 
Section  2240,  means  a  '*  fiscal,"  and  not  a  " calendar"  year. 

Comptroller  DURHAM  to  Commissioner  Sparks^  January  20,  1 886.  , 

•* First:  Do  the  fees  prescribed  by  Section  2238  Revised  Statutes  attach 
to  the  office  or  officer?" 

The  maximum  compensation  allowed  to  each  Register  and  Receiver  by 
Section  2240,  is  1^3000  a  year,  and  for  any  one  quarter,  or  fractional  quarter, 
^pro  rata  allowance  of  such  maximum.  Section  2241  directs  that  whenever 
the  compensation  exceeds  the  maximum,  the  excess  shall  be  paid  into  the 
Treasury  as  other  public  moneys. 

This  indicates  plainly  that  the  "  fees"  do  not  attach  to  the  officer,  and  it 
is  believed  that  these  two  sections  are  too  clear  to  permit  of  any  other  con- 
struction than  that  the  fees  and  commissions  attach  to  the  office. 

"Second:  Is  a  Register  or  Receiver  entitled  to  any  of  the  fees  received  in 
the  office,  during  any  part  of  the  term  of  his  predecessor  or  successor?" 

Clearly  he  is  not.  There  would  be  no  reason  or  justice  in  allowing  a 
Register  or  Receiver,  as  the  case  may  be,  compensation  for  the  burdens 
and  services  performed  by  another,  nor  in  allowing  him  the  benefits  or 
emoluments  of  a  public  office  for  any  period  longer  than  which  he  is  the 
official  head  and  performs  the  functions  of  the  office.  Furthermore,  this 
could  not  be  done  without  a  direct  violation  of  Section  2243  Revised  Stat- 
utes, Act  24  February,  1855.  There  is,  however,  a  special  act  allowing 
this  to  be  done  in  the  case  of  the  accounts  coming  under  the  Internal  Rev- 
enue Bureau.     See  Section  3147  Revised  Statutes,  Act  30  June,  1864. 

"Third:  Does  the  term  *year'  referred  to  in  Section  2240  Revised 
Statutes,  mean  a  calendar,  official,  or  a  fiscal  year. ' ' 

It  is  held  by  this  office  to  mean  a  "fiscal  year."  Section  237  Revised 
Statutes,  Act  26  August,  1842,  states  that  in  all  matters  of  accounts,  re- 
ceipts, expenditures,  etc.,  the  fiscal  year  of  the  Treasury  shall  commence  on 
the  first  day  of  July  in  each  year,  etc.  Section  250  Revised  Statutes  refers 
to  the  fiscal  year  and  provides  when  all  accounts  for  the  expenditure  of 
public  moneys  shall  be  settled,  etc.  Reference  is  also  made  to  Section 
3146  Revised  Statutes.  There  is  a  clear  implication  that  wherever  the  term 
"year"  is  used,  alone  and  unqualified,  in  the  Revised  Statutes,  that  it  is 
understood,  and  intended  to  imply  a  "fiscal  year ;  "  and,  **  what  is  implied 
in  a  statute,  pleading,  contract,  or  will,  is  as  much  a  part  of  it  as  what  is 
expressed."  2  Paine's  Rep.,  251,  Koning  vs.  Bayard;  10  Wend.,  218, 
Rogers  vs.  Kneeland.  But  I  do  not  place  my  decision  upon  this  ground 
alone.  I  am  of  the  opinion  that  the  point  in  question  is  settled  most  forci- 
bly and  conclusively  by  light  of  the  custom  which  Congress  has  in  making 
appropriations  by  the  ** fiscal  year;"  hence,  the  phrase  "  fiscal  year"  is  but 
a  fair  and  reasonable  interpretation  of  the  term  "year"  in  Section  2240 
Revised  Statutes,  and  it  is  self-evident  that  this  was  the  intention  of  Con- 
gress. <<A  thing  within  the  intention  of  the  makers  of  the  statute  is  as  much 
within  the  statute  as  if  it  were  within  the  letter."  3  How.,  565,  United 
States  w.  Freeman. 
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FINAL  PROOF  NOTICES. 

Acting  Commissioner  Stone  to  Registers  and  Receivers ^  August  13,  1889.' 

The  following  instructions  relative  to  the  payment  of  costs  for  advertising 
final  proof  notices  are  issued  for  your  guidance : 

1.  Registers  of  local  land  offices  are  not  authorized  to  receive  and  retain 
mftney  deposited  to  pay  for  publishing  final  proof  notices,  but  all  funds  of 
this  character  are  to  be  paid  to  the  Receiver. 

2.  The  Receiver  will  notify  the  Register  that  the  necessary  deposit  has 
been  made,  and  the  Register  will  cause  notice  of  intention  to  make  final 
proof  to  be  published. 

3.  Settlers  are  not  to  be  deprived  of  the  right  to  make  their  own  contracts 
for  publishing  notices  of  intention  to  make  final  proof,  and  to  make  payment 
therefor  directly  to  the  publishers  of  the  paper,  after  the  notice  has  been 
prepared  by  the  Register  and  the  paper  designated  by  him,  on  presenting  to 
the  Register  a  statement  from  the  publisher  or  his  agent,  that  the  money 
for  the  payment  of  said  notice  has  been  paid  to,  or  deposited  with,  said 
publisher. 

4.  Rule  5  of  the  "General  Circular"  of  this  office  is  modified  to  con- 
form to  these  instructions. 

Approved  August  21,  1889,  George  Chandler,  Acting  Secretary  of  the 
Interior. 


€.— RECEIPTS,  DEPOSITS  AND  DISBURSEMENTS  OF 

MONEY, 

MONEYS  PAID  TO  LOCAL  OFFICERS. 

Instructions  to  Registers  and  Receivers  as  to  who  should  receive  and  account  for  same. 
Commissioner  McFarland  to  Register  and  Receiver ^  May  24,  1882. 

Registers  of  land  offices  have  no  right,  officially,  to  receive  any  moneys 
whatever,  except  such  as  are  paid  to  them  by  Receivers  as  salary,  fees,  and 
commissions,  and  the  fee  of  one  dollar  they  are  especially  entitled  to  receive 
for  giving  notice  of  the  cancellation  of  pre-emption,  homestead,  and  timber 
culture  entries,  under  the  Act  of  May  14,  1880. 

All  moneys  received  for  other  services  rendered  by  either  Registers  or 
Receivers  are  to  be  paid  to  the  Receiver,  and  deposited  and  accounted  for 
by  him  as  other  public  moneys. 

Should  any  money  be  forwarded  to  the  Register,  or  paid  to  him,  he  will 
at  once  pay  over  the  same  to  the  Receiver;  and  where  parties  address  the 
Register  as  to  the  value  of  any  lands,  or  the  cost  of  any  service  required, 
he  will  instruct  them  that  the  Receiver  is  the  proper  officer  to  receive  public 
funds. 


Checks,  postal  orders,  or  drafts  are  not  receivable  in  payment  for  public  lands  sold. 

Commissioner  McFarland  to  J.  H.  Patzki,  captain  and  assistant  surgeon^  U.  S.  A.,  Saint 
Augustine,  F/a.,  August  7,  1883. 

Section  2356,  Rev.  Stat.,  provides  that  cash  shall  be  paid  for  lands  sold, 
and  the  only  exceptions  to  this  are  the  provisions  of  law  authorizing  the 
receipt  of  various  kinds  of  scrip  in  lieu  of  cash.  Section  2356  also  provides 
that  purchasers  of  public  lands  at  private  entry  shall,  before  the  entry  is 
allowed,  produce  the  receipt  of  the  Treasurer  of  the  United  States  or  Re- 
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ceiver  of  public  moneys,  that  the  land  has  been  paid  for;  and  at  public 
sales  the  lands  must  be  paid  for  on  the  day  of  sale,  or  the  purchaser  can 
acquire  no  title  therefor  under  that  sale. 

Section  2366  authorized  the  receipt  of  gold  coins  of  foreign  countries  at 
the  valuation  fixed  by  the  director  of  the  mints  for  all'  payments  on  account 
of  public  lands.  Section  5182  Rev.  Stat,  authorized  the  receipt  of  National 
Bank  notes  in  payment  of  public  lands.  Receivers  of  public  moneys  are 
authorized  to  cash  the  drafts  issued  to  them  as  disbursing  agents  by  the 
Treasury  Department,  on  account  of  the  expenses  of  their  offices,  but  no 
others. 

Postal  orders  are  not  recognized  as  cash,  and  therefore  Receivers  are  not 
authorized  to  accept  them  for  lands  sold,  or  for  any  other  services  con- 
Dected  with  the  disposition  of  public  lands. 

The  same  rule  applies  to  checks;  therefore,  Receivers  of  public  moneys 
are  not  authorized  to  accept  checks  of  disbursing  officers,  that  is,  paymas- 
ters' checks,  in  payment  of  lands  sold. 


MATHIESON  AND  WARD. 

Payment — Responsibility  of  Local  Land  Officers. — A  payment  received  by  the  local  land 
officers  in  advance  of  the  time  when  they  are  ready  to  act  upon  an  application  and  allow 
ihe  entry,  is  not  in  pursuance  ot  any  duty  enjoined  by  law,  and  a  failure  to  account  for 
such  sum  in  the  event  that  the  application  is  refused  is  not  a  default  as  to  any  obligation 
due  the  Government,  and  his  sureties  would  not  be  liable  therefor.  An  official  bond  is 
an  undertaking  to  answer  for  the  official  defaults  or  misconduct  of  their  principal.  The 
sureties  do  not  bind  themselves  to  protect  the  public  against  other  acts  of  their  principal. 

Secretary  ViLAS  to  Commissioner  Stockslager^  May  22,  1 888. 

On  March  31,  1886,  Messrs.  Abbett  and  Fuller,  attorneys  for  Mathieson 
and  Ward,  filed  in  your  office  an  application  alleging  that  H.  Carpenter, 
the  late  Receiver  at  the  Eureka,  Nevada,  land  office,  accepted  a  certain 
amount  of  money  from  Mathieson  and  Ward  upon  their  application  to  pur- 
chase the  N.  W.  y^  of  the  N.  E.  ^  and  the  N.  E.  %  of  the  N.  W.  ^  of 
Section  33,  T.  8  N.,  R.  50  E.,  Mt.  Diablo  meridian;  that  said  Carpenter 
is  no  longer  in  office,  and  that  he  has  failed  to  pay  to  appellant  said  sum  of 
money.  They  pray  that  the  accounts  of  the  said  Carpenter,  as  Receiver,  be 
not  passed  upon  until  said  money  has  been  turned  over  by  him,  and  that  his 
bondsman  be  held  liable  for  the  amount. 

In  passing  upon  said  application  you  say : 

Moneys  are  not  payable  to  a  Receiver  of  public  moneys  until  an  entry  has 
been  allowed  by  the  Register  and  a  certificate  given.  Any  moneys  placed 
in  the  hands  of  a  Receiver,  or  sent  to  him,  to  be  afterwards  applied  to  an 
entry,  are  not  moneys  lawfully  paid  to  the  Receiver  for  which  the  United 
States  is  responsible,  but  are  simply  individual  deposits  in  the  nature  of  a 
personal  trust.  Such  moneys  are  not  received  officially,  because  not  author- 
ized to  be  received.  They  can  be  received  by  the  Receiver  only  in  his  per- 
sonal capacity  as  a  private  individual,  and  recourse  for  such  deposits  must  be 
had  against  him  personally  by  the  parties  aggrieved.  Before  any  charge  can 
be  sustained  against  Mr.  Carpenter,  some  record  information  must  be  pro- 
duced showing  that  the  moneys  alleged  to  have  been  paid  to  him  were  actu- 
ally paid,  and  that  the  entries  of  lands  claimed  were  actually  allowed. 

It  appears  from  the  alleged  receipt  given  by  H.  Carpenter,  Receiver,  a 
copy  of  which  is  herewith  attached,  that  the  money  was  received  upon  an 
application  which  was  "  referred  to  the  Commissioner  of  the  General  Land 
Office  for  his  decision  as  to  the  right  of  said  party  to  purchase  said  land.'* 

It  does  not  appear  from  the  papers  now  before  me  under  what  law  the  ap- 
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plication  was  made,  but  a  reference  to  the  decision  of  the  Department  in  the 
case  of  Mathieson  &  Ward  vs,  Williams  (3  L.  D.,  282,  5  L.  D.,  180,  and 
6  L.  D.,  93;  10  C.  L.  O.,  356;  II  C.  L.  O.,  143;  14  C.  L.  O.,  154) 
shows  that  it  was  an  application  to  purchase  under  the  Act  of  June  15, 1880, 
made  by  Joslyn  and  Mathieson  &  Ward,  as  transferees,  which  was  refused 
by  the  Commissioner  of  the  General  Land  Office,  and  said  decision  was  af- 
firmed by  the  Departnaent  upon  the  ground  that  the  Act  of  June  15,  1880, 
gave  the  right  of  purchase  only  to  persons  holding  a  conveyance  from  the 
entryman,  and  not  to  those  claiming  under  a  mere  contract  to  convey. 

The  local  officers  did  not  pretend  to  pass  upon  the  application,  and  it  was 
known  to  the  applicants  that  their  application  was  to  be  sent  to  the  Commis- 
sioner of  the  General  Land  Office  for  his  decision  thereon,  as  to  whether 
said  parties  were  entitled  to  purchase  as  set  forth  in  the  receipt. 

In  such  cases  the  applicant  is  not  required  to  pay  the  money  to  the  Re- 
ceiver, because  his  rights  under  his  application  would  be  as  fully  protected 
without  payment. 

By  such  voluntary  payment  he  constituted  Carpenter  his  agent  to  pay  the 
money  to  the  Government  in  the  event  that  his  application  was  accepted, 
and  upon  the  refusal  of  the  application  Carpenter  would  be  individually 
liable  for  repayment,  and  not  the  Government. 

If  the  Receiver  is  liable  for  the  amount  in  his  official  character,  then  it  is 
evidently  a  payment  to  the  Government ;  and  if  a  payment  to  the  Govern- 
ment, I  can  see  no  reason  why  repayment  of  the  amount  should  be  made  to 
depend  upon  recovery  against  the  sureties  in  a  suit  upon  their  bond. 

But  I  think  it  is  evident  that  this  was  not  a  payment  to  the  Government. 

The  Receiver  has  no  authority  to  receive  money  except  when  tendered  in 
payment  upon  an  application  made  to  the  Register  for  the  purchase  of  lands 
upon  which  the  local  officers  having  authority  to  act  are  ready  to  act. 

A  payment  received  by  the  local  officers  in  advance  of  the  time  when  they 
are  ready  to  act  upon  an  application  and  allow  the  entry,  is  not  in  pursuance 
of  any  duty  enjoined  by  law,  and  a  failure  to  account  for  such  sum  in  the 
event  that  the  application  is  refused  is  not  a  default  as  to  any  obligation  due 
the  Government,  and  his  sureties  would  not  be  liable  therefor. 

An  official  bond  is  an  undertaking  to  answer  for  the  official  defaults  or 
misconduct  of  their  principal.  The  sureties  do  not  bind  themselves  to  pro- 
tect the  public  against  other  acts  of  their  principal.  State  vs.  Conover,  28 
N.  J.,  230,  and  authorities  cited  in  note  to  Richardson  vs.  Cole  (7  B.  Mon., 
250),  46  A.  M.,  Dec,  509. 

In  the  case  of  Potter  vs.  United  States  (107  U.  S.,  126),  the  court  held 
that  a  Receiver  of  public  mone)rs  is  liable  for  money  received  in  his  absence 
by  his  authorized  agent,  and  that  the  sureties  on  his  bond  cannot  defeat  re- 
covery by  setting  up  irregularities  in  the  proceedings  by  which  the  entries  of 
the  lands  were  allowed.  But  in  that  case  the  Receiver  had  charged  himself 
with  the  money  in  his  accounts  with  the  Government,  and  it  was  received 
for  entries  which  the  court  presumed,  in  the  absence  of  proof  to  the  con- 
trary, had  been  properly  allowed.  For  this  reason  the  court  held  that  the 
money  was  justly  due  to  the  Government,  and  that  it  was  received  by  the 
Receiver  in  his  official  capacity. 

In  the  case  now  under  consideration  the  money  was  not  deposited  with 
the  Receiver  in  payment  of  land  that  the  Government  by  any  of  its  officials 
had  acted  upon,  and  I  cannot  see  how  the  Government  can  be  in  any  man- 
ner liable  for  its  repayment;  nor  do  I  think  the  Government  can  recover  the 
amount  in  a  suit  against  the  sureties,  as  it  does  not  arise  upon  a  default  to 
the  Government. 

Your  decision  is  therefore  affirmed. 
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CIRCULAR. 

Commissioner  McFarland  io  Receivers  of  Public  Moneys ,  December  i,  1884. 

This  office  is  in  posession  of  information  that  a  number  of  Receivers  of 
public  nioneys  have  been  in  the  habit  of  temporarily  depositing  the  re- 
ceipts of  their  offices  in  banks  not  designated  United  States  depositories. 
This  practice  is  a  flagrant  violation  of  law  and  the  instructions  of  the  Treas- 
ury Department,  and  must  be  discontinued.  Your  instructions  as  to  the 
depositing  of  the  public  funds  coming  into  your  possession,  as  communi- 
cated to  you  by  the  Hon.  Secretary  of  the  Treasury,  must  be  complied  with 
as  literally  as  possible.^ 

Your  attention  is  called  to  Sections  5490  and  5497  of  the  Revised  Stat- 
utes, prohibiting  the  depositing  of  public  moneys  in  banks  not  authorized 
depositories,  and  providing  penalties  for  any  violation  thereof. 

Approved,  December  i,  1884. 

H.  M.  TELLER,  Secretary, 


CIRCULAR    INSTRUCTIONS    FOR    THE    GOVERNMENT    OF 

DISBURSING  AGENTS. 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  D.  C.^June  15,  1882. 

Receivers  of  public  moneys  and  other  oflicers  connected  with  the  General 
Land  Office,  acting  as  disbursing  agents,  will  be  governed  by  the  following 
laws  and  instructions. 

The  care  of  the  public  funds  being  intrusted  to  the  Treasury  Department, 
the  following  circulars  are  quoted  for  your  information  and  guidance  : 

APPROPRIATION  CIRCULAR. 

Treasury  Department, 
Washington,  D.  C.June  i,  1872. 

The  attention  of  disbursing  officers,  and  others  having  public  moneys  or 
accounts  under  their  control,  is  particularly  directed  to  the  following  pro- 
visions of  "An  act  making  appropriations  for  the  legislative,  executive,  and 
judicial  expenses  of  the  Government  for  the  year  ending  the  thirtieth  of 
June,  eighteen  hundred  and  seventy-one,*'  approved  July  12,  1870,  and  the 
regulations  for  carrying  the  same  into  effisct : 

"  Sec.  5.  And  be  it  further  enacted^  That  all  balances  of  appropriations 
contained  in  the  annual  appropriation  bills  and  made  specifically  for  the 
service  of  any  fiscal  year,  and  remaining  unexpended  at  the  expiration  of 
such  fiscal  year,  shall  only  be  applied  to  the  payment  of  expenses  properly 
incurred  during  that  year,  or  to  the  fulfillment  of  contracts  properly  made 
within  that  year ;  and  such  balances  not  needed  for  the  said  purposes  shall 
be  carried  to  the  surplus  fund  :  Provided^  That  this  section  shall  not  apply 
to  appropriations  known  as  permanent  or  indefinite  appropriations. 

«  *  *  * 

"  Sec.  7.  And  be  it  further  enacted,  That  it  shall  not  be  lawful  for  any 
Department  of  the  Government  to  expend  in  any  one  fiscal  year  any  sum 
in  excess  of  appropriations  made  by  Congress  for  that  fiscal  year,  or  to  in- 
volve the  Government  in  any  contract  for  the  future  payment  of  money  in 
excess  of  such  appropriations."     (j6  Statutes,  251.) 

*9  C.  L.  O.,  Z93« 
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To  comply  properly  with  these  provisions  of  law,  it  is  necessary  that 
mone3rs  and  accounts  pertaining  to  one  fiscal  year  shall  not  be  blended  with 
those  1)elonging  to  another. 

Accounts  for  the  quarter  ending  June  30,  must  embrace  all  compensation 
earned  and  all  expenses  incurred  up  to  and  including  that  date,  so  that  no 
charges  for  services  performed,  or  articles  purchased  prior  to  the  first  of 
July,  shall  appear  in  subsequent  accounts. 

Where  an  officer  is  unable  to  close  his  account  for  the  30th  of  June 
promptly,  and  at  the  same  time  meet  all  outstanding  expenses  properly 
chargeable  to  the  appropriations  for  the  preceding  year,  he  will  make  regu- 
lar supplemental  accounts  under  the  old  appropriation,  and  will  not  carry 
the  unexpended  balance  into  his  account  with  the  new. 

Where  a  contract  has  been  legally  made,  requiring  payment  out  of  any 
appropriation  of  the  preceding  year,  oflficers  are  authorized  to  retain  to  their 
credit  a  sufficient  amount  of  the  old  appropriation  to  meet  the  expenditure 
when  it  shall  become  due  under  the  contract.  In  all  such  cases  a  supple- 
mental account  must  be  made  as  provided  in  the  previous  paragraph. 

As  soon  after  the  ist  of  July  as  possible,  and  after  having  paid  all  liabili- 
ties incurred  on  behalf  of  the  Government  during  the  previo;is  year,  or  hav- 
ing made  suitable  provisions  for  their  payment  by  retaining  a  sufficient 
amount  on  hand  or  on  deposit  to  their  credit,  officers  should  deposit  to  the 
credit  of  the  Treasurer  of  the  United  States  the  balance  remaining  in  their 
hands  or  to  their  credit,  either  with  the  Treasurer  of  the  United  States  him- 
self, some  one  of  the  Assistant  Treasurers,  or  designated  or  national  bank 
depositaries,  who  will  issue  certificates  of  deposit  in  duplicate  therefor,  the 
original  of  which  should  be  forwarded  to  the  Secretary  of  the  Treasury. 
This  certificate  should  always  specifically  state  the  appropriation  to  be  credited 
and  the  fiscal  year  for  which  the  appropriation  was  made. 

In  making  this  deposit  care  should  be  taken  to  provide,  in  the  manner 
hereinbefore  directed,  for  any  outstanding  checks  which  may  be  unpaid  at 
the  time. 

Supplemental  accounts  for  expenditures  under  expired  appropriations  inust 
be  rendered  either  monthly  or  quarterly,  as  the  rules  of  the  office  may  re- 
quire. 

Officers  stationed  at  places  remote  from  means  of  rapid  communication, 
and  holding  public  moneys  in  their  personal  possession  (which  can  only 
legally  be  done  by  permission  of  the  Secretary  of  the  Treasury),  are  directed 
to  report  to  the  proper  controlling  officer  the  amount  of  this  money  belong- 
ing to  the  prior  fiscal  year,  and  the  Comptroller  will  direct  what  disposition 
shall  be  made  of  it,  and  notify  the  officer  accordingly. 

R.  W.  Tayler,  First  Comptroller. 

J.  M.  Brodhead,  Second  Comptroller, 

W.  T.  Haines,  Commissioner  of  Customs. 

Approved.  GEO.  S.  BOUTWELL,  Secretary. 


f— ACCOUNTS  AND  RETURNS, 
ACCOUNTS— CIRCULAR  RELATING  TO  VOUCHERS. 

Acting  Commissioner  Stone  to  Receivers  of  public  moneys  and  Surveyors-  General  acting  as 
disbursing  agents^  August  7,  1889. 

The  following  instructions  relative  to  the  preparation  of  vouchers  trans- 
mitted to  this  office  in  support  of  disbursements  made  by  you  are  issued  for 
your  guidance. 
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Hereafter  all  vouchers  forwarded  to  this  office  must  be  receipted,  in  ac- 
cordance with  the  requirements  herein,  or  they  will  be  returned  for  correc- 
tion, and  your  accounts  suspended  until  legal  vouchers  are  received. 

1.  The  name  of  the  payee  as  signed  must  correspond  in  spelling  with  that 
in  the  account. 

2.  Signatures  by  ma,rk  (x)  must  be  witnessed  by  two  persons  who  can 
write,  giving  their  places  of  residence. 

3.  Receipts  by  executors,  administrators,  guardians,  or  other  fiduciaries, 
must  be  accompanied  by  certified  copies,  under  seal,  of  letters  testamentary, 
letters  of  administration,  of  guardianship,  or  other  evidence  of  fiduciary 
character,  as  the  case  may  be. 

4.  Payees  must  sign  by  their  own  hands ;  officials,  officially  with  full  title; 
(inns,  the  usual  firm  signature  by  a  member  of  the  firm,  not  by  a  clerk  or 
other  person  for  the  firm,  and  every  signature  must  be  written,  not  printed 
or  stamped. 

5.  Evidence  of  authority  to  receipt  for  incorporated  or  unincorporated 
companies  must  accompany  vouchers  in  the  name  of  such  companies  or  as- 
sociations. Such  evidence  should  be  in  the  form  of  an  extract  from  the  by- 
laws or  records  of  the  company  or  association,  having  the  authority  of  the 
officer  to  receive  and  receipt  for  moneys  for  the  company,  and  giving  his 
name  and  date  of  his  election  or  appointment,  which  extract  must  be  verified 
by  a  certificate  under  seal  signed  by  the  President  and  Secretary,  or  by  one 
of  these  oflScers,  and  not  less  than  two  of  the  directors,  which  certificate 
must  state  that  such  authority  remains  unrevoked  and  unchanged.  If  the 
company  has  no  seal,  the  extract  should  be  certified  as  correct  by  a  compe- 
tent officer  under  his  seal. 

6.  In  cases  where  an  individual  or  a  co- partnership  is  doing  business 
under  a  company  title,  the  affidavit  of  the  owner  or  of  the  members  of  the 
copartnership  will  be  required,  showing  the  fact  of  ownership  and  naming 
the  person  who  is  authorized  to  receive  money  and  receipt  for  the  owners. 

96^  The  evidence  of  authority  to  receipt  required  in  paragraph  5  may 
be  dispensed  with  in  the  case  of  vouchers  not  exceeding  in  amount  the  sum 
of  twenty-five  dollars  (^25),  in  the  name  of  a  corporation  or  company  which 
necessarily  employs  a  number  of  local  agents  in  the  transaction  of  its  busi- 
ness, such  as  railroad,  telegraph,  steamboat,  express,  transfer,  turnpike, 
hotel,  newspaper,  gas,  and  ice  companies,  when  it  is  impracticable  to  obtain 
the  signature  of  the  Secretary,  Treasurer,  or  other  principal  officer  of  such 
corporation  or  company. 

Approved.  JOHN  W.  NOBLE,  Secretary, 


g,-- CLERK  HIRE, 
CLERK  HIRE  AND  OFFICE  RENT. 

Acting  Commissioner  Stockslager  to  Register  and  Receiver^  Denver^  Colorado,  Sett,  lo, 
1886. 

With  the  present  limited  and  reduced  appropriation,  it  is  impossible  for 
this  office  to  afford  you  any  relief  in  the  matter  of  additional  clerk  hire,  or 
office  rent. 

Under  the  act  of  August  4,  i886,  as  promulgated  by  Circular  "M**  of 
August  18,  i886  (13  L.  O.,  144),  the  only  deduction  allowed  from  the 
^mount  received  as  fees  under  any  law,  is  the  actual  cost  of  clerical  services 
in  contest  cases. 

You  are  authorized  to  employ  a  clerk  or  clerks,  at  a  compensation  of  |4 
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per  day,  to  perform  all  services  connected  with  contests  between  individuals, 
and  the  Receiver  will  pay  the  expense  thereof,  out  of  the  fees  received  from 
that  source.     Nothing  is  to  be  paid  for  office  rent  from  these  fees. 

When  hearings  are  ordered  on  behalf  of  the  U.  S.,  and  it  is  impossible 
for  the  regular  force  in  your  office  to  render  the  necessary  services  connected 
therewith,  you  are  authorized  to  employ  a  clerk  to  perform  the  necessary 
work,  and  upon  the  receipt  of  an  estimate  therefor  an  advance  will  be  made 
from  the  appropriation  for  ''Expenses  of  hearings  in  land  entries,"  to  pay 
the  same. 

A  further  advance  will  be  made  from  the  same  appropriation  to  pay  the 
rent  of  a  room  for  such  hearings,  for  the  time  the  same  is  actually  occupied 
for  that  purpose. 


GEORGE  C.  BENNETT. 

Cterk — Pay  for  Actual  Services. — A  clerk  in  the  local  officCi  acting  under  authority  of  an 
appointment  made  by  one  of  the  local  officers,  is  equitably  entitled  to  payment  for  ser- 
vices actually  rendered,  pending  the  action  of  the  Commissioner  on  such  appointment 

Secretary  ViLAS  to  Commissioner  Stockslager,  June  23,  1 888. 

On  June  15,  1885,  three  clerks,  George  C.  Bennett,  Louis  Schiemann, 
and  W.  N.  Jackson,  were  employed  at  the  land  office  at  Bismarck,  Dakota, 
and  each  received  an  annual  salary  of  {1200. 

By  letter  of  June  15,  1885,  the  Register  and  Receiver  were  notified  that 
for  the  ensuing  fiscal  year  they  would  be  allowed  to  employ  two  clerks  at  the 
rate  of  2i>ooo  each  per  annum. 

July  I,  1885,  the  Receiver  wrote  to  your  office  that  he  had  proposed  to 
the  Register  that  each  should  select  one  of  the  clerks.  The  Register  de- 
clined the  proposition,  claiming  the  right  to  name  them  both.  Thereupon 
the  Receiver  administered  the  oath  to  George  C.  Bennett,  and  put  his  name 
upon  the  pay-roll ;  and  the  Register  administered  the  oath  to  Louis  Schie- 
mann and  W.  N.  Jackson,  and  the  name  of  the  first  named  was  placed  on 
the  pay-roll. 

July  9,  you  wrote  to  the  local  office  that  until  the  Register  and  Receiver 
could  agree,  no  clerk  in  the  office  would  be  recognized,  and  that  in  case  they 
failed  to  agree  you  would  make  the  appointment. 

The  local  officers  did  not  agree,  and,  on  September  25,  your  office  di- 
rected that  William  N.  Jackson  be  employed  as  one  of  the  two  clerks.  On 
October  10,  you  directed  the  employment  of  Louis  Schiemann  as  the  other 
clerk.  It  appears  that  from  July  i,  although  the  three  clerks  who  had  served 
during  the  preceding  fiscal  year  had  been  sworn  in  at  the  beginning  of  the 
new  fiscal  year  and  continued  in  the  discharge  of  their  duties,  there  was  no 
clerk  in  the  office  recognized  by  you  until  September  25.  On  this  latter 
date  Jackson  was  employed,  and,  from  October  10,  Schiemann.  Until  this 
last  named  date  Bennett  had  performed  the  duties  of  a  clerk,  having  been 
sworn  in  by  the  Receiver,  who  placed  his  name  upon  the  pay-roll,  and  he 
had  as  good  a  standing,  until  a  decision  was  made  by  your  office,  as  either 
of  the  other  two. 

November  8,  1885,  you  rejected  the  application  of  Bennett  for  payment 
for  the  services  he  had  rendered  from  July  i  to  October  10,  on  the  ground 
that  his  employment  had  not  been  authorized  by  your  office. 

From  this  decision  the  appeal  is  taken. 

The  records  of  your  office  show  that  Jackson  and  Schiemann  have  been 
paid  for  the  services  performed  by  them  from  July  i  to  September  25,  and 
October  10,  respectively.  (Report  No.  38683,  Division  of  Accounts.) 
During  this  period  their  employment  was  not  authorized  by  your  office; 
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their  claim  was  an  equitable  one  alone.  I  think  the  equities  in  Bennett's 
favor  equally  strong. 

For  the  year  ending  June  30,  1886,  the  following  appropriation  was 
made:  "  For  incidental  expenses  of  the  several  land  offices,  ^165,000.*'  (23 
Stat.,  498.) 

This  amount  is  distributed  by  your  office  under  the  direction  of  the  Sec- 
retary of  the  Interior  as  the  needs  of  the  service  require.  The  appropriation 
ledger  of  your  office  shows  that  a  portion  of  this  sum — more  than  enough 
to  meet  this  claim — remains  unexpended,  subject,  under  the  law,  to  the  con- 
trol of  the  Secretary. 

Bennett  having  faithfully  performed  the  duties  assigned  to  him,  is  justly 
entitled  to  payment  for  his  services.  I  therefore  reverse  your  decision  and 
direct  the  allowance  out  of  the  unexpended  balance  of  the  appropriation  for 
the  fiscal  year  ending  June  30,  1886,  of  his  application  to  be  paid  for  his 
services  as  clerk  in  the  land  office  at  Bismarck  from  July  i  to  October  10, 
inclusive,  at  the  rate  of  {1000  per  annum. 


h.— MISCELLANEOUS, 
F.  R.  W.  BOCK. 

Acting  Ccmmissioner  Harrison  to  Register  and  Receiver ^  Montgomery ^  Ala.y  October  17, 
1SS4. 

Mr.  F.  R.  W.  Bock,  an  attorney  practicing  before  your  office,  desires  to 
know  whether  he  can  be  allowed  the  use  of  your  office  room  in  the  new 
government  building,  with  your  permission,  *'  to  write  out  papers  for  clients." 

The  building  or  rooms  owned  or  leased  by  the  Government  are  for  public 
purposes  exclusively,  and  cannot  be  used  by  attorneys  as  private  offices. 
You  will  not  permit  any  attorney  to  use  the  land  office  in  the  manner  sug- 
gested by  Mr.  Bock,  and  you  will  so  inform  him. 


F.  H.  MERRILL. 


Register  of  Land  Office. — Discussion  of  the  question  as  to  the  right  of  the  Register  to 
enter  lands  under  the  circumstances. 

Secretary  TELLER  to  Commissioner  McFaRLAND,  April  24,  1884. 

It  appears  that  Mr.  Merrill,  July  5,  1881,  filed  his  desert  land  declaratory 
statement  for  six  hundred  and  forty  acres  in  Sections  four  and  five,  Tp.  29 
N.,  R.  13  E.,  Susanville,  California,  under  the  Act  of  March  3,  1875,  C^^ 
Stat.,  495,)  providing  for  the  sale  of  desert  lands  in  Lessen  county,  Cali- 
fornia. 

In  18S2  Mr.  Merrill  was  appointed  Register  of  the  local  office  at  Susan- 
ville. October  30,  1883,  he  made  application  to  your  office  for  permission  to 
file  a  relinquishment  for  one  hundred  and  sixty  acres  of  said  land,  and  make 
homestead  entry  therefor.  He  assigned  as  reasons  for  such  application,  that 
his  resignation  as  Register  had  been  accepted ;  that  he  had  expended  a  large 
sum  in  the  purchase  of  certain  improvements  situated  on  said  tract ;  that  he 
feared  he  would  be  unable  to  secure  title  under  the  desert  land  act  because 
of  his  inability  to  procure  the  water  necessary  for  the  reclamation  of  the 
land ;  that  if  the  application  was  granted  he  would  be  enabled  to  save  his 
improvements,  which  he  otherwise  was  in  danger  of  losing.  He  also  asked, 
whether  if  allowed  to  make  the  desired  homestead  entry,  he  would  be  cred- 
ited thereon  with  the  period  of  his  occupancy  of  the  land  under  the  existing 
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filing,  such  credit  being  desired  with  a  view  to  making  final  proof  as  pro- 
vided in  Section  2305  of  the  Revised  Statutes. 

You  held  that  until  his  successor  was  appointed  he  could  not  be  allowed 
to  make  the  desired  transmutation,  and  that  if  he  did  make  the  homestead 
entry  at  that  time,  his  right  would  not  relate  back  to  cover  the  period  of  his 
occupancy  under  the  desert  land  claim,  because  it  did  not  appear  that  he 
ever  established  his  residence  on  the  land. 

Section  452  of  the  Revised  Statutes  provides  that,  "The  officers,  clerks, 
and  employes  in  the  General  Land  Office  are  prohibited  from  directly  or 
indirectly  purchasing  or  becoming  interested  in  the  purchase  of  any  of  the 
public  land." 

In  the  Act  of  April  25,  1812  (2  Statutes,  716),  under  which  the  General 
Land  Office  was  established,  the  prohibition  now  included  in  the  section 
as  above  quoted  was  substantially  formulated  in  Section  10  thereof;  and  the 
Act  of  July  4,  1836  (5  Statutes,  107),  for  the  reorganization  of  the  Land 
Office,  contained  in  Section  14  the  substance  of  the  same  provisions. 

In  the  case  of  the  State  of  Nebraska  vs,  Dorrington  (Copp's  L.  L.,  1882, 
p.  647),  this  Department  held  that  the  rule  of  your  office  prohibiting  Reg- 
isters and  Receivers  and  their  clerks  from  making  entries  of  the  public 
lands,  although  not  perhaps  based  on  positive  statutory  provisions,  was  a 
wise  and  just  rule,  based  upon  principles  of  sound  public  policy,  and  one 
that  your  office  was  authorized  to  prescribe.  In  the  same  decision  instruc- 
tions were  given  for  your  office  to  promulgate,  by  official  circular,  this  con- 
struction of  the  law,  such  instructions  being  to  the  effect  that  the  persons 
named  above  would  not  under  any  circumstances  be  permitted  to  make  any 
entry  of  public  lands  at  the  office  over  which  they  have  control,  or  in  which 
they  are  employed. 

The  above  decision  was  made  August  3,  1876,  and  August  23  an  official 
circular  was  issued  by  your  office  in  accordance  with  said  decision  and  in- 
structions. 

Under  the  law  and  its  interpretation  as  set  forth  in  the  foregoing,  should 
the  application  of  Mr.  Merrill  be  allowed  ? 

By  the  filing  of  his  declaratory  statement  he  acquired  the  right  to  pur- 
chase at  one  dollar  and  twenty-five  cents  per  acre  six  hundred  and  forty 
acres  of  the  public  land — such  right  being  however  conditioned  upon  his 
reclamation  of  the  land.  This  inceptive  right  existed  in  him  at  the  time  he 
assumed  his  official  duties.  There  is  nothing  in  the  desert  land  act  by  which 
his  official  position  would  render  him  incompetent  to  make  his  final  proof 
and  payment.  No  residence  is  required  under  that  act,  and  residence  on 
land  held  under  such  claim  would  in  no  manner  strengthen  a  claim  for  title 
under  said  law.  But  under  the  homestead  law  residence  is  an  essential  ele- 
ment, and  he  now  seeks  to  convert  his  former  right  into  one  that  substitutes 
residence  for  cash  payment,  and  to  avoid  the  requirement  as  to  residence  by 
availing  himself  of  the  right  conferred  upon  soldiers  in  Section  2305  of  the 
Revised  Statutes  to  have  their  period  of  service  deducted  from  the  term  of 
residence  required  under  the  homestead  law,  if  to  such  period  of  service  he 
is  permitted  to  add  the  time  he  has  occupied  the  land. 

If  his  application  was  granted,  what  would  be  his  position? 

I  concur  in  your  conclusion  that  in  the  consideration  of  this  application 
the  acceptance  of  the  resignation  of  the  Register  can  not  affect  his  position 
under  the  law,  so  long  as  he  continues  to  discharge  the  duties  of  his  office. 

Section  2287  of  the  Revised  Statutes  provides  that,  *'  any  dona  fide  settler 
under  the  homestead  or  pre-emption  laws  of  the  United  States,  who  has  filed 
the  proper  application  to  enter  not  to  exceed  one  quarter  section  of  the  pub- 
lic lands  in  any  district  land  office,  and  who  has  been  subsequently  ap- 
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pointed  a  Register  or  Receiver,  may  perfect  the  title  to  the  land  under  the 
pre-emption  laws  by  furnishing  the  proofs  and  making  the  payments  required 
bylaw,  to  the  satisfaction  of  the  Commissioner  of  the  General  Land  Office." 

Under  this  section  he  could  not  make  final  proof  even  as  a  pre-emptor, 
while  exercising  the  duties  of  his  office,  because  his  right  to  do  so  lies  upon 
a  bona  fide  settlement  under  the  homestead  or  pre-emption  law,  and  the 
proper  initiation  of  a  claim  under  said  laws  prior  to  the  official  appointment. 
If  it  be  held  that  under  Section  452  he  is  not  prohibited,  while  holding 
the  office,  from  perfecting  a  right  acquired  before  his  appointment,  such 
conclusions  would  not  warrant  the  allowance  of  the  proposed  transmutation, 
by  which  his  rights  would  be  placed  on  a  different  basis  and  enlarged.  For 
many  reasons  it  has  seemed  necessary  to  exclude  ail  entries  of  this  nature, 
and  from  the  history  of  the  law  and  the  rule  based  thereon,  the  policy  of 
Congress  and  the  Department  would  seem  to  be  well  settled. 

Your  decision  rejecting  Mr.  Merrill's  application  is  therefore  affirmed.  In 
the  present  status  of  the  case,  the  right  of  the  applicant  to  receive  the  ben- 
efit of  the  period  oJF  his  occupancy  under  his  present  claim,  in  the  event 
that  he  at  some  future  period  effects  the  homestead  entry,  can  not  be  prop- 
erly considered. 


HENRY  O.  BEATTY. 

Surrender  of  office — how  effected. 

Commisnonrr  McFarland  to  Henry  O.  Beatty,  R.  P,.M.j  Sacramento,  California, 
August  \:i,  1883. 

You  will  surrender  the  office  to  your  successor  upon  his  exhibiting  to  you 
his  commission,  and  not  until  then. 

You  will  pay  all  the  expenses  of  the  office,  including  the  compensation  of 
yourself  and  the  Register,  from  the  advance  of  ji^oo,  of  which  you  are 
advised  by  letter  M,  of  the  7th  inst.,  up  to  and  including  the  day  upon 
which  your  successor  receipts  to  you  for  the  public  property,  depositing  the 
balance  to  the  credit  of  the  Treasury  of  the  United  States,  on  account  of  the 
appropriations  from  which  said  advance  was  made,  following  strictly  the 
instructions  contained  in  marked  paragraphs  of  the  inclosed  circular  of  June 
15,  1882.  Under  no  circumstances  will  you  turn  over  to  your  successor 
^y public  moneys  you  may  have  in  your  possession  when  you  cease  to  act  as 
Receiver,  but  will  deposit  them  in  the  usual  manner  and  as  above  indicated. 


LOCAL  LAND  OFFICERS  ARE   NOT  EMBRACED  BY  SECTION 

190  R.  S. 

Commissioner  Sparks  to  Renter  U.  S.  Land  Office,  Santa  Ft,  N.  M.,  Nov.  19,  1885. 

A  local  land  office  does  not  bear  such  a  relation  to  the  Interior  Depart- 
ment at  Washington  as  to  bring  late  officers,  clerks  or  employees  of  such 
office  within  the  inhibition  of  Section  190  of  the  Revised  Statutes. 

The  local  land  office  is  not  a  part  of  the  Department  within  the  meaning 
of  said  statute. 
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V.  INSPECTORS  AND  SPECIAL  AGENTS. 


« 


^.— LAWS  OF  CONGRESS. 

Revised  Statutes.  Section  2£23.  When  it  is  incompatible  with  his 
other  duties  for  a  Surveyor-General  of  the  United  States  to  personally  in- 
spect the  surveying  operations  of  his  district  while  in  progress  in  the  field, 
he  is  authorized  to  depute  a  confidential  agent  to  make  such  examination; 
and  the  actual  and  necessary  expenses  of  such  person  shall  be  allowed  and 
paid  for  that  service,  and  five  dollars  per  day  during  the  examination  in  the 
field;  Provided^  That  such  examination  shall  not  be  protracted  beyond 
thirty  days,  and  in  no  case  longer  than  is  actually  necessary ;  and  when  a 
Surveyor-General,  or  any  person  employed  in  his  office  at  a  regular  salary, 
shall  be  engaged  in  such  special  service,  he  or  they  shall  only  receive  his 
necessary  expenses  in  addition  to  his  regular  salary. 

Any  officer  or  clerk  of  any  of  the  Executive  Departments  of  the  Govern- 
ment who  shall  be  lawfully  detailed  to  investigate  frauds,  or  attempts  to  de- 
fraud, on  the  Government,  or  any  irregularity  or  misconduct  of  any  ofiicer 
or  agent  of  the  United  States,  shall  have  power  to  administer  oaths  to  affi- 
davits taken  in  the  course  of  any  such  investigation.     (16  Stat.,  55,  75.) 


£ INSTRUCTIONS  AND  DECISIONS. 

INSTRUCTIONS  TO  SPECIAL  AGENTS. 

Commissioner  Sparks  to  Special  Agents^  June  23, 1885. 

Having  been  appointed  a  Special  Agent  of  this  Office  for  the  protection 
of  the  public  lands  from  fraudulent  or  illegal  entry  or  appropriation,  you  are 
instructed  that  your  general  duties  will  be  as  follows : 

1.  You  will  carefully,  accurately,  and  thoroughly  investigate  every  case  of 
alleged  fraudulent  or  illegal  entry  or  appropriation  of  public  lands  referred 
to  you  by  this  Office,  or  in  any  manner  brought  to  your  attention,  in  the 
discharge  of  your  official  duties. 

2.  You  will,  in  all  cases,  personally  examine  the  land  involved,  taking 
pains  in  every  instance  to  accurately  and  positively  identify  the  tract,  and 
to  see  and  take  the  statements  of  claimants,  if  they  can  be  found. 

3.  In  the  examination  of  alleged  fraudulent  homestead  and  pre-emption 
claims,  you  will  carefully  note  the  character  and  condition  of  the  land  (when 
that  is  essential  to  your  inquiry),  and  in  all  cases  fully  examine  and  note  the 
nature,  character,  extent,  condition,  and  value  of  all  improvements,  if  any, 
thereon,  and  all  the  facts  pertaining  to  settlement  on,  and  inhabitancy  of, 
the  tract,  or  the  want  thereof. 

4.  You  will  make  and  preserve  full  and  accurate  notes  in  all  cases  inves- 
tigated by  you  upon  every  point  involved  in  the  case,  to  enable  you — 

First.  To  report  thereon,  conclusively,  to  this  Office. 
Second.  To  give  your  evidence,  when  necessary,  before  the  Register  and 
Receiver,  or  in  proceedings  in  the  courts. 
Third.  To  give  information  or  enter  complaints  in  criminal  actions. 

5.  You  will  also  take  the  affidavits,  when  practicable,  of  parties  giving 

*  The  authority  to  appoint  special  agents  in  the  administration  of  the  land  laws  seems  to  be  derived  from 
the  annual  appropriation  bills,  and  from  the  general  authority  incident  to  the  duty  of  executing  the  laws. 
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you  information,  and  of  the  witnesses  whose  evidence  may  be  necessary  in 
the  case.  When  parties  are  unwilling  to  make  affidavits,  you  will  take  their 
names  and  addresses  and  a  note  of  the  matters  to  which  they  will  testify. 
But  the  affidavits  of  witnesses  should  be  obtained  in  all  cases,  if  possible. 

6.  When  making  investigations  in  an  unsettled  district,  and  in  other 
cases  when  absolutely  necessary,  you  will  be  authorized  to  employ  a  guide, 
surveyor,  or  other  assistant,  or,  in  extreme  cases,  assistants,  to  aid  you  in 
finding  and  identifying  the  land,  and  in  the  procurement  of  testimony,  or 
the  service  of  notices.  You  will  not,  however,  employ  a  surveyor  without 
special  authority  from  this  Office,  unless  in  cases  of  emergency,  when  you 
will  at  once  fully  report  the  necessity  for  the  service  and  the  nature  of  the 
emergency. 

7.  The  affidavits  of  your  assistants  to  the  facts  found  upon  the  investiga- 
tion of  any  case  will  be  taken  by  you  fully  and  in  detail,  and  will  be  trans- 
mitted to  this  office  with  your  report. 

8.  Where  the  land  is  uninhabited  and  unimproved,  and  in  other  well 
established  cases,  your  own  report,'and  the  affidavits  of  your  assistants,  when 
such  are  employed,  may  be  sufficient  for  the  purposes  of  cancellation  or 
other  action.  But  you  will  be  careful  to  see  that  all  requisite  evidence  is 
obtained  and  preserved,  and  that  yourself  and  your  assistants  are  fully  pre- 
pared to  give  your  testimony  in  the  case  when  required  to  do  so. 

9.  In  all  cases  when  there  are  other  witnesses  whose  testimony  can  be 
obtained,  you  should  secure  their  affidavit,  as  mentioned  in  paragraph  5. 

10.  As  an  officer  of  this  Department,  detailed  to  investigate  frauds,  you 
are  authorized  by  Section  183,  U.  S.  Revised  Statutes,  to  administer  oaths 
and  take  affidavits  in  any  matter  pertaining  to  your  official  inquiries. 

11.  You  will  bear  in  mind : 

First.  That  where  homestead  affidavits  are  made  before  a  clerk  of  a  court, 
and  the  party,  or  some  member  of  his  family,  is  not  actually  residing  on  the 
land  at  the  time,  and  a  bona  fide  improvement  has  not  been  made  thereon, 
such  entries  ^xe  prima  facte  fraudulent. 

Second.  That  where  the  affidavit  is  made  before  the  local  land  officers, 
and  residence  is  not  established  on  the  land  within  six  months  after  date  of 
entry,  the  entry  is  subject  to  forfeiture.  Failure  to  establish  residence  as 
required  also  raises  a  presumption  of  fraud  in  the  entry. 

Third.  That  a  pre-emption  claim  can  be  lawfully  initiated  only  by  actual 
settlement  on  the  land,  and  that  the  filing  of  declaratory  statement  in  the 
absence  of  a  preceding  bona  fide  settlement,  is  illegal. 

Fourth.  That  the  filing  of  a  soldier's  declaratory  statement,  when  the 
so)dier  has  no  intention  to  enter  the  land  and  actually  reside  upon  it,  is 
fraudulent,  and  that  the  procurement  of  powers  of  attorney  to  make  such 
filings  with  an  agreement  or  promise  to  sell  the  land  filed  upon,  is  a  fraud 
both  upon  the  soldier  and  the  Government.  Filings  by  powers  of  attorney 
should  be  thoroughly  inquired  into. 

Fifth.  That  commuted  homestead  entries,  made  without  actual  residence 
upon  and  improvement  and  cultivation  of  the  land  for  the  prescribed  period, 
are  fraudulent. 

Sixth.  That  pre-emption  and  commuted  homestead  entries,  made  in  the 
interest  of  speculation  or  monopoly,  are  an  extensive  and  dangerous  class  of 
frauds,  and  need  to  be  closely  watched  and  rigorously  investigated. 

Seventh.  That  homestead  and  pre-emption  entries  made  on  timber  lands 
for  the  purpose  of  obtaining  the  timber,  and  not  for  the  purpose  of  actual 
habitancy  and  cultivation,  are  fraudulent.  You  should  discover  the  use 
inade  of  the  timber  in  such  cases,  and  the  amount  cut  or  rennoved,  and  trace 
the  connection  between  the  parties  obtaining  it  and  the  parties  to  the  fraud- 
ulent entries. 
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Eighth.  That  homestead  and  pre-emption  entries  made  on  known  mineral 
lands  are  illegal  and  fraudulent.  Fraudulent  agricultural  entries  on  coal 
and  iron  lands  will  be  particularly  investigated. 

Ninth.  That  placer  or  other  mineral  entries  made  on  non-mineral  lands 
for  the  purpose  of  purchasing  agricultural,  timber,  or  other  lands  that  are 
not  subject  to  private  entry,  or  for  the  purpose  of  controlling  the  water,  or 
for  other  speculative  objects,  are  fraudulent. 

Tenth.  That  entries  of  timber  lands  in  California,  Nevada,  Oregon  and 
Washington  Territory,  under  the  Act  of  June  3,  1878  (20  Statutes,  89),  are 
fraudulent  if  made  on  land  valuable  for  agriculture,  or  if  made  for  the  bene- 
fit of  others  than  the  entr)nman,  or  otherwise  in  violation  of  the  restrictions 
of  the  act. 

Eleventh.  That  desert  land  entries  are  fraudulent  if  made  on  lands  not 
desert  in  character,  or  if  made  for  speculative  purposes,  or  in  the  interests 
of  others  than  the  entryman,  or  otherwise  in  violation  of  the  restrictions  of 
the  act. 

Twelfth.  That  timber  culture  entries  can  be  made  only  for  the  cultiva- 
tion of  trees,  and  not  for  speculation  or  relinquishment,  and  not  for  the  bene- 
fit of  any  other  person  than  the  party  making  the  entry.  You  will  particu- 
larly investigate  alleged  fraudulent  timber  culture  entries,  and  will  direct 
special  inquiry  as  to  whether  such  entries  have  been  made  by  the  procure- 
ment of  land  agents  or  others. 

Thirteenth.  That  speculative  and  collusive  entries,  and  entries  made  by 
employes,  or  in  the  interest  or  by  the  procurement  of  others  than  the  en- 
tryman, under  any  of  the  settlement  or  improvement  laws  of  Congress,  are 
fraudulent. 

12.  You  will  obtain  all  possible  information  in  respect  to  the  actual  resi- 
dence and  occupation  of  claimants  before,  during,  and  after  period  of  entry, 
communicating  with  postmasters  and  others,  and  tracing  out  the  exact  facts 
of  actual  residence  or  actual  non-residence  on  the  land  entered  in  all  cases 
in  which  the  entry  is  one  which  requires  settlement  upon  the  land.  In  case 
the  claimant  himself  states  that  he  does  not  intend  to  make  proof  and  com- 
plete his  entry,  you  are  authorized  to  obtain  from  him  a  relinquishment  of 
the  same,  or  an  affidavit  to  that  effect,  to  be  transmitted  with  your  report. 

13.  In  case  of  the  illegal  appropriation  of  public  lands  by  fencing  or 
otherwise,  you  will  carefully  and  accurately  ascertain  the  facts,  describe  the 
lands  inclosed  and  the  nature  of  the  inclosure,  state  the  names  of  the  par- 
ties responsible  therefor,  and  all  facts  bearing  upon  the  case.  In  addition 
to  your  reports  in  such  cases  to  this  office,  you  will  make  a  special  report  to 
the  United  States  District  Attorney,  sending  him  the  names  of  witnesses  and 
stating  what  can  be  proven  by  them.  You  will  also  confer  with  him  in  re- 
spect to  the  proper  legal  proceedings,  and  make  such  formal  complaints  as 
may  be  required  in  the  matter. 

14.  In  the  examination  of  lands  in  connection  with  your  investigations, 
you  will  note  the  existence  of  coal  deposits  upon  any  of  the  public  lands  com- 
ing under  your  observation,  and  report  specially  thereon,  communicating  also 
any  general  or  particular  information  you  may  receive  relative  to  coal  lands. 

15.  Expenses  incurred  in  the  examination  of  mineral  or  coal  lands  (other 
than  as  connected  with  fraudulent  entries),  and  expenses  incidentally  in- 
curred in  the  investigation  of  swamp  lands  and  surveys,  will  be  each  reported 
in  separate  accounts. 

16.  In  the  investigation  of  alleged  fraudulent  entries,  you  will  particularly 
inquire  into  the  complicity  of  other  parties  with  the  fraudulent  transaction. 
In  this  connection  you  may  frequently  find  it  advantageous  to  consult  the 
county  records  of  deeds  and  conveyances. 
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17.  The  most  formidable  cases  of  frauds  are  those  in  which  lands  or  en- 
tries have  been  assigned,  incumbered,  conveyed,  or  agreed  to  be  conveyed. 
The  connection  with  the  fraudulent  entry  of  alleged  assignees  or  mortgagees, 
before  or  after  entry,  must  be  critically  investigated.  In  this  connection 
you  should  consult  county,  notarial,  and  other  available  records. 

18.  In  the  investigation  of  any  case  where  a  patent  for  the  land  has  been 
issued,  you  will  especially  inquire  into  transfers  of  the  title,  when  the  same 
were  made,  to  whom,  and  if  the  transferees  had  knowledge  of  the  fraud  or 
were  in  any  manner  parties  thereto. 

19.  Where  you  find  in  any  case  that  fraud  has  been  committed  through 
conspiracy  or  subornation  of  perjury,  you  will  take  prompt  steps  in  order 
that  the  necessary  criminal  proceedings  may  be  instituted  before  actions  are 
barred  by  the  statute  of  limitation,  which  runs  after  three  years  from  the 
commission  of  the  offense. 

20.  Criminal  proceedings  should  in  all  cases,  when  practicable,  be  insti- 
tuted against  principals,  using  subordinate  parties  as  witnesses. 

21.  The  making  of  fraudulent  entries  for  the  purpose  of  speculating  in  the 
sale  of  the  relinquishment,  has  become  an  evil  of  such  magnitude  that  every 
effort  must  be  made  to  trace  such  transactions  to  their  responsible  source, 
and  to  punish  the  persons  who  procure  or  cause  such  entries  to  \ye  made,  or 
who  knowingly  traffic  in  the  fraudulent  relinquishments.  You  will,  there- 
fore, specially  investigate  such  cases. 

22.  Id  every  case  when  you  find  that  an  entry  was  relinquished  at  the 
time  of  entry,  or  where  you  obtain  other  evidence  of  the  fraudulent  char- 
acter of  the  relinquished  entry,  or  that  it  was  made  for  the  purpose  of  being 
relinquished,  you  will  take  prompt  measures  to  bring  the  guilty  parties  to 
justice. 

23.  After  making  an  investigation  in  any  case,  you  will  at  once  report  the 
result  to  this  office,  stating  clearly,  fully,  and  concisely  all  the  facts  de- 
veloped. 

24.  Your  examinations  must  be  so  accurate  and  thorough,  and  your  re- 
ports so  complete,  that  the  proper  action  thereon  can  be  immediately  taken 
by  this  office. 

25.  You  will  make  separate  reports  in  each  individual  case. 

26.  When  the  case  is  deemed  by  this  office  to  be  one  that  requires  a  hear- 
ing before  the  local  officers,  you  will  be  advised  of  such  hearing,  and  will  be 
expected  to  present  the  testimony  necessary  to  a  conclusive  finding  by  the 
Register  and  Receiver. 

27.  Registers  and  Receivers  have  no  power  to  compel  the  attendance  of 
witnesses,  but  the  procurement  of  the  necessary  testimony  devolves  upon 
yourself. 

28.  When  your  own  testimony  and  the  testimony  of  your  assistants  are 
not  sufficient,  you  are  authorized  to  pay  the  reasonable  expenses  of  the  nec- 
essary witnesses.  The  greatest  care  must,  however,  be  taken  not  to  incur 
any  expense  in  this  manner,  that  the  circumstances  of  the  case  do  not  render 
iojperative. 

29.  When  a  case  is  one  that  requires  criminal  proceedings,  you  will  lay 
the  facts  before  the  United  States  District  Attorney  for  his  consideration 
and  action.  This  you  will  do  without  further  instructions  from  this  office, 
hearing  in  mind,  however,  that  the  prosecution  of  culpable  parties  must  not 
descend  to  a  prosecution  of  those  who  are  merely  poor  or  ignorant,  or  who 
bavc  acted  unadvisedly  and  without  really  fraudulent  intent,  or  who  have 
simply  been  made  use  of  by  others,  but  in  all  cases  under  this  section  im- 
mediate report  should  be  made  to  this  Office. 

30.  When  the  case  is  one  in  which  the  ends  of  justice  require  more 
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prompt  measures  than  can  be  secured  by  awaiting  the  action  ol  a  grand  jury, 
you  are  authorized  to  make  proper  complaint  before  a  United  States  Com- 
missioner. 

31.  You  will  freely  confer  with  the  United  States  District  Attorney,  and 
will  be  governed  by  his  advice  in  reference  to  criminal  proceedings. 

32.  When  a  matter  is  presented  to  the  United  States  Attorney  for  his  ac- 
tion, you  will  place  in  his  hands  the  originals  of  all  affidavits  in  the  case, 
sending  up  to  this  office  duplicates,  or  copies  thereof. 

^^.  In  other  cases  you  will  send  up  the  originals,  or  you  may  in  any  case 
when  expedient,  retain  the  originals  and  send  up  copies  certified  by  you. 
As  a  matter  of  precaution  it  may  be  well  to  take  all  affidavits  in  duplicate. 

34.  You  have  full  authority  to  examine  the  records  of  the  local  offices ; 
and  Registers  and  Receivers  are  expected  to  render  you  all  aid  and  assis- 
tance in  their  power  to  forward  the  purposes  of  your  appointment.  Every 
facility  necessary  to  your  investigations  is  also  to  be  given  you  by  the  Sur- 
veyors-General. 

35.  You  will  make  your  headquarters  at  the  local  land  office  in  the  dis- 
trict in  which  you  may  be  operating,  leaving  directions  for  forwarding  your 
mail  from  point  to  point  as  may  be  deemed  necessary. 

36.  When  you  are  present  at  the  time  of  making  proof  in  any  case  before 
the  local  officers,  or  officers  of  courts,  you  will,  in  your  discretion,  cross- 
examine  applicants  and  witnesses  on  behalf  of  the  United  States. 

37.  The  expenses  of  authorized  assistants  in  the  field,  and  of  service  of 
notices,  and  other  expenses  payable  by  you,  will  be  charged  in  your  monthly 
accounts,  vouchers  being  rendered  as  provided  by  general  regulations. 

38.  Herewith  you  will  find  a  circular  of  instructions  dated  June  20,  1882, 
relative  to  the  manner  of  making  out  and  transmitting  your  accounts,  and 
prescribing  the  charges  that  are  allowable.  You  will  carefully  study  these 
instructions,  which  must  be  strictly  and  literally  complied  with  in  all 
respects. 

39.  In  all  matters  involving  the  expenditure  of  public  money  you  will  ex- 
ercise the  greatest  vigilance  and  care  to  keep  the  expenses  to  the  lowest 
limit.  You  will  be  held  responsible  for  any  looseness,  extravagance,  or 
needless  expense.  Absolutely  no  charge  whatever  must  be  made  in  your 
accounts  for  expenses  not  actually  incurred,  and  you  must  incur  no  expense 
not  absolutely  necessary,  nor  permit  any  charge  in  any  case  for  a  greater 
amount  than  is  actually  reasonable  and  proper. 

40.  You  will  familiarize  yourself  with  the  public  land  laws,  and  especially 
with  the  rules,  regulations,  and  instructions  of  this  Office  thereunder. 
Copies  of  current  circulars  of  instructions  are  forwarded  herewith. 

Approved:  L.  Q.  C.  LAMAR,  Secretary. 


SETTLEMENT  OF  ACCOUNTS  OF  SPECIAL  AGENTS  AND 

EXAMINERS  OF  SURVEYS. 

Commissioner  Sparks,  yune  24,  1887. 

The  following  regulations  will  govern  the  settlement  of  accounts  of  Ex- 
aminers of  Surveys  and  Special  Agents  of  the  General  Land  Office,  both  as 
to  unsettled  claims  existing  prior  to  this  date  and  accounts  accruing  subse- 
quent thereto,  subject  to  such  other  regulations  relating  to  salaries  as  are 
now  in  force : 

First.  The  salaries  of  all  Examiners  of  Surveys  and  Special  Agents  of  the 
General  Land  Office  shall  run  from  the  date  of  taking  the  oath  of  office. 

Second.     All  Examiners  of  Surveys  and  Special  Agents  will  be  furnished 
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traDsportation  to  the  respective  districts  to  which  they  are  assigned,  and,  in 
addition  thereto,  Special  Agents  shall  be  allowed  per  diem  in  lieu  of  sub- 
sistence, and  Examiners  of  Surveys,  subsistence  from  the  day  on  which  they 
start  to  said  districts,  first  after  appointment,  from  Washington  City,  D.  C. 

Third.  Said  Examiners  and  Agents  shall  not  be  allowed  transportation 
from  their  respective  fields  of  duty  to  their  homes,  to  Washington  City,  or 
elsewhere,  unless  ordered  by  this  Office. 

Fourth.  Upon  the  removal  or  resignation  of  Examiners  of  Surveys  or 
Special  Agents,  all  compensation  shall  cease,  and  no  transportation  will  be 
allowed  after  removal  or  resignation. 

Approved  June  24,  1887.  D.  L.  HAWKINS,  Acting  Secretary. 


ROBERT  L.  REAM. 

Authority  to  Administer  Oaths. — A  Special  Agent  may  administer  oaths  while  investigating 
fraadnlent  claims,  but  on  a  hearing  in  indemnity  swamp  claims  he  cannot  administer 
oaths,  for  he  acts  as  the  Government's  agent,  and  not  judicially. 

Commissioner  McFarland  to  ROBERT  L.  Ream,  Special  A gfnty  September  17,  1884. 

You  are  advised  that  you  are  not  authorized  to  administer  oaths  to  wit- 
nesses who  testify  in  behalf  of  the  State  in  support  of  indemnity  claims 
under  the  Acts  of  March  2,  1855,  ^^^  March  3,  1856  \  such  witnesses  must 
be  sworn  by  an  officer  authorized  by  law  to  administer  oaths.  See  seventh 
paragraph  on  second  page  of  official  circular  of  August  12,  1878. 

You  are  only  authorized  to  administer  oaths  in  the  course  of  your  inves- 
tigations of  fraudulent  claims. 

In  obtaining  evidence  to  controvert  or  test  the  reliability  of  evidence  sub- 
mitted by  the  State,  and  in  taking  testimony  to  determine  any  facts  to  be 
reported  by  you  to  this  Office,  you  can  administer  oaths.  But  it  is  not  your 
duty  to  msdce  up  cases  for  the  State. 

You  are  to  cross-examine  the  State's  witnesses  when  you  are  present  at  the 
hearing,  in  which  case  you  act  as  an  agent  of  the  Government,  and  not  ju- 
dicially. 
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^.— LAWS  OF  CONGRESS. 

PENALTY  OF  PERJURY. 

An  Act  to  provide  for  the  punishment  of  certain  crimes  against  the  United  States. 

Sec.  5.  And  be  it  further  enacted^  That  in  all  cases  where  any  oath,  affir- 
mation, or  affidavit  shalkbe  made  or  taken  before  any  Register  or  Receiver, 
or  either  or  both  of  them,  of  any  local  land  office  in  the  United  States  or 
any  Territory  thereof,  or  where  any  oath,  affirmation,  or  affidavit  shall  be 
made  or  taken  before  any  person  authorized  by  the  laws  of  any  State  or 
Territory  of  the  United  States  to  administer  oaths  or  affirmations,  or  take 
affidavits,  and  such  oaths,  affirmations,  or  affidavits  are  made,  used,  or  filed 
in  any  of  said  local  land  offices,  or  in  the  General  land  Office,  as  well  in 
cases  arising  under  any  or  either  of  the  orders,  regulations,  or  instructions 
concerning  any  of  the  public  lands  of  the  United  States,  issued  by  the  Com- 
missioner of  the  General  Land  Office  or  other  proper  officer  of  the  Govern- 
ment of  the  United  States,  as  under  the  laws  of  the  United  States,  in  any- 
wise relating  to  or  affecting  any  right,  claim  or  title,  or  any  contest  therefor, 
to  any  of  the  public  lands  of  the  United  States,  and  if  any  person  or  per- 
sons shall,  taking  such  oath,  affirmation,  or  affidavit,  knowingly,  willfully, 
or  corruptly  swear  or  affirm  falsely,  the  same  shall  be  deemed  and  taken  to 
be  perjury,  and  the  person  or  persons  guilty  thereof  shall,  upon  conviction, 
be  liable  to  the  punishment  prescribed  for  that  offense  by  the  laws  of  the 
United  States. 

Approved  March  3,  1857.     (11  Stat.,  250.) 


Revised  Statutes,  Sec.  5392.  Every  person  who,  having  taken  an  oath 
before  a  competent  tribunal,  officer,  or  person,  in  any  case  in  which  a  law 
of  the  United  States  authorizes  an  oath  to  be  administered,  that  he  will  tes- 
tify, declare,  depose,  or  certify  truly,  or  that  any  written  testimony,  decla- 
ration, deposition,  or  certificate  by  him  subscribed  is  true,  willfully  and  con- 
trary to  such  oath  states  or  subscribes  any  material  matter  which  he  does  not 
believe  to  be  true,  is  guilty  of  perjury,  and  shall  be  punished  by  a  fine  of 
not  more  than  two  thousand  dollars,  and  by  imprisonment,  at  hard  labor, 
not  more  than  five  years,  and  shall,  moreover,  thereafter,  be  incapable  of 
giving  testimony  in  any  court  of  the  United  States  until  such  time  as  the 
judgment  against  him  is  reversed.     (See  Sec.  1750.) 


An  Act  to  provide  for  the  publication  of  notices  of  contest  under  the  homestead,  pre- 
emption, and  tree  culture  laws  of  the  United  States. 

Be  it  enacted f  etc,^  That  the  notices  of  contest  now  provided  by  law  under 
the  homestead,  pre-emption,  and  tree  culture  laws  of  the  United  States,  shall, 
after  the  passage  of  this  act,  be  printed  in  some  newspaper  printed  in  the 

(62) 
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county  where  the  land  in  contest  lies ;  and  if  no  newspaper  be  printed  in 
such  county,  then  in  the  newspaper  printed  in  the  county  nearest  to  such 
land.    Approved  June  3,  1878.     (20  Stat.,  91.) 


^.—INSTRUCTIONS  AND  DECISIONS. 

RULES  OF  PRACTICE— REVISED  TO  TAKE  EFFECT  SEPTEM- 

BER  I,  1885. 

I. 

PROCEEDINGS  BEFORE  REGISTERS  AND  RECEIVERS. 

I.  Initiation  of  Contests, 

Rule  i.  Contest  may  be  initiated  by  an  adverse  party,  or  other  person, 
against  a  party  to  any  entry,  filing,  or  other  claim  under  laws  of  Congress 
relating  to  the  public  lands,  for  any  sufficient  cause  effecting  the  legality  or 
validity  of  the  claim. 

Rule  2.  In  every  case  of  application  for  a  hearing,  an  affidavit  must  be 
filed  by  the  contestant  with  the  Register  and  Receiver,  fully  setting  forth 
the  facts  which  constitute  the  grounds  of  contest. 

Rule  3.  Where  an  entry  has  been  allowed  and  remains  of  record,  the 
affidavit  of  the  contestant  must  be  accompanied  by  the  affidavits  of  one  or 
more  witnesses  in  support  of  the  allegations  made. 

2.  Hearings  in  Contested  Cases, 

Rule  4.  Registers  and  Receivers  may  order  hearings  in  all  cases  wherein 
entry  has  not  been  perfected  and  no  certificate  has  been  issued  as  a  basis  for 
patent. 

Rule  5.  In  case  of  an  entry  or  location,  on  which  final  certificate  has 
been  issued,  the  hearing  will  be  ordered  only  by  direction:  of  the  Commis- 
sioner of  the  General  Land  Office. 

Rule  6.  Applications  for  hearings  under  Rule  5  must  be  transmitted  by 
the  Register  and  Receiver,  with  special  report  and  recommendation,  to  the 
Commissioner  for  his  'determination  and  instructions. 

3.  Notice  of  Contest, 

Rule  7.  At  least  thirty  days'  notice  shall  be  given  of  all  hearings  before 
the  Register  and  Receiver,  unless  by  written  consent,  an  earlier  day  shall  be 
agreed  upon. 

Rule  8.  The  notice  of  contest  and  hearing  must  conform  to  the  follow- 
ing requirements : 

1.  It  must  be  written  or  printed. 

2.  It  must  be  signed  by  the  Register  and  Receiver,  or  by  one  of  them. 

3.  It  must  state  the  time  and  place  of  hearing. 

4.  It  must  describe  the  land  involved. 

5.  It  must  state  the  Register  and  Receiver's  number  of  the  entry,  and 
the  land  office  where,  and  the  date  when  made,  and  the  name  of  the  party 
making  the  same. 

6.  It  must  give  the  name  of  the  contestant,  and  briefly  state  the  grounds 
and  purpose  of  the  contest. 

7-  It  may  contain  any  other  information  pertinent  to  the  contest. 

4.  Service  of  Notice, 

Rule  9.  Personal  service  shall  be  made  in  all  cases  when  possible,  if  the 
party  to  be  served  is  resident  in  the  State  or  Territory  in  which  the  land  is 
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situated,  and  shall  consist  in  the  delivery  of  a  copy  of  the  notice  to  each 
person  to  be  served. 

Rule  io.  Personal  service  may  be  executed  by  any  officer  or  person. 

Rule  ii.  Notice  may  be  given  by  publication  alone,  only  when  it  is 
shown  by  affidavit  of  the  contestant,  and  by  such  other  evidence  as  the 
Register  and  Receiver  may  require,  that  due  diligence  has  been  used,  and 
that  personal  service  cannot  be  made.  The  party  will  be  required  to  state 
what  effort  has  been  made  to  get  personal  service. 

Rule  12.  When  it  is  found  that  the  prescribed  service  cannot  be  had, 
either  personal  or  by  publication,  in  time  for  the  hearing  provided  for  in 
the  notice,  the  notice  may  be  returned  prior  to  the  time  fixed  for  the  hear- 
ing, and  a  new  notice  issued  fixing  another  time  of  hearing,  for  the  pro{)er 
service  thereof,  an  affidavit  being  filed  by  the  contestant  showing  due  dili- 
gence and  inability  to  serve  the  notice  in  time. 

5.  Notice  by  Publication, 

Rule  13.  Notice  by  publication  shall  be  made  by  advertising  the  notice 
at  least  once  a  week  for  four  successive  weeks  in  some  newspaper  published 
in  the  county  wherein  the  hind  in  contest  lies;  and,  if  no  newspaper  be  pub- 
lished in  such  county,  then  in  the  newspaper  published  in  the  county  near- 
est to  such  land.  The  first  insertion  shall  be  at  least  thirty  days  prior  to 
the  day  fixed  for  hearing. 

Rule  14.  Where  notice  is  given  by  publication  a  copy  of  the  notice  shall 
be  mailed  by  registered  letter  to  the  last  known  address  of  each  person  to  be 
notified  thirty  days  before  date  of  hearing,  and  a  like  copy  shall  be  posted 
in  the  Register's  office  during  the  period  of  publication,  and  also  in  a  con- 
spicuous place  on  the  land  for  at  least  two  weeks  prior  to  the  day  set  for 
hearing. 

6.  Proof  of  Service  of  Notice, 

Rule  15.  Proof  of  personal  service  shall  be  the  written  acknowledgment 
of  the  person  served,  or  the  affidavit  of  the  person  who  served  the  notice 
attached  thereto,  stating  the  time,  place,  and  manner  of  service. 

Rule  16.  When  service  is  by  publication,  the  proof  of  service  shall  be  a 
copy  of  the  advertisement,  with  the  affidavit  of  the  publisher  or  foreman  at- 
tached thereto,  showing  that  the  same  was  successively  inserted  the  requisite 
number  of  times  and  the  date  thereof. 

7.  Notice  of  Interlocutory  Proceedings. 

Rule  17.  Notice  of  interlocutory  motions,  proceedings,  orders  and  deci- 
sions shall  be  in  writing,  and  may  be  served  personally  or  by  registered  letter 
through  the  mail  to  the  last  known  address  of  the  party. 

Rule  18.  Proof  of  service  by  mail  shall  be  the  affidavit  of  the  person 
who  mailed  the  notice,  attached  to  the  post-office  receipt  for  the  registered 
letter. 

8.  Rehearings, 

Rule  19.  Orders  for  rehearing  must  be  brought  to  the  notice  of  the  par- 
ties in  the  same  manner  as  in  the  case  of  original  proceedings. 

9.   Continuances, 

Rule  20.  A  postponement  of  a  hearing  to  a  day  to  be  fixed  by  the  Reg- 
ister and  Receiver  may  be  allowed  on  the  day  of  trial  on  account  of  the 
absence  of  material  witnesses,  when  the  party  asking  for  the  continuance 
makes  an  affidavit  before  the  Register  and  Receiver  showing — 

I.  That  one  or  more  of  the  witnesses  in  his  behalf  is  ateent  without  his 
procurement  or  consent. 
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2.  The  name  and  residence  of  each  witness. 

3.  The  facts  to  which  they  would  testify  if  present. 

4.  The  materiality  of  the  evidence. 

5.  The  exercise  of  proper  diligence  tp  procure  the  attendance  of  the  ab- 
sent witnesses ;  and 

6.  That  affiant  believes  said  witnesses  can  be  had  at  the  time  to  which  it 
is  sought  to  have  the  trial  postponed. 

7.  Where  hearings  are  ordered  by  the  Commissioner  of  the  General  Land 
Office  in  cases  to  which  the  United  States  is  a  party,  continuances  will  be 
granted  in  accordance  with  the  usual  practice  in  United  States  cases  in  the 
courts,  without  requiring  an- affidavit  on  the  part  of  the  government. 

Rule  21.  One  continuance  only  shall  be  allowed  to  either  party  on  ac- 
count of  absent  witnesses;  unless  the  party  applying  for  a  further  continu- 
ance shall  at  the  same  time  apply  for  an  order  to  take  the  depositions  of  the 
alleged  absent  witnesses. 

Rule  22.  No  continuance  shall  be  granted  when  the  opposite  party  shall 
admit  that  the  witnesses  would,  if  present,  testify  to  the  statement  set  out  in 
the  application  for  continuance. 

10.  Depositions  on  Interrogatories. 

Rule  23.  Testimony  may  be  taken  by  deposition  in  the  following  cases : 

1.  Where  the  witness  is  unable  from  age,  infirmity,  or  sickness,  or  shall 
refuse  to  attend  the  hearing  at  the  local  land  office. 

2.  Where  the  witness  resides  more  than  50  miles  from  the  place  of  trial, 
computing  distance  by  the  usually  traveled  route. 

3.  Where  the  witness  resides  out  of,  or  is  about  to  leave,  the  State  or 
Territory,  or  is  absent  therefrom. 

4.  Where,  from  any  cause,  it  is  apprehended  that  the  witness  may  be  un- 
able or  refuse  to  attend ;  in  which  case  the  deposition  will  be  used  only  in 
event  that  the  personal  attendance  of  the  witness  cannot  be  obtained. 

Rule  24.  The  party  desiring  to  take  a  deposition  under  Rule  23,  must 
comply  with  the  following  regulations : 

1.  He  must  make  affidavit  before  the  Register  or  Receiver,  setting  forth 
one  or  more  of  the  above  named  causes  for  taking  such  deposition,  and  that 
the  witness  is  material. 

2.  He  must  file  with  the  Register  and  Receiver  the  interrogatories  to  be 
propounded  to  the  witness. 

3.  He  must  state  the  name  and  residence  of  the  witness. 

4.  He  must  serve  a  copy  of  the  interrogatories  on  the  opposing  party,  or 
his  attorney. 

Rule  25.  The  opposing  party  will  be  allowed  ten  days  in  which  to  file 
cross-interrogatories. 

Rule  26.  After  the  expiration  of  the  ten  days  allowed  for  filing  cross 
interrogatories,  a  commission  to  take  the  deposition  shall  be  issued  by  the 
Register  and  Receiver,  which  commission  shall  be  accompanied  by  a  copy 
of  all  the  interrogatories  filed. 

Rule  27.  The  Register  and  Receiver  may  designate  any  officer  author- 
ized to  administer  oaths  within  the  county  or  district  where  the  witness  re- 
sides to  take  such  deposition. 

Rule  28.  It  is  the  duty  of  the  officer  before  whom  the  deposition  is  taken 
to  cause  the  interrogatories  appended  to  the  commission  to  be  written  out, 
and  the  answers  thereto  to  be  inserted  immediately  underneath  the  respec- 
tive questions,  and  the  whole,  when  completed,  is  to  be  read  over  to  the 
witness,  and  must  be  by  him  subscribed  and  sworn  to  in  the  usual  manner 
before  the  witness  is  discharged. 
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Rxn.E  29.  The  officer  must  attach  his  certificate  to  the  deposition,  stating 
that  the  same  was  subscribed  and  sworn  to  by  the  deponent  at  the  time  and 
place  therein  mentioned. 

Rule  30.  The  deposition  and  certificate,  together  with  the  commission 
and  interrogatories,  must  then  be  sealed  up,  the  title  of  the  cause  indorsed 
on  the  envelope,  and  the  whole  returned  by  mail  oi  express  to  the  Register 
and  Receiver. 

Rule  3 1 .  Upon  receipt  of  the  package  at  the  local  Land  Office,  the  date 
when  the  same  is  opened  must  be  indorsed  on  the  envelope  and  body  of  the 
deposition  by  the  local  land  officers. 

Rule  32.  If  the  officer  designated  to  take  the  deposition  has  no  official 
seal,  a  proper  certificate  of  his  official  character,  under  seal,  must  accompany 
his  return. 

Rule  35.  The  parties  in  any  case  may  stipulate  in  writing  to  take  deposi- 
tions before  any  qualified  officer,  and  in  any  manner. 

Rule  34.  All  stipulations  by  parties  or  counsel  must  be  in  writing,  and 
be  filed  with  the  Register  and  Receiver. 

II.   Oral  Testimony  before  Other  Officers  than  Registers  and  Receivers, 

Rule  35.  In  the  discretion  of  Registers  and  Receivers,  testimony  may  be 
taken  near  the  land  in  controversy  before  a  United  States  Commissioner  or 
other  officer  authorized  to  administer  oaths,  at  a  time  and  place  to  be  fixed 
by  them  as  stated  in  the  notice  of  hearing. 

2.  Officers  taking  testimony  under  the  foregoing  rule  will  be  governed  by 
the  rules  applicable  to  trials  before  Registers  and  Receivers.  (See  Rules  36 
to  42,  inclusive.). 

3.  Testimony  so  taken  must  be  certified  to,  sealed  up,  and  transmitted  by 
mail  or  express  to  the  Register  and  Receiver,  and  the  receipt  thereof  at  the 
local  office  noted  on  the  papers,  in  the  same  manner  as  provided  in  case  of 
depositions  by  Rules  29  to  32,  inclusive. 

4.  On  the  day  set  for  hearing  at  the  local  office,  the  Register  and  Re- 
ceiver will  examine  the  testimony  taken  by  the  officer  designated,  and  render 
a  decision  thereon  in  the  same  manner  as  if  the  testimony  had  been  taken 
before  themselves.     (See  Rules  50  to  53  inclusive.) 

5.  No  charge  for  examining  testimony  in  such  cases  will  be  made  by  the 
Register  and  Receiver. 

6.  Officers  designated  to  take  testimony  under  this  rule  will  be  allowed  to 
charge  such  fees  as  are  properly  authorized  by  the  tariff  of  fees  existing  in 
the  local  courts  of  their  respective  districts,  to  be  taxed  in  the  same  or 
equivalent  manner  as  costs  are  taxed  by  Registers  and  Receivers  under 
Rules  54  to  58,  inclusive. 

7.  When  an  officer  designated  to  take  testimony  under  this  rule,  or  when 
an  officer  designated  to  take  depositions  under  Rule  27,  cannot  act  on  the 
day  fixed  for  taking  the  testimony  or  deposition,  the  testimony  or  deposi- 
tion, as  the  case  may  be,  will  be  deemed  properly  taken  before  any  other 
qualified  officer,  at  the  same  place  and  time^  who  may  be  authorized,  by  the 
officer  originally  designated,  or  by  agreement  of  parties,  to  act  in  the  place 
of  the  officer  first  named 

12.   Trials, 

Rule  36.  Upon  the  trial  of  a  cause  the  Register  and  Receiver  may  in  any 
case,  and  should  in  all  cases  when  necessary,  personally  direct  the  examina* 
tion  of  the  witnesses,  in  order  to  draw  from  them  all  the  facts  within  their 
knowledge  requisite  to  a  correct  conclusion  by  the  officers  upon  any  point 
connected  with  the  case. 

Rule  37.  The  Register  and  Receiver  will  be  careful  to  reach,  if  possible. 
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the  exact  condition  and  status  of  the  land  involved  by  any  contest,  and  will 
ascertain  all  the  facts  having  any  bearing  upon  the  rights  of  parties  in 
interest. 

Rule  38.  In  pre-emption  cases  they  will  particularly  ascertain  the  nature, 
extent,  and  value  of  alleged  improvements ;  by  whom  made,  and  when  ;  the 
true  date  of  the  settlement  of  persons  claiming ;  the  steps  taken  to  mark  and 
secure  the  claim,  and  the  exact  status  of  the  land  at  tha^  date  as  shown  upon 
the  records  of  their  office. 

Rule  39.  In  like  manner,  under  the  homestead  and  other  laws,  the  con- 
ditions affecting  the  inception  of  the  alleged  right,  as  well  as  the  subsequent 
acts  of  the  respective  claimants,  must  be  fully  and  specifically  examined. 

Rule  40.  Due  opportunity  will  be  allowed  opposing  claimants  to  confront 
and  cross-examine  the  witnesses  introduced  by  either  party. 

Rli.e  41.  No  testimony  will  be  excluded  from  the  record  by  the  Register 
and  Receiver  on  the  ground  of  any  objection  thereto ;  but  when  objection 
is  made  to  testimony  offered,  the  exceptions  will,  be  noted,  and  the  testi- 
mony, with  the  exceptions,  will  come  up  with  the  case  for  the  consideration 
of  the  Commissioner.  Officers  taking  testimony  will,  however,  summarily 
put  a  stop  to  obviously  irrelevant  questioning. 

Rule  42.  Upon  the  day  originally  set  for  hearing,  and  upon  any  date  to 
which  the  trial  may  be  continued,  the  testimony  of  all  the  witnesses  present 
shall  be  taken  and  reduced  to  writing.  When  testimony  is  taken  in  short- 
hand, the  stenographer's  notes  must  be  written  out  and  the  written  testi- 
mony then  and  there  subscribed  by  the  witness  and  attested  by  the  officer 
before  whom  the  same  is  taken. 

13. — Appeals. 

Rule  43.  Appeals  from  the  final  action  or  decisions  of  Registers  and  Re- 
ceivers lie  in  every  case  to  the  Commissioner  of  the  General  Land  Office. 
(Revised  Statutes,  Sections  453,  2478.) 

Rule  44.  After  hearing  in  a  contested  case  has  been  had  and  closed,  the 
Register  and  Receiver  will  in  writing  notify  the  parties  in  interest  of  the 
conclusions  to  which  they  have  arrived,  and  that  thirty  days  are  allowed  for 
an  appeal  from  their  decision  to  the  Commissioner,  the  notice  to  be  served 
personally  or  by  registered  letter  through  the  mail  to  their  last  known 
address. 

Rule  45.  The  appeal  must  be  in  writing  or  in  print,  and  should  set  forth 
in  brief  and  clear  terms  the  specific  points  of  exception  to  the  ruling  ap- 
pealed from. 

Rule  46.  Notice  of  appeal  and  copy  of  specification  of  errors  shall  be 
served  on  appellee  within  the  time  allowed  for  appeal,  and- appellee  shall  be 
allowed  ten  days  for  reply  before  transmittal  of  the  record  to  the  General 
Land  Office. 

Rule  47.  No  appeal  from  the  action  or  decisions  of  the  Register  and  Re- 
ceiver will  be  received  at  the  General  Land  Office  unless  forwarded  through 
the  local  officers. 

Rule  48.  In  case  of  a  failure  to  appeal  from  the  decision  of  the  local  of- 
ficers, their  decision  will  be  considered  final  as  to  the  facts  in  the  case,  and 
will  be  disturbed  by  the  Commissioner  only  as  follows : 

1.  Where  fraud  or  gross  irregularity  is  suggested  on  the  face  of  the  papers. 

2.  Where  the  decision  is  contrary  to  existing  laws  or  regulations. 

3.  In  event  of  disagreeing  decisions  by  the  local  officers. 

4»  Where  it  is  not  shown  that  the  party  against  whom  the  decision  was 
rendered  was  duly  notified  of  the  decision  and  of  his  right  of  appeal. 

Rule  49.  In  any  of  the  foregoing  cases  the  Commissioner  will  reverse  or 
modify  the  decision  of  the  local  officers,  or  remand  the  case,  at  his  discretion. 
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Rule  50.  All  documents  once  received  by  the  local  officers  must  be  kept 
on  file  with  the  cases,  and  the  date  of  filing  must  be  noted  thereon ;  and  no 
papers  will  be  allowed  under  any  circumstances  to  be  removed  from  the 
files  or  taken  from  the  custody  of  the  Register  and  Receiver ;  but  access  to 
the  same  under  proper  rules,  so  as  not  to  interfere  with  necessary  public 
business,  will  be  permitted  to  the  parties  in  interest,  or  their  attorneys, 
under  the  supervisioi)  of  those  officers. 

14.     Reports  and  Opinions. 

Rule  51.  Upon  the  termination  of  a  contest,  the  Register  and  Receiver 
will  render  a  joint  report  and  opinion  in  the  case,  making  full  and  specific 
references  to  the  postings  and  annotations  upon  their  records. 

Rule  52.  The  Register  and  Receiver  will  promptly  forward  their  report, 
together  with  the  testimony  and  all  the  papers  in  the  case,  to  the  Commis- 
sioner of  the  General  Land  Office,  with  a  brief  letter  of  transmittal,  describ- 
ing the  case  by  its  title,  the  nature  of  the  contest,  and  the  tract  involved. 

Rule  53.  The  local  officers  will  thereafter  take  no  further  action  afiFect- 
ing  the  disposal  of  the  land  in  contest  until  instructed  by  the  Commis- 
sioner. 

15.    Taxation  of  Costs, 

Rule  54.  Parties  contesting  pre-emption,  homestead,  or  timber  culture 
entries,  and  claiming  preference  rights  of  entry  under  the  second  section  of 
the  Act  of  May  14,  t88o  (21  Stat.,  140),  must  pay  the  costs  of  contest. 

Rule  55.  In  other  contested  cases  each  party  must  pay  the  costs  of  tak- 
ing testimony  upon  his  own  direct  and  cross  examination. 

Rule  56.  The  accumulation  of  excessive  costs  under  Rule  54  will  not  be 
permitted,  but  where  the  officer  taking  testimony  shall  rule  that  a  course  of 
examination  is  irrelevant,  and  checks  the  same  under  Rule  41,  he  may, 
nevertheless,  in  his  discretion,  allow  the  same  to  proceed  at  the  sole  cost  of 
the  party  making  such  examination. 

Rule  57.  Where  parties  contesting  pre-emption,  homestead,  or  timber 
culture  entries  establish  their  right  of  entry,  under  the  pre-emption  or 
homestead  laws,  of  the  land  in  contest,  by  virtue  of  actual  settlement  and 
improvement,  without  reference  to  the  Act  of  May  14,  1880,  the  cost  of 
contest  will  be  adjudged  under  Rule  55. 

Rule  58.  Registers  and  Receivers  will  apportion  the  costs  of  contest  in 
accordance  with  the  foregoing  rules,  and  may  require  the  party  liable  thereto 
to  give  security,  in  advance  of  trial,  by  deposit  or  otherwise,  in  a  reasonable 
sum  or  sums,  for  payment  of  the  costs  of  transcribing  the  testimony. 

Rule  59.  The. costs  of  contest  chargeable  by  Registers  and  Receivers  are 
the  legal  fees  for  reducing  testimony  to  writing.  No  other  contest  fees  or 
costs  will  be  allowed  to  or  charged  by  those  officers  directly  or  indirectly. 

Rule  60.  Contestants  must  give  their  own  notices  and  pay  the  expenses 
thereof. 

Rule  61.  Upon  the  termination  of  a  trial,  any  excess  in  the  sum  de- 
posited as  security  for  the  costs  of  transcribing  the  testimony  will  be  re- 
turned to  the  proper  party. 

Rule  62.  When  hearings  are  ordered  by  the  Commissioner  or  by  the 
Secretary  of  the  Interior,  upon  the  discovery  of  reasons  for  suspension  in 
the  usual  course  of  examination  of  entries,  the  preliminary  costs  will  be  pro- 
vided from  the  contingent  fund  for  the  expenses  of  local  land  offices. 

Rule  63.  The  preliminary  costs  provided  for  by  the  preceding  section 
will  be  collected  by  the  Register  and  Receiver  when  the  parties  arc  brought 
before  them  in  obedience  to  the  order  of  hearing. 

Rule  64.  The  Register  and  Receiver  will  then  require  proper  provision 
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to  be  made  for  such  further  notification  as  may  become  necessary  in  the 
usual  progress  of  the  case  to  final  decision. 

Rule  65.  The  Register  and  Receiver  will  append  to  their  report  in  each 
case  a  statement  of  costs  and  the  amount  actually  paid  by  each  of  the  con- 
testants, and  also  a  statement  of  the  amount  deposited  to  secure  the  pay- 
ment of  the  costs,  how  said  sum  was  apportioned,  and  the  amount  returned, 
if  any,  and  to  whom. 

16.  Appeals  from  Decisions  Rejecting  Applications  to  Enter  Public  Lands, 

Rule  66.  For  the  purpose  of  enabling  appeals  to  be  taken  from  the  rul- 
ings or  action  of  the  local  officers  relative  to  applications  to  f^le  upon,  enter, 
or  locate  the  public  lands,  the  following  rules  will  be  observed: 

1.  The  Register  and  Receiver  will  indorse  upon  every  rejected  applica- 
tion the  date  when  presented  and  their  reasons  for  rejecting  it. 

2.  They  will  promptly  advise  the  party  in  interest  of  their  action,  and  of 
his  right  of  appeal  to  the  Commissioner. 

3.  They  will  note  upon  their  records  a  memorandum  of  the  transaction. 
Rule  67.  The  party  aggrieved  will  be  allowed  thirty  days  from  receipt 

of  notice  in  which  to  file  his  appeal  in  the  local  land  office.  Where  the 
notice  is  sent  by  mail,  five  days  additional  time  will  be  allowed  for  trans- 
mission of  notice,  and  five  for  the  return  of  the  appeal. 

Rule  68.  The  Register  and  Receiver  will  promptly  forward  the  appeal  to 
the  General  Land  Office,  together  with  a  full  report  upon  the  case. 

Rule  69.  This  report  should  recite  all  the  facts  and  the  proceedings  had, 
and  most  embrace  the  following  particulars : 

1.  A  statement  of  the  application  and  rejection,  with  the  reasons  for  the 
rejection. 

2.  A  description  of  the  tract  involved  and  a  statement  of  its  status  as 
shown  by  the  records  of  the  local  land  office. 

3.  References  to  all  entries,  filings,  annotations,  memoranda,  and  corres- 
pondence shown  by  the  record  relating  to  said  tract,  and  to  the  proceed- 
ing had. 

Rule  70.  Rules  43  to  48,  inclusive,  and  Rule  93,  are  applicable  to  all 
appeals  from  the  decisions  of  Registers  and  Receivers. 

11. 

PROCEEDINGS   BEFORE   SURVEYORS  GENERAL. 

Rule  71.  The  proceedings  in  hearings  and  contests  before  Surveyors- 
General  shall,  as  to  notices,  depositions  and  other  matters,  be  governed  as 
Dearly  as  may  be  by  the  rules  prescribed  for  proceedings  before  Registers 
and  Receivers,  unless  otherwise  provided  by  law. 

III. 

PROCEEDINGS   BEFORE  THE   COMMISSIONER  OF   THE   GENERAL   LAND  OFFICE 

AND   SECRETARY   OF   THE   INTERIOR. 

I.  Examination  and  Argument, 

Rule  72.  When  a  contest  has  been  closed  before  the  local  land  officers, 
and  their  report  forwarded  to  the  General  Land  Office,  no  additional  evidence 
'^iU  be  admitted  in  the  case  unless  offered  under  stipulation  of  the  parties  to 
the  record,  except  where  such  evidence  is  presented  as  the  basis  of  a  motion 
for  a  new  trial  or  in  support  of  a  mineral  application  or  protest;  but  this 
nile  will  not  prevent  the  Commissioner,  in  the  exercise  of  his  discretion, 
from  ordering  further  investigation  when  necessary. 
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Rule  73.  After  the  CommissioDer  shall  have  received  a  record  of  testi- 
mony in  a  contested  case,  thirty  days  will  be  allowed  to  expire  before  any 
action  thereon  is  taken,  unless  in  the  judgment  of  the  Commissioner,  public 
policy  or  private  necessity  shall  demand  summary  action,  in  which  case  he 
will  proceed  at  his  discretion,  first  notifying  the  attorneys  of  record  of  his 
proposed  action. 

Rule  74.  When  a  case  is  pending  on  appeal  from  the  decision  of  the 
Register  and  Receiver,  or  Surveyor- General,  and  argument  is  not  filed  be- 
fore the  same  is  reached  in  its  order  for  examination,  the  argument  will  be 
considered  closed,  and  thereafter  no  further  arguments  or  motions  of  any 
kind  will  be  eatertained  except  upon  written-  stipulation  duly  filed,  or  good 
cause  shown  to  the  Commissioner. 

Rule  75.  If,  before  decision  by  the  Commissioner,  either  party  should 
desire  to  discuss  a  case  orally,  reasonable  opportunity  therefor  will  be  given 
in  the  discretion  of  the  Commissioner,  but  only  at  a  time  to  be  fixed  by 
him  upon  notice  to  the  opposing  counsel,  stating  time,  and  specific  points 
upon  which  discussion  is  desired;  and,  except  as  herein  provided,  no  oral 
hearings  or  suggestions  will  be  allowed. 

2.  Rehearing  and  Review, 

Rule  76.  Motions  for  rehearing  before  Registers  and  Receivers,  or  for 
review  or  reconsideration  of  the  decisions  of  the  Commissioner  or  Secre- 
tary, will  be  allowed  in  accordance  ^ith  legal  principles  applicable  to  mo- 
tions for  new  trials  at  law,  after  due  notice  to  the  opposing  party. 

Rule  77.  Motions  for  rehearing  and  review,  except  as  provided  in  Rule 
114,  must  be  filed  in  the  office  wherein  the  decision  to  be  affected  by  such 
rehearing  or  review  was  made,  or  in  the  local  land  office  for  transmittal  to 
the  General  Land  Office  ;  and,  except  when  based  upon  newly -discovered 
evidence,  must  be  filed  within  thirty  days  from  notice  of  such  decision. 

Rule  78.  Motions  for  rehearing  and  review  must  be  accompanied  by  an 
affidavit  of  the  party,  or  his  attorney,  that  the  motion  is  made  in  good  faith, 
and  not  for  the  purpose  of  delay. 

Rule  79.  The  time  between  the  filing  of  a  motion  for  rehearing  or  re- 
view, and  the  notice  of  the  decision  upon  such  motion,  shall  be  excluded  in 
computing  the  time  allowed  for  appeal. 

Rule  80.  No  officer  shall  entertain  a  motion  in  a  case  after  an  appeal 
from  his  decision  has  been  taken. 

3.  Appeals  from  the  Commissioner  to  the  Secretary, 

Rule  81.  An  appeal  may  be  taken  from  the  decision  of  the  Commissioner 
of  the  General  Land  Office  to  the  Secretary  of  the  Interior  upon  any  ques- 
tion relating  to  the  disposal  of  the  public  lands,  and  to  private  land  claims, 
except  in  case  of  interlocutory  orders  and  decisions,  and  orders  for  hearing 
or  other  matter  resting  in  the  discretion  of  the  Commissioner.  Decisions 
and  orders  forming  the  above  exception  will  be  noted  in  the  record,  and 
will  be  considered  by  the  Secretary  on  review  in  case  an  appeal  upon  the 
merits  be  finally  allowed. 

Rule  82.  When  the  Commissioner  considers  an  appeal  defective,  he  will 
notify  the  party  of  the  defect,  and  if  not  amended  within  fifteen  days  from 
the  date  of  the  service  of  such  notice,  the  appeal  may  be  dismissed  by  the 
Secretary  of  the  Interior,  and  the  case  closed. 

Rule  83.  In  proceedings  before  the  Commissioner,  in  which  he  shall 
formally  decide  that  a  party  has  no  right  of  appeal  to  the  Secretary,  the 
party  against  whom  such  decision  is  rendered  may  apply  to  the  Secretary 
for  an  order  directing  the  Commissioner  to  certify  said  proceedings  to  the 
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Secretary,  and  to  suspend  further  action  until  the  Secretary  shall  pass  upon 
the  same. 

Rule  84.  Applications  to  the  Secretary  under  the  preceding  rule  shall  be 
made  in  writing  under  oath,  and  shall  fully  and  specifically  set  forth  the 
grounds  upon  which  application  is  made. 

Rule  85.  When  the  Commissioner  shall  formally  decide  against  the  right 
of  an  appeal,  he  shall  suspend  action  on  the  case  at  issue  for  twenty  days 
from  service  of  notice  of  his  decision,  to  enable  the  party  against  whom  the 
decision  is  rendered  to  apply  to  the  Secretary  for  an  order,  in  accordance 
with  Rules  S^  and  84. 

Rule  86.  Notice  of  an  appeal  from  the  Commissioner's  decision  must  be 
filed  in  the  General  Land  Office,  and  served  on  the  appellee  or  his  counsel 
within  sixty  days  from  the  date  of  the  service  of  notice  of  such  decision. 

Rule  87.  When  notice  of  the  decision  is  given  through  the  mails  by  the 
Register  and  Receiver,  or  Surveyor- General,  five  days  additional  will  be  al- 
lowed by  those  officers  for  the  transmission  of  the  letter,  and  five  days  for 
the  return  of  the  appeal  through  the  same  channel,  before  reporting  to  the 
General  Land  Office. 

Rule  88.  Within  the  time  allowed  for  giving  notice  of  appeal,  the  ap- 
pellant shall  also  file  in  the  General  Land  Office  a  specification  of  errors, 
which  specification  shall  clearly  and  concisely  designate  the  errors  of  which 
he  complains. 

Rule  89.  He  may  also,  within  the  same  time,  file  a  written  argument, 
with  citation  of  authorities,  in  support  of  his  appeal. 

Rule  90.  A  failure  to  file  a  specification  of  errors  within  the  time  required 
will  be  treated  as  a  waiver  of  the  right  of  appeal,  and  the  case  will  be  con- 
sidered closed. 

Rule  91.  The  appellee  shall  be  allowed  thirty  days  from  the  expiration  ot 
the  sixty  days  allowed  for  appeal  in  which  to  file  his  argument. 

Rule  92.  The  appellant  shall  be  allowed  thirty  days  from  service  of  argu- 
ment of  appellee  in  which  to  file  argument  strictly  in  reply ;  and  no  other 
or  further  arguments  or  motions  of  any  kind  shall  be  filed  without  permis- 
sion of  the  Commissioner  or  Secretary  and  notice  to  the  opposite  party. 

Rule  93.  A  copy  of  the  notice  of  appeal,  specification  of  errors,  and  all 
arguments  of  either  party,  shall  be  served  on  the  opposite  party  within  the 
time  allowed  for  filing  the  same. 

Rule  94.  Such  service  shall  be  made  personally  or  by  registered  letter. 

Rule  95.  Proof  of  personal  service  shall  be  the  written  acknowledgment 
of  the  party  served,  or  the  affidavit  of  the  person  making  the  service  attached 
to  the  papers  served,  and  stating  time,  place,  and  manner  of  service. 

Rule  96.  Proof  of  service  by  registered  letter  shall  be  the  affidavit  of  the 
person  mailing  the  letter  attached  to  a  copy  of  the  post-office  receipt. 

Rule  97.  Fifteen  days,  exclusive  of  the  day  of  mailing,  will  be  allowed 
for  the  transmission  of  notices  and  papers  by  mail,  except  in  case  of  notice 
to  resident  attorne3rs,  when  one  day  will  be  allowed. 

Rule  98.  Notice  of  interlocutory  motions  and  proceedings  before  the 
Commissioner  and  Secretary  shall  be  served  personally  or  by  registered 
letter,  and  service  proved  as  provided  in  Rules  94  and  95. 

Rule  99.  No  motion  affecting  the  merits  of  the  case  or  the  regular  order 
of  proceedings  will  be  entertained,  except  on  due  proof  of  service  of  notice. 

Rule  100.  Ex  parte  cases  and  cases  in  which  the  adverse  party  does  not 
appear,  will  be  governed  by  the  foregoing  rules  as  to  notices  of  decisions, 
time  for  appeal,  and  filing  of  exceptions  and  arguments,  as  far  as  applicable. 
In  such  cases,  however,  the  right  to  file  additional  evidence  at  any  stage  of 
the  proceedings  to  cure  defects  in  the  proof  or  record  will  be  allowed. 
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Rule  ioi.  No  person  hereafter  appearing  as  a  party  or  attorney  in  any 
case  shall  be  entitled  to  a  notice  of  the  proceedings  who  does  not  at  the 
time  of  his  appearance  file  in  the  office  in  which  the  case  is  pending  a  state- 
ment in  writing,  giving  his  name  and  post-office  address,  and  the  name  of 
the  party  whom  he  represents;  nor  shall  any  person  who  has  heretofore  ap- 
peared in  a  case  be  entitled  to  a  notice  unless  within  fifteen  days  after  being 
requested  to  file  such  statement  he  shall  comply  with  said  requirement. 

Rule  102.  No  person  not  a  party  to  the  record  shall  intervene  in  a  case 
without  first  disclosing  on  oath  the  nature  of  his  interest. 

Rule  103.  When  the  Commissioner  makes  an  order  or  decu^ion  affecting 
the  merits  of  a  case  or  the  regular  order  of  proceedings  therein,  he  will 
cause  notice  to  be  given  to  each  party  in  interest  whose  address  is  known. 

4.  Attorneys, 

Rule  104.  In  all  cases,  contested  or  ex  parte ^  where  the  parties  in  in- 
terest are  represented  by  attorneys,  such  attorneys  will  be  recognized  as 
fully  controlling  the  cases  of  their  respective  clients. 

Rule  105.  All  notices  will  be  served  upon  the  attorneys  of  record. 

Rule  106.  Notice  to  one  attorney  in  a  case  shall  constitute  notice  to  all 
counsel  appearing  for  the  party  represented  by  him,  and  notice  to  the  at- 
torney will  be  deemed  notice  to  the  party  in  interest. 

Rule  107.  All  attorneys  practicing  before  the  General  Land  Office  and 
Department  of  the  Interior  must  first  file  the  oath  of  office  prescribed  by 
section  3478,  United  States  Revised  Statutes. 

Rule  108.  In  an  examination  of  any  case,  whether  contested  or  ex  parte ^ 
and  for  the  preparation  of  arguments,  the  attorneys  employed,  when  in 
good  standing  in  the  Department,  will  be  allowed  full  opportunity  to  con- 
sult the  record  of  the  case  and  to  examine  the  abstracts,  plats,  field -notes, 
and  tract- books,  and  the  correspondence  of  the  General  Land  Office  or  of 
the  Department  relative  thereto,  and  to  make  verbal  inquiries  of  the  various 
chiefs  of  divisions  at  their  respective  desks  in  respect  to  the  papers  or  status 
of  said  case ;  but  such  personal  inquiries  will  be  made  of  no  other  clerk  in 
the  division  except  in  the  presence  or  with  the  consent  of  the  head  thereof, 
and  will  be  restricted  to  the  hours  between  11  a.  m.  and  2  p.  m. 

Rule  109.  Any  attorney  detected  in  any  abuse  of  the  above  privileges  or 
in  gross  misconduct,  upon  satisfactory  proof  thereof,  after  due  notice  and 
hearing,  shall  be  prohibited  from  further  practicing  before  the  Department. 

Rule  110.  Should  either  party  desire  to  discuss  a  case  orally  before  the 
Secretary,  opportunity  will  be  afforded  at  the  discretion  of  the  Department, 
but  only  at  a  time  specified  by  the  Secretary  or  fixed  by  stipulation  of  the 
parties,  with  the  consent  of  the  Secretary ;  and  in  the  absence  of  such  stip- 
ulation, or  written  notice  to  opposing  counsel,  with  like  consent,  specifying 
the  time  when  argument  will  be  heard. 

Rule  hi.  The  examination  of  cases  on  appeal  to  the  Commissioner  or 
Secretary,  will  be  facilitated  by  filing  in  printed  form  such  arguments  as  it 

desired  to  have  considered. 

5.  Decisions, 

Rule  112.  Decisions  of  the  Commissioner  not  appealed  from  within  the 
period  prescribed  become  final,  and  the  case  will  be  regularly  closed. 

Rule  113.  The  decision  of  the  Secretary,  so  far  as  respects  the  action  of 
h  e  Executive,  is  final. 

Rule  114.  Motions  for  review  before  the  Secretary  of  the  Interior,  and 
applications  under  Rules  83  and  84,  shall  be  filed  with  the  Commissioner  of 
the  Land  Office,  who  will  thereupon  suspend  action  under  the  decision 
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songht  to  be  reviewed',  and  forward  to  the  Secretary  such  motion  or  appli- 
cation. 

None  of  the  foregoing  rules  shall  be  construed  to  deprive  the  Secretary  of 
the  Interior  of  the  exercise  of  the  directory  and  supervisory  powers  con- 
ferred upon  him  by  law.  L.  Q.  C.  Lamar,  Secretary."^ 

[Approved  August  13,  1885.] 


Acting  Secretary  MULDROW  to  Commissioner  SPARKS, y»M^  1 4,  1885. 

The  following  additional  Rule  of  Practice  has  been  adopted  by  the  De- 
partment: 
Rule  115.   Motions  for  review  befpre  the  Secretary  of  the  Interior,  and 

*The  foHowins  are  the  Rules  of  Practice  adopted  December  ao,  1880,  in  force  prior  to  those  adopted  to 
ulceeflect  September  1,  iSSs,  so  far  as  the  same  differ  from  the  present  rules  : 

RuLR  I.  Contests  may  be  initiated  by  a  party  in  interest,  or  by  any  other  person,  in  the  following  cases : 

I.  Alleged  abandoned  homestead  entries.    (Revised  Statutes,  Sec.  2297.) 

9.  Alleged  abandoned  or  forfeited  timber  culture  entries.    (20  Stat.j  ix-).  Sec.  3.) 

RuLB  9.  In  all  other  cases  contests  can  be  initiated  only  by  a  party  in  interest. 

Rules  3  and  4  correspond  to  Rules  2  and  3  now  in  force. 

Rcu  S'  Registers  and  Receivers  may  ordter  hearinES  in  the  following  cases,  wherein  entry  has  not  been 
peilccted  and  no  certificate  has  been  issued  as' a  basis  for  patent,  namely  : 

I.  Contests  between  pre-emption  claimants 

3.  Contests  between  homestead  and  pre-emption  claimants. 

3.  Contestf  to  clear  the  record  of  abandoned  homestead  entries. 

4  Contests  to  clear  the  record  of  abandoned  or  forfeited  timber  culture  entries. 

RuLK  12.  Notice  may  be  given  by  publication  alone,  only  when  it  is  shown  by  affidavit  of  the  contestant, 
and  by  such  oiber  evidence  as  the  Register  and  Receiver  may  require,  that  personal  service  cannot  be  made. 

Ri'Ls  13.  Notice  by  publication  shall  be  made  by  advertising  the  notice  at  least  once  a  week  for  four  suc- 
cessive weeks,  in  some  newspaper  published  in  the  county  wherein  the  land  in  contest  lies ;  and  if  no  news- 
paper be  publislied  in  such  county,  then  in  the  newspaper  published  in  the  county  nearest  to  such  land. 

Rule  14.  Where  notice  is  friven  by  publication,  a  copy  of  the  notice  shall  be  mailed  by  registered  letter  to 
the  Ust  IcDown  address  of  each  person  to  be  notified,  and  a  like  copy  shall  be  posted  in  a  conspicuous  place 
ir  iKtUnd  during  the  period  of  publication,  for  at  least  two  weeks  prior  to  the  day  set  for  hearing. 

KvLi30.  (The  7lh  clause  of  present  Rule  20  does  not  appear  in  the  old  rules  ) 

R(7Li3iS.  Registers  and  Receivers  are  not  authorized  to  cite  contestants  before  any  officer  other  than 
thenuelres. 

RuLR  41.  (The  rule  is  the  same  in  each  revision,  except  that  in  the  one  now  in  force,  the  last  clause  has 
been  added.) 

Rvu  42.  Upon  the  day  originally  set  for  hearing,  and  upon  any  day  to  which  the  trial  may  be  continued, 
tbcte^umoDy  of  all  the  witnesses  present  shall  be  taken  and  reduced  to  writing. 

RrLB43.  Appeals  from  the  action  or  decisions  of  Registers  and  Receivers  lie  in  every  case  to  the  Com- 
mmioner  of  the  General  Land  Office.    (Revised  Statutes,  Sections  451,  2478  ) 

Ri'LB44.  After  hearing  in  a  contestea  case  has  been  had  and  closed,  the  Register  and  Receiver  will  notify 
tbe  parties  in  interest  of  the  conclusions  to  which  they  have  arrived,  and  that  thirty  days  are  allowed  for  an 
appeal  from  their  decision  to  the  Commissioner. 

RtJLX  46.  (This  rule  in  the  text  is  a  new  one,  not  appearing  in  the  former  rules  ) 

RcLR  47.  A  failure  to  appeal  from  the  decision  of  the  local  officers  will  be  considered  final  as  to  the  facts 
io  the  case,  and  will  be  disturbed  by  the  Commissioner  only  as  follows : 

(Exceptions  same  as  in  Rule  48  in  the  text.) 

Rule  51.  In  order  that  all  parties  to  a  contest  may  have  full  opportunity  to  examine  the  record  and  piv- 
parc  iheir  aiguments  upon  the  questions  at  issue,  the  report  of  the  Regi»ter  and  Receiver  in  such  cases  will 
■oc  be  forwarded  until  the  expiration  of  the  thirty  days  named  in  the  notice  for  appeal,  unless  all  parties 
RflQcst  its  earlier  transmission. 

Ri'Li  54.  (This  rule  as  found  in  the  text  is  not  in  the  former  rules.) 

Ri'LR  54.  Applicants  for  contest  must  deposit  with  the  Register  and  Receiver  a  sufficient  sum  of  money  to 
ddray  the  cost  of  the  proceeding*. 

,  RtTLi  ss.  Registers  and  Receivers  are  not  required  to  make  advances  from  their  own  funds,  nor  to  Incur 
iD<!i¥iduid  liabilities,  for  the  expense  of  hearings. 

Ri'Ls  56.  When  testimony  is  taken  by  deposition,  the  party  in  whose  behalf  the  same  b  taken  must  pay 
t>e  r'j,is  thereof. 

ki  Lx  57.  Parties  contesting  the  validity  of  homestead  and  timber-culture  entries  must  pay  the  costs  of  the 
c-  •    I. 

Ki  ..B  58  In  other  contested  cases,  the  costs  may  be  equitably  apportioned  between  the  parties  by  the 
RetKtcr  and  Receiver. 

liL'Lt  so.  Only  the  actual  costs  of  notice,  and  the  legal  fees  for  reducing  testimony  to  writing,  or  for  acting 
00  iD-neral  land  applications  and  protests,  can  be  charged  to  the  parties.     (Revised  Statutes,  Sec.  2238.) 

Ri'LB  60.  Costs  of  notice  will  include  the  costs  of  all  notices  up  to  the  tinal  determination  of  the  case. 

(Rule  60  of  the  text  is  a  new  rule.) 
,  Rule  67.  The  party  aggrieved  will  be  allowed  thirty  days  finom  receipt  of  notice  in  which  to  file  his  appeal 
ia  the  localland  office.  . 

RuLs  70.  Rules  43  to  48,  inclusive,  are  applicable  to  all  appeals  from  the  decisions  of  Registers  and  Re- 
coTeti, 

Rtxa  8a,  When  the  Commissioner  considers  an  appeal  defective,  he  will  notify  the  party  of  the  defect,  and 
if  rot  amended  withm  fifteen  days  from  the  date  of^the  service  of  such  notice,  the  appeal  will  be  dismissed 
and  the  case  dosed. 

Rtn.t  114.    The  preceding  rules  shall  take  effect  on  the  first  day  of  February,  1881. 

None  of  the  foregoing  rules  shall  be  construed  to  deprive  the  Secretary  of  the  Interior  of  the  exercise  of 
^e  directory  and  supervisory  powers  conferred  upon  him  by  law. 

(Rule  114  of  the  text  is  not  round  in  the  former  rules.) 
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applications  under  Rules  S$  and  84,  shall  be  filed  with  the  Commissioner  of 
the  Land  Office,  who  will  thereupon  suspend  action  under  the  decision 
sought  to  be  reviewed,  and  forward  to  the  Secretary  such  motion  or  applica- 
tion. 

You  will  please  make  due  promulgation  of  the  above. 


AMENDMENTS. 


AMENDMENT   OF   RULE    70. 
Commissioner  Sparks,  October  26,  1885. 

Rule  70  of  Rules  of  Practice,  approved  August  13,  1885,  is  hereby 
amended  to  read  as  follows : 

**  Rule  70.  Rules  43  and  48,  inclusive,  and  Rule  93,  are  not  applicable  to 
appeals  from  decisions  rejecting  applications  to  enter  public  lands.*' 

Approved  October  26,  1885  : 

H.  L.  MuLDROW,  Acting  Secretary, 

AMENDMENT  OF   RULE   8l. 
Commissioner  SPARKS,  December  8,  1885. 

Rule  81  of  Rules  of  Practice,  approved  August  13,  1885,  ^  hereby 
amended  so  as  to  read  as  follows : 

''No  appeal  shall  be  had  from  the  action  of  the  Commissioner  of  the 
General  Land  Office  affirming  the  decision  of  the  local  officers  in  any  case 
where  the  party  or  parties  adversely  affected  thereby  shall  have  failed,  after 
due  notice,  to  appeal  from  such  decision  of  said  local  officers. 

**  Subject  to  this  provision,  an  appeal  may  be  taken  from  the  decision  of 
the  Commissioner  of  the  General  Land  Office  to  the  Secretary  of  the  Inte- 
rior upon  any  question  relating  to  the  disposal  of  the  public  lands  and  to 
private  land  claims,  except  in  case  of  interlocutory  orders  and  decisions  and 
orders  for  hearing  or  other  matter  resting  in  the  discretion  of  the  Commis- 
sioner. Decisions  and  orders  forming  the  above  exception  will  be  noted  in 
the  record,  and  will  be  considered  by  the  Secretary  on  review  in  case  an  ap- 
peal upon  the  merits  be  finally  allowed." 

Approved  December  8,  1885  : 

H.  L.  MuLDROw,  Acting  Secretary. 

AMENDMENT  OF  RULE  To8. 
Commissioner  STAKKSy yanuary  ii,  1886. 

Rule  108  of  Rules  of  Practice,  approved  August  13,  1885,  is  hereby 
amended  so  as  to  read  as  follows : 

"  In  the  examination  of  any  case,  whether  contested  or  ex  parte,  the  at- 
torneys employed  in  said  case,  when  in  good  standing  in  the  Department, 
for  the  preparation  of  arguments,  will  be  allowed  full  opportunity  to  consult 
the  records  of  the  case,  the  abstracts,  field-notes,  and  tract  books,  and  the 
correspondence  of  the  General  Land  Office  or  of  the  Department  not  deemed 
privileged  and  confidential ;  and  whenever,  in  the  judgment  of  the  Commis- 
sioner, it  would  not  jeopardize  any  public  or  official  interest,  may  make 
verbal  inquiries  of  chiefs  of  divisions  at  their  respective  desks  in  respect  to 
the  papers  or  status  of  said  case ;  but  such  inquiries  will  not  be  made  to  said 
chiefs  or  other  clerks  of  division  except  upon  consent  of  the  Commissioner, 
Assistant  Commissioner,  or  Chief  Clerk,  and  will  be  restricted  to  hours  be- 
tween II  a.  m.  and  2  p.  m." 

Approved  January  11,  1886. 

L.  Q.  C.  LAMAR,  Secretary^ 
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AMENDMENTS  OF  RULE  1 1 4. 
Commissioner  Sparks,  March  27,  1 886. 

Rule  1 14  of  Practice  is  amended  to  read  as  follows : 

"  Motions  for  a  review  of  decisions  of  the  Secretary  should  be  filed  with 
the  Secretary,  who  may,  in  his  discretion ^  suspend  action  on  the  decision 
sought  to  be  reviewed  until  such  motion  shall  be  decided." 

Approved. 

L.  Q.  C.  LAMAR,  Secretary. 

Commisnamtr  Stockslagbr,  June  14,  1888. 

The  following  amendment,  approved  March  27,  1886,  to  Rule  114  of 
Practice,  to  wit : 

Motions  for  a  review  of  decisions  of  the  Secretary  should  be  filed  with  the  Secretary,  who 
may,  in  his  discretion,  suspend  action  on  the  decision  sought  to  be  reviewed  until  such 
motion  shall  be  decided, 

is  hereby  revoked;  and  Rule  114  of  Rules  of  Practice,  approved  August  13, 
1885,  to  wit : 

Motions  for  review  before  the  Secretary  of  the  Interior,  and  applications  under  Rules  83 
and  84,  shall  be  filed  with  the  Commissioner  of  the  Land  Office,  who  will  thereupon  suspend 
action  under  lh.e  decision  sought  to  be  reviewed,  and  forward  to  the  Secretary  such  motion, 
or  application, 

will  from  this  date  be  in  force. 
Approved  June  14,  1888. 

WM.  F.  VILAS,  Secretary. 

AMENDMENT  OF  RULE  35  OF  RULES  OF  DECEMBER  20,  1880. 
Commissicmr  McFarland,  December  28,  1882. 

Rule  35  of  the  Rules  of  Practice  adopted  December  20,  1880,  is  hereby 
amended  to  read  as  follows : 

Rule  35. 

1.  In  contested  cases  and  hearings  ordered  by  the  Commissioner  of  the 
General  Land  Office,  testimony  may  be  taken  near  the  land  in  controversy 
before  a  United  States  Commissioner  or  other  officer  authorized  to  adminis- 
ter oaths,  at  a  time  and  place  to  be  fixed  by  the  Register  and  Receiver  and 
stated  in  the  notice  of  hearing. 

2.  Officers  taking  testimony  under  the  foregoing  rule  will  be  governed  by 
the  rules  applicable  to  trials  before  Registers  and  Receivers.  (See  Rules  36 
to  42,  inclusive.) 

3.  Testimony  so  taken  must  be  certified  to,  sealed  up,  and  transmitted 
by  mail  or  express  to  the  Register  and  Receiver,  and  the  receipt  thereof  at 
the  local  office  noted  on  the  papers,  in  the  same  manner  as  provided  in  case 
of  depositions  by  Rules  29  to  32,  inclusive. 

4-  On  the  day  set  for  hearing  at  the  local  office,  the  Register  and  Re- 
ceiver will  examine  the  testimony  taken  by  the  officer  designated,  and  ren- 
der a  decision  thereon  in  the  same  manner  as  if  the  testimony  had  been 
taken  before  themselves.     (See  Rules  50  to  53,  inclusive.) 

5.  No  charge  for  examining  testimony  in  such  cases  will  be  made  by  the 
Register  or  Receiver. 

6.  Officers  designated  to  take  testimony  under  this  rule  will  be  allowed  to 
charge  such  fees  as  are  properly  authorized  by  the  tariff  of  fees  existing  in 
the  local  courts  of  their  respective  districts,  to  be  taxed  in  the  same  or 
equivalent  manner  as  costs  are  taxed  by  Registers  and  Receivers  under 
Rules  54  to  58,  inclusive. 
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7.  The  costs  of  transcribing  cross-examinations  will  in  all  cases  be  taxed 
to  the  party  making  the  cross-examination. 

8.  Where  hearings  are  ordered  by  the  Commissioner  of  the  General  Land 
Office  in  cases  to  which  the  United  States  is  a  party,  continuances  will  be 
granted  in  accordance  with  the  usual  practice  in  United  States  cases  in  the 
courts,  without  requiring  an  affidavit  on  the  part  of  the  Government. 

9.  When  an  officer  designated  to  take  testimony  under  this  rule,  or  when 
an  officer  designated  to  take  depositions  under  Rule  27,  cannot  act  on  the 
day  fixed  for  taking  the  testimony  or  deposition,  the  testimony  or  deposi- 
tion, as  the  case  may  be,  will  be  deemed  properly  taken  before  any  other 
qualified  officer,  at  the  same  place  and  time,  who  may  be  authorized,  by  the 
officer  originally  designated,  or  by  agreement  of  parties,  to  act  in  the  place 
of  the  officer  first  named. 

Approved :  December  28,  1882. 

H.  M.  Teller,  Secretary, 


REPORTS  ON  HEARINGS. 

lostruclions  as  to  proper  form  of  reports  of  Register  and  Receiver  on  contest  and  other 
hearings. 

Acting  Commissioner  Anderson  to  Registers  and  Receivers ,  United  States  Land  Offices 
October  29,  1 888. 

You  are  hereby  instructed  that  when  you  transmit  to  this  office  the  evi- 
dence and  papers  in  all  cases  between  the  Government  and  citizens,  or  be- 
tween citizens,  you  will  carefully  comply  with  the  following  directions: 

1.  Arrange  in  chronological  order  all  papers,  and  fasten  them  together. 

2.  Index  the  evidence  giving  the  name  of  each  witness,  or  document  and 
page,  and  fasten  the  index  in  front  of  the  evidence. 

3.  Let  the  caption  show: 

1 .  The  date  and  number  of  the  filing. 

2.  The  date  of  alleged  settlement. 

3.  The  date  and  number  of  final  certificate. 

4.  The  date  of  report  of  special  agent. 

5.  The  names  of  transferee  and  mortgagee  defendants,  known  to  be 
such,  through  the  records  of  your  office,  and  reports  of  special  agents. 

6.  The  date  of  filing  application  or  affidavit  to  contest  in  individual 
cases. 

7.  The  date  of  order  allowing  such  contest. 

8.  The  date  oif  order  holding  filing  or  entry  for  cancellation. 

9.  The  date  of  order  for  hearing,  giving  the  initial. 

10.  The  date  of  issuance  of  notice  for  hearing. 

11.  The  date  of  notice  for  hearing  whether  \^ personal  service — and  on 
whom — ox  publication y  and  if  by  latter,  dates  of  posting  same  on  land  and  in 
office,  and  date  of  registered  letter, 

12.  The  date  of  calling  the  case  for  hearing. 

13.  By  whom  appearance  is  made. 

14.  The  date  of,  and  authority  for,  appearances. 
In  your  letters  of  transmittal  show: 

1.  The  date  of  continuance,  upon  whose  application  and  to  what  time 
made. 

2.  The  date  of  closing  the  case. 

3.  The  date  of  the  rendition  of  your  decision. 

4.  The  date  of  notice  of  your  decision,  on  whom  and  how  executed, 

5.  The  date  of  filing  appeal. 
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6.  The  date  of  filing  assignment  of  errors  and  arguments. 

7.  The  date  of  the  notice  of  appeal  in  individual  contests. 

8.  The  date  of  service  of  notice  of  appeal  in  individual  contests. 

9.  The  date  of  any  other  papers  incidental  to  the  trial  and  not  included 
above. 

10.  The  date  of  transmitting  the  papers  and  evidence. 


a.— CONTESTS,  INITIATION  OF,  AFFIDAVIT,  ETC. 

« 

CONTESTS  IN  OHIO,  INDIANA  AND  ILLINOIS. 

Proceedings  in  contests  in  States  where  the  Commissioner  is  ex  officio  Register  and  Receiver. 
Commissioner  McFarlaND  to  Britton  &  Gray,  Washin«^ton,  D,  C,  April  30,  1883. 

I  have  received  your  letter  of  the  26th  inst.,  enclosing  an  affidavit  of  con- 
test by  Philip  Lacourse,  Lucas  county,  Ohio,  involving  the  land  embraced 
in  the  homestead  entry  of  Isadore  Bernor,  No.  170,  dated  Washington, 
D.  C,  February  11,  1882,  for  lots  Nog.  i  and  6,  Sec.  11,  Tp.  10  S.,  Range 
10  £.|  Michigan  Meridian,  Ohio. 

The  affidavit  of  contest  being  sufficient,  I  hereby  designate  Monday,  the 
18th  of  June,  1883,  as  the  time  for  a  hearing  in  the  premises  to  be  had  at 
this  Office  under  the  4th  section  of  the  amendment  to  Rule  35  (see  Rules  of 
of  Practice  herewith).  I  therefore,  as  Register  ex  officio  for  Ohio,  enclose 
herewith  notice  of  contest. 

You  having  suggesed  the  names  of  several  officers  qualified  to  take  testi- 
mony, residing  at  Toledo,  Ohio,  near  the  land,  I  have  designated  J.  Kent 
Hamilton,  Esq.,  before  whom  the  contestants  will  appear  at  12  of  the  clock 
M.  on  Monday,  June  4th,  1883,  to  respond  and  furnish  testimony  concern- 
ing the  alleged  abandonment.  If  the  officer  hereby  designated  to  take  the 
testimony  cannot  from  any  cause  proceed  to  do  so  on  the  day  set  for  that 
purpose,  he  may  designate  some  other  qualified  officer  at  the  same  place  and 
time  (see  Sec.  9,  amendment  to  Rule  35).  Officers  designated  to  take  tes- 
timony in  cases  of  this  character  are  allowed  to  charge  such  fees  as  are  au- 
thorized by  the  tariff  of  fees  existing  in  the  local  courts  of  their  respective 
districts  (see  Sec.  6,  amendment  to  Rule  35).  As  no  charges  of  fees  are 
allowed  tKe  Commissioner  acting  as  Register  and  Receiver  ex  officio  in  the 
examination  of  testimony  in  hearings  of  this  character,  applicants  for  con- 
test should  make  the  necessary  deposit  for  costs,  with  the  officer  designated 
to  take  the  testimony. 

I  have  enclosed  to  Mr.  Hamilton  the  notice  of  contest,  with  a  request  to 
have  the  same  served  on  the  party  to  the  entry.  As  the  notice  contains  the 
allegation  of  abandonment  on  which  the  contest  is  instituted,  the  defendant 
will  thereby  be  properly  advised  of  the  cause  of  action  on  the  service  of 
notice. 

If  after  due  diligence  personal  notice  cannot  be  made  because  of  the  ab- 
sence of  the  homestead  party,  the  person  entrusted  with  the  service  of  the 
notice  must  forward  to  this  office  his  affidavit  setting  forth  the  fact,  with  the 
notice  attached  endorsed  "  not  found,"  and  in  that  case  the  officer  designated 
to  take  the  testimony  will  be  required  to  forward  to  this  Office  the  name  of 
a  newspaper  printed  nearest  the  land  within  which  to  publish  the  notice, 
under  Rule  12.  The  testimony  so  taken  must  be  certified  to,  sealed  up,  and 
forwarded  to  this  Office  by  mail  or  express,  (see  Sec.  3,  amendment  to  Rule 
35.)    A  decision  will  be  rendered  by  the  Commissioner  and  Register  and 
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Receiver  ex  officio  in  the  same  manner  as  if  the  testimony  had  been  taken  at 
this  Office  on  the  day  set  for  that  purpose. 

Commissioner  McFarland  to  y.  JC.  Hamilton^  Toledo^  OAio,  April  Tfi^  1 883. 

You  being  an  officer  authorized  to  administer  oaths,  I  hereby  designate 
you  under  the  ist  section  of  the  amendment  to  Rule  35,  Rules  of  Practice  of 
this  Office,  herewith  enclosed,  to  take  testimony  in  the  contest  instituted  by 
Philip  Lacourse  against  Isadore  Bernor,  on  the  allegation  of  abandoning  his 
homestead  entry  No.  170,  dated  Washington,  D.  C,  February  11,  1882,  for 
lots  Nos.  one  and  six,  Sec.  11,  Tp.  10  South,  10  East,  Lucas  County,  Ohio. 

I  enclose  herewith  the  notice  of  contest,  and  have  to  request  that  as  soon 
as  the  contestant  deposits  with  you  the  sum  necessary  to  defray  costs,  ygu 
cause  personal  notice  to  be  served  on  Isadore  Bernor,  the  defendant,  by  an 
officer  or  other  person,  as  required  by  Rules  10  and  11  herewith.  Should 
the  notice  be  returned  not  found,  you  will  cause  the  party  entrusted  with 
that  duty  to  make  affidavit  of  the  ifact,  setting  forth  that  due  diligence  has 
been  used,  and  that  defendant,  Isadore  Bernor,  cannot  be  found.  You  will 
then  forward  the  affidavit  to  this  Office  with  the  notice  attached  to  the  end, 
that  public  notice  may  be  given.  In  that  case  you  will  give  the  name  of  a 
newspaper  printed  nearest  the  land  within  which  to  publish  the  notice  as  re- 
quired by  Rule  No.  12  herewith.  Incases  of  thb  character,  you*are  allowed 
to  charge  such  fees  as  are  properly  authorized  by  the  tariff  of  fees  existing 
in  the  locai  courts  of  your  district  (see  Sec.  6  of  the  amendment  to  Rule  35 
herewith).  The  affidavit  of  contest  is  herewith  enclosed,  which  you  will 
retain  and  forward  to  this  Office  with  the  testimony,  as  required  by  Sec.  3, 
amendment  to  Rule  35  herewith.  I  hereby  designate  Monday,  the  4th  June 
proximo,  at  12  of  the  clock  M.,  as  the  time  for  taking  the  testimony  by  you. 
Should  you  from  any  cause  be  unable  to  act  on  the  day  fixed  for  taking  the 
testimony,  you  are  authorized  by  Sec.  9,  amendment  to  Rule  35  herewith, 
to  designate  some  other  officer  duly  qualified,  at  the  same  time  and  place,  to 
proceed  to  take  the  testimony  as  herein  indicated. 


JOHN  ZIEGLER. 

Contest — Proceedings  where  the  records  of  a  contest  were  lost  in  transit. 
Commissioner  McFarland  to  Register  and  Receiver,  HunlsviUe,  Ala.,  May  19,  1882. 

I  am  in  receipt  of  the  affidavit  of  several  parties,  showing  the  abandon- 
ment of  homestead  entry  No.  8203,  made  March  9,  1878,  for  the  W.  J^  S. 
E.  ^  and  E.  j4S.W.}(  of  Sec.  4,  9  N.,  4  W.,  by  John  Ziegler. 

You  state  that  said  entry  was  contested  by  Martin  Burkhart,  November  6, 
1878,  on  the  ground  of  abandonment ;  that  the  evidence  and  all  the  papers 
in  the  case,  together  with  your  decision  thereon,  were  lost  in  transit  to 
this  office. 

You  now  forward  the  affidavits  referred  to,  with  a  view  to  having  the 
entry  of  Ziegler  cancelled,  in  order  that  Burkhart  may  enter  the  same. 

The  records  show  said  entry  to  be  intact ;  therefore,  in  the  absence  of  any 
record  of  said  contest,  this  office  has  no  authority  to  cancel  an  entry  upon 
mere  tx  parte  statements. 

In  order  to  clear  the  records  of  Ziegler's  entry,  it  will  be  necessyy  to  file 
an  affidavit  of  contest  de  novo^  and  proceed  the  same  as  if  the  alleged  hear- 
ing had  never  been  had,  or  the  relinquishment  of  Ziegler  properly  executed 
would  meet  the  desired  result. 
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OVERTON  vs.  HOSKINS. 

The  Gotfernment  a  Party, — In  cases  of  contest  the  government  is  a  party  in  interest,  and  the 
Land  Department  is  not  precluded  by  a  contestant's  withdrawal  from  considering  the  evi- 
dence, and  passing  upon  the  rights  of  the  entryman  as  between  himself  and  the  govern- 
ment. 

Fint  Assistant  Secretary  Muldrow  to  Commissioner  Stockslager,  October  30,  1888. 

I  am  in  receipt  of  your  office  letter  of  October  4,  1887,  accompanying 
which  the  record  of  the  contest  case  of  North  L.  Overton  vs.  George  L. 
Hoskins,  was  transmitted  to  this  Department. 

The  contest  involved  the  latter* s  homestead  entry  No.  4068  for  the  S.  W. 
%  Section  27,  T.  17 ;  N.,  R.  21  W.,  North  Platte  Land  District,  Nebraska. 

Referring  to  the  said  record,  it  is  stated  in  your  said  office  letter — 

It  shows  that  the  Register  and  Receiver  recommended  for  cancellation  the  said  entry, 
from  which  decision  the  defendant  appealed  to  this  Office,  and  that  subsequently  the  con- 
testant filed  a  withdrawal  of  his  contest ;  but  this  I  hold  does  not  prevent  the  consideration 
of  the  evidence  by  the  government  with  a  view  of  protecting  its  interest,  and 'the  record  is 
therefore  transmitted  for  your  inspection  and  such  action  as  you  deem  proper. 

It  has  been  held  by  this  Department  that  in  cases  of  contest  the  govern- 
ment is  a  party  in  interest ;  it  is  not  precluded  by  a  contestant's  withdrawal 
from  considering  the  evidence  in  the  case  with  the  view  of  ascertaining  and 
adjudicating  upon  the  right  of  the  entryman  as  between  himself  and  the 
government.  Taylor  vs.  Huffman  (5  L.  D.,  40);  Hegranes  vs.  Londen 
(idem,  385). 

The  evidence  in  the  said  contest  is  therefore  legitimately  before  your 
office  for  consideration,  and  the  papers  accompanying  your  said  letter  are 
returned  to  you  for  appropriate  action.  « 


DAYTON  vs.  HAUSE  et  al. 

Contest— 'Interest  of  the  Government. — In  every  contest  the  government 
is  a  party  in  interest,  and  will  take  care,  so  far  as  possible,  that  every  appli- 
cant for  public  land  shall  show  good  faith  in  every  act.  In  view  of  the 
charge  and  counter-charge  of  fraud,  the  doubt  as  to  the  correctness  of  the 
record,  and  the  conflicting  allegations  as  to  the  improvements,  a  further 
hearing  is  ordered. 

Secretary  Lamar  U  Commissioner  Sparks,  November  28,  1885.     (4  L.  D.,  263 ;   12  C.  L. 
0.,  252.) 


HOLLIDAY  vs.  HARLAN. 

Contest. — An  offer  to  sell  is  not  a  good  ground  of  contest  against  a  timber* 
culture  entry. 

Rehearing. — A  rehearing  will  be  directed  where  collusion  between  the 
claimant's  attorney  and  the  contestant  prevented  a  hearing  on  the  merits. 

First  Assistant  Secretary  MuLDROW  to  Commissioner  Stockslagkr,  August  25,  1888.     (7 
L.  D.,  262.) 

•  ■        ■ 

CHURCH  vs.  CHURCH. 

Instmctions  in  cases  of  simultaneous  applications  to  contest. 
Cemmissioner  McFarland  to  Register  and  Receiver ^  Grand  Forks^  Dakota^  June  20, 1884. 

Upon  the  simultaneous  filing  of  affidavits  of  contest  against  the  same 
entry,  you  should  put  up  the  right  to  contest  to  the  highest  bidder,  and  not 
allow  two  persons  to  contest,  as  in  this  case. 
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This  is  the  most  equitable  course  to  pursue,  and  is  based  on  Helfrich  vs. 
King  (Copp,  vol.  3,  pp.  19  and  164),  and  my  letter  of  December  16,  1882, 
to  Huron  (Copp,  v.  9,  p.  199.) 


SMITH  vs.  DONOGH  et  al. 

Preferred  Right  of  Contest. — The  right  to  contest  an  entry  is  held  to  lie  with  one  who  has 
been  allowed ,  through  inadvertency  of  the  government  officers,  to  make  and  hold  for  five 
years  a  homestead  entry  in  conflict  therewith. 

Acting  Commissioner  HARRISON  to  Register  and  Receiver,  North  Platte^  Neb.^  October  16, 
1884. 

I  have  considered  the  appeal  (transmitted  in  your  letter  of  August  12, 
1884),  of  Dudley  W.  Smith,  from  your  decision,  rejecting  his  application  to 
contest  the  timber  culture  entry,  No.  56,  of  John  Ormsby  Donogh,  made 
February  9,  1874,  upon  the  S.  W.  ^  Sec.  34,  Tp.  11  N.,  R.  23  W.,  but 
afterwards  (viz.,  on  July  25,  1876),  and  by  authority  of  my  predecessor's 
decision  of  July  10,  1876,  amended  to  the  S.  E.  ^  of  said  section,  which 
Donogh  claimed  to  be  the  tract  he  originally  selected  and  intended  to  enter. 

Smith's  application  to  contest  was  rejected  by  you  because  when  pre- 
sented, August  8,  1884,  there  was  then  pending  before  this  office  the  petition 
of  William  H.  Blackmer  (submitted  by  you  July  23,  1884),  for  the  cancella- 
tion of  said  timber  culture  entry  No.  56  of  Donogh,  and  the  confirmation 
of  his  timber  culture  entry  No.  3807,  made  February  18,  1884,  for  the  N.  W. 
^,'34,  II,  23  W.,  which  was  held  for  cancellation  by  my  fetter  of  May  31, 
1884,  jfor  conflict  with  said  prior  timber  culture  entry  of  Donogh.  On  the 
same  day  (May  31,  1884),  I  also  held  for  cancellation  for  conflict  with  said 
entry  (No.  56)  of  Donogh,  the  homestead  entry  No.  1456,  of  Rosetta  C.  G. 
Kanatsher  (now  Rosetta  C.  G.  Moore),  guardian  of  minor  heirs  of  Daniel 
Graves,  deceased,  on  said  S.  E.  ^  of  Sec.  34,  11,  23. 

September  9,  1884,  you  reported  no  appeal  by  said  guardian  from  my 
said  decision  of  May  31,  1884,  but  on  September  16,  1884,  transmitted  her 
application  also  to  contest  the  entry  (No.  56)  of  Donogh.  In  support  of 
her  application,  she  sets  forth,  under  oath,  that  on  the  loth  day  of  Septem- 
ber, 1884,  she  for  the  first  time  learned  that  the  homestead  final  proof 
made  by  her  on  said  entry  No.  1456,  some  time  since,  had  been  rejected, 
and  her  said  entry  held  for  cancellation  for  conflict  with  said  prior  timber 
culture  entry  No.  56  of  Donogh;  that  she  had  no  knowledge  of  such  claim 
of  Donogh  being  in  existence,  else  she  would  have  contested  the  same; 
that  she  took  possession  of  the  land  (S.  E.  ^)  under  her  entry,  and  cul- 
tivated the  same,  as  required  by  law ;  that  Donogh  has  never  claimed  said 
S.  E.  ^,  nor  done  anything  under  the  timber  culture  law  with  regard  to  it 
since  she  made  her  said  entry ;  wherefore  she  asks  that  she  may  be  per- 
mitted the  right  to  contest  Donogh's  entry,  so  as  to  clear  the  records 
thereof  and  leave  intact  her  own  entry,  especially  as  the  error  in  making  her 
entry  of  record  while  the  said  S.  E.  ^  was  covered  by  that  of  Donogh  was 
occasioned  by  no  fault  of  hers,  but  arose,  as  appears  from  your  report  of 
February  26,  1884,  from  the  fact  that  the  notation  on  the  •tract  and  plat 
books  of  your  office  of  the  amendment  of  Donogh's  entry  is  very  indistinct, 
owing  to  the  dimness  of  the  ink. 

As  the  further  error  in  allowing  Mrs.  Moore's  entry  to  remain  upon  the 
records  for  over  five  years  past  was  the  fault  of  this  Office  in  overlooking  the 
conflict  between  it  and  Donogh's  entry  until  May  31,  1884,  and  in  view  of 
Mrs.  Moore's  good  faith  and  compliance  with  the  law  with  regard  to  her 
own  entry,  I  think  her  application  to  contest  Donogh's  entry  should  have 
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precedence  over  that  of  Smith,  so  that  in  case  she  procures  its  cancellation, 
she  may  save  her  own  entry  and  improvements  placed  on  the  land  embraced 
therein.* 

Accordingly  her  application  to  contest  Donogh's  entry,  No.  56,  is  hereby 
granted,  and  her  entry  No.  1456  will  be  suspended,  awaiting  the  result  of 
the  contest. 

As  the  cancellation  of  Donogh's  entry  would  relieve  from  suspension  the 
timber  culture  entry  No.  3807  of  Blackmer,  also  erroneously  allowed  by  you 
for  the  same  reason  as  Mrs.  Moore's  was  permitted,  Blackmer's  appeal  from 
my  decision  of  May  31, 1884,  ^"d  the  entry,  will  also  be  suspended  awaiting 
the  result  of  the  above  mentioned  contest. 

Under  the  circumstances,  your  action  in  rejecting  Smith's  application  to 
contest  Donogh's  entry  (No.  56)  is  affirmed,  and  you  will  so  advise  the  re- 
spective parties  in  interest,  allowing  the  usual  privilege  of  appeal. 

The  application  to  contest  of  Mrs.  Moore  is  herewith  returned  as  the 
basis  for  the  hearing  herein  allowed ;  but  such  hearing  should  only  be  held 
in  case  this  decision  becomes  final. 

Note. — ^The  foregoing  decision  was  affirmed  by  Acting  Secretary  Mul- 
drow,  January  7,  1886. 


W.  Z.  TAYLOR. 

Commissioner  McFarland  to  W.  Z.  Taylor,  Cuibertson,  Neb.  September  6,  1883. 

Xo  person  can  contest  a  homestead  entry  unless  at  the  time  of  initiating 
contest  he  is  properly  qualified  to  make,  and  does  make  and  file,  an  applica- 
tion for  entry  of  the  land  embraced  in  the  contested  entry.  The  same  rul- 
ing applies  regarding  contests  against  timber  culture  entries;  that  is,  the 
party  applying  to  contest  must  at  the  date  of  initiation  of  contest  be  duly 
qoah'fied  to  enter,  and  must  file  his  application  for  that  purpose,  otherwise 
the  contest  is  void. 

One  man  can  contest  only  two  entries,  which  may  be  either  homestead  or 
timber  culture,  but  he  must,  in  each  iubtance  of  homestead  or  timber  culture, 
be  qualified  as  aforesaid  to  make  entry. 

Of  course,  the  above  ruling  does  not  apply  where  the  application  to  con- 
test is  based  on  the  allegation  that  the  homestead  or  the  timber  culture  entry 
soaght  to  be  contested  was  illegal  or  fraudulent  at  its  inception. 

You  cannot  contest  an  entry  for  another — or  in  other  words,  a  person  can- 
not constitute  or  appoint  you  his  agent  for  that  purpose. 


F.  M.  DORRINGTON. 

Acting  Commissioner  Stockslager  to  F.  M.  DORRINGTON,  Chadron,  Nebraska,  September 
15.  1887. 

A  party  may  contest  as  many  homestead  entries  as  he  may  desire.  The 
qualification  of  a  contestant  to  make  entry  of  the  tract  is  only  material  in 
considering  the  question  of  his  preference  right. 


GEISENDORFER  vs.  JONES. 

Cvnttu. — ^The  right  to  contest  an  abandoned  homestead  entry  does  not  rest  upon  the  con- 
testant's qualifications  to  enter  the  land,  but  may  be  exercised  by  any  one. 
Pmcrty, — Poverty  will  not  excuse  total  failure  to  comply  with  the  requirements  of  the  law. 

^(ting  Secretary  JENKS  to  Commissioner  SPARKS,  September  15,  1885. 

I  have  considered  the  case  of  George  Geisendorfer  vs.  Austin  L.  Jones, 
6 
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on  appeal  by  Jones  from  your  decision  August  13,  1884,  holding  for  can- 
cellation his  homestead  entry,  No.  3796,  for  the  E.  J^  of  the  S.  E.  J^  of 
Sec.  28,  Tp.  14  N.,  R.  9  E.,  Sacramento  land  district,  California^ 

The  contest  was  initiated  January  14,  1884,  on  the  affidavit  of  contestant, 
alleging  that  the  *'said  Austin  L.  Jones  never  has  resided  on  said  land  at 
any  time  since  he  filed  his  homestead  application,  and  has  wholly  abandoned 
said  tract." 

Upon  the  testimony  as  adduced  at  the  hearing  the  local  office  decided  in 
favor  of  contestant,  and  held  for  cancellation  the  homestead  entry  of  Jones. 
Your  office  affirmed  said  decision ;  whereupon  Jones  appealed  to  this  de- 
partment, alleging  two  grounds  of  error,  to  wit: 

1.  The  evidence  does  not  show  that  contestant  is  qualified  to  enter  the 
land. 

2.  The  evidence  shows  that  the  contestee  has  exercised  good  faith,  and 
has  attempted  to  comply  fully  with  the  requirements  of  the  homestead  laws. 

As  to  the  first  ground  of  error,  it  is  immaterial  in  the  determination  of 
this  case  whether  the  contestant  be  competent  to  enter  the  land  or  not. 
The  right  to  contest  abandoned  homestead  entries  does  not  rest  upon  the 
contestant's  qualifications  to  enter  the  land,  but  may  be  exercised  by  any 
one. 

A  careful  examination  of  the  evidence  herein  shows  that  the  contestant 
never  resided  upon  the  land  at  all.  His  improvements  consisted  of  a  shanty, 
ii-x-8  feet,  with  shed  roof  made  of  shakes,  weatherboarded  partly  with  sawed 
inch  boards  and  partly  with  poles ;  no  window  or  floor,  and  no  furniture  of 
any  kind.  His  residence  was  in  Penryn,  20  miles  from  the  land  in  contro- 
versy, where  he  was  at  work  and  where  his  wife  resided  some  time  in  Octo- 
ber, 1883.  At  various  intervals  of  a  month  or  so  he  visited  the  land,  and 
at  one  time  stayed  all  night  there.  Upon  none  of  these  visits  was  anything 
done  by  him  toward  cultivating  or  improving  the  tract.  He  alleges  poverty 
as  the  cause  of  his  not  being  able  to  reside  upon  the  land,  and  he  states  that 
he  intended  to  move  upon  the  land  as  soon  as  he  got  able,  and  plant  and 
cultivate  a  vineyard  thereon.  There  is  no  doubt  as  to  his  poverty,  and  his 
intentions  may  have  been  good ;  but  it  cannot  be  contended  with  any  show 
of  success  that  in  the  matter  of  residence,  cultivation  and  improvement  he 
has  complied  with  the  requirements  of  the -homestead  laws. 

No  residence  being  shown,  it  is  clear  Jones  cannot  be  regarded  as  a  bona 
fide  homestead  claimant.  The  law  on  this  point  is  too  well  settled  to  need 
comment. 

The  decision  of  your  office  is  affirmed. 


LERNE  vs.  MARTIN. 

Contest. — The  right  to  contest  a  homestead  entry  is  not  limited  to  applicants  for  the  land, 
but  to  any  person,  even  an  alien,  and,  after  the  entry  is  cancelled  as  the  result  of  the  con- 
test, the  contestant  can,  if  qualified,  enter  the  land. 

Secretary  Lamar  to  Commissioner ,  November  2,  1886. 

It  has  been  repeatedly  ruled  by  this  Department  that  any  person  can  con- 
test a  homestead  entry,  and  if,  after  the  entry  is  canceled  as  the  result  of  the 
contest,  the  contestant  is  duly  qualified,  he  may  be  allowed  to  entfer  the 
land.  Shinnes  vs.  Bates  (4  L.  D.,  424;  13  L.  O.,  26);  Lyman  vs,  Fayant 
et  ai,  {Ibid,^  203 ;  12  L.  O.,  239).  There  was,  therefore,  no  error  in  refus- 
the  application  for  the  rehearing. 


PRACTICE.  83 


A  careful  examination  of  the  whole  record  shows  no  reason  for  disturbing 
Slid  decisions,  and  the  same  are  hereby  affirmed. 


SPENCER  CASE. 


Fravd— 'Contest — Court. — Pending  pfoceedings  in  court  for  fraud,  contests  against  sus- 
pended entries  will  not  be  permitted. 

Commissioner  McFarland  to  Register  and  Receiver^  Huron,  Dakota^  March  24,  1 884. 

I  am  in  receipt  of  your  letters  bearing  date  November  roth,  December 
7th,  17th,  27th,  and  29th,  1883,  January  loth,  12th,  i8th,  and  22d,  1884, 
respectively,  transmitting  appeals  from  your  action  rejecting  applications  to 
contest  certain  T.  C.  entries  known  as  the  "  Spencer  "  case,  viz :         * 

Said  applications  were  rejected  by  you  for  the  reason  that  at  the  lime  they 
were  presented  the  entries  in  question  were  suspended  pending  proceedings 
by  the  Government  looking  to  their  cancellation  for  fraud,  notice  of  such 
proceedings  having  been  given  you  by  Special  Agent  W.  W.  Burke. 

Appeals  are  taken  upon  the  ground  that  applicants  had  a  statutory  right 
to  contest,  and  upon  the  further  ground  that  the  suspension  of  the  entries 
was  made  upon  the  request  of  the  Special  Agent. 

All  the  applications  are  embraced  in  the  same  category  in  respect  to  the 
facts  and  circumstances  attending  them,  except  that  several  involve  the  same 
tracts  and  entries,  and  they  will  therefore  be  treated  together.  Nearly  all 
of  them  were  made  before  the  expiration  of  one  year  from  date  of  entry, 
and  are  based  generally  on  allegations  of  fraud  and  speculative  intent  in  the 
inception  of  the  entry. 

The  statute  gives  no  right  of  individual  contest  on  the  ground  of  fraudu- 
lent mtent  or  perjury  committed  in  timber  culture  entries,  but  provides  for 
contests  of  such  entries  only  in  case  of  failure  to  comply  with  the  law,  and 
such  failure  cannot  be  alleged  until  after  the  expiration  of  one  year  from 
date  of  entry. 

Experience  has  shown  that  frequent  efforts  are  made  to  take  advantage  of 
a  knowledge  of  facts  revealed  by  the  Special  Agent's  investigation,  to  found 
a  contest  thereon,  and  that  in  other  cases  parties  to  fraudulent  entries  en- 
deavor to  protect  the  same  against  the  investigation  through  the  institution 
of  collusive  contests. 

It  is  believed  to  be  the  right  and  duty  of  this  office  to  prosecute  to  com- 
pletion all  proceedings  which  the  Government  has  instituted  against  an  en- 
try, (o  the  entire  exclusion  of  third  parties;  and  accordingly  in  every  in- 
stance, when  addressed  regarding  the  pendency  of  an  investigation,  local 
officers  have  been  directed  to  suspend  all  action  affecting  the  disposition  of 
land  until  the  termination  of  the  proceedings  which  have  been  instituted  by 
the  investigation. 

In  the  cases  under  consideration,  your  authority  to  reject  the  applications 
to  contest  was  not  derived  from  the  request  of  the  Special  Agent,  but  from 
the  instructions  repeatedly  given  you  from  this  office. 

3fC  i|C  3|C  SfC  9|C  ^  3|C  ^ 


GAGE  vs.  LEMIEUX. 

Contest — Proteedings  on  Special  Agent^ s  Report. — It  is  within  the  discretion  of  the  Commis- 
sioner of  the  General  Land  Office  to  refuse  to  entertain  a  contest,  where  the  entry  in 
question  is  under  investigation  by  a  special  agent ;  and  such  action  of  the  Commissioner 
is  not  the  denial  of  a  statutory  right. 

first  Assistant  Secretary  MULDROW  to  Commissioner  Stockslager,  February  5,  1889. 

I  have  considered  the  appeal  of  Frank  W.  Gage  from  the  decision  of  your 
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office,  dated  October  13,  1887,  refusing  to  accept  his  application  to  contest 
pre-emption  cash  entry  No.  3546  of  lots  2,  3,  and  4,  of  Sec.  14,  and  lots  3 
and  4  of  Sec.  13,  T.  62  N.,  R.  14  W.,  made  by  Timothy  W.  Lemieux  at 
the  Duluth  land  office  in  the  State  of  Minnesota.  Your  office  refused  said 
application  for  the  reason  that  the  special  agent's  report  on  the  entry,  dated 
September  i,  1886,  had  been  held  up,  awaiting  the  disposition  of  the  two 
contests,  which  had  been  subsequently  dismissed  upon  the  application  of  the 
contestant;  that,  as  an  agent's  report  was  in  the  nature  of  a  contest,  your 
office  had  the  right  to  act  upon  it,  in  preference  to  a  subsequent  application 
to  contest  if  deemed  advisable. 

In  your  office  letter  of  transmittal,  reference  is  made  to  letter  dated  Octo- 
ber 13,  1887,  holding  said  entry  for  cancellation,  and  also  the  cancellation 
of  said  entry  upon  relinquishment  on  November  4th,  same  year. 

Counsel  for  appellant  insists  that  your  office  erred  because, 

First.  At  the  time  the  application  to  contest  was  filed,  no  order  of  the  Land  Office  touch- 
ing the  entry  was  pending,  but  the  entry  was  open  to  and  subject  to  contest. 

Second.  The  refusal  of  the  application  to  contest  is  the  denial  of  a  right,  to  which  con- 
testant is  entitled  under  the  law  and  the  rules  of  the  Land  Department.  (Act  of  May  14, 
1880.) 

The  contention  of  counsel  can  not  be  maintained.  The  contestant  under 
the  first  section  of  said  act  secures  the  rights  of  a  successful  contestant  when 
he  has  contested  and  "procured  the  cancellation  of  any  pre-emption,  home- 
stead, or  timber  culture  entry,"  and  if  the  cancellation  of  the  entry  is  not 
the  result  of  his  action,  he  has  no  right  to  insist  that  he  has  acquired  any 
preference  right  of  entry.  This  has  been  the  uniform  ruling  of  this  Depart- 
ment. John  Powers  (i  L.  D.,  103;  8  C.  L.  O.,  178);  Houston  vs,  Coyle 
(2  L.  D.,  58;  10  C.  L.  O.,  224);  Mitchell  vs.  Robmson  (3  L.  D.,  546;  12 
C.  L.  O.,  118);  Krichbaum  vs.  Perry  (4  L.  D.,  517 ;  13  C.  L.  O.,  61); 
Gotthelf  vs.  Swinson  (5  L.  D.,  657  ;  14  C.  L.  O.,  126);  Perkins  vs.  Robson 
(6  L.  D.,  828;  15  C.  L.  O.,  122);  Strout  vs.  Yeager  (7  L.  D.,  41);  Kurtz 
vs.  Summers  (id.,  46);  Lundy  vs.  Hoebel  (idem.,  49);  Stayton  vs.  Carroll 
(idem.,  198;  15  C.  L.  O.,  157);  Campbell  vs.  Middleton  (idem.,  400). 

The  record  fails  to  show  that  said  Gage  filed  any  application  to  enter  said 
land,  and  not  having  procured  the  cancellation  of  said  entry,  he  has  sus- 
tained no  injury  by  the  action  of  your  office,  of  which  he  can  justly 
complain. 

The  decision  of  your  office  must  be  and  it  is  hereby  affirmed. 

[Note. — This  decision  was  reaffirmed  by  Secretary  Noble,  July  9,  1889, 
on  motion  for  review.     See  9  L.  D.,  66. — Editor.] 


BOWLEY  AND  RENVILLE  vs.  GIVEN. 

Preemption  Entry — Second  Contest. — Where  a  party  applies  to  contest 
for  40  acres  involved  in  a  pre-emption  claim  of  i6q  acres,  another  party,  to 
secure  preference  right,  may  immediately  initiate  contest  against  any  por- 
tion of  the  remaining  120  acres.  The  allegation  being  non-compliance 
with  the  pre-emption  laws,  the  second  contest  is  not  estopped  by  the  prc- 
emptor's  final  proof  and  entry. 

Hearing. — Under  the  circumstances  stated,  it  was  proper  for*the  local 
officers  to  decline  to  set  a  day  for  the  hearing  ordered  by  the  Commissioner. 

Acting  Sfcre/afy  JOSLYH  to  Commmi<mer  McFarland,  October  17, 1884.  (ii  C.  lL0.,232.) 
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ALBERT  G.  HARRIS. 

Confes/— The  entry  had  been  extinguished  by  operation  of  law,  so  that  when  the  would-be 
contestant  applied,  there  was  no  foundation  for  a  contest. 

Sicreiary  TELLER  to  Commissioner  McFarland,  May  29,  1884. 

I  have  considered  the  appeal  of  Albert  G.  Harris  from  your  decision  of 
September  6,  1883,  rejecting  his  application  to  contest  a  timber  culture 
entry. 

The  record  as  presented  shows  that  Urania  Adams  made  timber  culture 
entry  No.  1620,  June  17,  1879,  covering  the  S.  W.  ]^  of  Sec.  12,  Tp.  in, 
R.  61,  Huron,  Dakota. 

On  January  16,  1882,  one  Beckett  initiated  contest  against  such  entry ; 
an  ex  parte  hearing  was  had  March  21,  1882,  when  the  entry  was  declared 
forfeited  by  the  local  officers. 

Relinquishment  of  the  Adams  entry  was  filed  in  the  local  office  August 
23, 1882. 

A  suggestion  of  irregularity  in  the  transaction  having  been  made  to  your 
office,  an  investigation  was  obtained,  the  result  of  which  indicated  that 
Beckett  had  secured  possession  of  the  relinquishment  from  Miss  Adams  on 
or  soon  after  the  date  of  her  entry  for  the  purpose  of  speculation  ;  and  in 
order  to  hold  the  tract  free  from  entry  until  he  could  make  a  satisfactory 
disposition  of  the  relinquishment  he  had  entered  contest. 

On  December  6,  1882,  your  office  directed  that  no  further  action  be 
taken  by  the  local  officers  towards  a  disposal  of  the  land  until  advised,  and 
that  the  entry  of  Adams  should  be  reinstated  upon  the  records,  pending 
further  investigation. 

On  September  6,  1883,  after  a  review  of  all  the  proceedings,  you  dismissed 
the  Beckett  contest,  on  the  ground  that  it  was  fraudulent,  and  decided  that 
as  the  Adams  entry  had  been  relinquished  in  due  form  it  should  be  canceled 
and  the  tract  held  open  to  entry ;  and  rejected  the  application  of  Harris  to 
contest  the  Adams  entry  on  the  ground  that,  when  presented  July  12,  1883, 
the  Beckett  contest  was  pending  and  undetermined. 

Section  i  of  the  Act  of  May  14,  1880,  (21  Stat.,  140,)  provides:  *'That 
when  a  *  *  *  timber  culture  claimant  shall  file  a  written  relinquish- 
ment of  his  claim  in  the  local  land  office,  the  land  covered  by  such  claim 
shall  be  held  as  open  to  settlement  and  entry  without  further  action  on  the 
part  of  the  Commissioner  of  the  General  Land  Office." 

The  Adams  entry  had  been  extinguished  by  operation  of  law,  so  that 
when  Harris  applied  there  was  no  foundation  for  a  contest. 

Your  decision  is  affirmed  for  the  reasons  herein  set  forth. 


MARQUARDT  vs.  OLSON. 

ConiKt — Notice  of  Final  Proof. — Parties  who  do  not  appear  at  the  time  and  place  specified 
in  the  published  notice  of  intention  to  make  final  proof  cannot  be  allowed  thereafter  to 
contest  the  entry  on  the  ground  of  abandonment  or  failure  to  culiivate  and  improve  the 
land. 

ternary  TELLER  to  Commissioner  Mc^RLAND,  October  3,  1884. 

Ihave  considered  the  case  of  Philip  Marquardt  vs,  Ole  M.  Olson,  involv- 
ing the  N.  W.  %  of  Sec.  29,  Tp.  149,  R.  52,  Grand  Forks,  Dakota,  on  ap- 
peal by  Olson  from  your  decision  of  January  16,  1884,  holding  his  cash 
entry  for  cancellation. 

The  record  shows  that  Olson  filed  declaratory  statement  November  i6th, 
alleging  settlement  November  15, 1881,  and  made  final  proof  and  cash  entry 


86  PRACTICE. 

for  the  tract  July  27,  1882,  and  that  Marquardt  made  homestead  entry  for 
the  same  tract  April  6,  1882. 

Marquardt  did  not  appear  at  the  time  assigned  for  Olson's  final  proof 
(although  notice  thereof  was  duly  published)  and  the  same  was  allowed 
without  objection ;  but  four  days  thereafter  he  filed  an  affidavit  alleging  fraud 
in  the  proofs  and  asked  for  a  hearing  thereon,  which  you  ordered. 

Marquardt  offers  no  excuse  for  his  failure  to  contest  Olson's  claim  at  the 
appointed  time,  although  he  is  presumed  to  have  known  of  the  hearing. 
Notice  of  final  proof  is  published  that  all  parties  in  interest  may  be  advised 
of  the  proceeding,  and  when  one  neglects  this  opportunity  for  objection,  it 
is  also  reasonable  to  presume  he  has  none.  Marquardt *s  affidavit  alleges 
Olson's  non-compliance  with  the  law  in  respect  to  residence  and  improve- 
rrtent.  These  were  the  very  questions  involved  in  the  final  proof,  and  which 
Olson  was  required  to  substantiate;  his  whole  claim,  as  well  as  the  rights  of 
Marquardt,  rested  thereon  ;  and  it  was  in  my  judgment  bad  practice  to  allow 
Marquardt,  after  having  avoided  the  regular  hearing,  to  institute  another 
four  days  subsequently,  to  again  try  the  same  issues.  Such  practice  prolongs 
litigation  and  increases  expense  without  corresponding  benefits,  and  should 
not  be  sanctioned,  unless  in  special  cases  and  for  special  reasons.  If  one 
voluntarily  waives  the  right  to  contest  a  claim  conflicting  with  his  own,  and 
suffers  therefrom,  he  can  complain  of  his  own  /acAgsonly;  other  parties 
should  not  be  harmed  thereby. 

Olson's  final  proof  showed  that  he  settled  in  November,  1881 ;  that  he 
had  a  house,  stable,  two  wells,  and  nineteen  acres  of  breaking,  and  had  con- 
tinuously lived  on  the  land  to  the  date  of  hearing. 

The  testimony  submitted  by  Marquardt  and  his  two  other  witnesses  at 
the  subsequent  hearing  showed,  or  tended  to  show,  that  prior  to  the  date  of 
his  entry,  in  April,  1882,  Olson  had  only  "a  hole  in  the  ground  "  covered 
with  poles  and  hay,  which  was  not  inhabitable,  and  that  he  had  not  resided 
on  nor  improved  the  land.  One  of  these  witnesses,  however,  first  saw  the 
land  in  February,  1882 ;  Marquardt  first  saw  it  March  22,  and  the  other 
witness  April  4. 

The  testimony  of  Olson  is  to  the  effect  that  he  built  this  *'dug  out  "  or 
**  hole  in  the  ground  "  upon  the  day  of  his  alleged  settlement ;  that  he  lived 
therein  until  March  following;  that  he  was  then  necessarily  absent  for  four- 
teen days,  and  on  his  return  found  the  door  off  and  **  the  hole  "  filled  with 
snow.  The  roof  of  this  structure  was  burned  off  in  a  prairie  fire  about  April 
ist,  when  he  immediately  built  another  sod  shanty  which  he  inhabited  until 
he  erected  a  frame  house  in  June,  in  which  he  lived  to  the  date  of  his  final 
proof.  He  also  swears  that  from  the  date  of  his  filing  in  November,  1881, 
he  could  not,  from  climatic  reasons,  break  any  ground,  prior  to  April  fol- 
lowing, but  it  appears  that  at  about  the  date  last  named  he  planted  corn  and 
vegetable  seeds,  and  that  at  the  date  of  his  final  proof  he  had  nineteen  acres 
broken.  In  all  these  material  facts  he  is  corroborated  by  his  father — who 
lived  but  a  few  rods  distant — whose  testimony  is  unimpeached,  and  in  some 
respects  by  another  witness. 

Marquardt  made  his  entry  April  6,  1882,  subject,  of  course,  to  Olson's 
claim.  He  made  his  first  improvements  May  27,  and  established  his  resi- 
dence July  2/jth.  At  all  these  dates,  Olsdh  was  in  occupation  of  the  land, 
and  his  improvements  are  sufficient  to  satisfy  the  requirements  of  the  law, 
and  manifest  good  faith.  The  testimony  at  the  subsequent  hearing  will  not, 
in  my  judgment,  warrant  a  forfeiture  of  his  cash  entry,  and  I  reverse  your 
decision. 
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WILLIAMS  vs.  PRICE. 

Tenant. — A  party  on  land  as  a  tenant  at  date  of  sale  of  same  and  relinquishment  of  entry, 
and  who  agreed  to  become  tenant  for  the  purchaser  and  subsequent  entryman,  cannot 
claim  the  land  as  a  settler  from  date  of  said  relinquishment  or  otherwise. 

Contest  by  Tenant — Contract. — In  view  of  the  peculiar  facts  of  this  case,  Williams,  the  ten- 
ant, cannot  be  allowed  to  take  advantage  of  his  violation  of  contract  in  not  planting  trees, 
to  successfully  contest  Price's  entry  for  non  compliance  with  law. 

Secretary  Lamar  to  Commissiontr  Sparks,  April  14,  1885. 

I  have  considered  the  case  of  Thomas  C.  Williams  vs.  Robert  R.  Price, 
involving  the  N.  E.  ^  of  Sec.  28,  Tp.  19  N.,  R.  5  W.,  Grand  Island  dis- 
trict, Nebraska,  on  appeal  from  your  decision  of  June  28,  1884,  dismissing 
the  contest. 

June  29,  1877,  one  Long  made  timber  culture  entry  of  the  land.  In  Au- 
gust, 1877,  Price  purchased  for  I300  Long's  improvements  and  interest  in 
the  land.  Price  filed  in  the  local  office  a  written  relinquishment  from  Long, 
and  Long's  entry  was  canceled  by  your  office.  Price  made  timber  culture 
entry  of  the  tract  February  6,  1878. 

Long's  improvements  (sold  to  Price)  consisted  of  a  house  and  eight  or 
ten  acres  of  breaking.  Prior  to  his  sale  of  the  house  and  improvements  to 
Price,  Long  had  permitted  Williams  to  occupy  the  premises,  the  latter 
agreeing  in  return  to  plant  and  properly  cultivate  ten  acres  of  trees. 

Price,  after  obtaining  the  relinquishment  and  purchasing  the  improve- 
ments from  Long,  hired  ten  acres  of  the  land  broken  (in  June,  1878),  with 
the  purpose  of  planting  timber  thereon.  It  had  been  verbally  agreed  be- 
tween him  and  Williams  that  the  latter  should  be  allowed  to  remain  on  the 
premises  upon  the  same  terms  as  had  before  been  arranged  between  Williams 
and  lx)ng.  Instead  of  living  up  to  this  agreement,  however,  Williams  filed 
in  the  local  office  his  own  soldier's  declaratory  statement,  alleging  settle- 
ment on  the  day  of  the  cancellation  of  Long's  entry  (January  25,  1878.) 

When  Price  learned  that  Williams  claimed  the  land,  a  contest  arose  be- 
tween the  two,  which  your  office  (June  23,  188 r,)  decided  in  favor  of 
Price.  An  appeal  was  taken  to  this  Department,  which  (March  8,  1882,) 
canceled  Williams'  filing. 

^^  ^F  ^^  *r  ^^  ^r  ^*  ^^ 

The  question  of  the  original  rights  of  the  respective  parties  in  the  case  to 
the  land  in  controversy  is  res  judicata — having  been  conclusively  determined 
by  the  Department  decision  aforesaid  (of  March  8,  1882).  The  question  of 
the  timber  culture  contest  initiated  by  Williams  upon  his  receipt  of  and  dis- 
satisfaction with  that  decision  is  all  that  remains  to  be  considered. 

Two  points  are  brought  prominently  forward  in  the  evidence,  and  great 
stress  laid  upon  them  by  counsel  for  contestant : 

First.  Price  was  grievously  in  laches  in  failing  to  plant  timber  upon  the 
land  during  the  period  pending  the  decision  of  the  former  contest  between 
him  and  Williams. 

Second.  He  was  further  in  laches  in  failing  to  plant  timber  properly,  in 
the  spring  of  1882,  and  it  was  the  result  of  his  own  (/.  ^.,  his  agent's)  negli- 
gence that  the  cuttings  then  planted  did  not  grow. 

Referring  first  to  the  last-named  point,  in  a  proceeding  involving  forfeit- 
ure, the  burden  of  proof  is  on  the  part  of  the  contestant  (Ewing  vs.  Rickard, 
9  L  0.,  174)  ;  and  in  the  case  at  bar  I  am  of  the  opinion  that  the  contest- 
ant has  not  affirmatively  shown  Price's  failure  to  comply  with  legal  require- 
ments during  the  year  1882. 

In  omitting  to  plant  during  the  period  from  1878  till  1882,  Price  was 
unquestionably  in  laches.     It  would  be  unsafe  to  decide  that  a  timber  culture 
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entryman  is  absolved  from  obligation  to  fulfil  the  requirements  of  the  law 
pending  the  decision  of  a  contest.  But  this  a  peculiar  and  in  some  respects 
exceptional  case.  It  is  a  case  in  which  the  Department  has  already  once 
decided  that  the  contestant  has  no  equities ;  and  the  evidence  shows  him  to 
have  been  ungrateful,  false,  and  treacherous  toward  one  who  had  shown 
himself  to  be  unusually  and  almost  unreasonably  forbearing  toward  him. 
For  years  he  has  been  a  n on- paying  tenant  upon  premises  upon  which  he 
agreed  to  plant  timber  in  return  for  the  rent ;  and  having  refused  to  fulfil 
his  part  of  the  agreement — having  surreptitiously  filed  a  claim  for  the  land, 
and  by  duplicity,  strategy  and  threats  of  violence,  held  possession  for  years 
of  property  for  which  his  employer  had  paid  a  valuable  consideration — he 
now  seeks  to  take  advantage  of  his  own  wrong  in  failing  to  plant  the  timber 
as  agreed  upon.  There  is  no  reason  why  decision  should  be  given  in  his 
avor,  unless  absolutely  demanded  by  the  letter  of  the  law. 

Price's  laches  remained  a  question  solely  between  himself  and  the  Gov- 
ernment, certainly  up  to  the  date  (April  20,  1882),  when  Williams  initiated 
contest.  Whether  indeed  it  did  not  so  remain  until  the  initiation  of  the 
second  contest  (the  first  having  been  dismissed  for  omission  to  accompany 
the  affidavit  with  application  to  enter  the  tract),  need  not  now  be  considered. 
But  April  15,  1882,  Price's  workmen  began  to  plow  the  ground  and  plant 
cuttings  therein.  He  thus  commenced  to  cure  his  laches  before  the  initia- 
tion of  contest.  In  view  of  these  facts,  I  affirm  your  decision,  dismissing 
the  contest. 


EVA  BROWN. 


Relinquishment — Discovery, — A  third  party  (who  can  adduce  satisfactory 
reason  for  believing  that  a  timber  culture  relinquishment  has  been  executed 
and  sold)  and  not  the  purchaser,  may  institute  a  contest  to  discover  if  there 
really  has  been  such  relinquishment  and  sale. 

Acting  Secretary  JoSLYN  to  Commissioner  McFarland,  Oct,  20,  1884.     ("  C.  L.  O.,  234.) 


O'KANE  vs.  WOODY. 

Contests — Circular  of  December  22 ^  188 2 ^  Construed. — The  circular  of 
December  22,  1882,  was  designed  to  prevent  a  multiplicity  of  contests  for 
speculative  purposes,  and  !;hould  not  be  so  construed  as  to  prevent  a  bona 
fide  contestant  from  dismissing  one  contest  and  commencing  another. 

Secretary  TELLER  to  Commissioner  McFarland,  April  10,  1884.     (ll  C.  L.  O.,  49.) 


BROWN  vs.  BROWN  AND  MOSES  vs.  BROWN. 

Collusive  Contests — Suspended  Application  to  Contest — Duty  0/  Local  Officers. — Caution  is 
suggested  against  collusive  contests  by  relatives  or  others.  The  application  of  Moses  to 
contest  is  suspended  until  the  result  in  Brown  vs.  Brown  can  be  determined ;  when,  if  the 
defendant  is  successful,  Moses  may  proceed  to  contest.  Local  officers  should  examine 
carefully  and  point  out  errors  in  applications  to  contest  and  allow  amendments  thereto. 

Acting  Secretary  JosLYN  to  Commissioner  McFarland,  March  15,  1884. 

I  direct  your  attention  to  the  fact  that  it  is  a  Brown  who  contests  Brown's 
entry,  and  that  the  same  attorney  appears  for  both  Browns.  These  Browns 
are  perhaps  relatives,  and  it  is  not  an  uncommon  practice  for  delinquent 
entrymen  to  forestall  a  bona  fide  contest  by  a  collusive  one,  in  which  it  is 
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never  intended  to  produce  sufficient  evidence  to  procure^jthe  entry's  cancel- 
lation. I  am  not  satisfied  that  such  is  the  case  here,  else-^fwould  take 
summary  action  upon  it.  But  in  view  of  its  possibility,  I  think  it  proper  to 
protect  the  interests  of  the  Government  in  this  instance.  You  will  there- 
fore please  notify  the  local  officers  that  the  second  affidavit  of  contest  filed 
by  Annie  E.  Moses  shall  remain  on  file,  with  the  right  to  her  to  amend  it, 
until  the  final  determination  of  the  contest  between  Brown  and  Brown,  and 
you  will  also  notify  her  of  her  right  to  amend  it.  If  Brown  vs.  Brown  is 
decided  in  favor  of  the  defendant,  then  Annie  E.  Moses  may  have  the  pre- 
ference right  of  contest  against  him.  • 

You  will  also  please  notify  the  local  officers  that  Congress  has  in  various 
ways  invited  and  encouraged  persons  to  inform  against  those  who  are  en- 
deavoring to  acquire  title  to  the  public  land  fraudulently  or  illegally,  as  the 
only  adequate  means  of  protecting  the  United  States ;  and  that  it  is  their 
duty  to  further  this  policy  by  examining  carefully  any  application  to  contest 
a  claim,  pointing  out  its  defects  to  the  applicant,  and  allowing  him  to  amend 
it  at  once. 


PARRIS  vs.  HUNT. 

Contesi^Frattd  and  Collusion. — No  rights  can  be  acquired  through  a  fraudulent  or  collu- 
sive ooQtest,  nor  Will  the  rights  of  others  be  defeated  by  such  a  contest. 

fini  Assistant  Secretary  CHANDLER  to  Acting  Commissioner  Stone,  August  8,  1 889. 

.  1  have  considered  the  case  of  Zimri  Parris  vs,  Nathan  G.  Hunt,  on  appeal 
of  the  former  from  your  office  decision  of  April  73,  188S,  dismissing  his 
contest  against  the  homestead  entry  of  the  latter  for  S.  W.  ^,  Sec.  32,  T. 
101  N.,  R.  56  W.,  Mitchell,  Dakota,  land  district. 

It  appears  from  the  record  that  Hunt  made  entry  July  12,  1880,  and  on 
February  13,  1883,  said  Parris  filed  affidavit  of  contest  alleging  abandon- 
ment for  more  than  six  months. 

April  17,  1883,  was  fixed  by  the  local  office  for  hearing  in  said  contest. 

On  February  23,  1883,  one  Chas.  F.  Rogers  filed  an  affidavit  of  contest 
against  said  entry,  alleging  abandonment  and  failure  to  reside  upon  said  land 
for  six  months,  and  that  Hunt  had  sold  to  said  contestant  all  his  right,  title 
and  interest  in  and  to  said  land,  and  had  been  paid  I400  on  account  of  such 
sale. 

Filed  with. this  contest  affidavit  is  a  special  affidavit  setting  forth  that  the 
contest  by  Parris  was  fraudulent,  collusive,  and  for  speculative  purposes. 

The  evidence  conclusively  shows  that  on  or  about  the  4th  day  of  May, 
1S82,  Hunt  sold  to  Rogers  his  right  and  interest  in  the  land  in  controversy 
and  accepted  from  Rogers  a  span  of  mules,  harness,  and  wagon,  and  two 
notes  of  $65.50  each,  secured  by  mortgage,  as  the  purchase  price  of  his  re- 
linquishment, total  consideration  five  hundred  and  twenty-five  dollars;  that 
Hunt  took  possession  of  the  mules,  harness,  and  wagon,  and  thereafter  re- 
tained them  as  his  own,  and  that  he  gave  Rogers  possession  of  his  said 
homestead,  Rogers  moving  his  family  into  the  shanty  thereon  with  the  full 
consent  of  Hunt,  and  that  Rogers  had  maintained  a  continuous  residence 
thereon.  It  further  appears  that  on  or  about  the  6th  day  of  May,  1882, 
Hunt  and  Rogers  went  to  the  office  of  the  contestant,  Zimri  Parris,  or  Na- 
tion and  Parris,  to  have  the  necessary  papers  drawn  up  to  carry  into  effect 
their  said  agreement ;  that  said  Parris  at  their  joint  request  prepared  a  writ- 
ten contract,  a  bill  of  sale  of  the  mules,  harness  and  wagon,  a  chattel  mort- 
gage securing  the  two  notes,  and  a  relinquishment  of  Hunt's  interest,  which 
was  signed  by  both  Hunt  and  his  wife. 
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It  appears  further  that  there  was'  at  the  time  of  Rogers*  purchase,  a  con- 
test pending  against  said  land,  and  that  as  a  part  of  such  contract  it  was 
agreed  that  Rogers  should  buy  off  the  contestant  and  then  Hunt  would  file 
his  relinquishment;  but  becauseof  some  disagreement  in  regard  to  the  secur- 
ity for  the  payment  of  the  two  notes,  Hunt  refused  to  file  a  relinquishment 
and  Rogers  commenced  a  contest,  but  this  he  subsequently  dismissed.  About 
the  time  of  the  trouble  in  regard  to  the  security  for  the  notes.  Hunt  em- 
ployed Parris  to  look  after  his  interests  in  the  matter,  as  he  was  apprehen- 
sive that  Rogers  was  intending  to  evade  payment  of  his  notes,  and  shortly 
afi^r  this  employment  Parris  himself  initiated  contest  against  Hunt's  entry 
and  Hunt  at  the  hearing  made  default,  although  he  resided  within  a  few 
miles  of  the  place  where  the  evidence  was  taken. 

There  are  many  other  circumstances  shown  in  the  evidence  tending  to 
prove  collusion  between  Parris  and  Hunt  in  such  contests,  or  at  least  tending 
to  prove  that  Parris*  contest  was  in  the  interest  of  Hunt.  His  employment 
as  attorney  to  look  after  Hunt's  interest  precludes  the  idea  that  he  was 
acting  adversely  to  him. 

Your  said  decision  is  accordingly  affirmed. 

No  rights  could  be  acquired  by  such  fraudulent  contest;  Van  Ostrum  vs. 
Young  (6  L.  D.  25  ;  14  C.  L.  O.,  152) ;  nor  could  any  rights  be  defeated 
thereby.     Eddy  vs,  England  (6  L.  D.,  530;  15  C.  L.  O.,  13). 

While  the  hearing  of  the  contest  in  Rogers  vs.  Hunt  may  have  been 
premature  pending  the  appeal,  yet  as  all  parties  were  present  and  the  testi- 
timony  appears  to  be  so  full  and  conclusive  as  not  to  admit  of  a  doubt  upoix 
the  main  question  involved,  it  will  not  be  necessary  to  remand  the  case  for 
a  re-hearing  but  your  office  may  pass  upon  the  evidence  in  such  contest  as 
the  same  is  presented  with  the  record  in  the  case  at  bar. 
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Contest — Speculation — Attorneys, — Whether  fraud,  illegality,  or  non-compliance  with  law 
is  alleged  against  a  settler,  the  government  is  equally  a  party  to  the  inquiry ;  if  the  con- 
test be  withdrawn,  the  papers  must  be  forwarded  to  the  Commissioner  for  further  action. 
It  is  the  practice,  to  some  exleM,  for  attorneys  to  file  contests,  sell  the  right  of  contest,  and 
withdraw  the  original  and  simultaneously  Ble  a  contest  for  the  buyer ;  this  is  illegal,  and 
attorneys  engaged  in  these  speculative  contests  should  be  reported  to  the  Commissioner. 

Commissioner  McFarland  to  Register  anJ  Receiver ^  Huron,  Dakota,  September  22,  1 884. 

Inspector  Hobbs  reports  as  a  frequent  practice  in  your  district  that  at- 
torneys file  contests,  sell  the  right  of  contest,  withdraw  the  original  contest 
and  file  another  in  the  name  of  another  party,  thus  controlling  the  disposi- 
tion of  the  tract  for  speculative  purposes. 

You  were  advised  by  my  decision  in  the  case  of  Delaney  7)s,  Bowers  (i  L. 
D.,  189;  10  C.  L.  O.,  67)  that  contests  not  made  in  good  faith  cannot  be 
sanctioned. 

Whenever  illegality  or  fraud  in  the  inception  of  an  entry,  or  non-coni- 
pliance  with  law,  or  other  matter  affecting  the  validity  of  an  entry  is  alleged, 
the  government  has  an  interest  in  the  determination  of  the  facts.  Such 
allegations  put  the  Land  Department  upon  inquiry,  and  entries  against 
which  charges  have  been  made  should  be  investigated,  if  not  through  a 
hearing  in  contest  proceedings  then  by  the  Land  Department  itself.  Ac- 
cordingly whenever  a  contest  has  been  initiated,  and  is  afterwards  with- 
drawn, you  will  at  once  forward  the  original  contest  affidavit,  with  all  the 
papers  in  the  case,  to  this  office,  in  order  that  the  matter  may  be  placed  in 
the  hands  of  a  special  agent  for  investigation,  both  into  the  character  of  the 
entry  and  of  the  contest. 
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Attorneys  engaged  in  presenting  and  withdrawing  fictitious  or  speculative 
contests,  or  other  irregular  practices,  should  be  reported  to  this  office  for  the 
action  of  the  Secretary  of  the  Interior  under  Act  of  July  4,  1884  (3  L-  D.> 


JOHNSON  vs.  BURKE. 

Parties  in  Interest — Practice  Rule  i  allows  the  initiation  of  contests 
against  alleged  abandoned  or  forfeited  homestead  or  timber  culture  entrfts 
by  any  person,  whether  in  interest  or  not,  but  in  all  other  cases  (including 
pre  emptions)  only  by  a  party  in  interest.  In  view  of  the  irregular  hearing 
in  this  case,  the  contestant  acquired  no  rights,  and  the  timber  culture  entry 
after  relinquishment  of  a  pre-emption  claim  by  the  contestee  is  allowed  to 
stand. 

Sfcrefary  Tei,i.er  to  Commissioner  McFarland,  November  22,  1883.     (2  L.  D.,  219;  10 
C.  L.  0.,  298.) 


ROHRBOUGH  vs.  DIGGINS. 

Homestead  Contest — Deceased  Entryman. — A  contest  against  the  entry  of  a  deceased  home- 
steader, wherein  the  said  decedent  is  made  the  sole  party  defendant,  is  a  nullity,  and  the 
rights  of  the  real  parties  in  interest  are  not  effected  thereby. 

First  Assistant  Secretary  CHANDLER  to  Acting  Commissioner  Stone,  August  24,  1889. 

I  have  before  me  what  purports  to  be  the  appeal  of  "Chas.  Diggins" 
from  your  office  decision  of  April  20,  1888,  holding  for  cancellation  his 
homestead  final  certificate  No.  2469,  dated  July  26,  1884,  for  lots  15,  16, 
and  17,  and  N.  E.  ^,  S.  W.  ^,  Sec.  5,  T.  24  N.,  R.  13  W.,  San  Fran- 
cisco district,  California. 

Charles  H.  Diggins  having  died  in  August,  1884,  it  was  wholly  irregular 
to  initiate  and  carry  on,  thereafter,  contest  proceedings  against  him  by 
Dame,  and  to  which  those  succeeding  to  his  interest  were  not  made  parties. 
The  whole  proceeding  is  a  nullity,  as  it  could  not  be  carried  on  in  the  name 
of  a  dead  man,  and  all  acts  in  his  name  after  death  were  without  jurisdic- 
tion. 

The  controversy  as  to  the  tract  in  question  must  therefore  be  held  to  be 
still  at  the  stage  which  it  had  reached  when  the  void  order  for  a  hearing 
was  made,  October  25,  1884.  That  is  to  say,  the  final  certificate  issued  in 
the  name  of.  Diggins  is  still  outstanding  in  the  hands  of  the  transferee 
thereof,  subject  to  the  right  of  Rohrbough  to  contest  its  validity  in  a  proper 
proceeding  for  the  purpose,  to  which  the  real  parties  in  interest  shall  have 
been  made  parties  in  due  form. 

The  decision  appealed  from  is  accordingly  reversed. 


GORDON  vs.  WILSON. 

Contest — Parties, — Suit  should  be  against  "  the  heirs  or  legal  representa- 
tives" of  the  entryman  in  case  of  contest  against  the  entry  oi  a  deceased 
timber  culture  claimant. 

Actii^  Secretary  MuLDROW  to  Commissioner  Sparks,  June  18,  1885. 
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BOYNTON  vs.  WELLS. 

Insanity, — Before  further  action  can  be  takqn  in  this  case,  the  contestant  must  present 
satisfactory  evidence  that  the  defendant  has  been  declared  sane. 

Acting  Commissioner  Stockslager  to  Register  and  Receiver,  Chadron,  Nebraska,  Sep- 
tember 15,  1887. 

By  letter  of  January  29,  1886,  the  Hegister  forwarded  the  record  of  the 
contest  of  Ralph  Boynton  vs,  William  H.  Wells,  involving  homestead  entry 
No.  2727  for  lots  6,  7  and  8,  E.  j4  S.W,  }(  Sec.  6,  T.  30  N.,  R.  49  W., 
which  was  dismissed  upon  contestant's  withdrawal. 

February  23,  1886,  the  Register  forwarded  the  certificate  dated  Decem- 
ber 5,  1885,  showing  that  said  Wells  had  been  examined  by  the  Board  of 
Insanity,  and  that  he  was  by  them  adjudged  insane,  and  committed  to  the 
insane  hospital  in  Lincoln,  Nebraska. 

The  record  of  the  contest  by  Joseph  R.  Boynton  against  said  entry  was 
forwarded  with  Register's  letter  of  November  30,  1886,  from  which  it  ap- 
pears that  prior  to  the  hearing  contestant  filed  Wells*  relinquishment,  where- 
upon the  case  was  dismissed,  and  contestant  made  entry  for  the  tract. 

These  facts  were  recited  in  office  letter  "  H  "  of  May  6,  1887,  and  in 
view  of  the  certificate  of  insanity  you  were  directed  to  allow  J.  R.  Boynton 
to  show  that  said  Wells  had  been  declared  sane  before  further  action  would 
be  taken  in  the  matter. 

By  letter  of  August  12,  1887,  the  Register  forwarded  the  certificate  of  one 
F.  Nelson,  clerk  of  the  District  Court,  and  a  member  of  the  Board  of  In- 
sanity in  and  for  the  county  including  the  tract  in  dispute,  in  which  he 
certifies  that  "  W.  H.  Wells  was  in  November,  1886,  a  sane  man  to  the  best 
of  my  belief  and  understanding." 

This  is  not  sufficient.  You  will  require  him  (Boynton)  to  furnish  the 
certificate  of  the  superintendent  of  the  asylum  within  which  Wells  was  con- 
fined, showing  actual  date  he  (Wells)  was  discharged  as  cured,  also  as  to 
whether  he  has  since  been  confined  in  said  institution. 


JACOBS  vs.  CHAMPLIN  et  al. 

Applications  to  Contest —  When  Simultaneous. — The  right  of  precedence,  in  the  case  of  two 
applications  to  contest,  should  be  awarded  to  the  one  first  actually  received. 

Rules  adopted  for  the  reception  of  applications  on  the  filing  of  new  plats  are  not  to  be  fol- 
lowed except  under  similar  circumstances. 

Secretary  Lamar  to  Commissioner  S?AKKS,  January  9,  1886. 

I  have  considered  the  case  of  Joseph  M.  Jacobs  vs,  Oliver  Champlin  and 
Ezra  D.  Parsholl,  as  represented  by  the  appeal  of  Jacobs  from  the  decision 
of  your  office,  dated  August  27,  1884,  holding  that  his  application  to  con- 
test timber  culture  entry  No.  5442,  covering  the  S.  E.  }(  of  Sec.  27,  T.  126 
N.,  R.  62,  Watertown,  now  Aberdeen,  land  district,  Dakota  Territory, 
made  March  24,  1882,  by  said  Parsholl,  was  presented  simultaneously  with 
the  application  of  said  Champlin  to  contest  the  same  entry,  and  that  said 
parties  should  be  notified  to  appear  and  bid  for  the  privilege  of  contesting 
said  entry. 

The  local  report  of  Register  and  Receiver  shows  that  as  soon  as  the  local 
land  office  was  opened  on  the  morning  of  March  25,  1884,  the  attorney  for 
Jacobs  offered  his  contest  affidavit  against  said  entry,  and  said  affidavit  was 
received  and  the  contest  was  duly  entered  of  record.  Immediately  there- 
after the  attorney  for  Champlin  offered  his  contest  affidavit  against  the  same 
entry,  and  it  was  rejected  because  of  the  prior  entry  of  the  contest  by 
Jacobs. 

The  local  land  officers  further  repoft  that,  at  the  time  they  received  the 
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contest  affidavit  of  Jacobs,  they  had  no  knowledge  that  the  attorney  for 
Champlin  intended  to  file  any  affidavit  of  contest  against  said  en  try  ^  and 
therefore  they  did  not  regard  the  affidavits  as  simultaneous. 

Upon  appeal  your  office  reversed  their  action,  as  above  stated.  Said  de- 
cision is  based  up>on  the  instructions  given  to  the  Huron  office,  in  said  Ter- 
ritory, on  December  i6,  1882  (i  L.  D.,  183;  9  L.  O.,  199),  wherein  it  is 
stated  that  *'all  persons  in  the  office,  immediately  after  opening  of  the 
same  for  business,  who  have  written  application  for  entry  of  a  tract  on  the 
same  section  under  the  timber  culture  law,  shall  be  considered  simultaneous 
applicants."  But  those  instructions  were  given  with  reference  to  the  filing 
of  new  plats  in  the  local  land  office  and  the  usual  rush  of  claimants  for 
priority,  and  it  is  therein  stated  that  on  the  morning  of  October  19th  the 
crowd  was  so  great  that  it  was  impossible  for  all  claimants  to  pass  their  ap- 
plications to  the  Register  and  Receiver  at  the  same  time ;  therefore,  under 
the  circumstances  of  the  case,  the  applications  should  be  regarded  as  simul- 
taneous. In  the  present  case  no  such  state  of  facts  exists.  It  does  not  ap- 
pear that  there  was  any  crowd,  nor  is  it  shown  that  the  attorney  for  Jacobs 
had  any  knowledge  of  the  intention  of  Champlin  to  contest  said  entry.  No 
settlement  rights  are  involved,  and  no  fraud  or  collusion  is  asserted  or  sug- 
gested. Simultaneous  means  existing  or  happening  at  the  same  time.'  In 
Benschoter  vs,  Williams  (3  L.  D.,  419),  this  Department  decided  that 
where  a  few  seconds  intervened  between  two  applications  to  contest  an  en- 
try, the  right  of  precedence  should  be  awarded  to  the  one  first  actually  re- 
ceived, and  that  **  it  matters  not  how  short  may  have  been  the  interval 
between  the  presentation  of  the  two  contests,  the  one  actually  received 
before  the  other  is  entitled  to  precedence."  The  affidavit  of  Jacobs  was 
received  first,  and  he  is  entitled  to  the  right  of  contest  without  being  re- 
quired to  bid  therefor.  It  is  a  maxim  of  law  and  equity  that  he  who  has  the 
precedence  in  time  has  the  advantage  in  right.     (Fonb.  £q.,  320.) 

The  decision  of  your  office  is  therefore  reversed. 


JOHN  W.  NICHOLSON. 

An  application  to  contest  an  entry,  received  through  the  mail  and  placed 
of  record  before  office  hours,  and  prior  to  the  opening  of  the  office  for  busi- 
ness, takes  precedence  over  an  application  presented  on  the  opening  of  the 

office. 

fint  Assistant  Secretary  Chandler  to  Acting  Commissioner  Stone,  July  3,  1889.     (9  L. 
!>-,  54.) 


BOLSTER  vs.  BARLOW. 

Initiation  of  Contest. — A  contest  cannot  he  considered  as  initiated  until  the  affidavit  of  con- 
test is  received  and  accepted  by  the  local  office.  Where  the  date  of  filing  a  contest  affi- 
davit cannot  be  determined  from  the  record,  such  affidavit  will  be  held  to  have  been  ac- 
cepted on  the  date  when  the  notice  of  contest  issued.  If  the  default  is  cured  prior  to  the 
initiation  of  contest  the  entry  will  not  be  canceled. 

Secretary  ViLAS  to  Commissioner  SrocKSlJiGER,  June  25,  1 888. 

I  have  considered  the  appeal  of  Nathaniel  Bolster  from  your  office  decis- 
ion of  August  28,  1886,  dismissing  his  contest  and  sustaining  the  timber 
culture  entry  No.  116  of  Charles  A.  Barlow,  made  November  17,  1883,  for 
the  S.  E.  }(  of  Sec.  30,  T.  26  S.,  R.  15  E.,  San  Francisco  Land  District, 
California. 

Bolster,  as  contestant,  furnished  information  to  the  local  office,  which 
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was  accepted  and  notice  of  contest  was  issued  February  25,  1885.  In  his 
affidavit  of  contest  Bolster  alleges  that  Barlow  failed  to  break  or  cause  to  be 
broken  five  acres  of  land  on  said  tract,  and  had  done  nothing  of  any  kind 
upon  the  land  during  the  first  year. 

Contestant  appeals  from  your  said  decision,  and  assigns  as  error: 

First.  In  holding  that  the  contest  was  not  initiated  until  subsequent  to 
February  13,  1885. 

Second.  In  holding  that  at  the  date  of  the  contest  the  required  amount  of 
land  had  been  plowed. 

Neither  of  these  assignments  is  well  taken.  A  contest  cannot  be  con- 
sidered as  initiated,  until  the  affidavits  of  contest  are  received  and  accepted 
by  the  local  office.  Hayes  vs,  Gilliam  (11  C.  L.  O.,  83);  Housten  vs, 
Coyle  (2  L.  D.,  58;  10  C.  L.  O.,  224);  Gotthelf  vs.  Swinson  (5  L.  D., 
657  ;  14  C.  L.  O.,  126)  ;  Rules  2  and  3  of  Rules  of  Practice. 

The  affidavit  of  contest  executed  by  contestant  does  not  give  the  date  of 
the  day  or  month  when  it  was  executed,  but  the  joint  affidavit  of  the  cor- 
roborating witnesses,  on  the  back  of  contestant's  affidavit,  bears  date  Feb- 
ruary 13,  1885.  These  affidavits  were  not  executed  before  the  Register  or 
Receiver,  but  were  forwarded  by  mail.  No  evidence  showing  when  they 
were  received  at  the  local  office,  they  can  only  be  deemed  to  have  been  ac- 
cepted by  the  local  officers  on  the  date  when  the  notice  of  contest  was 
issued. 


STROUT  vs.  YEAGER. 

Contest — When  Jurisdiction  is  Acquired, — A  contest  affidavit  is  in  the  nature  of  an  in- 
formation, and  when  it  is  accepted,  notice  issued,  and  service  made  thereof,  jurisdiction 
is  acquired. 

First  Assistant  Secretary  MULDROW  to  Commissioner  Stockslager,  July  20,  1888. 

On  October  14,  1884,  Adrian  Yeager  filed  declaratory  statement  alleging 
settlement  the  day  before  upon  S.  E.  ^,  Sec.  23,  T.  3  N.,  R.  32  W., 
McCook,  Nebraska. 

He  made  proof  in  support  of  his  claim  on  June  25,  1885,  ^^^  ^^^  entry 
June  29,  following. 

On  February  24,  t886,  Frank  H.  Strout  initiated  contest  against  said 
entry.  At  the  hearing  had  in  pursuance  of  your  office  letter  of  April  5, 
1886,  the  parties  appeared  by  counsel.  No  testimony  was  submitted  by  the 
claimant,  and  on  that  in  behalf  of  the  contestant,  the  local  office,  finding 
the  evidence  to  be  not  sufficiently  clear  to  warrant  a  recommendation  to 
cancel  the  entry,  and  that  the  affidavit  of  contest  (made  before  a  circuit 
court  commissioner)  was  "sworn  to  before  a  relative  who  is  also  attorney 
and  a  principal  witness  in  the  case,''  dismissed  the  contest. 

By  decision  dated  December  2,  1886,  your  office  reversed  the  action 
below,  rejected  the  claimant's  proof,  and  held  his  entry  for  cancellation, 
allowing  contestant  the  statutory  preference  right  to  enter  the  land. 

From  this  claimant  appeals  here. 

The  contestant's  affidavit  of  contest  sets  out  that  the  claimant  did  not 
maintain  a  residence  on  the  land,  and  that  before  making  proof  he  sold  or 
contracted  to  sell  the  same. 

The  claimant  averred  in  final  proof  that  he  established  actual  residence 
on  the  land,  December  19,  1884,  ^^^  ^^^  ^^  same  was  continuous;  that 
he  built  a  house  fourteen  by  sixteen  feet,  dug  a  well,  broke  five  acres  which 
he  did  not  cultivate,  and  that  his  improvements  were  worth  ^150. 
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From  the  testimony  submitted  it  appears  that  the  walls  of  a  sod  house 
about  ten  by  twelve  were  put  up  in  the  fall  or  early  winter  of  1884,  that  the 
roof  was  not  put  thereon  until  after  February  15,  1885,  that  the  improve- 
ments were  worth  about  forty  dollars,  that  in  the  latter  part  of  February, 
1885,  the  claimant  had  a  bed,  stove  and  table  hauled  to  the  tract,  and  that 
•  from  early  in  the  fall  of  1884  until  March,  1885,  ^^  lived  in  the  town  of 
Culbertson,  some  three  miles  distant,  where  he  worked  as  a  jeweler. 

Considerable  testimony  was  introduced  to  the  effect  that  the  claimant  had 
stated  prior  to  making  proof,  that  he  had  sold  the  land  and  that  he  would 
be  paid  therefor  when  he  made  the  entry.  The  abstract  of  title  submitted 
in  evidence  shows  that  on  June  30,  1885,  the  day  after  his  cash  entry,  he 
transferred  the  land  by  warranty  deed. 

It  further  appears  from  the  testimony  that  shortly  after  making  cash  entry 
the  claimant's  vendee  hauled  the  former's  furniture  to  Culbertson,  where  the 
same  was,  on  July  2,  1885,  sold  at  auction,  and  on  the  day  following  (July 
3)  the  claimant  left  the  country. 

It  appears  from  the  record  that  H.  B.  Strout,  before  whom  the  affidavit  of 
contest  was  made,  subsequently  represented  the  contestant.  This  is  not 
material.  The  Department  has  held,  in  Gotthelf  vs.  Swinson  (15  L.  D., 
657;  14  C.  L.  O.,  126),  that  a  contest  affidavit  is  in  the  nature  of  infor- 
mation, and  when  it  is  accepted,  notice  issued  and  service  made,  jurisdiction 
is  acquired.  Furthermore,  I  am  satisfied  from  the  record  that  the  claimant 
failed  to  comply  with  the  law  in  the  essential  requirements  of  residence  and 
good  faith. 

Your  decision  is  accordingly  affirmed.  This  disposition  of  the  case  ren- 
ders it  unnecessary  for  me  to  pass  upon  that  part  of  your  decision  which 
refers  to  the  form  of  the  claimant's  proof  and  the  sufficiency  of  his  published 
notice  thereof. 


BOWERS  ET  AL.  vs.  OLSON. 

Cmffs/ — £>iligence. — The  filing  of  an  affidavit  of  contest  against  a  timber  culture  entry  does 

not  prevent  the  initiation  of  contest  by  another  party  unless  followed  within  reasonable 

time  by  notice  and  hearing. 
Information. — Where  the  failure  of  a  would-be  contestant  to  give  the  name  of  entryman 

and  number  of  entry  is  the  result  of  wrong  information  from  a  clerk  in  the  local  land 

office,  his  rights  should  not  be  prejudiced  thereby. 

Acting  Secretary  JosLYN  to  Commissioner  McFarland,  August  29,  1884. 

I  have  considered  the  case  of  Edward  A.  Bowers  and  Jacob  W.  Kraft  vs, 
John  T.  Olson,  as  presented  by  the  appeal  of  Bowers  from  your  decision  of 
October  11,  1883,  wherein  you  refused  to  dismiss  the  contest  of  Kraft 
against  the  timber  culture  entry  of  John  T.  Olson  for  the  S.  E.  ^  of  Sec.  18, 
Twp.  124,  R.  60,  Aberdeen,  Dakota,  and  allow  Bowers  to  proceed  with  his 
contest  against  said  entry. 

October  2,  1880,  Olson  made  entry  for  the  land  described. 

November  28,  1882,  Bowers  filed  an  affidavit  of  contest  in  which  the  said 
tract  was  properly  described,  but  the  name  of  the  entryman  and  the  number 
of  the  entry  were  incorrectly  stated  therein,  and  at  the  same  time  he  made 
the  requisite  application  to  enter  said  land. 

March  3,  1883,  Kraft  began  a  contest  against  the  Olson  entry,  accom- 
panied with  an  application  to  enter,  and  May  12,  1883,  was  designated  for 
the  hearing  therein. 

About  April  20,  1883,  Bowers  filed  in  the  local  office  a  corroborated 
affidavit  to  the  effect  that  prior  to  filing  his  affidavit  of  contest  he  in  person, 
at  the  local  office,  applied  for  information  from  the  records  as  to  the  name 
of  the  party  whose  entry  then  existed  upon  said  tract,  and  the  number  of 
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said  entry,  such  application  being  in  writing  and  properly  describing  the 
land;  that  he  received  from  a  clerk  in  said  office  a  written  statement,  pur- 
porting to  be  frona  the  records,  showing  that  "Nathan  P.  Lee"  was  the 
entry  man,  and  that  the  number  of  the  entry  was  "  3665."  That  he  accord- 
ingly relied  upon  such  information,  and  prepared  his  affidavit  of  contest  in 
accordance  therewith.  The  notice  of  the  contest  thus  begun  was  issued  and* 
its  publication  commenced,  and  he  thereafter  supposed  his  contest  to  be  in 
all  respects  properly  initiated,  until  he  observed  that  the  publication  of  his 
notice  had  been  discontinued,  when  he  learned  that  the  proper  name  of  the 
entryman  was  Olson  and  that  the  number  of  the  entry  was  3666,  and  also 
learned  of  the  intervening  contest  begun  by  Kraft. 

On  this  statement  of  facts  he  asked  that  Kraft  should  be  cited  to  show 
cause  why  his  (Kraft's)  contest  should  not  be  dismissed,  and  he  (Bowers) 
be  permitted  to  proceed  on  an  amended  affidavit  of  contest. 

Acting  on  the  affidavit  of  Bowers,  the  local  office,  April  23,  1883,  issued 
notice  to  Kraft  requiring  him  on  May  12th,  that  being  the  day  fixed  for  the 
hearing  of  his  contest,  to  respond  to  the  allegations  of  Bowers.  This  notice 
was  duly  served  upon  Kraft. 

'  On  the  hearing  Bowers  fully  established  all  that  he  had  alleged  with  re- 
spect to  his  diligence  in  preparing  the  affidavit  of  contest  and  his  subsequent 
acts  in  connection  therewith. 

Kraft  offered  no  testimony  in  response  thereto. 

The  local  office  held  that  the  misinformation  was  not  to  the  prejudice  of 
Bowers,  for  the  reason  that  on  November  27,  1882,  one  Nickerson  had  be- 
gun a  contest  against  said  entry,  which  would  have  constituted  a  legal  bar 
to  the  reception  of  Bowers*  contest  on  November  28,  and  accordingly  al- 
lowed Kraft  to  proceed  with  his  contest.     Bowers  appealed. 

On  the  evidence  submitted  by  Kraft,  the  local  office  recommended  the 
cancellation  of  Olson's  entry. 

It  should  be  observed  that  the  papers  in  the  Nickerson  contest  do  not  ap- 
pear with  this  case,  hence  the  only  information  to  be  had  concerning  the 
history  of  that  contest  must  be  derived  from  the  allusions  thereto  in  the  re- 
port of  the  local  office  with  reference  to  this  case. 

In  the  Receiver's  letter  of  July  5, 1883,  sending  up  the  appeal,  it  is  stated 
that  the  contest  of  Nickerson  vs,  Olson  was  on  the  docket  when  Bowers  ap- 
plied for  the  information  referred  to  in  the  foregoing,  and  that  said  **Nick- 
erson's  contest  was  withdrawn  March  3,  1883,  ^^^  Kraft  vs,  Olson  entered 
instead.'' 

It  does  not  appear  that  any  steps  were  taken  under  the  Nickerson  contest 
to  secure  service  of  notice,  or  that  notice  ever  issued  therein. 

On  this  state  of  facts  it  is  evident  that  the  only  person  on  November  28, 
1882,  entitled  to  resist  the  alleged  right  of  Bowers  to  contest  Olson's  entry 
was  Nickerson,  and  that  he,  at  the  time  Bowers  applied  for  the  right  to 
amend  his  contest  affidavit,  had  withdrawn  his  contest,  and  thereafter  had 
no  rights  that  could  be  urged  as  against  Bowers;  and  that  from  November 
28,  Bowers  had  the  proper  application  on  file  to  enter  the  land  in  dispute. 

Therefore  when  Kraft  began  his  contest,  the  land  was  covered  by  the 
application  of  Bowers,  who  by  such  application  was  entitled  to  proceed  with 
his  contest  and  clear  the  land  of  Olson's  entry. 

It  does  not  dispose  of  Bowers'  right  to  say  that  if  he  had  received  the 
proper  information  as  to  the  name  of  the  entryman  and  the  number  of  the 
entry,  he  could  have  made  no  use  of  it  then.  What  he  might  have  done 
had  the  facts  been  otherwise  can  not  be  used  against  him  now.  He  was 
entitled  to  receive  what  he  had  asked,  and  thereafter  take  such  course  to 
secure  the  land  as  he  might  deem  best,  with  a  full  knowledge  of  all  the 
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facts.  Such  an  opportunity,  through  the  misinformation  he  received,  was 
denied  him. 

Keeping  in  mind  the  fact  that  the  application  to  enter  is  the  statutory 
essential  upon  which  rests  the  right  to  contest  a  timber  culture  entry,  and 
that  Nickerson  has  no  rights  that  can  be  abridged  by  the  allowance  of 
Bowers*  contest,  it  becomes  apparent  that  Bowers  should  have  received  the 
benefit  of  his  diligence,  and  on  the  showing  made  by  him,  been  allowed  to 
proceed  with  his  contest  after  securing  due  service  of  notice  upon  Olson. 

Your  decision  is  therefore  reversed.  The  contest  of  Kraft  vs.  Olson  is 
dismissed,  and  Bowers  permitted  to  proceed  as  indicated  in  the  foregoing. 


CAROLINE  HALVORSON. 

Cmteit  for  Illegality. — A  contest  before  the  local  officers  may  be  instituted  against  a  timber 
culture  entry  for  illegality  in  its  inception,  without  awaiting  instructions  from  the  Com- 
missioner. 

Secretary  TELLER  to  Commissioner  McFarland,  April  29,  1 884. 

I  have  considered  the  appeal  of  Caroline  Halvorson  from  your  decision 
of  July  II,  1883,  in  the  matter  of  the  timber  culture  entry  of  Halvor  Olsen 
made  March  24,  1882,  upon  the  S.  yi  of  the  N.  E.  y^  and  the  S.  j^  of  the 
S.  E.  J^  of  Sec.  18,  Tp.  152,  R.  43,  Crookston,  Minnesota. 

It  3ie  4c  3):  :)c  ^ 

I  think  your  ruling  that  a  contest  can  not  be  instituted  against  a  timber 
culture  eutry  for  illegality  in  its  inception,  except  under  instructions  from 
your  office,  erroneous. 

The  mode  of  initiating  contests  and  hearings  thereon  is  regulated  by 
Practice  Rules  i,  5,  6  and  7.  Rule  i  authorizes  contests  by  any  person 
a/^inst  ^'alleged  abandoned  homestead  entries,"  or  against  ''alleged  aban- 
doned or  forfeited  timber  culture  entries."  Rule  5  provides  that  Registers 
and  Receivers  may  order  hearings  in  •*  contests  to  clear  the  record  of  aban- 
doned or  forfeited  timber  culture  entries,"  in  cases  **  wherein  entry  has  not 
been  perfected  and  no  certificate  has  been  issued  as  a  basis  for  patent :  " 
Rule  6,  that,  "In  case  of  an  entry  or  location  of  record  on  which  final  cer- 
tificate has  been  issued,  the  hearing  will  be  ordered  only  by  direction  of  the 
Commissioner  of  the  General  Land  Office,"  and  Rule  7,  that  applications 
for  hearings  under  Rule  6  must  be  transmitted  by  the  Register  and  Receiver 
with  special  report  and  recommendation  to  the  Commissioner  for  his  deter- 
mination and  instructions. 

A  homestead  or  a  timber  culture  entry  is  an  appropriation  of  the  tract 
upon  the  record,  and  so  continues  until  the  entryman,  by  abandonment  or 
by  some  act  of  negligence  or  illegality,  forfeits  his  rights,  when  the  entry 
may  be  canceled.  Undoubtedly  the  local  officers  may,  without  instructions 
from  your  office,  allow  a  contest  upon  allegations  of  abandonment  of  a 
homestead  entry,  and  the  word  "forfeiture,"  as  applied  to  a  timber  culture 
entry,  has  no  such  distinctive  meaning  as  will  exclude  them  from  exercise  of 
the  same  authority.  A  timber  culture  entryman  may  abandon  the  land,  or 
he  may  forfeit  the  entry  and  his  rights.  In  either  case,  upon  allegations  to 
that  effect,  I  think  the  local  officers  may,  under  the  rules,  order  a  contest 
and  a  hearing ;  and  this  opinion  is  confirmed  by  the  provision  of  Rules  6 
and  7,  that  in  cases  where  final  certificate  has  been  issued,  the  hearing  will 
only  be  allowed  by  direction  of  the  Commissioner,  after  special  report  and 
recommendation  from  the  local  officers.  This  limitation  upon  the  powers 
of  the  Register  and  Receiver,  in  cases  where  final  certificate  has  issued, 
would  seem  to  admit  their  power  in  cases  where  such  certificate  has  not 
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issued,  and  may  include  cases  where  allegation  is  made  that  the  tract  was 
not  originallj  subject  to  the  existing  entry. 

I  think  that  Allen's  original  contest,  brought  without  direction  from  your 
office,  was  authorized  by  the  rules.  If  so,  having  been  admitted  to  such 
contest  by  the  Register  and  Receiver,  paid  the  expenses  and  obtained  judg- 
ment, your  dismissal  of  the  contest  was  error  ;  your  finding  upon  the  evi- 
dence to  the  effect  that  the  land  was  not  devoid  of  timber  should  have  the 
effect  of  final  judgment ;  the  subsequent  requirement  of  new  proceedings  by 
way  of  contest  was  unauthorized,  and  Allen  should  have  his  notice  of  can- 
cellation and  preference  right  of  entry  as  a  homestead  under  the  Act  of 
May  14,  1880. 

Your  decision  is  accordingly  modified. 


HAYES  vs.  GILLIAM. 

Date  of  Contest, — The  date  of  contest  is  the  date  the  affidavit  of  contest 
reaches  the  local  land  office,  not  the  date  when  it  is  sworn  to. 

Commissioner  McFarland  to  Register  and  Receiver ^  The  Dalles,  Oregon,  May  17,1884. 
(II  C.  L.  O.,  83.) 

SCHOFIELD  vs.  COLE. 

Information  and  Observation. — A  hearing  should  not  be  granted  where  the  corroborating 
witness  swears  to  the  facts  set  forth  as  true  **  to  the  best  of  his  information  and  observa- 
tion." 

Commissioner  McFarland  to  Register  and  Receiver,  Kirwin,  Kansas,  May  13,  1882. 

I  have  considered  the  case  of  W.  H.  Schofield  vs,  George  N.  Cole,  in- 
volving timber  culture  entry  No.  970,  on  S.  W.  i^,  2,  7,  14,  on  appeal  by 
the  plaintiff  from  your  decision  dismissing  the  case. 

It  appears  that  at  date  set  for  hearing  (January  18,  1882),  both  parties 
appeared,  and  when  the  case  was  called  the  defendant's  counsel  moved  a 
dismissal  of  the  same  for  the  reason  that  the  affidavit  of  contest  and  that  of 
the  corroborating  witness  do  not  set  forth  sufficient  grounds  to  warrant  the 
granting  of  a  hearing.  You  sustained  the  motion  and  dismissed  the  case ; 
wherefore  the  plaintiff  appeals  to  this  office. 

The  main  point  in  issue  and  the  one  upon  which  it  appears  your  action 
was  based  is,  whether  the  averment  contained  in  the  affidavit  of  the  plain- 
tiff's corroborating  witness,  that  the  allegations  embraced  in  the  affidavit  of 
contest  are  true  **  to  the  best  of  his  information  and  observation,"  is  a  suffi- 
cient substantiation  of  the  plaintiff's  charges  to  warrant  the  ordering  of  a 
hearing. 

That  hearsay  evidence  is  inadmissible,  is  a  rule  of  law  too  familiar  to  re- 
quire discussion. 

Hence  what  the  corroborating  witness  swears  to  through  information  can- 
not be  accepted.  Nor  is  belief  derived  from  observation  alone  a  sufficient 
corroboration. 

While  it  may  be  true  that  without  observation  an  actual  knowledge  of  the 
condition  of  the  land  cannot  be  obtained,  yet  to  be  entitled  to  any  weight, 
the  belief  derived  from  the  observation  made  should  be  verified  by  actual 
measurement  and  counting  of  the  number  of  acres  broken,  cultivated  or 
planted. 

Besides,  the  observation  may  have  been  restricted — may  not  have  been 
had  with  regard  to  the  whole  area  of  the  land.  It  is,  at  most,  deceptive 
and  unreliable. 
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Hence,  I  think  that  your  action  in  dismissing  the  case  on  the  ground  of 
insufficiency  of  affidavit  of  corroborating  witness  to  affidavit  of  contest  was 
proper ;  consequently  it  is  hereby  approved. 


BUTLER  vs.  MOHAN. 

Contest  Affidavit. — A  contest  affidavit  is  in  the  nature  of  an  information, 
and  the  party  making  the  same  need  not  necessarily  do  so  on  his  oA^n  per- 
sonal knowledge  and  observation  of  the  facts  therein  stated,  but  may  base 
his  assertions  upon  information  and  belief. 

Application  not  Accompanied  by  Affidavit, — ^An  application  not  accom- 
panied by  an  affidavit  showing  applicant's  qualifications  to  make  entry  will 
not  be  held  defective  if  objection  is  not  made  at  the  proper  time. 

AcHng  Secretary  MuLDROW  to  Commissioner  Sparks,  April  30,  1885.     (12  C.  L.  O.,  49.) 


MAY  vs.  HAM. 


Stranger — One  Witness — Affidavit  of  Contest — The  motion  of  a  stranger 
to  the  record  in  case  of  contest  should  not  be  accepted.  Where  there  are 
two  witnesses  to  the  affidavit  initiating  contest,  one  of  whom  is  an  attorney 
in  the  case,  the  contest  should  not  be  dismissed,  as  one  witness  is  enough. 
Informalities  in  affidavit  of  contest  can  only  be  taken  advantage  of  on  the 
day  set  for  hearing,  and  then  only  by  a  party  to  the  record — if  not*  thus 
taken  advantage  of,  the  informalities  are  considered  waived.  If  objection 
is  made,  the  affidavit  may  be  amended,  or  the  motion  allowed. 

Commissioner  McFarland  io  Register  and  Receiver ,  Huron^  Dakota^  Oct,  31,  1 883.     (lO 
C  L.  O.,  272.) 


COOK  vs.  NILSON. 

Rule  4  of  Practice — Amendment, — ^Where  a  party  seeking  to  contest  an  entry,  files  his  un- 
corroborated affidavit,  he  should  be  allowed  time  to  amend  by  filing  corroborative  affi- 
davits, subject  to  any  intervening  adverse  claim. 

Secretary  TELLER  to  Commissioner  McFarland,  November  13,  1 883. 

I  have  considered  the  appeal  of  Milton  B.  Cook  from  your  decision  of 
October  25,  1882,  in  which  you  refuse  to  entertain  his  affidavit  of  contest 
on  the  ground  that  he  failed  to  file  corroborative  affidavits  in  support  of  his 
allegations,  as  required  by  Rule  4  of  the  Rules  of  Practice. 

To  secure  an  assurance  of  good  faith,  on  the  part  of  the  contestant,  a 
rule  requiring  his  allegations  to  be  corroborated  by  the  affidavits  of  other 
persons  has  been  prescribed  by  the  Department. 

Smith  furnished  sufficient  information  to  give  him  ^. prima  facie  standing, 
and  had  deposited  with  the  district  officers  the  amount  required  as  a  deposit 
to  initiate  proceedings;  to  deprive  him  of  an  opportunity  to  complete  his 
case,  on  the  ground  of  a  mere  technicality,  would  prove  an  act  of  injustice. 

Smith  should  be  allowed  to  amend  by  filing  corroborative  affidavits,  sub- 
ject to  any  intervening  adverse  claimant. 

Your  decision  is  modified. 
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FARMER  vs.  MORELAND  et  al. 

Affidavit  of  Contest. — The  local  officers  are  justified  in  rejecting  an  affidavit  of  contest  if  it 

IS  not  corroborated  as  required  by  the  Rules  of  Practice. 
Amendment. — The  privilege  of  amending  a  defective  affidavit  of  contest  cannot  be  accorded 

in  the  presence  of  an  intervening  adverse  right. 

First  Assistant  Secretary  CHANDLER  to  Commissioner  Stockslager,  May  4,  1 889. 

I  have  considered  the  case  of  Charles  D.  Farmer  vs,  Jesse  M.  Moreland 
and  Narcissus  £.  Bridges,  on  appeal  by  the  former  from  your  office  decision 
of  November  ii,  18871  holding  his  application  to  contest  the  homestead 
entry  of  Moreland  for  the  S.  E.  ^  of  Sec.  24,  T.  30  S.,  R.  42  W.,  Garden 
City,  Kansas,  land  district,  subject  to  the  final  disposition  of  Bridges'  con- 
test against  the  same  entry. 

Moreland  made  homestead  entry  for  said  land  January  15,  1887.  ^^ 
July  19,  1887,  Farmer  presented  at  the  local  office  his  affidavit  of  contest 
against  said  entry,  alleging  that  the  said  ''  Moreland  has  wholly  abandoned 
said  tract ;  that  he  has  never  established  his  residence  thereon  since  making 
said  entry  ;  that  said  tract  is  not  settled  upon  and  cultivated  by  said  party 
as  required  by  law,  and  said  default  now  exists."  This  affidavit  was  marked 
"presented  and  rejected  this  19th  day  of  July,  1887,  because  affidavit  of 
contest  is  not  corroborated ;  thirty  days  for  appeal.  (Signed)  C.  F.  M. 
Niles,  Register." 

On  July  27  Bridges  presented  her  affidavit  of  contest  against  said  entry, 
which  affidavit  was  received  by  the  local  officers.  On  August  12,  Farmer 
again  presented  his  affidavit  with  the  corroborating  affidavit  of  £.  L.  Muir, 
sworn  to  August  10,  on  the  back  thereof.  His  application  was  refused  be- 
cause of  the  contest  of  Bridges,  but  the  Register  offered  to  accept  this  affi- 
davit as  a  second  contest,  subject  to  the  final  determination  of  Bridges'  con- 
test. This  the  applicant  refused,  and  appealed.  In  your  office  the  decision 
of  the  local  officers  was  affirmed. 

•^  ^P  ^^  *^  ^n  ^n  ^^  ^C 

After  a  careful  consideration  of  this  case  I  concur  in  the  conclusion 
reached  in  your  office  that  the  action  of  the  local  officers  refusing  to  accept 
Farmer's  affidavit,  as  amended,  as  prior  to  Bridges'  contest,  was  in  accoid- 
ance  with  the  rules  applicable  to  such  cases;  and  the  decision  appealed  from 
is  therefore  affirmed. 


STEWART  vs.  CARR. 

Affidavit  of  Contest. — This  must  be  made  in  timber  culture  cases  after  the  year  has  expired. 
The  difference  of  one  day  is  material. 

Secretary  Teller  to  Commissioner  McFarland,  April  11,  1884. 

Now  by  the  terms  of  the  statute,  Carr  was  entitled  to  a  full  year  in  which 
to  do  the  breaking,  and  this  year  had  not  elapsed  when  Stewart  made  his 
affidavit  (Tripp  vs,  Stewart,  Copp's  L.  L.,  1882,  p.  707) ;  hence  on  its  face 
the  affidavit  did  not  justify  the  issuance  of  notice,  because  Carr  might  be 
able  on  the  hearing  to  show  that  although  he  had  not,  at  the  time  the  affi- 
davit was  executed,  complied  with  the  law,  he  subsequently  thereto,  and 
prior  to  the  expiration  of  the  year,  did  the  necessary  breaking. 

As  the  affidavit  is  the  information  upon  which  the  issues  are  made  up,  it 
should  make  out  a  prima  facie  case  against  entry ;  and  although  presump- 
tively true  when  made,  if  antedated  there  can  be  no  knowing  whether  the 
allegations  are  true  when  filed,  until  after  the  contest. 

The  reception  of  antedated  papers  in  one  case,  although  the  uncovered 
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period  may  be  brief,  would  lead  to  confusion  in  the  practice,  and  to  unnec- 
essary litigation,  as  there  could  be  no  rule  fixing  the  time  when  such  papers 
might  be  sworn  to  before  filed. 

After  his  appeal  from  the  decision  of  the  local  office,  Stewart  filed  an  affi- 
davit showing  that  he  made  his  affidavit  for  contest  late  on  the  day  of  the 
26th,  and  that  after  its  execution,  it  was  under  all  the  circumstances  an  im- 
possibility for  Carr  to  have  done  the  breaking  within  the  year,  and  that  such 
affidavit  was  made  with  the  knowledge  that  Carr  had  left  the  country. 

As  Stewart  filed  an  application  to  enter  the  land  with  his  original  affidavit 
of  contest,  he  should  be  permitted'a  hearing  on  filing  a  new  affidavit,  such 
right  relating  back  to  April  27,  1883,  to  the  exclusion  of  any  intervening 
applications  to  contest  Carr's  entry. 

With  this  modification,  your  decision  is  affirmed. 


STEBBINS  vs.  FELDER. 

Timber  Culture  Contest. — A  timber  culture  entry  was  perfected  July  5, 
1882,  and  contest  affidavit  filed  July  5,  1884,  charging  failure  to  break  the 
requisite  ten  acres;  ffeldf  that  the  contest  was  not  premature,  and  that  as 
the  hearing  thereunder  must  necessarily  occur  after  expiration  of  the  second 
year,  the  right  of  the  claimant  to  show  compliance  with  law  within  the 
statutory  period  would  not  be  abridged  by  the  allowance  of  such  contest. 

Sf^^re/ary  Vilas  to  Commissioner  Stocksla(JER,  June  14,  1 888.     (6  L.  D.,  795.) 


REYNOLDS  vs.  PETTIT. 

« 

Timbtr  Culture  Contest. — An  allegation  of  non-compliance  with  law  will  not  lie,  when 

made  prior  to  the  expiration  of  the  year  in  which  it  is  alleged  to  have  occurred. 
Specific  Failure. — An  affidavit  of  contest  directed  against  a  timber  culture  entry  should  set 

forth  specifically  in  what  years,  and  in  what  respect,  the  entryman  has  failed  to  comply 

with  the  law. 
Amendment, — An  affidavit  of  contest,  held  insufficient  for  want  of  particularity,  may  be 

amended. 

First  Assistant  Secretary  MULDROW  to  Commissioner  STOCKSL\GEKy  J\^ovemder  27,  1888. 

I  have  considered  the  appeal  of  J.  E.  Pettit  from  your  office  decision  of 
October  i,  1885,  holding  for  cancellation  his  timber  culture  entry  made 
October  7,  1876,  for  the  N.  E.  ^  of  Section  22,  T.  132  N.,  R.  46,  W. 
Fergus  Falls,  Minnesota.    *  *  ^  *  *  * 

Upon  the  motion  to  dismiss  the  affidavit  of  contest  on  the  ground  that  it 
was  defective,  the  local  officers  were  divided.  Your  predecessor  decided  that 
it  was  sufficient.     This  is  the  first  issue  raised  by  the  appeal. 

As  to  the  allegation  that  the  entryman  had  failed  to  cultivate  trees  during 
the  eighth  year  after  the  entry,  the  objection  to  the  contest  affidavit  is  sus- 
tained, as  the  record  shows  that  when  it  was  made  the  eighth  year  had  not 
expired.  Chilton  vs.  Cornell  (i  L.  D.,  153;  9  C.  L.  O.,  174).  In  the 
case  of  Bennett  vs.  Gates — on  review — (3  L.  D.,  378 ;  11  C.  L.  O.,  355)1 
it  was  held : 

'•The  requirement  of  a  specific  charge  including  failure  on  the  part  of 
the  entryman  until  the  date  of  the  initiation  of  contest,  has  been  and  very 
properly  should  be  insisted  upon  for  the  purpose  of  avoiding  the  expense, 
delay  and  vexation  of  a  hearing  upon  frivolous  or  insufficient  grounds." 

I  am  of  the  opinion  that  the  contest  affidavit  in  the  case  is  defective,  in 
that  it  fails  specifically  to  allege  in  what  years  and  in  what  respect  the  entry- 
man  failed  to  comply  with  the  requirements  of  the  timber  culture  law.  An 
affidavit  of  contest  should  make  specific  allegations  so  that  the  entryman  can 
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know  what  charge  he  will  be  called  upon  to  meet  at  the  hearing.  For  this 
reason  I  will  not  consider  the  case  upon  the  ex  parte  testimony  presented, 
but  permit  the  contestant  to  amend  his  affidavit  of  contest  in  such  a  manner 
as  to  put  in  issue  the  question  whether  the  entryman  had  complied  with  the 
law.  The  latter  will  then  have  the  opportunity  sought  for  in  his  applica- 
tion for  a  rehearing — to  produce  testimony  in  support  of  his  entry. 
Your  decision  is  modified  accordingly. 


WORTHINGTON  vs.  WATSON. 

Contest — Breaking — Non-Compliance, — If  eighteen  months  have  elapsed 
from  date  of  entry,  it  is  not  sufficient  to  allege  non-compliance  with  the  law 
during  the  first  year,  but  it  must  be  alleged  that  the  proper  amount  of  break- 
ing was  not  done  the  first  year,  nor  up  to  the  time  the  affidavit  was  executed, 
or  the  contest  cannot  be  allowed. 

Secretary  TELLER  to  Commissioner  McFarland,  April  23,  1884.     (ll  C.  L.  O.,  55.) 


DODGE  vs.  MILLER. 

Contest  Affidavit^  Failure  Exists  Now. — A  contest  affidavit  against  a  timber  culture  entry 
is  insumcicnt  if  it  does  not  allege  that  the  failure  complained  of  exists  at  the  present  time. 

Commissioner  McFarland  to  Register  and  Receiver,  Larned,  Kansas,  January  21,  1884. 

I  have  considered  the  papers  in  the  case  of  John  Dodge  vs,  Isaac  J.  Mil- 
ler, involving  the  timber  culture  entry  of  the  latter,  No.  4182,  made  Octo- 
ber II,  1881,  on  lots  5  and  6,  and  the  S.  E.  ^,  S.  E.  ^,  14-20-14,  which 
papers  were  transmitted  by  the  Register  in  his  letter  of  June  8,  1883,  to- 
gether with  the  appeal  of  plaintiff  from  your  action  dismissing  the  contest. 

The  attorney  for  defendant  entered  special  appearance  for  the  purpose 
of  moving  for  a  dismissal  of  the  case,  the  main  reasons  for  his  motion  being 
as  follows  and  in  writing : 

1.  The  contest  affidavit  is  insufficient  in  that  "  it  does  not  allege  a  failure 
on  the  part  of  defendant  at  the  time  the  contest  was  commenced." 

2.  **  That  a  contest  affidavit  is  insufficient  if  it  does  not  allege  that  the 
failure  complained  of  exists  at  the  time  the  contest  affidavit  was  made." 

3.  '*  That  the  service  is  not  good,  as  the  plaintiff  does  not  swear  that  the 
defendant  is  a  non-resident  of  the  State  of  Kansas,  or  give  any  good  reason 
why  service  cannot  be  had." 

4.  ''  That  the  allegations  in  the  contest  affidavit  are  insufficient  in  the 
further  particular  that  it  is  not  alleged  that  the  defendant  has  not  four  acres 
of  plowed  land  on  the  tract  at  the  time  the  contest  is  brought." 

From  the  aforesaid  statement  of  the  Register,  it  appears  that  your  office 
sustained  and  held  the  motion  good,  and  thereupon  dismissed  5;he  contest, 
and  hence  the  appeal  of  plaintiff  from  your  action.  ^ 

The  entry  in  question  embraces  115.60  acres,  and  only  one  y<5ar  of  the 
time  of  the  entry  had  expired,  on  which  defendant  could  be  brougn^t  to  trial 
for  failure  or  alleged  failure  to  comply  with  the  requirements  of  :fhe  law, 
when  the  contest  of  January  8,  1883,  was  commenced.  i 

After  due  consideration  of  the  papers,  I  am  of  the  opinion  that  thjp  afore- 
said reasons  or  grounds,  ist,  2d  and  4th,  of  defendant's  attorney  wire  well 
taken,  and  hence  I  affirm  your  action  dismissing  the  contest.  I  am  jof  the 
opinion  that  where  a  charge  of  the  above  character  against  an  entrydnan  is 
preferred,  it  is  incumbent  upon  the  complainant  to  also  allege  that  thlp  fault 
or  failure  exists  at  the  time  of  commencement  of  contest;  for,  wherd  there 
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has  been  default,  and  the  default  has  been  cured  before  the  initiation  of 
contest^  it  is  doubtful  whether  plaintiff  would  have  a  good  and  sufficient 
cause  of  action.  True  it  is  that  the  status  of  an  entry  at  the  time  of  the 
initiation  of  contest  might  be  shown  by  the  testimony  of  witnesses  after  pro- 
ceedings were  commenced,  but  it  would  be  putting  the  defendant  to  unwar- 
ranted expense  should  the  facts  be  developed  that  whatever  fault  existed 
had  been  cured,  and  that  the  plaintiff  had  no  case.  The  better  way  there- 
fore in  my  opinion  is  for  a  complainant  to  show  or  allege  status  of  entry  at 
the  date  of  the  initiation  of  contest.  Regarding  3d  point,  the  same  appears 
well  taken,  there  being  nothing  to  show  due  diligence  of  plaintiff  to  obtain 
per  service. 


SMITH  vs.  JOHNSON. 

Practice — Continuance — Homestead  Contest. — A  party  will  not  be  permitted  to  question  the 

regularity  of  a  continuance  which  was  procured  at  his  own  instance. 
The  sofHciency  of  a  charge,  as  laid  in  the  affidavit  of  contest,  will  not  be  considered  if  the 

qaestion  was  not  raised  before  the  submission  of  testimony. 
In  contest  proceedings  under  Section  2297,  R.  S.,  it  is  not  essential  that  "  abandonment " 

for  more  than  six  months  'immediately  preceding "  thti  contest  should  be  specifically 

cbar|rcd. 
Proof  that  the  homestead  settler  has  actual  y  changed  his  residence,  or  abandoned  the  land 

for  more  than  six  months  "  at  any  time,"  warrants  an  order  of  cancellation. 

First  Assistant  Secretary  CHANDLER  to  Acting  Commissioner  Stone,  August  12,  1889. 

The  case  of  Martin  P.  Smith  vs,  John  A.  Johnson  is  before  me  on  appeal 
by  the  latter  from  your  office  decision  of  June  18,  1888,  holding  for  can- 
cellation his  homestead  entry  made  May  22,  1883,  for  the  N.  E.  ^  of  Sec. 
12,  T.  145  N.,  R.  68  W.,  Bismarck,  Dakota. 

The  record  shows  that  on  April  9,  1886,  Smith  initiated  contest  against 
the  entry  of  Johnson,  charging  that  the  latter  had  ''wholly  abandoned  " 
the  land  in  question;  that  he  had  "changed  his  residence  therefrom  for 
more  than  six  months  since  making  entry/'  and  that  the  land  had  not  been 
"settled  upon  and  cultivated     ....     as  required  by  law." 

^h  ^H  ^^  ^n  ^H  ^F  ^n  ^n 

There  is  nothing,  in  my  judgment,  in  the  question  of  jurisdiction  raised 
by  the  appellant.  The  stipulation  under  which  the  further  taking  of  testi- 
mony was  continued  by  the  notary  to  a  time  beyond  the  date  originally  set 
for  the  hearing  before  the  local  officers,  was  made,  as  appears  from  the 
record,  at  the  instance  of  the  claimant,  and  as  a  favor  to  him,  in  order  to 
allow  him  time  to  secure  further  testimony  in  his  behalf. 

upon  the  last  question  presented  by  the  appeal,  namely,  that  the  affidavit 
of  contest  fails  to  state  a  cause  of  action,  it  would  be  sufficient  for  the  pur- 
poses of  this  decision  to  say  that  it  is  too  late  to  raise  the  question  for  the 
tirst  time  on  appeal.  If  the  affidavit  be  defective  on  its  face,  such  defect 
should  have  been  taken  advantage  of  at  the  hearing,  and  before  the  testi- 
mony was  introduced  ;  and  the  question  not  having  been  raised  at  that  time, 
such  defect,  if  any  in  fact  existed,  must  be  considered,  for  obvious  reasons, 
as  having  been  waived. 

But  I  do  not  think  the  objection  well  taken,  even  if  it  were  raised  in  time. 
The  affidavit  of  contest,  after  setting  forth  the  entry  by  the  claimant  of 
the  tract  in  question,  and  describing  the  same,  further  alleges  that  the 
claimant  "has  wholly  abandoned  said  tract ;  that  he  has  changed  his  resi- 
dence therefrom  for  more  than  six  months  since  making  said  entry ;  that 
said  tract  is  not  settled  upon  and  cultivated  by  said  party  as  required  by 
law.*'    The  objection  now  raised  is  that  the  affidavit  should  have  charged 
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abandonment  for  more  than  six  months  "immediately  preceding  "  the  com- 
mencement of  the  contest.  This  is  not  necessary.  The  affidavit  is  framed, 
as  touching  the  charge  of  abandonment,  in  accordance  with  the  provisions 
of  Section  2297  of  the  Revised  Statutes,  and  is  in  this  particular  sufficiently 
specific*  Under  said  Section  2297,  if  it  be  shown  that  the  homestead 
settler  **  has  actually  changed  his  residence,  or  abandoned  the  land  for  more 
than  six  months  a/ ij/y //Vw/,*'  it  is  provided  that  the  land  shall  revert  to 
the  government.  Construing  this  section,  the  Department  has  held  that  the 
settler,  after  having  abandoned  his  claim  for  more  than  six  months,  may, 
by  re  establishing  his  residence  thereon  before  the  intervention  of  an  adverse 
right,  cure  the  default,  so  far  as  the  government  is  concerned,  and  by  sub- 
sequent compliance  with  the  law  carry  his  entry  to  patent.  But  when  the 
abandonment  **  for  more  than  six  months  at  any  time  *'  after  entry,  is  once 
proven,  it  thereafter  rests  with  the  claimant  to  show  that  he  has  cured  the 
consequent  default,  by  re-establishing  his  residence  on  the  land  and  subse- 
quently complying  with  the  law,  and  the  burden  of  proof  in  this  respect 
rests  with  him.  If  he  fails  to  show  this,  the  default  is  complete.  It  is  not 
necessary,  therefore,  that  the  affidavit  of  contest  should  specifically  charge 
abandonment  for  more  than  six  months  immediately  preceding  the  filing 
thereof.  It  is  sufficient  if  the  charge  be  laid  substantially  in  conformity 
with  the  provision  of  the  statute  ;  and  such  being  the  case  with  the  affidavit 
in  question,  there  is  nothing  in  the  objection  raised  against  the  same. 

Moreover,  the  further  allegation  in  the  affidavit  that  the  "tract  is  not  set- 
tled upon  and  cultivated as  required  by  law,"   is  a  sufficient 

charge  to  have  sustained  the  contest,  even  if  the  objection  raised,  as  to  the 
charge  of  abandonment,  were  well  taken. 

In  accordance  with  the  views  herein  expressed,  your  office  decision  hold- 
ing claimant's  entry  for  cancellation  is  affirmed. 


BENSCHOTER  vs.  WILLIAMS. 

Two  Applications — Sufficiency  of  Affidavit. — Where  a  "few  seconds"  intervened  between 
two  applications  to  contest  an  entry,  the  right  of  precedence  was  awarded  to  the  one  first 
actually  received. 

An  affidavit  of  contest  is  not  defective  because  made  outside  the  land  district. 

The  allegation  that  "said  Williams  has  failed  to  make  more  than  one  thousand  trees  grow 
on  his  claim  ....  that  said  Williams  has  not  planted  or  tried  to  raise  any  trees  on  said 
land  for  the  three  years  last  past,"  held  sufficient  in  view  of  the  fact  that  the  contest  was 
not  begun  until  eight  years  after  the  entry. 

An  affidavit  of  qualification,  accompanying  the  application  to  enter,  though  informally  exe- 
cuted, is  sufficient  to  give  the  applicant  the  status  of  a  contestant  in  attacking  an  entry 
under  the  timber  culture  law. 

Secretary  Teller  to  Commissioner  McFarland,  February  19,  1885. 

I  have  considered  the  case  of  Martin  W.  Benschoter  vs,  Daniel  B.  Wil- 
liams, involving  timber  culture  entry  No.  1039,  Bloomington,  Nebraska, 
January  10,  1876,  upon  the  N.  W.  i^  of  Sec.  26,  T.  8,  R.  16,  being  on  ap- 
peal by  Benschoter  from  your  decision  of  June  30,  1884,  adverse  to  him. 

On  April  19,  1884,  Benschoter  presented  application  to  contest  the  above 
entry,  which  was  rejected,  because  of  the  pendency  of  a  contest  by  Charles 
F.  Robertson. 

From  this  decision  the  former  appealed,  charging  (i)  that  his  contest  was 
presented,  if  not  prior  to  that  of  Robertson,  certainly  at  the  same  time;  (2) 
that  the  affidavit  of  contest  of  the  latter  was  sworn  to  outside  of  the  Bloom- 

*  A  homestead  contest  filed  five  years  after  date  of  the  entry  is  not  sufficient  if  confined  to  the  words  of 
Section  3297  Revised  Statutes,  but  should  set  forth  .specifically,  and  in  what  particulars,  the  entryman  in  said 
period,  and  prior  to  initiation  of  contest,  failed  to  comply  with  the  law.    Davis  sv.  Fairbanks,  9  L.  D.,  530. 
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I'ngton  land  district;  (3)  that  the  allegations  of  said  affidavit  were  not  suf- 
ficiently specific  as  to  the  time  of  the  occurrence  of  the  alleged  defaults,  and 
of  their  continuance  to  the  date  of  contest;  (4)  that  no  legal  application  to 
enter  the  land  was  filed  by  Robertson,  inasmuch  as  his  affidavit  of  qualificaJ- 
tion  to  make  such  entry  was  not  sworn  to  within  the  Bloom ington  land 
district. 

In  your  decision  you  consider  only  the  last  objection,  and  rule  on  that  ad- 
versely to  Benschoter,  citing  Bennett  vs,  Taylor  (2  L.  D.,  42). 

In  that  case  Bennett,  who  contested  the  timber  culture  entry  of  Taylor, 
did  not  file  a  formal  application  to  make  entry  of  the  tract,  but  in  his 
affidavit  of  contest  asked  **  that  he  be  allowed  to  enter  said  tract  under  the 
homestead  laws."  This  was  **  regarded  as  sufficient  to  give  him  the  status 
of  a  contestant  within  the  meaning  of  the  Bundy  decision,  which  restricts  a 
contest  against  a  prior  timber  culture  entry  to  one  who  seeks  to  enter  under 
the  homestead  or  timber  culture  laws."  So  in  the  case  under  consideration 
the  filing  of  an  application  to  make  timber  culture  entry  of  the  tract,  ac- 
companied by  an  affidavit  of  qualification,  informally  executed,  as  was  done 
by  Robertson,  may  be  held  to  be  a  sufficient  compliance  with  the  law  in 
accordance  with  the  ruling  in  Bennett  vs.  Taylor.  I  therefore  concur  in 
your  decision  on  this  point. 

In  his  first  objection  Benschoter  insists  that  his  contest  was  presented,  if 
not  prior  to  that  of  Robertson,  certainly  at  the  same  time.  The  facts  dis- 
closed do  not  substantiate  the  assertion.  From  a  careful  consideration  of 
all  those  detailed  in  Benschoter's  affidavit,  on  this  subject,  it  appears — and 
the  Register  also  so  states — the  Robertson  contest  was  received  **a  few 
seconds"  before  that  of  Benschoter.  A  few  seconds  is  comparatively  a 
short  space  of  time,  but  it  was  sufficient  to  entitle  Robertson  to  the  priority, 
for  it  matters  not  how  short  may  have  been  the  interval  between  the  presen- 
tation of  the  two  contests,  the  one  actually  received  before  the  other,  is 
entitled  to  precedence. 

With  regard  to  the  second  objection,  viz. :  That  Robertson's  contest 
affidavit  was  invalid  because  made  outside  of  the  land  district,  there  is  no 
nile  or  law  declaring  that  this  affidavit  shall  be  made  within  the  district 
where  the  land  is  located,  as  is  required  by  the  statute  prescribing  the 
affidavit  which  shall  accompany  the  application  to  make  timber  culture  entry. 
The  third  Rule  of  Practice,  whilst  providing  that  an  affidavit  of  contest  shall 
be  filed  with  the  Register  and  Receiver,  does  not  designate  the  officer  before 
whom  it  shall  be  made,  or  restrict  the  making  of  the  same  within  any  terri- 
torial limits.     I  do  not,  therefore,  regard  this  objection  as  having  any  force. 

Nor  do  I  think  said  affidavit  obnoxious  to  the  third  objection,  for,  after 
stating  much  that  is  irrelevant,  it  alleges  that  '^  said  Williams  has  failed  to 
make  more  than  (1,000)  one  thousand  trees  grow  upon  this  claim;  .  .  that 
said  Williams  has  not  planted  or  tried  to  raise  any  trees  on  said  land  for 
the  three  years  last  past."  In  view  of  the  fact  that  Robertson's  contest  was 
filed  more  than  eight  years  after  the  date  of  Williams'  entry,  I  think  the 
above  allegations  sufficiently  show  a  failure  to  comply  with  the  requirements 
of  the  law  as  to  the  growth  and  cultivation  of  trees,  and  also  show  the  con- 
tinuance of  the  defaults  to  date. 

In  the  exceptions  to  your  decision,  it  is  further  alleged,  as  ground  of 
enror,  that  the  contest  of  Robertson  *'was  collusive  and  filed  in  the  interest 
of  the  claimant,  D.  B.  Williams." 

As  this  charge  is  not  made  by  affidavit,  or  substantiated  by  any  testimony 
whatever,  it  has  not  been  considered  by  me. 

All  the  exceptions  of  the  appellant  are  overruled,  and  your  judgment  in 
the  case  is  affirmed. 
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GOTTHELF  vs.  SWINSON. 

Contest  Affidavit, — A  contest  affidavit  is  in  the  nature  of  an  information, 
ajid  when  it  has  been  accepted,  notice  issued,  and  service  made  thereof, 
jurisdiction  is  acquired. 

Jurisdiction, — If  the  affidavit  of  contest  is  defective,  the  jurisdiction  is 
not  affected  thereby,  and  objection  can  only  be  raised  at  the  hearing. 

Acting  Secretary  MULDROW  to  Commissioner  SPARKS,  May  23,  1887.     (5  L.  D.,  657  ;  14 
C.  L.  O.,  126.) 


DOTY  vs.  MOFFATT. 

Fencing  Necessary  to  Protect  Possession — Affidavit  of  Contest — Atherton-Fowler  Decision. 
— It  is  immaterial  whether  the  affidavit  of  contest  was  corroborated  or  not,  if  the  parties 
appear  and  go  to  trial.  Under  the  Atherton-Fowler  decision,  fencing  is  necessary  to 
protect  improvements. 

Secretary  Teller  to  Commissioner  McFarland,  October  2,  1884. 

I  have  considered  the  case  of  Silas  Doty  vs,  William  MofTatt,  involving 
the  latter's  homestead  entry,  made  July  29,  1882,  upon  the  S.  E.  ^  of  the 
S.  E.  ^  of  Sec.  »o.  the  S.  W.  %  of  the  S.  W.  ^  of  Sec.  11,  and  the  N. 
^  of  the  jJ.  W.  ^  of  Sec.  14,  Tp.  24,  R.  64  W.,  Cheyenne,  Wyoming 
Territory,  on  appeal  by  Moffatt  (and  Sturgis  &  Lane,)  from  your  decision 
of  January  31,  1884,  holding  his  entry  for  cancellation. 

This  contest  was  commenced  August  6,  1883,  upon  charges  of  abandon- 
ment. It  appears  from  the  testimony  that  in  the  winter  prior  to  his  entry, 
Moffatt  built  a  house,  a  stable  and  a  corral  on  the  land,  which  he  occupied 
as  a  cattle  ranch  until  September,  1882,  when  he  sold  his  cattle  and  what- 
ever claim  he  had  to  the  land  to  Sturgis  &  Lane,  and  went  to  Ireland, 
where  he  has  since  remained.  Sturgis  &  Lane  have  continued  to  occupy 
the  land  as  a  cattle  range  from  that  date,  but  have  made  no  record  claim  to 
it.  Neither  of  the  parties  has  cultivated  any  portion  of  it,  and  the  fact  of 
Moffatt 's  abandonment  is  not  questioned. 

No  question  was  made  at  the  hearing — at  which  counsel  appeared  in 
behalf  of  Moffatt — as  to  the  regularity  of  the  proceedings;  but  motion  is 
now  made  in  behalf  of  Sturgis  &  Lane  for  dismissal  of  the  case  upon  the 
ground  that  Doty's  affidavit  of  contest  was  not  corroborated  as  required  by 
the  Rules  of  Practice,  whereby  it  is  claimed  the  local  officers  did  not  acquire 
jurisdiction  thereof.  As  Moflfatt  has  sold  and  transferred  to  Sturgis  &  Lane 
all  his  interest  in  the  land,  and  left  the  country,  the  same  is  practically 
equivalent  to  a  record  of  relinquishment  of  his  rights,  and  as  Sturgis  &  Lane 
are  strangers  to  the  record,  I  do  not  understand  how  either  can  now  of  right 
move  this  or  any  objection  to  the  contest.  But  were  this  otherwise,  the 
failure  to  raise  it  at  the  hearing  would  bar  their  right  to  raise  it  at  the 
present  s  tage  of  the  case,  especially  in  view  of  the  ruling  in  the  case  of 
Houston  vs,  Coyle,  (Copp,  October,  1883,)  wherein  it  was  held  that  the 
rule  requiring  corroboration  of  an  affidavit  of  contest,  was  in  order  that  the 
good  faith  of  the  contestant  might  be  assured  to  the  local  officers  before 
issuing  notice  of  contest,  but  that  even  in  the  absence  of  such  corroboration, 
the  information  having  been  given,  and  the  notice  issued  to  the  claimant, 
and  the  parties  being  present  (or  represented)  for  trial  in  pursuance  of  the 
notice,  the  local  office  had  full  jurisdiction  to  proceed  with  the  trial  and  to 
render  judgment.     This  objection  cannot  now,  therefore,  be  entertained. 

It  is  also  claimed  in  behalf  of  Sturgis  &  Lane,  that  under  the  ruling  in 
Atherton  vs.  Fowler,  the  present  contestant  can  have  no  preference  right  to 
enter  the  tract  under  the  act  of  May  14,  1880,  even  if  Moffatt's  entry  is 
canceled  under  the  contest,  because  they  are  in  occupation  of  the  land,  with 
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valuable  improvements.  It  was  held  by  this  department  in  Brown  vs. 
Quinlan,  (Copp's  L.  O.,  v.  io,  p.  7,)  that  the  single  question  before  the 
court  and  decided  in  Atherton  vs.  Fowler,  was  that  the  right  of  pre-emption 
could  not  be  initiated  by  forcible  intrusion  ''upon  the  possession  of  one 
who  had  already  settled  upon,  improved  and  enclosed  the  tract."  Sturgis 
&  Lane  are  not  settlers  upon  nor  claimants  to  the  land  in  question  under 
any  law  for  the  disposition  of  the  public  lands,  nor  have  they  enclosed  it 
(or  had  not  at  the  date  of  these  proceedings),  nor  has  Doty  forcibly  intruded 
thereon,  but  has  only  exercised  his  legal  right  to  contest  Moffatt's  entry,  in 
which,  if  successful,  the  act  of  May  14,  1880,  gives  him  the  preference  right 
to  enter  it. 

Finding  nothing  in  the  case  adverse  to  the  regularity  of  the  proceedings 
in  contest,  nor  conflicting  with  Doty's  preference  right  of  entry,  I  affirm 
your  decision. 


PARKER  vs.  CASTLE. 

Timber  Culture  Contest — Affidavit  Without  Date — Defective  Allegations 
of  Quantity  of  Land  Broken — Plea  to  the  Jurisdiction — Decision  by  thi  Local 
Officers. — The  omission  of  date  in  affidavit  of  contest  is  not  material.  The 
allegations  in  the  affidavit,  as  set  forth,  are  full  and  sufficient.  A  party  may 
appear  s])ecially  to  plead  to' the  jurisdiction.  If  his  objection  is  overruled, 
the  party  may  enter  a  general  appearance  and  go  to  trial  on  the  merits,  or 
the  case  may  proceed  as  in  default  of  a  general  appearance.  In  either  case 
all  testimony  offered  must  be  received  and  a  decision  be  made  by  the  Reg- 
ister and  Receiver. 

Commissioner  McFarland  io  Register  and  Receiver^  Huron^  Dakota^  February  15,  1884. 
(loC.  L.O.,  380.) 

GRAVES  vs.  KEITH. 

Hearing — Conflicting  Claims. — The  local  land  officers  are  authorized  to 
order  hearings,  on  application,  in  case  of  conflicting  claims  to  the  same 
land. 

Jurisdiction — Notice  of  Contest — Affidavit, — It  is  the  notice  of  contest 
which  gives  jurisdiction  to  the  district  officers,  and  not  the  affidavit  of  con- 
test on  which  the  citation  issues. 

Adin^  Secretary  JOSLYN  to  Commissioner  McFaklaud,  January  9,  1885.     (II  C.  L.  O., 
339.) 


FISHER  ET.  AL.  vs.  SALMONSON. 

XigJkt  of  Amendment  of  Contest  Affidavit. — Where,  in  ignorance  of  the  death  of  the  entry- 
man,  suit  was  brought  against  him  to  cancel  the  timber  culture  entry  standing  in  his 
name,  and  a  motion  to  dismiss  said  contest,  for  want  of  the  proper  party  defendant,  was 
filed  by  the  sole  heir  of  said  entryman,  the  contestant  was  allowed  to  amend  and  proceed 
against  said  heir. 

Secretary  Lamar  to  Commissioner  Sparks,  May  25,  1886. 

The  general  rule  in  the  courts  is  that  where  the  rights  of  the  parties  are 
not  prejudiced  by  allowing  amendments,  or  where  there  is  a  substantial  sub- 
ject matter,  or  remedy  sought,  the  case  will  not  be  dismissed,  but  due  time 
and  terms  given  for  such  amendments.  Kirstein  vs.  Madden  (38  Cal.,  63) ; 
Seevers,  admr.,  vs.  Hamilton  et  ux.  (11  Iowa,  71);  Hiram  T.  Hunter  (2 
^*  ^f  39;  II  C.  L.  O.,  113). 
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In  the  case  of  Randolph  vs,  Barrett  (16  Peters,  141),  wherein  the  defend- 
ant, being  sued  as  administrator,  plead  that  he  was  in  fact  executor,  the 
court  said  :  **  The  power  of  the  court  to  authorize  amendments,  where  there 
is  anything  on  the  record  to  amend  by,  is  undoubted.  In  this  case  the  de- 
fendant admitted  by  his  plea,  that  he  was  the  person  liable  to  the  suit  of  the 
plaintiff,  but  averred  that  he  was  executor,  and  not  administrator.  Whether 
he  acted  in  one  character  or  the  other,  he  held  the  assets  of  the  testator,  or 
intestate,  in  trust  for  the  creditors ;  and  when  his  plea  was  filed  it  became 
part  of  the  record,  and  furnished  matter  by  which  the  pleadings  might  be 
amended. 

As  in  that  case,  so  in  the  case  now  at  bar,  the 'motion  to  dismiss  supplied 
information  upon  which  the  amendments  could  be  properly  founded ;  for 
while  said  motion  pointed  out  that  the  suit  was  not  directed  against  the 
proper  party,  it  at  the  same  time  disclosed  the  true  defendant. 

Again,  contests  like  this  to  clear  the  record  partake  largely  of  the  nature 
of  actions  in  rem.  So  where  the  land  is  properly  described  in  the  affidavit 
of  contest,  and  application  to  enter,  certainty  as  to  the  subject  matter  if  the 
contest  is  secured  and  the  foundation  laid  for  subsequent  action.  Under 
this  view  of  the  case,  the  application  to  enter  may  be  properly  considered 
in  aid  of  the  right  claimed  by  the  contestant  to  show  that  the  land  was  in 
fact  subject  to  such  application.  McCall  vs.  Molnar  (2  L.  D.,  265;  11  C. 
L.  O.,  116). 

The  entryroan  was  a  non  resident,  and  information  concerning  him  does 
not  appear  to  have  been  readily  obtainable  in  the  vicinity  of  the  land; 
hence  want  of  diligence  can  not  be  alleged  as  against  the  application  of 
O'Hara  to  amend. 

The  decision  of  your  office  is  therefore  affirmed. 


WHITE  vs.  McGURK  et  al. 

Notice. — A  case  should  not  be  dismissed  without  notice,  and  prior  to  the  day  set  for  hear- 
ing. 

Right  of  Amendment. — If  the  afRdavit  of  contest  is  defective,  the  right  of  amendment  will 
be  accorded  on  due  application  therefor. 

Ground  of  Contest. — An  offer  to  sell  the  land  entered  is  not  sufficient  ground  to  warrant 
contest.  The  offer  to  sell  may  be  proven  in  support  of  a  charge  that  the  entry  was  specu- 
lative and  fraudulent,  as  may  also  the  fact  of  procuring  a  friendly  contest  against  the 
entry. 

Secretary  Lamar  to  Commissioner  SPARKS,  November  3,  1887. 

I  have  considered  the  case  of  John  S.  White  vs,  John  McGurk  and  An- 
drew Gannon,  on  appeal  by  Gannon  from  your  office  decision  of  January 
13,  1886,  directing  the  local  officers  to  proceed  with  the  hearing  on  White's 
affidavit  of  contest  against  McGurk's  timber  culture  entry  No.  9721,  for  the 
S.  E.  y^  of  Sec.  30,  T.  105  N.,  R.-68  W.,  Mitchell,  Dakota  Land  District, 
and  to  hold  Gannon's  application  to  contest  same  entry  subject  to  the  dis- 
position of  White's  contest. 

McGurk  made  timber  culture  entry  for  said  land  August  4,  1882,  and  on 
June  29,  1885,  White  initiated  contest,  alleging  failure  to  plant  ten  acres 
the  third  year ;  that  entry  man  had  been  and  was  then  trying  to  sell  his 
claim,  and  that  he  was  trying  to  get  the  claim  covered  by  a  friendly  contest. 
The  local  officers  accepted  this  application  to  contest,  and  set  the  hearing 
for  August  20,  1885. 

On  August  5,  1885,  the  attorney  for  Gannon  appeared  at  the  local  office, 
and  on  his  motion,  without  notice  to  him,  White's  contest  was  dismissed 
and  Gannon's  application  to  contest  allowed.     White  appealed,  and  on 
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January  13,  1886,  you  reversed  the  decision  of  the  local  officers,  directed 
that  a  hearing  be  had  on  White's  contest,  and  that  Gannon's  application  to 
contest  be  held  subject  to  the  disposition  of  White's  contest.  From  this 
decision  Gannon  appealed. 

It  was  clearly  error  in  the  local  officers  te  dismiss  White's  contest  without 
notice  and  before  the  day  set  for  hearing.  If  the  affidavit  was  defective, 
the  right  to  amend  it  would  have  been  accorded  the  contestant  upon  appli- 
cation therefor  upon  the  day  set  for  the  hearing.  Hanson  vs.  Howe  (2  L. 
D.,  220;  2  C.  L.  O.,  66).  Gotthelf  vs,  Swinson  (5  L.  D.,  657;  14  C.  L. 
0.,  126). 

I  cannot  concur  with  you  that  an  offer  to  sell  is  a  ground  for  contest.  I 
must  adhere  to  the  views  as  expressed  in  the  case  of  Sims  vs,  Busse  et  aL  (4 
L.  D.,  369;  13  C.  L.  O.,  67),  and  approved  in  the  case  of  Gilbert  E.  Read 
(5  L.  D.,  313;  13  C.  L.  O. ,  248),  where  it  was  said :  "It  is  not  sufficient 
to  allege  in  the  contest  affidavit  that  the  entryman  had  repeatedly  offered 
said  land  for  sale  to  different  persons,  and  that  same  is  now  and  has  been 
held  solely  for  speculation.  Such  an  allegation  does  not  necessarily  contra- 
dict the  affidavit  required  by  the  statute." 

The  fact  that  the  entryman  has  offered  his  claim  for  sale  is  a  circumstance 
that  may  be  proven  to  sustain  an  allegation  that  the  entry  was  speculative 
and  fraudulent,  as  may  also  the  fact  that  the  entryman  has  procured  or  tried 
to  procure  the  initiation  of  a  friendly  contest  against  the  claim,  to  protect 
it  from  other  contests. 

I  concur  with  you  that  White's  contest  should  be  regularly  disposed  of 
under  the  Rules  of  Practice,  and  that  Gannon's  application  to  contest  must 
be  held  subject  to  such  disposition  of  the  prior  contest ;  and  your  said  deci- 
sion is  therefore  affirmed. 


NUGEN  vs.  HOLMES. 

Bond^- Conspiracy — There  is  no  authority  to  require  an  indemnifying 
bond  in  land  contests.  If  a  conspiracy  to  injure  exists,  the  remedy  is  in 
the  courts. 

Secretary  Lamar  to  Henry  N.  Copp,  November  3,  1886.     (13  C.  L.  O.,  205.) 


WEAKS  vs.  COBB. 


illness  Fees — Summons. — Witnesses  to  a  land  office  contest  are  not  summoned,  nor  is  a 
subpoena  issued.  The  question  of  paying  fees  to  witnesses  is  one  that  does  not  concern 
the  local  ofBcers. 

Acting  Commissioner  Harrison  to  Register  and  Receiver ^  Natchitoches,  La.,  Nov.  20^  1883. 

lam  in  receipt  of  the  Receiver's  letter  of  the  i8th  ultimo,  in  which  he 
refers  to  the  case  of  D.  B.  Weaks  vs.  J.  B.  Cobb,  involving  H.  E.  No.  2196, 
and  states  that  the  defendant  had  two  witnesses  who  appeared  at  your  office 
on  the  day  of  trial  who  did  not  testify,  but  who  nevertheless  claimed  pay 
for  attendance  under  summons  from  the  contestant.  He  asks  whether  the 
contestant  is  required  under  the  rules  to  pay  said  witnesses  their  fees.  He 
also  asks  to  be  informed  whether  or  not  the  fees  of  the  witnesses  on  both 
sides  are  incident  to  a  contest,  and  are  required  to  be  paid  by  the  con- 
testant. 

In  reply,  I  have  to  inform  you  that  in  cases  before  local  offices  the  wit- 
nesses are  not  summon e4;  there  is  no  such  thing  as  a  subpcsna  for  witnesses 
iti  such  cases.  The  parties  are  notified  to  appear  with  their  witnesses.  The 
appearance  of  the  witness  is  voluntary. 
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This  office  does  not  asstime  to  decide,  as  between  the  party  and  his  wit- 
nesses, whether  or  not  there  is  any  obligation  to  pay  witness  fees. 

Rule  59  of  the  Rules  of  Practice  prescribes  what  costs,  and  what  costs 
only,  can  be  charged  to  the  parties,  and  witness  fees  are  not  included  therein. 

Your  attention  is  invited  to  said  rule,  and  I  am  of  the  opinion  that  the 
questions  propounded  by  the  Receiver  are  ones  over  which  you  need  not 
give  yourself  any  anxiety. 


PIKE  vs.  THOMAS. 

In  contested  cases  the  fees  for  taking  the  testimony  required  by  Practice 
Rules  54  and  55  must  be  paid,  and  deposits  to  secure  such  payments  may  be 
required  under  Practice  Rule  58.  Contestant  in  this  case  having  refused  to 
make  a  deposit  for  the  transcribing  of  the  testimony  offered  by  her,  the  con- 
test is  dismissed. 

First  Assistant  Secretary  CHANDLER  to  Commissioner  Stockslager,  May  17,  1 889. 


BELL  AND  BARRETT. 

Contests — Extraordinary  Expenses, — Contestants  shoald  only  be  obliged  to  deposit  a  rea- 
sonable snm  as  security  for  the  costs  of  transcribing  testimony.  Extraordinary  expenses, 
not  called  for  by  the  natnre  of  the  case,  must  be  paid  by  the  party  in  whose  interest  they 
are  incurred. 

Commissioner  McFarland  to* Register  and  Receiver ^  Las  Cruces,  New  Mexico,  March 
26,  1884. 

I  am  in  receipt  of  a  letter  from  Messrs.  Bell  and  Barrett,  of  Sliver  Cityj 
N.  M.;  inclosing  a  copy  of  iheir  letter  to  you  of  the  25th  ult.,  and  your 
reply  dated  the  29th  ult.,  in  reference  to  the  matter  of  the  discretion  of 
local  officers  to  exclude  irrelevant  or  frivolous  testimony  in  contest  cases. 

They  refer  to  instances  in  which  respondents,  "in  order  to  crush  out 
contestants/'  subpoena  a  very  large  number  of  witnesses  (some  forty  or  fifty 
in  a  case  specially  mentioned),  '*  not  for  the  purpose  of  shedding  light  on 
the  controversy,"  but  to  so  augment  the  costs  that  contestants  cannot 
proceed. 

Your  attention  is  called  to  the  decision  of  the  Hon.  Secretary  of  the 
Interior,  of  September  21,  1883.*    (Copp's  L.  O.,  v.  10,  p.  223.) 

The  rule  laid  down  in  the  case  cited  is  deemed  sufficient  for  your  guid- 
ance, and  the  guidance  of  officers  authorized  to  take  testimony  in  contest 
cases. 

"When  it  is  clear  that  the  line  of  cross-examination,  or  the  testimony 
offered,  is  intended  to  vex  or  delay,  or  cause  unnecessary  expense  to  the 
contestant,  the  local  officers  may,  and  they  should,  peremptorily  end  it." 

"On  the  other  hand,  the  ruling  is  designed  to  protect  the  contestant,  but 
not  to  shut  out  testimony;  and,  therefore,  when  the  local  officers  have 
exercised  their  discretion  by  barring  testimony  on  the  ground  above  stated, 
the  contestee  should  be  allowed  to  proceed  upon  paying  the  additional  ex- 
pense himself." 

Officers  taking  testiriiony  in  contest  cases  should  be  governed  by  the  fore- 
going rules,  and  contestants  should  only  be  required  to  deposit  a  reasonable 
sum  as  security  for  the  costs  of  transcribmg  testimony.  They  should  not 
be  required  to  deposit  for  an  extraordinary  number  of  witnesses,  nor  for 
taking  irrelevant  testimony,  or  testimony  that  is  merely  cumulative.  The 
customary  costs  in  ordinary  cases  may  be  taken  as  a  general  guide  in  deter- 

*Case  of  Foster  v*.  Breeo. 
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mining  the  amount  of  deposit  to  be  required.  Extraordinary  expenses,  not 
called  for  by  the  nature  of  the  case,  must  be  paid  by  the  party  in  whose 
interest  the  same  are  incurred. 


CRAM  vs.  McAllister. 

Motion  to  Dismiss. — The  Rules  of  Practice  do  not  require  that  a  motion  to  dismiss  a  con- 
test, pending  before  the  local  office,  should  be  in  writing. 

Costs. — ^An  agreement  that  the  contestee's  evidence  should  be  taken  before  a  stenographer 
will  not  relieve  the  payment  of  the  costs  of  taking  such  testimony. 

Acting  Secretary  MULDROW  to  Commissioner  Sparks,  October  30,  1885. 

I  have  considered  the  case  of  Allen  P.  Cram  vs.  Cora  McAllister,  on  ap- 
peal from  your  office  decision  of  July  30,  1884,  affirming  the  action  of  the 
local  officers,  in  dismissing  the  contest  of  Cram  on  his  refusal  to  pay  the 
costs  of  reducing  to  writing  the  testimony  of  claimant. 

From  this  action  contestant  appeals  as  follows  : 

''  First.  The  motion  for  dismissing  the  contest  should  have  been  made 
and  submitted  in  writing. 

"Second.  The  Register  erred  in  entertaining  the  motion  and  dismissing 
the  contest." 

As  to  the  first  point,  I  know  of  no  rule  requiring  the  motion  herein  de- 
scribed to  be  in  writing.     Contestant  does  not  allege  want  of  notice  thereof. 

In  support  of  his  second  allegation  of  error,  appellant  relies  on  Rule  of 
Practice  56.  That  rule  provides,  **  When  testimony  is  taken  by  deposition, 
the  party  in  whose  behalf  the  same  is  taken  must  pay  the  costs  thereof.'*  I 
do  not  find  it  necessary  to  determine  in  whose  behalf  the  testimony  herein 
was  taken.  Testimony  so  taken  as  above  described  cannot  be  considered  a 
"deposition,"  in  the  sense  contemplated  by  Rule  56.  Rule  23  provides 
that  depositions  may  be  taken  when  a  witness  is  unable  to  attend,  resides 
ont  of  the  State  or  more  than  fifty  miles  from  the  place  of  trial,  or  where 
it  is  apprehended  that  the  witness  will  be  unable  or  will  refuse  to  attend. 
Rule  24  provides  that  the  party  desiring  to  take  a  deposition  must  make 
affidavit  before  the  local  officers,  setting  forth  the  causes  for  taking  such 
deposition,  and  that  he  must  file  interrogatories,  etc.  None  of  these  con- 
ditions appear  in  the  present  case.  The  parties  agreed,  because  the  Register 
was  unable  to  hear  the  case  on  the  day  appointed,  to  have  the  testimony 
taken  before  a  stenographer,  and  when  written  out,  submitted  to  the  local 
officers.  Rule  54  provides  that  ''applicants  for  contest  must  deposit  with 
the  Register  and  Receiver  a  sufficient  sum  of  money  to  defray  the  cost  of 
proceedings. ' '  After  agreeing  that  the  testimony  should  be  taken  before  a 
stenographer,  contestant  cannot  be  heard  to  say  such  taking  of  the  testimony 
is  not  pait  of  the  **  proceedings." 

The  question  at  issue  is,  therefore,  governed  by  Rule  54,  and  not  by  Rule 
56.  Contestant  does  not  claim  that  the  amount  demanded  was  unreason- 
able, and  I  do  not  pass  on  that  question.  The  decision  appealed  from  is 
affirmed. 


G.  E.  VAN  OSTRAND. 

^cmd  Contest, — Where  one  contest  against  a  homestead  entry  is  pending,  a  second  appli- 
cation to  contest  wiU  be  rejected. 
Secretary  KirkWuod  to  the  Commissioner  of  the  General  Land  Office,  November  16, 1 88 1. 

Sir  :  I  have  considered  the  appeal  of  G.  E.  Van  Ostrand  from  your  de- 
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cision  of  June  2,  1881,  rejecting  his  application  to  contest  the  homestead 
entry  of  Frank  Lange,  No.  7271,  made  February  16,  1880,  upon  certain 
lands  in  Section  2,  Twp.  24,  R.  8.  W.,  Norfolk,  Nebraska,  because,  prior 
to  the  filing  of  said  Application,  a  contest  bad  been  initiated  by  one  Wood- 
worth  against  said  entry,  and  was  then  pending. 
Your  decision  is  affirmed. 


FOREMAN  vs.  WOLFE  et  al. 

Second  Contest, — A  bona  fide  contestant  will  not  be  defeated  in  his  right  to  proceed  against 
an  entry  by  a  fraudulent  intervening  contest,  based  upon  false  statements  as  to  personal 
knowledge  of  the  land  involved. 

First  Assistant  Secretary  CHANDLER  to  Acting  Commissioner  Stone,  August  26,  1889. 

I  have  before  me  the  appeal  of  Absalom  Foreman  from  your  decision  of 
February  9,  1887,  affirming  the  action  of  the  local  officers  at  Garden  City, 
Kansas,  dismissing  his  (Foreman's)  motion  for  the  dismissal  of  Wolfe's  con- 
test against  Hamilton's  timber  culture  entry  No.  3392,  made  July  73,  1885, 
and  covering  the  S.  E.  ^,  Section  15,  T.  21  S.,  R.  31  W.,  Garden  City 
district. 

July  14,  1886,  Jacob  C.  Wolfe  filed  a  contest  against  Hamilton's  entry, 
which  was  received  and  numbered  2626  on  the  docket. 

On  the  same  day,  but  at  a  later  hour,  Absalom  Foreman  presented  contest 
papers  against  Hamilton's  entry,  and  at  the  same  time  filed  a  motion  to  dis- 
miss Wolfe's  contest,  upon  the  following  grounds : 

First.  That  the  contestant  (Wolfe)  was  in  Garden  City,  Kansas,  during  the  whole  of  July 
13,  1 886,  and  up  to  9  o'clock  a.  m.,  the  following  day,  and  could  not  therefore  have  made 
affidavit  properly  to  the  condition  of  said  tract  on  July  14,  1886,  prior  at  (to)  that  date. 

Second.  That  the  corroborating  witness  for  Jacob  C.  Wolfe,  W.  W.  Keyser,  was  in  Gar- 
den City,  Kansas,  on  Tuesday  afternoon,  July  13,  1886,  and  affiant  believes  that  he  did  not 
examine  said  tract  after  the  hour  of  12  noon  on  July  13,  1886,  and  therefore  could  not  make 
affidavit  as  to  the  condition  of  said  tract  on  the  morning  of  the  14th  of  July,  1886.  For 
these  reasons  it  is  alleged  that  the  purported  affidavit  is  insufficient,  and  his  said  application 
should  be  rejected. 

The  affidavits  of  Wolfe  and  Keyser,  against  Hamilton's  entry,  set  forth 
that  they  (Wolfe  and  Keyser)  were  "well  acquainted  with  the  tract"  and 
**know  the  (then)  present  condition  of  the  same,"  "from  personal  obser- 
vation." 

On  November  9,  1886,  the  Register  ordered  a  *'  hearing  on  facts  set  forth 
in  affidavit  of  Absalom  Foreman,"  to  which  order  Wolfe's  counsel  excepted. 

On  December  13,  1886,  Wolfe  filed  proof  of  service  of  his  notice  of  con- 
test on  Hamilton,  and  also  a  motion  to  dismiss  Foreman's  motion  to  dis- 
miss his  (Wolfe's)  contest.  In  support  of  this  motion  Wolfe  filed  an  affi- 
davit stating — 

That  since  the  initiation  of  the  above- entitled  cause,  to  wit,  on  the  19th  day  of  Septenober, 
1886,  he,  accompanied  by  one  witness,  visited  the  tract  above  described,  for  the  purpose  of 
knowing  the  condition  of  the  same ;  that  he  on  this  said  date  made  a  very  thorough  and 
careful  inspection  of  said  tract,  as  did  also  his  said  witness,  James  D.  Goldsby,  and  found 
the  tract  wild  prairie  sod,  entirely  unimproved,  no  part  thereof  having  ever  been  plowed, 
broken,  or  stirred. 

This  motion  by  Wolfe,  to  dismiss  Foreman's  motion  to  dismiss  Wolfe's 
contest,  was  "sustained"  by  the  Register,  and  Foreman's  attorney  ex- 
cepted. 

Thereupon  (on  December  13,  1886),  Wolfe  and  his  witness,  Goldsby, 
were  examined  (Hamilton,  the  entryman,  being  in  default),  and  the  Reg- 
ister and  Receiver  united  in  deciding  that  Hamilton's  entry  "  should  be 
canceled." 
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By  the  decision  appealed  from,  you  affirmed  the  action  of  the  local 
officers. 
In  the  argument  filed  by  them,  Foreman's  attorneys  say : 

The  facts  we  are  asking  to  show,  and  which  we  believe  we  are  entitled  to  show  in  this 
case, are,  briefly,  these:  On  the  morning  of  July  14,  1886,  before  the  United  States  Land 
OiHce  opened  lor  public  business,  Foreman,  a  qualified  timber  culture  entryman,  came  into 
the  office  of  B.  F.  Stocks,  at  Garden  City,  and  employed  him  to  prepare  and  file  a  contest 
on  said  tract  of  land  in  question,  bringing  with  him  his  corroborating  witness,  both  having 
personally  inspected  said  tract.  Wolfe  was  told  that  said  tract  was  contestable ;  thereupon 
coDtest  papers  were  prepared  for  him  and  a  corroborating  witness  picked  up,  who  had  not 
inspected  the  land  in  question,  and  as  a  matter  of  fact  neither  Wolfe  nor  his  witness  person- 
ally  knew  anything  of  the  condition  of  said  tract  on  July  14  or  July  13,  1886.  His  contest 
was  offered  with  evident  intent  to  surreptitiously  use  the  information  that  a  bona  fide  con- 
testant had  acquired  by  personal  observation.  The  contestant,  Wolfe,  is  a  real  estate  specu- 
lator residing  in  Garden  City.  The  appellant.  Foreman,  is  a  farmer  residing  on  the  N.  £. 
J4  Sec.  22,  T.  21,  R.  21,  adjoining  the  tract  in  question.  His  corroborating  witness  also 
resides  adjoining  said  tract. 

By  making  and  filing  the  above-mentioned  affidavit  as  to  his  examination 
of  the  land  on  September  19,  Wolfe  seems  to  admit  that  in  his  affidavit  of 
contest  he  falsely  swore  to  personal  familiarity  with  the  tract  and  its  condi- 
tion on  July  14,  and  thereby  himself  suggests  the  probable  truth  of  the 
charge  that  in  making  and  filing  that  afhdavit  of  contest  he  was  guilty  of 
an  attempt  fraudulently  to  forestall  the  genuine  contestant,  and  even  by  the 
aidof  falbe  swearing  to  rob  the  latter  of  the  rights  which  the  true  spirit  and 
policy  of  the  law  would  confer  upon  him  as  the  meritorious"  agent  in  pro- 
curing the  cancellation  of  an  abandoned  entry.  Enough  appears  to  put  the 
Department  upon  inquiry  \  for,  if  the  case  be  actually  such  as  on  the  face 
of  this  record  seems  to  be  indicated,  it  is  one  calling  for  the  application  of 
the  principle  announced  in  the  case  of  Johnson  vs.  Johnson  (4  L.  D.,  158), 
that,  "while  this  Department  can  not  take  cognizance  of  a  fraud  affecting 
the  title  to  public  lands  for  which  patent  has  issued,  nevertheless,  under  no 
circumstances  will  it  permit  itself  knowingly  to  be  made  an  instrument  to 
further  the  fraudulent  designs  of  an  individual  who  is  seeking  to  acquire 
title  to  land  to  which  he  has  no  right.*'  ' 

A  hearing  will,  therefore,  be  ordered,  to  ascertain  the  facts  bearing  upon 
the  comparative  rights  of  Foreman  and  Wolfe  as  contestants  against  Ham- 
ilton ;  and  when  the  local  office  shall  have  determined  the  question  of  pri- 
ority of  right  as  between  the  contestants,  they  will  allow  the  successful  party 
to  proceed  under  his  contest  without  unnecessary  delay. 

The  decision  of  your  office  is  modified  accordingly. 


DURKEE  vs.  TEETS. 

Ccniesi-^ Practice. — Where  a  third  party  desires  to  begin  a  contest  against  an  entry  already 
ioTolved  in  a  pending  suit,  the  atfidavit  for  such  new  contest  should  be  received,  but  no 
action  taken  thereon  until  the  pending  case  is  determined. 

Acting  Secretary  MULDROW  to  Commissioner  Sparks,  April  yi,  1885. 

I  have  considered  the  case  of  George  W.  Durkee  vs,  Edward  Teets,  on 
appeal  by  Durkee  from  the  decision  of  your  office  of  October  4,  1884,  dis- 
missing the  contest. 

Teets  made  homestead  entry  No.  2078,  March  5,  1883,  covering  the  S. 
W.  J^  of  Sec.  28,  T.  113,  R.  60,  Huron  district,  Dakota.  On  July  9, 
1884,  Durkee  filed  an  affidavit  of  contest,  alleging  abandonment  of  the  land 
by  Teets. 

Your  office  decided  that  the  affidavit  of  contest  was  erroneously  received, 
for  the  reason  that  Teets  was  then  pursuing  a  contest  on  final  appeal,  in- 
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volving  the  question  of  priority  of  right  to  the  tract  in  the  case  of  Teets  vs. 
Campbell ;  and  to  allow  a  contest  against  his  entry  during  pendency  of  the 
appeal  would  lead  to  confusion  and  complication. 

I  think  that  under  the  law,  the  local  officers  acted  properly  in  receiving 
the  contest  affidavit,  but  erred  in  allowing  contest  to  proceed  pending  final 
decision  in  the  Campbell  case,  for  the  reason  that  if  the  decision  in  that 
case  should  be  adverse  to  Teeis,  it  would  be  liable  to  result  in  the  cancella- 
tion of  his  entry. 

I  have  this  day  rendered  a  decision  in  the  case  of  Teets  vs.  Campbell, 
affirming  your  decision  in  that  case,  by  which  the  declaratory  statement 
filing  of  Campbell,  involving  the  tract  under  consideration,  is  canceled. 

A  hearing  will  be  directed  to  be  held,  in  the  case  at  bar,  to  determine  the 
facts  relative  to  the  charge  of  abandonment  of  the  tract  in  question  by 
Teets,  made  by  Durkee. 

The  decision  of  your  office  is  accordingly  modified. 


CHURCHILL  vs.  SEELEY  et  al. 

Second  Contest. — An  application  to  contest  filed  pending  appeal  by  another  from  the  rejec- 
tion of  his  contest  for  illegality,  should  be  received  and  held  subject  to  the  result  of  such 
appeal. 

Notice  of  Decision. — In  order  to  bar  the  right  of  appeal,  the  notice  of  decision  must  be  in 
writing,  and,  where  served  by  mail,  must  be  by  registered  letter. 

Assistant  Secretary  HAWKINS  to  Commissioner  SP\KKSf  yune  23,  1 886. 

June  7,  1880,  Edmund  Hodges  made  timber  culture  entry  No.  3027  of 
the  N.  W.  }(  of  Sec.  29,  T.  120  N.,  R.  62  W.,  Watertown,  Dakota  Terri- 
tory. March  6,  1882,  Henry  Churchill  began  contest  against  this  entry, 
charging  failure  to  break  five  acres  of  said  tract  the  first  year  of  the  entry. 
Hearing  was  set  for  May  13,  1882,  at  which  contestant  appeared  and  sub- 
mitted ex  parte  testimony  (the  defendant  failing  to  appear),  and  judgment 
was  that  day  rendered  in  his  favor  by  the  local  office.  No  appeal  was  taken, 
and  the  case  came  up. under  the  rules.  March  13,  1883,  your  office  dis- 
missed this  contest,  under  the  rule  in  the  Bundy  case  (i  L.  D.,  179). 

This  tract  now  came  within  the  jurisdiction  of  the  Huron  office,  and  on 
March  15,  1883,  before  the  local  office  had  received  formal  notice  of  the 
dismissal  of  Churchill's  contest,  Charles  H.  Seeley  attempted  to  initiate 
contest  against  this  same  entry,  but  his  application  was  dismissed  for  the 
reason  **  Prior  contest  on  same  tract."  He  appealed,  and  his  appeal  was 
transmitted  by  the  Register's  letter  of  May  15,  1883. 

In  the  meantime,  April  6,  1883,  the  local  office  rejected  a  second  contest 
by  Churchill,  for  the  reason  "Appeal  pending  on  the  same  tract."  He  ap- 
pealed, and  his  appeal  was  transmitted  May  7,  1883.  Upon  consideration 
of  the  case  as  then  presented,  your  office,  June  20,  1883,  affirmed  the  action 
of  the  local  office  in  dismissing  the  respective  applications  of  Seeley  and 
Churchill  to  contest,  and  held  further  that  Churchill  by  attempting  to  in- 
itiate a  second  contest  had  waived  his  right  of  appeal  from  said  office  deci- 
sion of  March  13,  1883,  dismissing  his  first  contest.  His  first  contest  was 
therefore  closed. 

Seeley  took  no  appeal  from  said  decision,  but  immediately  upon  receiving 
notice  of  the  same,  on  June  27,  1883,  began  a  second  contest,  which  pro- 
ceeded regularly  to  a  hearing  on  February  4,  1884,  and  judgment  of  the 
local  office  in  his  favor.  The  proceedings  of  this  contest  were  forwarded  to 
your  office  on  March  5,  1884. 

Whatever  rights  Churchill  had  under  his  first  contest  were  lost  by  his  fail- 
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ure  to  appeal  from  your  office  decision  of  March  13,  1S83,  dismissing  said 
contest.  And  whatever  rights  he  acquired  under  his  second  contest  were 
lost  if  he  failed  to  appeal  from  your  office  decision  of  June  20,  1883,  within 
sixty  da>s  from  the  time  he  received  legal  notice  of  such  decision.  That  he 
did  receive  notice  of  some  kind  on  the  25th  of  July,  1883,  is  evidenced  by 
his  own  statement  made  in  his  said  letter  of  September  17,  1883,  upon 
which  your  office  has  acted  in  its  subsequent  proceedings.  It  may  be  true, 
as  he  alleges,  that  he  never  received  the  letter  of  the  local  office  advising 
him  of  the  dismissal  of  his  second  contest ;  in  fact  it  is  not  claimed  by  the 
opposing  party  that  he  did  receive  said  letter.  It  is,  however,  insisted  on 
behalf  of  Seeley  that  Churchill  was  notified  personally  by  the  Register,  and 
that  such  notice  is  sufficient  under  the  rules.  I  do  not  so  consider  it.  Rule 
17  of  Practice  (old)  provides  that  notice  of  decisions  shall  be  in  writings 
and  may  be  served  personally  or  by  registered  letter  through  the  mail.  See 
also  Elliot  vs,  Noel  (4  L.  D.,  73;  12  L.  O.,  159).  It  is  not  even  claimed 
by  any  one  that  the  said  letter  of  the  Register  to  Churchill  at  Armadale  was 
a  registered  letter;  and  it  is  not  claimed  that  the  notice  which  Churchill  re- 
ceived July  25,  1883,  was  notice  in  writing.  Hence,  it  not  being  shown 
affirmatively  that  Churchill  was  properly  notified  of  said  decision  of  June 
20,  1883,  but,  on  the  other  hand,  being  specially  denied  by  him  that  he  did 
receive  proper  legal  notice,  I  am  of  opinion  that  your  office  was  properly 
justified  in  holding  that  he  had  not  been  notified  in  a  proper  manner,  and 
that  therefore  he  would  have  the  right  of  appeal  from  said  decision.  See 
Parker  w.  Castle,  on  review  (4  L.  D.,  83;  12  L.  O.,  178);  and  Milne  vs. 
Dowling  (/^.,  378 ;  13  L.  O.,  i).  This  brings  me,  therefore,  to  the  consid- 
eration of  the  correctness  of  the  ruling  of  your  office  in  said  decision  of 
June  20,  1883,  dismissing  Churchill's  second  application  to  contest,  which 
was  received  at  the  local  office  and  by  it  rejected,  pending  an  appeal  by 
Seeley  involving  the  same  tract. 

I  am  of  opinion  that  your  office  was  in  error  in  its  ruling. 

The  second  application  of  Churchill  to  contest  was  merely  subject  to  the 
rights  of  Seeley  under  his  first  application  (which  had  been  rejected  by  the 
local  office  for  illegality),  and  should  have  been  held  to  await  the  final  re- 
sult thereof.  Seeley 's  first  application  having  been  disposed  of  by  final 
judgment  June  20,  1883,  from  which  there  was  no  appeal,  the  rights  of 
Churchill  under  his  second  application  thereupon  attached.  His  right  hav- 
ing been  kept  alive  by  appeal,  he  should  now  be  given  the  right  to  contest 
under  his  said  application. rejected  April  6,  1883. 

The  decision  ol  your  office  refusing  him  this  right  is  reversed.  The  sub- 
sequent proceedings  of  Seeley  in  the  case  are  hereby  set  aside  and  vacated, 
and  you  will  proceed  as  hereinbefore  directed. 


EDDY  vs.  ENGLAND. 

Suond  Contest — Affidavit  of  Contest. — An  allegation  as  to  the  existence  and  continuance  of 
default  15  sufficient,  if  such  default  is  alleged  to  exist  at  the  time  the  affidavit  of  contest  is 
made.  An  affidavit  of  contest  filed  pending  the  disposition  of  a  prior  contest,  should  be 
received  and  held  without  further  action,  until  final  disposition  of  the  prior  suit ;  but  the 
right  of  the  second  contestant  will  be  held  to  take  effect  by  relation  as  of  the  date  when 
^is  contest  affidavit  was  filed. 

Quring  Default, — ^The  right  of  a  second  contestant  cannot  be  defeated  by  curing  the  default 
charged,  after  his  contest  is  filed,  apd  pending  the  disposition  of  a  prior  fraudulent  and 
collusive  contest. 

Acting  Secretary  MULDROW  to  Acting  Commissioner  StockslAGER,  February  9,  1888. 

I  have  considered  the  appeal  of  Henry  L.  England  from  your  office  de- 
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cision  of  January  i8,  1886,  holding  for  cancellation  his  timber  culture  entry 
No.  10,124  for  the  N.  W.  ^  of  Section  25,  township  108  N.,  range  66  W., 
Mitchell,  Dakota. 

Henry  L.  England  entered  this  land  under  the  timber  culture  act  of  June 
14,  1878,  on  the  8th  day  of  September,  1882. 

September  9,  1884,  Joseph  R.  Eddy  made  affidavit  of  contest,  alleging 
that  the  claimant  **  has  failed  to  break  five  acres  either  the  first  or  second 
year  according  to  law.'*  This  affidavit  was  sent  by  mail  to  the  local  office, 
and  received  there  the  same  day.  The  local  officers  declined  to  receive  this 
affidavit  of  contest,  for  the  reason  that  before  its  presentation,  but  on  the 
same  day,  Henry  Bennett  had  filed  a  contest  against  the  same  entry.  Mr. 
Eddy's  affidavit  was  accordingly  returned  to  him.  September  22,  1884, 
Eddy  made  and  attached  to  his  affidavit  of  contest  an  affidavit  charging  that 
Bennett's  contest  was  "a  fraudulent  and  speculative  contest,  and  has  been 
filed  by  the  collusion  and  by  the  procurement  of  the  said  claimant  Henry 
L.  England  for  the  purpose  of  holding  said  land  without  complying  with 
the  law  relating  to  timber  culture  entries,  and  with  a  view  and  purpose  of 
preventing  the  affiant  or  any  other  person  from  making  a  legitimate  contest 
to  said  land." 

This  affidavit  and  the  contest  affidavit  were  received  and  filed  in  the  local 
office.  Hearing  of  Bennett's  contest  was  set  for  November  lo,  1884,  but 
on  that  day  no  one  appeared  to  prosecute  the  case,  and  it  was  dismissed  and 
the  contest  of  Eddy  entered  of  record,  and  notice  of  hearing  issued  for  Jan- 
uary 10,  1885,  ^^^  testimony  lo  be  taken  before  C.  W.  McDonald,  Decem- 
ber 30,  1884.  The  parties  appeared  pursuant  to  notice  and  by  consent  the 
taking  of  testimony  was  adjourned  to  January  27lh,  and  the  hearing  to  Feb- 
ruary 5,  1885.  ^"  ^^^  ^^y  ^^  which  adjournment  was  had,  both  parties 
appeared  by  counsel.  Testimony  was  taken,  and  on  February  18,  1885,  the 
local  land  officers  united  in  the  opinion  that  the  entry  of  England  should 
be  canceled.     This  opinion  was  sustained  by  your  office  on  appeal. 

Counsel  for  England  appeals  from  your  decision,  and  alleges  four  grounds 
of  error,  viz  : 

1.  In  not  finding  from  the  affidavit  of  contest  that  the  contestant  had 
failed  to  allege  that  the  default  existed  at  the  date  the  contest  was  received 
at  the  local  office,  and  for  that  reason  should  have  been  dismissed. 

2.  In  not  finding  that  prior  to  the  issuing  of  notice  the  defendant  had 
cured  any  and  all  defects  relative  to  his  entry. 

3.  In  finding  evidence  of  fraud  or  collusion  on  the  part  of  the  defendant : 
and, 

4.  In  not  dismissing  the  contest. 

Determination  of  the  two  grounds  of  error  first  assigned  depends  upon 
the  day  when  the  contest  was  initiated.  Eddy's  affidavit  of  contest  was 
made  and  presented  to  the  local  officers,  who  refused  to  receive  it  September 
9th ;  again  presented,  accompanied  by  an  affidavit  charging  that  Bennett's 
contest  was  a  collusive  one,  September  2 2d,  and  accepted  by  the  local 
officers  subject  to  the  result  of  Bennett's  contest ;  Bennett's  contest  failing 
by  default,  November  10th,  the  contest  of  Eddy  was  entered  of  record. 

It  is  claimed  by  the  defendant  that  the  present  contest  must  be  considered 
as  initiated  November  loth,  after  the  prior  one  of  Bennett  had  been  dis- 
missed, thus  leaving  two  months  between  the  making  of  the  affidavit  and 
the  commencement  of  the  case.  If  this  contention  be  admitted,  then  the 
affidavit  of  contest  made  September  9th,  may  be  insufficient  because  it  fails 
lo  allege  that  the  default  existed  November  loth,  upon  which  alleged  insuf- 
ficiency, the  attorney  for  the  defendant  based  the  motion  made  by  him  at 
ihe  hearing  and  previous  to  the  trial,  to  dismiss  the  contest  on  the  ground 
that  no  sufficient  cause  of  action  was  alleged. 
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But  it  cannot  be  admitted.  It  is  not  within  the  power  of  the  contestant 
to  fix  the  date  of  a  hearing,  nor  can  he  know  when  the  hearing  will  be  had. 
All  that  he  is  required  to  allege  is  that  the  failure  exists  at  the  time  the  affi- 
davit of  confest  is  made.  Parker  vs.  Castle  (4  L.  D.,  84;  12  C.  L.  O., 
141);  Worthington  vs,  Watson  (2  L.  D.,  301;  11  C.  L.  O.,  55V  This 
affidavit  dates  from  the  time  it  is  received  at  the  local  office.  Hayes  vs, 
Gilliam  (11  C.  L.  O.,  ^^), 

The  contention  of  the  attorney  for  the  defendant  based,  upon  the  decision 
in  the  case  of  Wheelan  vs.  Taylor  (2  L.  D.,  295)  that  **a  contest  against  a 
timber  culture  entry  cannot  be  initiated  pending  a  prior  contest/' cannot 
be  sustained.  It  is  the  duty  of  the  local  officer  to  receive  an  affidavit  of 
contest  when  another  contest  is  pending,  and  to  hold  it  subject  to  the  dis- 
position of  the  first  contest.  Durkee  vs.  Teets  (3  L.  D.,  512,  12  C.  L.  O., 
114);  idfm  on  review  (4  L.  D.,  99);  Churchill  vs,  Seeley  et,  at.  (4  L.  D., 
589  J  13  C.  L.  O.  loo). 

The  affidavit  of  contest  was  made  September  9,  and  duly  presented  to  the 
local  office,  and  should  have  been  received,  although  no  further  action  thereon 
could  have  been  taken  until  the  prior  contest  was  disposed  of;  and  it  will  be 
held  to  take  effect  from  date,  the  right  of  Eddy  attaching  the  moment  Ben- 
nett's contest  was  disposed  of,  and  relating  back  to  the  time  when  his  con- 
test affidavit  was  presented  to  the  local  officers  so  as  to  cut  off  any  interven- 
ing claimant.  Melcher  vs.  Clark  (4  L.  D.,  504);  William  H.  Cowen  (12 
C.  L.  0.,  178). 

It  is  further  claimed  on  behalf  of  the  defendant  that  inasmuch  as  it  was 
held  in  the  case  of  Houston  vs.  Coyle  (i  L.  I).,  58)  that:  **Ir  is  by  notice 
to  the  settler  that  jurisdiction  is  acquired,  and  not  by  any  affidavit  on  which 
citation  was  issued,"  and  the  notice  not  having  been  issued  until  November 
10,  no  jurisdiction  was  acquired  by  the  local  office  until  that  time,  when  the 
default  had  been  cured,  and  the  affidavit  of  contest  was,  therefore,  worth- 
less. To  so  hold  would  be  to  point  out  an  easy  way  of  evading  the  law  by 
the  procurement  by  the  entryman  of  a  collusive  contest.  The  right  of 
Eddy  to  proceed  and  show  cause  why  the  entry  should  be  canceled  was 
suspended  by  the  pendency  of  the  prior  contest  of  Bennett.  When  the 
contest  of  Bennett  is  shown  to  be  a  collusive  one,  and  is  disposed  of,  Eddy 
became  entitled  to  proceed  with  the  contest  and  prove  the  truth  of  his  alle- 
gations against  the  entry;  his  contest  relates  back  to  September  9,  when 
the  affidavit  was  presented  to  the  local  officers,  and  his  right  to  prove  failure 
by  the  entryman  to  comply  with  the  law  cannot  be  defeated  by  the  latter's 
showing  that  during  the  pendency  of  the  collusive  contest  he  had  cured  his 
default.  To  so  hold  would  be  to  allow  the  entryman  the  very  advantage 
sought  to  be  secured  by  the  collusive  contest. 

That  the  contest  was  collusive  is  apparent  from  the  fact  that  it  was  not 
prosecuted,  that  no  defense  was  made  to  the  charge  made  by  Eddy,  that  it 
was  brought  for  the  benefit  of  the  entryman  to  bar  the  initiation  of  his  bona 
/^(f  contest,  and  by  the  fact  that  two  days  after  it  was  filed,  the  entryman 
endeavored  to  cure  his  default,  which  he  claims  he  succeeded  in  doing  be- 
tween September  17th  and  October  18th. 

No  rights  are  acquired  by  fraudulent  and  speculative  contests  (Van  Os- 
irum  vs.  Young,  6  L.  D.,  25 ;  14  C.  L.  O.),  and  none  are  defeated  by  them. 

The  allegations  of  the  contest  remain  to  be  considered  upon  the  testimony 
presented.  About  four  acres  were  broken  the  first  year,  which  were  culti- 
vated the  second  year,  and  about  one  acre  was  planted  to  tree  seeds.  The 
additional  breaking  which  was  done  between  September  9th  and  October 
ist,  1884,  added  to  amount  previously  broken,  made  a  total  of  about  ten  and 
three  fourths  acres,  of  which  about  eight  acres  were  cross-plowed. 
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The  reason  given  for  failing  to  comply  with  the  law,  viz. :  that  it  was  too 
dry,  that  one  of  the  horses  composing  his  team  was  lame,  and  that  he  could 
not  hire  the  work  done,  are  to  a  slight  extent  supported  by  the  testimony; 
but  none  of  them  apply  to  the  first  year,  and  do  not  constitute  a  sufficient 
excuse  for  failing  to  comply  with  the  law  the  second  year. 

Your  decision  holding  the  entry  for  cancellation  is  affirmed. 


WATERS  ET  AL.  vs.  SHELDON. 

Practice — Second  Contest — Appeal. — The  institution  of  a  second  contest  is  a  waiver  of  any 
rights  the  contestant  may  have  had  under  the  6rst. 

The  date  when  the  affidavit  of  contest  is  received  and  accepted  by  the  local  office  deter- 
mines whether  the  contest  is  premature. 

First  Assistant  Secretary  MuLDROW  to  Commissioner  Stockslager,  October  5,  1888. 

I  have  considered  the  appeal  of  John  E.  Gilbert  from  your  office  decision 
of  March  29,  1887,  rejecting  his  contest  against  R.  O.  Sheldon  on  the  lat- 
tcr's  homestead  entry  for  the  S.  W.  ^y^  Sec.  21,  T.  108  N.,  R.  66  W., 
Mitchell  land  district,  Dakota. 

Rudolph  O.  Sheldon  made  homestead  entry  for  the  said  land  October  30, 
1885.  On  May  i,  1886,  George  H.  Waters  filed  contest  against  said  entry, 
alleging  abandonment.  The  local  officers  dismissed  the  contest  because 
prematurely  brought,  six  months  and  one  day,  exclusive  of  the  day  of  entry, 
not  having  expired.  (Baxter  vs.  Cross,  2  L.  D.,  69;  11  C.  L.  O.,  103.) 
Waters*  appeal  to  your  office  was  dismissed  for  the  same  reason. 

On  May  3,  1886,  John  E.  Gilbert  filed  contest  affidavit,  executed  May  i, 
same  year,  alleging  that  Sheldon  had  abandoned  the  said  tract. 

On  May  4,  1886,  said  Waters  executed  a  second  contest  affidavit,  alleging 
abandonment,  which  was  received  in  the  local  office  on  the  6th  of  the  said 
month  and  held  subject  to  Gilbert's  contest.  Testimony  showing  abandon- 
ment wasj  submitted  June  28,  1886,  in  case  of  Gilbert  vs.  Sheldon,  in  ac- 
cordance with  due  and  proper  notice. 

The  local  officers,  on  July  21,  1886,  rendered  a  decision  that  Gilbert's 
contest  was  prematurely  brought,  and  that  Waters'  second  contest  was  **the 
first  valid  contest." 

Gilbert  appealed.  Your  office  by  said  decision  of  March  2q,  1887,  af- 
firmed the  judgment  of  the  local  officers ;  thereupon  Gilbert  instituted  his 
appeal  to  this  Department. 

The  institution  by  Waters  of  his  second  contest  was  a  waiver  of  his  first. 
Holdridge  rt  ai,  vs,  Clark  (4  L.  D.,  382 ;   12  C.  L.  O.,  309). 

Gilbert's  contest  was  not  initiated  until  his  affidavit  of  contest  was  re- 
ceived and  accepted  by  the  local  office.  May  3,  1886.  (Bolster  vs.  Barlow 
(6  L.  D.,  825;   15  C.  L.  O.,  134),  Seitz  vs.  Wallace  (6  L.  D.,  299). 

The  local  office  entertained  Gilbert's  contest,  received  Waters'  second 
contest  subject  to  it,  issued  proper  notice  for  a  hearing  on  the  former  for 
June  28,  1886.  A  hearing  was  had  on  that  day,  Gilbert  submitted  testi- 
mony showing  abandonment,  and  under  the  authority  cited  it  was  error  to 
reject  his  contest.     Your  decision  is  accordingly  reversed. 


MELCHER  vs.  CLARK. 

Fraudulent  Contest. — Where  a  pending  contest  is  attacked  on  the  ground  of  fraud,  by  one 
who  also  makes  due  application  to  contest  the  entry  in  question,  notice  will  not  issue  on 
such  application,  but  the  case  will  be  held  for  the  final  disposition  of  the  prior  contest. 

Relinquishment. — It  is  however  held  that  a  relinquishment,  executed  before  the  first  con- 
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test,  bnt  filed  after  said  application,  may  inure  to  the  benefit  of  the  second  contestant  in 
the  event  that  the  allegation  of  fraud  is  established. 

Secretary  Lamar  to  Commissioner  Sparks,  April  y>^  1886. 

I  have  considered  the  case  of  Samuel  H.  Melcher  vs,  Gideon  E.  Clark,  as 
presented  by  the  appeal  of  the  latter  from  the  decision  of  your  office,  dated 
March  25,  1885,  rejecting  his  final  proof  and  payment  for  the  S.  E.  }(  of 
the  S.  E.  %  and  lot  4  of  Sec.  27.  and  lots  i,  2,  3  and  4  of  Sec.  26,  T.  106 
N.,  R.  66  W.,  5th  P.  M.,  Mitchell  land  district,  Dakota  Territory,  and 
allowing  Melcher  a  preference  right  of  entry  of  said  tracts. 

The  record  shows  that  one  Norris  F.  Jellison  filed  his  soldier's  homestead 
declaratory  statement  No.  3262  for  said  tracts  on  June  19,  1882,  and  on 
December  13,  1882,  he  made  homestead  entry  No.  23641  of  the  same  land. 
On  May  26,  1883,  one  Elza  J.  Mentzer  filed  hisaffidavit  of  contest  against 
said  entry,  alleging  that  the  entryman  had  relinquished  said  entry  to  the 
United  States  and  abandoned  said  land.  In  said  affidavit  it  was  also  alleged 
that  the  affiant  has  made  diligent  inquiry  in  the  vicinity  of  said  land;  that 
he  believes  the  entryman  is  not  a  resident  of  said  Territory ;  that  personal 
service  can  not  be  made  upon  him,  and  asked  that  service  may  be  made  by 
publication.     Hearing  was  set  for  August  7,  1883. 

On  July  i6y  1883,  Melcher  filed  an  affidavit  of  contest  against  said  entry, 
alleging  abandonment  and  change  of  residence  for  more  than  six  months. 
At  the  same  time  Melcher  also  filed  an  additional  affidavit  alleging  that 
Mentzer  has  had  the  management  of  said  land  from  June  19,  1882,  up  to 
the  date  of  instituting  his  said  contest ;  that  Mentzer's  contest  was  not  issued 
for  the  purpose  of  having  said  entry  canceled  ;  and  Melcher  therefore  asked 
"that  his  contest  hereunto  attached  may  be  received  and  become  of  record 
incase  of  the  dismissal,  withdrawal  or  default  of  contest  now  pending.'' 

On  July  6,  1883,  Jellison  executed  a  relinquishment  of  said  entry  before 
a  notary  public  in  Linn  county,  Iowa,  which  appears  to  have  been  filed  in 
the  local  office  on  July  30,  1883. 

Additional  testimony  was  filed  in  the  local  land  office  by  Melcher,  and  all 
ihe  papers  were  transmitted  to  your  office  on  September  11,  1883.  On  De- 
cember 7,  1883,  Clark  applied  to  file  his  pre-emption  declaratory  statement 
for  said  land,  which  was  rejected  by  the  district  land  officers,  because  said 
contest  bad  not  been  determined  by  your  office.  Upon  appeal  your  office, 
on  March  24,  1884,  held  that  said  entry  must  be  canceled  as  of  the  date 
when  said  relinquishment  was  presented  to  the  local  land  office,  to  wit,  July 
30,  1883 ;  that  the  relinquishment  was  filed  subsequently  to  the  commence- 
ment of  said  contests,  and  must  be  held  as  evidence  of  abandonment;  that 
the  preference  right  of  entry  should  be  awarded  to  the  first  legal  contestant; 
that  Clark  should  be  permitted,  if  he  so  desired,  to  have  his  filing  placed  on 
record,  subject  to  the  rights  of  the  legal  contestant,  who  would  have  the  pre- 
ference right  of  entry ;  and  a  hearing?  was  ordered  to  determine  the  rights 
of  the  respective  contestants.  On  March  31,  1884,  Clark  filed  his  pre- 
emption declaratory  statement  for  said  tracts,  and  also  filed  an  appeal  from 
said  decision  to  this  Department. 

On  November  11,  1884,  my  predecessor  decided  that  "your  action  in  the 
premises  is  not  derogatory  to  his  (Clark's)  interests ;  he  has  obtained  all  the 
benefits  with  relation  to  the  contests  of  record,  which  were  instituted  prior 
to  any  action  on  his  part,  that  reasonably  could  be  expected.  If  the  whole 
case  should  come  before  me  for  my  adjudication,  his  interests,  if  any,  will 
be  duly  considered."     L.  &  R.  (Vol.  47>  234) 

The  hearing  was  duly  held,  commencmg  January  27,  1884,  and  upon  the 
testimony  offered,  the  Register  and  Receiver  rendered  separate  opinions,  the 
former  holding  that  Melcher  was  entitled  to  a  preference  right  of  entry, 
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while  the  Receiver,  conceding  the  speculative  character  of  Mentzer's  con 
test,  held  that  the  relinquishment  was  an  independent  transaction  and  in  no 
manner  the  result  of  Melcher's  contest,  and  that  the  land  should  be  awarded 
to  Clark. 

Your  office,  on  appeal,  held  that  the  decision  of  the  Register  was  correct, 
and  that  the  pre-emption  proof  which  has  been  offered  by  Clark  should  be 
rejected. 

The  testimony  taken  at  the  hearing  is  conflicting  as  to  the  person  from 
whom  said  relinquishment  was  purchased.  It  is  clear  that  the  relinquish- 
ment was  not  filed  until  after  the  filing  of  Melcher*s  affidavit  of  contest,  and 
no  rights  acquired  prior  to  the  filing  of  the  same  could  be  lost  in  conse- 
quence thereof.  Although  the  relinquishment  was  filed  in  the  district  land 
office  on  July  30,  1883,  it  appears  to  have  been  executed  on  July  6th,  same 
year,  which  was  long  subsequently  to  the  date  of  the  affidavit  of  contest  filed 
by  Mentzer,  and  was  filed  by  an  attorney  who  did  not  state  at  the  time  for 
whom  he  was  acting,  but  who,  as  the  representative  of  Clark,  advised 
Mentzer  on  his  cross-examination  not  to  answer  numerous  questions  which 
were  pertinent  to  the  case.  The  testimony  of  Mentzer  can  have  little,  if 
any  weight.     Mann  vs.  Huk  (3  L.  D.,  452 ;  12  L.  O.,  19). 

It  is  fairly  shown  by  a  preponderance  of  the  evidence  that  Mentzer's  con- 
test was  fraudulent,  and  that  Clark  purchased  Jellison's  relinquishment, 
either  directly  or  indirectly,  from  Mentzer.  It  is  true  that  due  notice  to  the 
entryman  had  not  been  issued  upon  Melcher's  said  affidavit,  and,  under  the 
rulings  of  this  Department,  none  could  issue  until  the  determination  of 
Mentzer's  contest.  Woodward  vs,  Percival  (4  L.  D.,  234).  As  soon,  how- 
ever, as  Mentzer's  contest  was  disposed  of,  the  rights  of  Melcher  attached, 
and  his  rights  related  back  to  the  date  when  his  contest  affidavit  was 
received,  so  as  to  cut  off  any  intervening  claimant. 

Immediately  upon  the  filing  of  the  relinquishment,  the  district  land  oflS- 
cers  should  have  cancelled  said  entry.  Thorpe  et  al.  vs.  McWilliams  (3 
L.  D.,  341;  II  L.  O.,  306);  Tilton  z^j.  Price  (4  L.  D.,  123;  12  L.  0., 
169). 

From  a  careful  examination  of  the  whole  record,  it  appears  that  the  filing 
of  said  relinquishment  was  the  result  of  Melcher's  contest,  and  must  be  held 
to  inure  to  his  benefit.  McCall  vs,  Molnar  (2  L.  D.,  265;  11  L.  O.,  116); 
Mitchell  vs.  Robinson  (3  L.  D.,  546;   12  L.  O.,  118). 

Said  decision  is  accordingly  affirmed. 


ROUSCH  ET  AL.  vs.  FORSYTH. 

Dismissal — Intervening  Contest. — The  wrongful  dismissal  of  a  pending 
contest  in  the  local  office,  and  the  intervention  of  a  second  contest,  will  not 
defeat  rights  asserted  under  the  first,  when  said  dismissal  was  not  brought 
about  through  any  fault  of  the  first  contestant. 

First  Assistant  Secretary  MuLDRoW  to  Commissioner  Stockslager,  August  2,  1 888.    (7 
L.  D.,  129.) 


WILLIAMS  vs.  NASH. 

Diiatoriness. — In  view  of  the  dilatoriness  and  apparent  bad  faith  of  the  contestant,  his  con- 
test is  dismissed,  subject  to  appeal. 

Acting  Commissioner  Stockslager  to  Register  and  Receiver,  Huron,  D.   7*.,  May  22^ 
1886. 

You  overruled  the  motion  and  dismissed  the  contest,  hence  the  appeal. 
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Unnecessary  delay  in  the  prosecution  of  contests  cannot  be  allowed, 
and  I  think  the  dilatoriness  of  Williams  in  connection  with  this  case  tends 
to  substantiate  the  charge  of  bad  faith  made  by  Bacon,  for  Williams  alleged 
in  his  affidavit  of  contest  that  he  made  "diligent  search  and  inquiry"  for 
Nash  without  success,  and  asked  to  make  service  by  publication,  so  it  will  be 
observed  that  he  had  ample  time  to  perfect  service  by  publication  between 
September  21  and  December  14,  1885,  if  he  had  desired  to  do  so;  and  if  he 
neglected  to  make  any  sort  of  service  until  he  found  the  defendant,  as  his 
attorney  says,  at  a  date  *'  too  late  to  obtain  30  days'  service  of  notice,"  it  is 
plain  that  he  did  not  use  ordinary  diligence  in  his  endeavor  to  obtain  a 
hearing. 

I  think,  therefore,  that  an  opportunity  should  be  allowed  Bacon,  who 
seems  ready  and  anxious  to  do  so,  to  furnish  evidence  as  to  whether  or  not 
Nash  has  complied  with  legal  requirements. 


JAMES  W.  CONNERS. 

Conlat — Stipulation. — A  stipulation  indefinitely  postponing  contes^,  followed  by  delay  for 
years  to  prosecute  the  same,  must  be  treated  as  an  abandonment  thereof. 

Secretary  ViLAS  to  Commissioner  Stockslager,  y««^  25,  1888. 

I  have  considered  the  appeal  of  James  W.  Conners  from  your  decision  of 
October  11,  1886,  rejecting  his  claim  to  a  preference  ri^ht  of  contesting  the 
homestead  entry  of  John  F.  Lernke,  No.  756,  made  May  16,  188 1,  for  the 
E.  y2  of  S.  E.  ^,  the  S.  W.  %  of  S.  E.  %  Sec.  i,  and  the  N.  W.  %  of 
N.  E.  5^  Sec.  12,  all  in  T.  13  S.,  R.  3  W.,  S.  B.  M.,  Los  Angeles  land  dis- 
trict, California. 

Appellant  alleges  that  in  the  month  of  August,  1883,  he  made  an  appli- 
cation to  enter  under  the  homestead  act  the  land  in  question,  and  to  that 
end  he  "filed  an  affidavit  of  contest,  and  such  proceedings  were  had  that 
one  attorney  Lushing  entered  appearance  for  A.  Schneider,  as  administrator; 
of  the  estate  of  said  Lernke,  deceased.'*  Said  attorney  represented  to  said 
Conners  that  the  only  heir  of  said  deceased  entryman  was  a  minor,  in  whose 
behalf  the  land  would  be  occupied  and  cultivated ;  that  thereupon  at  the 
solicitation  of  said  attorney,  he,  Conners,  signed  a  stipulation  continuing 
the  contest  until  called  up  by  notice  of  the  opposite  party.  Appellant  fur- 
ther testifies  that  since  August,  1883,  he  has  been  the  only  person  in  posses- 
sion of  the  land.  In  the  meantime,  another  application  to  contest  said 
entry  has  been  presented  by  one  Israel,  and  appellant  asks  to  be  recognized 
as  the  prior  contestant.  This  can  not  be  done.  The  stipulation  indefinitely 
postponing  contest,  followed  by  a  delay  for  years  to  prosecute  the  same,  must 
be  treated  as  an  abandonment  thereof. 

Your  decision  is  affirmed. 


INSTRUCTIONS. 


Rule  ^2  of  Practice. — This  rule  applies  to  any  case  forwarded  for  the  action  of  the  General 

Und  OflGce. 
Omteas  Withdrawn. — Proceedings  where  a  contest  regularly  initiated  is  believed  to  have 

been  withdrawn  for  a  consideration  or  for  speculative  purposes. 

Cmmissioner  McFarland  to  Register  and  Receiver^  Aberdeen,  Dak.^July  14,  1883. 

You  state  that  rule  "53  has  been  understood  by  you  to  apply  to  cases  in 
which  a  hearing  has  been  had  and  transmitted  for  decision.'' 
It  is  not  necessary  that  "  hearing  has  been  had,"  but  on  the  transmittal 
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of  any  case  for  action  by  this  office  your  jurisdiction  for  the  disposal  of  the 
tract  involved  is  at  an  end  until  the  case  is  disposed  of  by  this  office. 

You  also  state  that  "  many  contests  are  settled  by  the  parties  buying  and 
selling." 

To  this  I  have  to  state  that  where  a  contest  is  regularly  initiated  against 
an  entry  and  afterwards  withdrawn  for  a  consideration,  or  for  speculative 
purposes,  you  will  report  the  facts  to  the  special  agent  of  this  office,  in  order 
that  he  may  proceed  against  the  entry  with  a  view  to  its  cancellation  by  this 
office,  should  a  report  from  said  agent  justify  that  action. 

Pending  such  investigation  by  said  agent,  you  will  allow  no  contest 
against  the  entry. 

Referring  to  your  understanding,  viz :  that  the  withdrawal  of  a  contest  at 
once  restores  the  land  to  the  market,  if  by  this  you  mean  that  the  entry  is 
open  to  contest  by  the  next  legal  applicant,  I  agree  with  your  understand- 
ing, but  the  land  is  not  subject  to  any  other  entry  until  the  first  entry  is  by 
this  office  canceled. 


INSTRUCTIONS. 


Appeal. — Cases  should  not  be  held  for  thirty  days  where  contests  are  dismissed  for  defaak 
in  appearance. 

Acting  Commissioner  HARRISON  to  Register  and  Receiver^  Dtvits  Lake^  D,  7*.,  October 
25,  1884. 

I  learn  from  the  report  of  Inspector  Hobbs  that  it  is  your  practice  when 
contests  are  dismissed  for  default  of  appearance,  to  hold  the  cases  thirty  days 
for  appeal,  and  that  you  refer  to  letter  C  of  this  office,  of  April  i,  1884,  as 
authority  for  this  practice. 

The  instructions  in  said  letter  had  reference  to  **  cases  heard  and  dis- 
missed,'' not  to  cases  in  which  there  is  no  hearing  and  the  case  fails  for 
want  of  prosecution. 

When  a  contest  is  dismissed  for  failure  of  contestant  to  appear,  the  case 
should  not  be  held  subject  to  right  of  appeal.  Your  action  should  be  re- 
garded as  final  so  far  as  that  contest  is  concerned  ;  but  if,  upon  the  allega- 
tions of  the  contest  affidavit,  or  other  matter  within  your  cognizance,  it  is 
your  opinion  that  the  entry  should  be  investigated  at  the  instance  of  the 
government,  you  should  communicate  the  facts  to  a  special  agent  or  to  this 
office. 


PARKER  vs.  GAMBLE. 

Second  Contest  on  Same  Charge. — The  application  for  the  privilege  of  contesting  this  entry 
is  denied,  as  it  rests  upon  information  fully  considered  in  a  former  contest  against  tht 
same  entry. 

Secretary  TELLER  to  Commissioner  McFarland,  February  10,  1885. 

I  have  examined  the  appeal  of  William  Parker  from  your  decision  of  May 
23,  1884,  refusing  his  application  to  contest  homestead  entry  No.  11,492, 
covering  the  S.  E.  ^  of  Sec.  29,  T.  7  S.,  R.  3  W.,  Concordia,  Kansas, 
made  July  7,  1874,  by  Reason  Gamble. 

It  appears  from  the  record  that  one  William  C.  Dodd  initiated  a  contest 
against  said  entry  upon  the  ground  of  abandonment ;  that  at  the  hearing  had 
March  20,  1878,  Samuel  Gamble,  father  of  the  entryman,  appeared  and 
claimed  the  land  in  controversy,  as  the  only  heir  of  the  entryman.  A  re- 
hearing was  had  December  10,  1879,  ^"^^  tipon  the  testimony  transmitted, 
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your  office  dismissed  said  contest.  On  appeal,  this  Department  affirmed  the 
decision  of  your  office,  and  found  that  the  allegation  of  abandonment  was 
not  sustained,  because  the  entryman  was  legally  entitled  to  be  absent  during 
the  period  of  alleged  abandonment. 

On  March  7,  1884,  Parker  filed  in  the  district  land  office  his  affidavit  of 
contest  against  said  entry,  alleging  abandonment  by  Reason  Gamble  in  the 

month  of  February,  1875,  ^"^  ^^^^  ^^^^  ^^^^  ^P  ^^  ^^^^  ^^  ^^^^  affidavit. 
On  the  same  day  Samuel  Gamble,  claiming  to  be  the  only  heir  of  his  alleged 
deceased  son,  Reason  Gamble,  having  given  due  notice,  offered  final  proof 
in  support  of  said  entry.  Said  proof  and  affidavit  of  contest  were  duly 
transmitted  to  your  office.  You  refused  to  order  a  hearing  upon  said  allega- 
tion of  abandonment,  accepted  the  final  proof,  and  directed  the  Register 
and  Receiver  to  issue  the  final  entry  papers  on  receipt  of  the  iinal  commis- 
sions. 

Parker  claims  no  settlement  right  in  the  premises.  His  position  is  that  of 
a  mere  informer.  The  information  offered  by  him  has  been  considered  in 
the  case  of  Dodd  vs.  Gamble  (supra)  and  *'  found  to  have  no  foundation  in 
fiu:t,"  and  there  are  no  allegations  of  fraud,  perjury  or  collusion. 

I  concur  with  you  that  the  application  to  contest  said  entry  ought  not  to 
be  allowed. 

Your  decision  is  accordingly  affirmed. 


SAMUEL  J.  BOGART. 

Omtest-^Same    Charges — Appeal, — ^n  entryman  should  not  be  called  upon  to  defend  a 

second  time  agaixi&t  the  same  charges,  unless  there  is  reason  to  believe  that  there  was 

collusion  between  the  parties  at  the  hearing  already  had. 
An  appeal  will  not  lie  from  a  decision  of  the  General  Land  Office  ordering  a  hearing;  nor 

will  the  Commissioner's  discretion  in  such  matter  be  disturbed  unless  there  b  a  clear  and 

satisfactory  showing  of  an  abuse  thereunder. 

Secretary  NoBLE  to  Acting  Commissioner  Stone,  August  6,  1 889. 

Samuel  J.  Bogart  has  filed  his  petition  for  a  writ  of  certiorari  in  the 
matter  of  his  pre-emption  entry  for  the  S.  W.  ^  of  Sec.  21,  T.  113,  R.  59, 
Watertown,  Dakota,  Land  District. 

It  seems  that  by  your  office  letter  of  October  5,  1888,  Bogart  was  called 
upon  to  show  cause  why  his  entry  should  not  be  canceled  under  a  special 
agent's  report,  and  that  Bogart  filed  an  appeal  from  that  action  by  your 
office.  By  letter  of  June  8,  1889,  your  office  refused  to  transmit  said  appeal 
to  this  office  unless  the  entryman  would  admit  the  truth  of  said  report. 

In  support  of  this  application  there  is  filed  the  affidavit  of  J.  B.  Kelly,  the 
attorney  for  Bogart.  In  this  affidavit  it  is  set  forth  that  Bogart  made  his 
final  proof  in  1888,  which  proof  was  approved  by  the  local  officers  and  final 
certificate  was  duly  issued.  Afterwards  one  A.  S.  Martin  initiated  a  con- 
test against  said  entry,  alleging  priority  in  himself  and  a  failure  on  Bogart's 
part  to  comply  with  the  requirements  of  law.  A  hearing  was  had  upon 
this  contest  as  a  result  of  which  the  local  officers  decided  in  favor  of 
the  contestant,  and  upon  appeal  to  your  office  that  decision  was  reversed 
and  the  entry  of  Bogart  sustained.  It  is  alleged  that  the  question  of  Bogart's 
compliance  with  the  requirements  of  law  was  at  that  hearing  thoroughly  in- 
vestigated, and  it  is  contended  that  he  should  not  in  justice  be  again  put  to 
the  trouble  and  expense  of  meeting  and  disproving  these  same  charges.  If 
the  charges  now  made  against  Bogart's  entry  are  the  same  that  were  in  issue 
in  the  contest  of  Martin  vs.  Bogart,  the  entryman  should  not  be  compelled 
to  defend  a  second  time  against  said  charges,  unless  indeed  there  is  good 
reason  to  believe  there  was  collusion  between  said  parties  whereby  the  facts 
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were  not  disclosed  at  the  former  bearing.  The  question  of  ordering  a  hear- 
ing is  a  matter  resting  in  the  discretion  of  the  Commissioner,  and  an  appeal 
will  not  lie  from  a  decision  of  your  office  ordering  a  hearing.  "The  Com- 
missioner's discretion  in  such  matters  will  not  be  disturbed  unless  there  is  a 
clear  and  satisfactory  showing  of  an  abuse  of  it." 

Reeves  vs.  Emblen  (8  L.  D.,  444). 

It  cannot  be  determined  from  the  papers  now  before  me  whether  the 
charges  now  made  are  the  same  as  those  heretofore  successfully  defended 
against  by  Bogart,  and  I  therefore  direct  that  the  papers  in  the  matter  of 
this  special  agent's  report,  and  also  the  papers  in  Bogart's  final  proof,  and 
in  the  contest  case  of  Martin  vs.  Bogart,  be  transmitted  to  the  Department 
for  consideration. 


TAYLOR  vs.  HUFFMAN. 

Withdrawal  of  Contestant. —  Though  the  contestant  may  withdraw  from  a  case  pending  on 
appeal  before  the  Department,  such  withdrawal  will  not  prevent  action  on  the  evidence 
submitted. 

Acting  Secretarv  Muldrow  to  Commissioner  SPARKS,  August  7,  1886. 

In  the  case  of  Thomas  Taylor  vs,  Thomas  M.  Huffman,  involving  the 
latter's  timber-culture  entry  No.  2203,  of  the  S.  E.  ^  of  Sec.  24,  T.  23  S., 
R.  33  W.,  Garden  City,  Kansas,  an  appeal  has  been  filed  by  Huffman,  from 
your  adverse  decision  of  June  20,  1885. 

^  4c  3|e*4c  Hf.  4c  4c  4c 

I  am  of  opinion  that  the  entry  should  be  cancelled,  and  to  that  extent  I 
affirm  your  decision. 

Since  your  decision  was  rendered,  there  has  been  filed  with  the  papers  in 
the  case  the  formal  withdrawal  of  his  contest  by  the  contestant  Taylor. 
This  Department  sees  no  objection  to  his  withdrawing  from  the  case  if  he 
so  elect,  and  his  withdrawal  is  therefore  accepted.  But  in  all  cases  of  this 
kind  the  government  is  a  party  in  interest,  and  will  endeavor  to  see  that  the 
law  is  not  trifled  with.  The  withdrawal  of  his  contest  will  not,  therefore, 
prevent  the  government  from  making  use  of  the  evidence  furnished  by  him 
against  this  entry. 


AYERS  vs.  BUELL  AND  CONNALLY. 

Amicable  Agreement. — A  prior  right  by  virtue  of  a  contest  may  be  waived  in  part  by  an 
amicable  agreement.  Such  agreement  should  be  respected  where  it  settles  a  controversy 
like  the  one  in  this  case,  and  should  not  be  overthrown  because  of  a  technical  violation 
of  a  Rule  of  Practice. 

Secretary  Teller  to  Commissioner  McFarland,  February  21,  1884. 

I  have  considered  the  case  of  James  L.  Ayers  vs.  Alexander  T.  Buell  and 
Henry  Connally,  involving  the  S.  W.  ^  of  Sec.  5,  Tp.  no,  R.  61,  Huron, 
Dakota,  on  appeal  by  Ayres  from  your  decision  of  June  6,  1883,  awarding 
the  whole  tract  to  Buell. 

Connally  made  timber  culture  entry  No.  1789,  July  22,  1879,  for  said 
tract.  Buell  entered  contest  September  29,  1881,  against  said  entry,  alleging 
failure  to  break  five  acres,  as  required  by  law.  The  time  of  trial  was  fixed 
for  November  4, 188 1,  at  which  time  Buell  submitted  proofs,  upon  which  the 
Register  and  Receiver  declared  the  entry  forfeited.  August  12,  1882,  a  re- 
linquishment by  Connally,  dated  July  10,  1880,  was  filed,  and  thereupon  the 
entry  was  canceled  at  the  local  office. 
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On  the  14th  day  of  August,  1882,  Ayers  obtained  an  abstract  from  the 
local  office,  received  by  mail,  which  showed  the  tract  in  question  to  be  free 
from  entry  or  other  adverse  claim  ;  and  thereupon,  on  the  same  day,  he  en- 
tered upon  the  land,  made  settlement,  and  commenced  improvements. 
Buell  soon  after  came  and  informed  him  that  he  had  a  contest  on  the  tract. 
Ayers  replied  that  he  had  relied  upon  the  information  given  by  the  abstract ; 
but  if  he  had  no  right  to  the  land  he  would  abandon  it.  A  day  or  two  after- 
wards they  made  an  amicable  agreement  to  divide  the  land  in  controversy 
between  them.  Pursuant  to  that  agreement,  on  the  sixteenth  day  of  said 
August,  Ayers  filed  declaratory  statement  No.  19,170  for  the  east  half  of  the 
tract,  and  Buell  made  timber  culture  entry  No.  9862  for  the  remainder. 
Ayers  thereupon  continued  his  possession  and  improvements,  and  has  ever 
since  resided,  with  his  family,  upon  the  land.  His  improvements,  consisting 
of  buildings  and  other  permanent  betterments,  are  valued  at  jiooo. 

December  1st  following,  you  directed  Ayers'  filing  and  BueU's  entry  to  be 
canceled,  because  made  in  violation  of  Rule  53,  which  provides  that  upon  a 
termination  of  a  contest  the  local  officers  shall  take  no  further  action  affect- 
ing the  disposal  of  the  land  until  directed  by  the  Commissioner.  The  pro- 
ceedings in  Buell's  contest  having  bqen  transmitted  to  your  office,  you,  on 
Decennber  29th,  same  year,  directed  the  contest  to  be  dismissed,  because 
the  record  did  not  show  that  he  applied  to  enter  the  tract  at  the  time  he 
initiated  the  contest.  You  further  ordered  Connally's  entry  to  be  reinstated. 
January  6th  thereafter,  Ayers  initiated  contest  against  the  entry  so  rein- 
stated. 

January  30th  thereafter,  Buell  applied  to  you  for  a  review  of  your  decision 
of  December  29th,  alleging  as  cause  that  he  in  fact  did  apply  to  enter  at 
the  time  he  initiated  his  contest,  but  that  the  Register  refused  to  receive  his 
application  and  informed  him  it  was  not  necessary ;  that  his  right  of  pri- 
ority as  a  contestant  would  be  preserved  without  it.  You  granted  the  re- 
hearing, and  March  i6th  last,  reinstated  his  contest  and  directed  that  of 
Ayers  to  be  dismissed ;  but  reserved  your  decision  upon  the  whole  case  until 
a  future  time.  June  6th  last,  you  heard  the  case  upon  oral  argument  and 
briefs  submitted,  and  awarded  the  whole  tract  to  Buell,  by  reason  of  his 
contest  and  the  relinquishment,  which  you  held  to  inure  to  his  benefit,  and 
directed  Connally's  eatry  to  be  canceled.     [10  Land  Owner,  122.] 

I  do  not  consider  it  necessary  to  review  the  numerous  questions  raised  by 
the  record,  and  the  arguments  of  counsel.  Conceding  that  Buell  had  the 
prior  right  to  the  whole  tract  by  virtue  of  his  contest  initiated  against  Con- 
nally's entry,  it  was  a  right  which  he  could  waive;  and  this  he  did  as  to  a 
part  of  the  tract  by  his  amicable  agreement  with  Ayers.  Undoubtedly  this 
agreement  would  have  been  carried  out  in  good  faith  but  for  the  cancella- 
tion of  the  filing  and  entry  of  the  parties  by  direction  of  your  office,  and 
the  reinstatement  of  Connally's  entry.  During  the  several  months  which 
elapsed  before  this  was  done,  the  parties  seem  to  have  acquiesced  in  the 
agreement,  and  lived  upon  and  improved  the  land  in  accordance  therewith. 
It  was  not  until  the  filing  and  entry  were  canceled  and  Connally's  entry  re- 
stored that  each  seems  to  have  felt  himself  compelled  to  resort  to  some 
action  to  secure  his  claim  to  the  land. 

Buell  made  the  agreement  with  Ayers  with  full  knowledge  of  his  rights 
under  his  contest,  and  it  would  be  manifestly  unjust  to  allow  him  by  its 
violation  to  obtain  Ayers'  improvements,  made  at  least  in  part  under  its 
sanction,  with  the  knowledge  and  acquiescence  of  Buell,  and  before  he 
manifested  any  intention  of  repudiating  it  by  claiming  the  whole  tract  under 
his  contest  with  Connally. 

I  do  not  undertake  in  this  case  to  discuss  the  propriety  of  the  action  of 
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the  local  officers  in  cancelling  Connally's  entry  and  permitting  the  filing 
and  entry  of  Ayers  and  Buell  without  direction  from  you ;  but  refer  you  to 
Hoyt  vs.  Sullivan  (lo  Copp,  258),  as  having  a  bearing  upon  that  subject. 
Even  if  such  action  was  wrong,  you  should  have  respected  the  agreement  of 
the  parties,  which  settled  the  controversy,  and  not  have  overthrown  it  be- 
cause of  a  technical  violation  of  the  rules  of  your  office.  Such  rules  are 
made  to  aid  in  the  just  and  equitable  disposition  of  the  public  lands  by  the 
government  to  its  citizens,  and  should  not  be  held  to  hinder  and  delay  such 
disposition.  Strict  adherence  to  the  rule  under  the  facts  in  this  case  was 
unnecessary,  and  has  been  a  fruitful  source  of  litigation  and  expense  to  the 
parties. 

The  filing  of  Ayers  and  the  entry  of  Buell  made  in  consummation  of  their 
agreement  should  be  restored.  The  reinstated  entry  of  Connally  should  of 
course  be  cancelled. 

For  the  reasons  stated,  I  reverse  your  decision. 


HOUSTON  vs.  COYLE. 

• 

Homestead  Contests, — Review  of  the  law  and  practice  governing  homestead  contests. 
Secretary  TELLER  to  Commissioner  McFarland,  September  26,  1883. 

^^  ^^  ^«  ^.  ^*  ^*  ^^  ^^ 

Section  2297  of  the  Revised  Statutes,  following  section  five  of  the  act  of 
May  20,  1862,  entitled  ''An  act  to  secure  Homesteads  to  actual  settlers  on 
the  Public  Domain  *'  (12  Stat.,  392)  provides,  "  That  if  at  any  time  after  the 
filing  of  the  affidavit  as  required  in  section  twenty-two  hundred  and  ninety, 
and  before  the  expiration  of  the  five  years  aforesaid,  it  shall  be  proven,  after 
due  notice  to  the  settler,  to  the  satisfaction  of  the  Register  of  the  land  office, 
that  the  person  having  filed  such  affidavit  shall  have  actually  changed  his  or 
her  residence,  or  abandoned  the  said  land  for  more  than  six  months  at  any 
time,  then  and  in  that  event  the  land  so  entered  shall  revert  to  the  govern- 
ment." 

It  will  be  observed  that  under  the  law  as  abbve  quoted  the  question  of 
abandonment  is  one  to  be  settled  as  between  the  government  and  the  settler; 
and  that  in  the  event  of  such  abandonment  being  proven,  the  sole  party  in 
interest  thereafter  is  the  government,  to  whom  the  land  embraced  in  the 
homestead  entry  reverts ;  and,  further,  that  the  only  prerequisite,  required 
by  the  law,  to  confer  jurisdiction  upon  the  local  office,  is  "due  notice  to  the 
settler." 

In  order  to  secure  a  regular  system  in  the  administration  of  the  foregoing 
law,  your  office,  December  14,  1865,  issued  a  circular  of  instructions,  in 
respect  to  all  proceedings  before  local  officers  in  cases  of  alleged  abandoned 
homestead  entries,  defining  the  manner  in  which  notice  of  the  contest 
should  be  given  to  the  settler,  and  providing  that  an  affidavit  setting  forth 
the  grounds  of  contest  should  be  filed  prior  to  the  issuance  of  notice  (a 
Lester,  259).  But  in  this  instruction  no  corroborating  affidavit  was  re- 
quired. It  was  sufficient  that  the  claimant  alleged  the  facts  in  his  own  affi- 
davit. 

As  the  law  did  not  provide  for  the  payment  of  expenses  incident  to  these 
contests,  your  office,  in  the  circular  referred  to  above,  directed  that  such  ex- 
penses must  be  paid  by  the  contestant.  Now,  under  the  law  and  practice  as 
it  thus  stood,  the  contestant  acquired  no  right  by  appearing  and  furnishing 
the  evidence  necessary  to  warrant  action  on  the  part  of  the  government^  or 
by  the  payment  of  the  costs  of  the  contest.  The  land  simply  reverted  to 
the  United  States,  and  once  more  became  public  land,  subject  to  entry  by 
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the  first  legal  applicant.  But,  after  the  lapse  of  fifteen  years,  Congress, 
recognizing  the  practice  of  your  office  as  established  in  the  matter  of  requir- 
ing the  contestant  to  pay  the  expenses  of  the  contest,  provided,  May  14, 
1880,  *'  That  in  all  cases  where  any  person  has  contested,  paid  the  Land 
Office  fees,  and  procured  the  cancellation  of  any  pre-emption,  homestead  or 
timber  culture  entry,  he  shall  be  notified  by  the  Register  of  the  Land  Of- 
fice *  *  *  of  such  cancellation,  and  shall  be  allowed  thirty  days  from 
date  of  such  notice  to  enter  said  lands.*'  (21  Stat.,  140.)  By  Rule  4  of 
the  Rules  of  Practice,  as  prescribed  by  your  office,  the  affidavit  for  contest 
must  be  accompanied  by  the  affidavits  of  one  or  more  witnesses  in  support 
of  the  allegations  made  by  the  contestant. 

From  this  brief  review  of  the  law  and  the  practice  governing  contests  of 
this  nature,  it  will  be  seen  that  the  right  to  contest  an  abandoned  homestead 
entry  exists  in  no  one,  but  that  in  consideration  of  being  placed  in  posses- 
sion of  certain  information,  and  the  payment  of  certain  expenses,  the  Gov- 
ernment holds  the  land  in  reserve  for  thirty  days,  for  the  purpose  of  allowing 
the  person  who  furnished  such  information,  and  paid  such  expenses,  an  op- 
portunity to  enter  the  land. 

This  is  akin  to  the  law,  as  it  has  from  time  to  time  existed,  granting  a 
moiety  to  the  informer,  of  the  penalty  imposed  upon  violators  of  the  law  in 
criminal  cases ;  and  is  operative  merely  as  an  inducement  to  parties,  cogni- 
zant of  the  facts  and  desirous  of  securing  the  land,  to  come  forward  and  fur- 
nish the  information  upon  which  the  proceedings  can  be  based.  As  in 
criminal  cases,  this  gives  the  informer  no  right  to  have  the  proceedings  in- 
stituted; but  upon  the  acceptance  of  the  information,  including  the  deposit 
for  expenses,  and  the  institution  of  proceedings  thereunder,  his  right  accrues 
to  make  the  proofs  and  secure  the  reward  appropriated  to  him  by  the  law. 
The  object  of  the  contest  is  to  clear  the  record  of  an  abandoned  entry,  and 
restore  the  land  to  the  Government,  and,  under  the  law,  whenever  a  case  of 
abandonment  is  proved,  after  due  notice  to  the  settler,  the  land  ceases  to  be 
appropriated  under  the  homestead  law,  and  becomes  the  property  of  the 
United  States.  To  secure  an  assurance  of  good  faith  on  the  part  of  the 
contestant,  a  rule,  requiring  his  allegations  of  abandonment  to  be  corrobo- 
rated by  the  affidavits  of  other  persons  prior  to  the  issuance  of  the  notice  of 
contest,  has  been  very  properly  prescribed  by  the  Department ;  but  such  rule 
must  not  be  permitted  to  defeat  the  operation  of  the  law.  The  information 
having  been  furnished,  the  notice  to  the  settler  given,  and  the  parties  pres- 
ent for  the  hearing  in  pursuance  of  such  notice,  the  local  office  has  then  full 
jurisdiction  to  pursue  the  inquiry,  and  render  judgment  in  accordance  with 
Its  findings.  Any  question  involving  the  sufficiency  of  the  information  on 
which  the  local  office  elected  to  proceed,  disappears  from  the  momeht  that 
notice  is  issued  to  the  settler.  It  is  by  notice  to  the  homestead  settler  that 
jurisdiction  is  acquired,  and  not  by  virtue  of  any  affidavits  on  which  such 
citation  was  issued :  and  this  Department  will  not  here  review  the  sufficiency 
of  the  information.  Due  notice  of  the  issue  having  been  given  in  the 
words  of  the  statute,  or  in  a  manner  to  answer  the  requirements  of  the  stat- 
ute, and  satisfactory  proof  of  abandonment  made,  the  homestead  entry  must 
be  canceled. 

Hence,  in  this  case,  after  judgment  on  the  merits  by  the  district  officers, 
it  follows  that  you  erred  in  your  decision  of  July  5,  1882,  dismissing  Daw- 
son's contest  merely  because  of  his  failure  to  file  corroborative  affidavits  in 
support  of  his  affidavits  for  contest.  You  should  have  adjudged  the  case  on 
iU  merits,  as  reported  to  you  on  the  record. 

With  respect  to  proceedings  initiated  by  other  parties  subsequently  to  the 
initiation  of  Dawson's  first  contest,  and  based  on  the  same  allegations  of 
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abandonment  as  made  by  him,  it  is  sufficient  to  say  that  the  same  cannot  be 
entertained.  The  entire  question  being  custodia  Ugis,  any  other  rule  would 
involve  the  government  in  a  multiplicity  of  suits  to  no  purpose.  Nor  did 
Thompson  by  the  purchase  of  Coyle*s  improvements  acquire  any  right  to 
initiate  a  contest,  and  the  proof  of  such  purchase  would  only  serve  to 
establish  the  allegations  of  Dawson.  Weber  vs,  Shappell,  9  Copp*s  L.  O., 
131. 

The  true  rule  in  such  cases  would  require  the  bringing  in,  if  possible,  of 
the  parties  presenting  the  allegations  of  purchase,  as  witnesses  for  the  gov- 
ernment, or  nominally  for  the  party  contesting,  at  the  hearing  already 
initiated.  But  if  such  hearing  has  already  been  held,  and  the  testimony 
closed,  the  new  application  to  contest  must  be  disregarded,  for  the  reasons 
above  stated.  One  party  having  already  paid  the  expenses,  submitted  his 
proofs,  and  procured  judgment,  is  entitled  to  a  final  decision  on  the  case  as 
made  by  him. 

An  examination  of  the  correspondence  in  this  case  reveals  the  fact  that 
Houston  &  Son,  ]uly  18,  1882,  six  days  after  S.  D.  Houston,  Jr.,  had  filed 
his  application  to  contest  Coyle's  entry,  wrote  to  your  office  as  Thompson's 
attorneys,  with  a  view  to  securing  a  rule  permitting  Thompson  to  contest 
Coyle's  entry  on  the  papers  filed  by  the  said  Thompson,  February  7,  1882, 
at  the  hearing  then  held  at  the  local  office;  and  that  October  2,  1882,  said 
firm  of  attorneys  addressed  your  office,  ostensibly  as  attorneys  for  Coyle, 
urging  that  Dawson's  contest  be  declared  closed,  '*as  it  has  hung  some  time 
and  is  a  great  wrong  to  defendant  Coyle." 

In  view  of  the  multifarious  relations  sustained  by  this  firm  of  attorneys  to 
the  various  parties  involved  in  this  controversy,  and  their  persistent  efforts 
to  secure  the  land  in  question  for  their  own  benefit,  at  a  time  when  the 
record  discloses  them  to  be  the  attorneys  of  two  parlies,  each  of  whom  was 
asserting  independent  and  adverse  claims  to  the  land,  I  would  suggest  an 
nvestigation  by  you  as  to  all  the  facts,  for  the  purpose  of  recommending 
appropriate  action  with  reference  to  the  status  of  said  attorneys  before  the 
Department. 

Your  decision  dismissing  Houston's  contest  is  affirmed,  and  the  applica- 
tion of  Thompson  to  appear  as  a  contestant  is  overruled. 

The  evidence  shows  that  Dawson's  allegation  of  abandonment  is  fully 
sustained,  and  from  the  record  it  appears  that  due  notice  of  the  contest  was 
given  ;  hence  the  homestead  entry  of  Coyle  must  be  adjudged  forfeited,  and 
cancelled  accordingly.  Although  Dawson  did  not  appeal  from  your  decision 
of  July  5,  1882,  dismissing  his  contest,  yet  inasmuch  as  he,  at  the  earliest 
opportunity  afforded  by  the  rulings  of  your  office,  renewed  his  application 
to  contest  Coyle's  entry,  he  will  be  remitted  to  his  rights  acquired  in  the 
first  instance,  and  on  showing  the  requisite  qualifications,  be  permitted  to 
enter  the  land  within  the  period  awarded  by  the  law  to  the  successful  con- 
testant. 


CONWAY  vs.  CONWAY'S  HEIRS. 

Administrator, — An  administrator  of  unknown  or  merely  possible  heirs, 
cannot  maintain  possession  of  public  lands  as  against  the  right  of  a  bona 
fide  contestant  of  a  homestead  entry. 

Heirs, — Unless  the  heirs  make  themselves  known  and  cultivate  the  land, 
the  same  reverts  to  the  government. 

Onus — Publication, — Notice  by  publication  to  the  unknown  heirs,  places 
the  onus  on  parties  interested  to  come  forward  and  establish  their  rights. 

Acting  Commissioner  ANDERSON  to  /Register  and  Receiver^  Grand  Islandy  Nebraska,  Oct. 
22,1888.     (15  C.  L.  O.,  210.) 
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.  CLYMENA  A.  VAIL. 

CanitO— Final  Froo/.-^^TYit  rejection  of  commutation  proof  by  the  Commissioner,  and 
pendency  of  appeal  from  such  action,  do  not  bar'  the  institution  of  a  contest  against  the 
original  entry,  where  said  entry  was  not  held  for  cancellation  by  the  Commissioner's  de- 
cision. 

Secretary  ViLAS  to  Commissioner  STOCKSLAGER,y««^  29,  1888. 

I  have  before  me  the  appeal  of  Clymena  A.  Vail  from  your  office  decision 
of  January  4,  1887,  rejecting  her  final  proof  for  the  N.  E.  ^,  Sec.  24,  T. 
32  S.,  R.  31  W.,  Garden  City  land  district,  Kansas. 

Claimant  made  homestead  entry  of  the  said  land  April  15, 1885,  and  sub- 
mitted her  final  commutation  proof  June  7,  i886.*  The  local  officers  re- 
jected the  proof,  and  your  office,  upon  appeal,  affirmed  their  decision,  but 
allowed  the  claimant  to  submit  new  final  proof  within  the  lifetime  of  her 
entry. 

After  the  appeal  to  this  Department  was  filed,  and  during  its  pendency, 
June  18,  1887,  one  Charles  W.  Mosher  instituted  a  contest  against  the  entry 
of  the  claimant  on  the  charge  that  she  had  wholly  abandoned  said  tract ; 
that  ..he  had  never  established  her  residence  thereon,  since  making  said 
entry  and  that  said  tract  was  not  settled  upon  and  cultivated  by  the  claim- 
ant as,  required  by  law. 

^fc  ^^^  ^^—  ^^  ^^  ^^  f^^  ^^^ 

Inasmuch  as  your  office  held  the  original  entry  intact,  there  would  seem 
to  be  no  reason  why  the  contest  of  Mosher  should  not  proceed  to  a  hearing. 
But  the  rule  would  have  been  different  had  the  entry  been  held  for  cancel- 
lation by  your  decision ;  for  in  that  event,  to  recognize  the  right  of  the 
contestant,  would  be  practically  to  confer  the  preference  right  of  entry  upon 
one  who  had  simply  availed  himself  of  the  action  already  taken  by  the 
government. 

You  will  therefore  direct  the  local  office  to  proceed  with  the  hearing 
heretofore  initiated  before  them ;  in  the  meantime  action  on  the  final  proof 
of  claimant  will  remain  suspended. 


GREER  vs.  BROWN. 

HomeUead  Entry — ContesL^-^YxntX  proof  not  having  been  submitted,  a  contest  is  allowed, 
tboogh  not  begun  within  seven  years  from  the  date  of  entry. 

Secretary  Lamar  to  Commissioner  Sparks,  November  15,  f886. 

This  record  presents  the  case  of  J.  H.  Greer  vs,  William  E.  Brown,  on 
appeal  by  the  former  from  the  decision  of  your  office,  dated  June  5,  1885, 
dismissing  his  contest  against  the  latter's  homestead  entry  No.  3294  of  the 
N.  E.  J^  of  Sec.  14,  T.  9  S.,  R.  i  E.,  made  November  12,  1877,  at  the 
Salt  Lake  Land  Office,  Utah  Territory. 

It  appears  that  on  December  8,  1884,  said  Greer  filed  in  the  local  land 
office  his  affidavit  of  contest  against  said  entry,  alleging  abandonment, 
change  of  residence,  and  failure  to  settle  and  cultivate  said  tract  as  required 
by  law.  Due  notice  was  made  by  publication,  fixing  January  10,  1885,  for 
the  hearing  of  said  case.  The  hearing  was  duly  held,  the  entryman  making 
default,  and  the  contestant  offered  his  testimony,  tending  to  show,  among 
other  things,  that  said  Brown  never  resided  continuously  on  said  tract,  and 
that  the  prcsjent  condition  of  the  land  is  barren,  grown  up  to  weeds,  and 
without  any  improvements  whatever. 

Upon  the  testimony  submitted,  the  local  land  officers  recommended  the 
cancellation  of  said  entry,  and  reported  on  March  12,  1885,  that  they  had 

9 


130  '  PRACTICE. 

mailed  notice  of  said  decision  to  the  entryman,  informing  him  that  thirty 
days  were  allowed  for  appeal ;  that  in  case  he  did  not  appeal,  said  decision 
woiild  become  final ;  that  the  time  allowed  for  appeal  had  expired >  and  no 
appeal  had  been  filed.  On  May  22, 1885,  the  local  land  officers  transmitted 
the  application  of  said  Brown  to  purchase  said  tract  under  the  provisions  of 
the  second  section  of  the  act  of  June  15,  1880  (21  Stat.,  237),  ^led  May  18, 
1885,  and  rejected  by  them  for  the  reason  that  "contestant's  right  of  entry 
attaches  when  the  judgment  in  his  favor  becomes  final,  either  of  the  local 
officers  or  on  appeal."  From  this  decision  of  the  local  land  officers  reject- 
ing said  application  Brown  appealed,  and  alleged  that  he  never  received 
notice  of  the  decision  of  the  local  land  officers. 

Your  office  on  June  5,  1885,  considered  said  appeal  and  held  that  the  de- 
cision of  the  local  land  officers  in  holding  said  entry  for  cancellation  was 
erroneous,  for  the  reason  that  the  entry  man,  according  to  the  evidence  pre- 
sented by  the  contestant,  complied  with  the  requirements  of  the  home- 
stead law ;  and  your  office  directed  that  Brown  be  allowed  to  perfect  his 
entry,  either  by  making  final  proof  thereon,  or,  if  he  should  so  elect,  he 
could  purchase  under  said  act. 

A  careful  examination  of  the  record  fails  to  sustain  the  conclusion  of  your 
office.  The  testimony  offered  shows  that  Brown  never  complied  with  the 
homestead  law  as  to  residence,  and  although  Brown  avers  that  he  did  not 
get  notice  of  the  decision  cancelling  his  entry  until  after  the  expiration  of 
the  time  allowed  for  appeal,  yet  he  did  not  at  any  time  file  an  appeal  from 
said  decision,  nor  did  he  allege  that  said  decision  was  erroneous,  or  that  he 
had  complied  with  the  requirements  of  the  homestead  law.  On  the  con- 
trary, Brown  applied  to  make  cash  entry  of  said  tract. 

Although  more  than  seven  years  had  elapsed  from  the  date  of  said  entry 
prior  to  the  initiation  of  said  contest,  yet  the  entryman  had  failed  to  make 
the  final  proof  within  the  time  required  by  law,  and  under  the  ruling  of  your 
office,  in  the  case  of  Kincaid  vs.  Jefferson,  decided  October  7,  1884  (3  L. 
D.,  136;  II  C.  L.  O.,  216),  the  entry  was  subject  to  contest.  The  appli- 
cation to  purchase  was  made  after  the  contestant  had  furnished  the  testi- 
mony upon  which  the  local  land  officers  recommended  the  cancellation  of 
said  entry,  and  no  appeal  was  taken  from  their  decision,  and  the  application 
therefore  came  too  late.  See  Friese  vs,  Hobson  (4  L.  D.,  580;  13  C.  L. 
0.,99). 

It  appears  that  said  application  to  purchase  was  returned  to  the  local  land 
officers  by  said  decision  of  your  office  without  any  mention  of  the  right  of 
appeal,  and  they  allowed  the  application  and  issued  cash  certificate  No. 
2814  on  July  3,  1885.  It  follows  that  said  cash  entry  must  be  suspended, 
the  entry  of  Brown  canceled,  and  if  Mr.  Greer  shall  duly  apply  to  enter 
said  tract,  his  application  should  be  allowed,  and  in  that  event  Brown's 
cash  entry  should  be  canceled.  The  decision  appealed  from  is  modified 
accordingly. 


BAILEY  vs.  OLSON. 

Contest— Applica/ion  to  Enter, — In  initiating  a  contest  against  a  homestead  entry,  the  con- 
testant need  not  make  application  to  enter. 

Frauel— Ordering  of  Hearing — Appeal, — ^The  ordering  of  a  hearing  on  allegations  of  fraud 
is  a  maUer  of  discretion  with  the  Commissioner  of  the  General  Land  Office,  and  cannot 
be  the  subject  of  appeal. 

OfTering  to  sell  a  relinquishment  is  not  sufficient  ground  on  which  to  order  a  hearing. 

Secretary  TELLER  to  Commissioner  McFarland,  November  10,  1 883. 

I  have  considered  the  appeal  of  Frank  C.  Bailey,  from  your  decision  of 
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the  15th  of  September,  rejecting  his  application  to  be  permitted  to  contest 
the  homestead  entry  of  Christopher  Okon,  made  March  16,  1883,  for  the 
S.  W.  }(  of  Sec.  17,  Tp.  125  N.,  R.  64  W.,  5th  P.  M.,  Aberdeen,  Dakota. 

The  affidavit  of  contest  was  offered  September  6,  1883,  less  than  six 
months  from  date  of  entry,  and  no  allegation  of  abandonment  for  that 
period  could  be  made  at  that  date.  Consequently  there  was  no  statutory 
cause  of  forfeiture,  and  the  charge  made  was  to  the  effect  that  said  Olson 
had  relinquished  said  tract  to  the  United  States,  and  offered  to  dispose  of 
the  privilege  of  filing  said  relinquishment  for  a  consideration,  thus  invalidat- 
ing the  entry  on  account  of  speculative  intent  in  the  homestead  applicant. 

The  application  to  contest  was  denied,  however,  not  as  generally  insuffi- 
cient, but  for  the  reason  that  Bailey  had  not  complied  with  your  instructions 
to  the  district  officers  at  Huron,  of  date  May  28,  1883,  requiring  a  contest- 
ant to  file  with  his  allegations  of  contest  an  application  to  enter  the  land, 
together  with  proof  of  his  qualifications  to  make  entry,  as  an  earnest  of  his 
intention  to  claiin  the  benefit  of  the  preference  right  accorded  by  the  Act  of 
May  14,  1880  (21  Stat.,  140). 

In  my  judgment,  this  was  not  good  reason.  There  is  nothing  in  that  act 
providing  for  the  initiation  of  contest — the  whole  law  on  that  subject  being 
embraced  in  Section  2297  of  the  Revised  Statutes.  The  preference  right 
allowed  is  to  be  exercised  by  making  entry  within  thirty  days  from  notice  of 
cancellation,  and  not  by  a  preliminary  application.  This  department  can- 
not make  legislative  requirements,  nor  can  it  superadd  thereto,  except  to 
make  regulations  not  inconsistent  therewith  for  carrying  into  effect  the  pro- 
visions of  the  law.  Now,  this  provision  is  a  mere  privilege  which  the  con- 
testant may  waive  even  after  notice;  and,  consequently  no  obligation  can 
be  imposed  upon  him  at  the  inception  of  the  contest  to  avail  himself  of  its 
beneficial  grant.     He  may  take  or  refuse  to  take  the  land  at  his  pleasure. 

I  do  not  find  that  you  have  issued  this  instruction  to  the  land  offices 
generally,  nor  is  there  any  record  in  the  case  showing  that  it  had  been  given 
to  the  Aberdeen  office,  so  far  as  my  examination  of  the  papers  goes.  But 
possibly  you  have  not  transmitted  the  order  for  my  information. 

But  while  this  requirement  is  not  lawful,  and  should  not  be  made  a  ground 
for  the  rejection  of  an  application  to  contest  a  homestead  entry,  I  do  not 
find  that  Bailey  has  been  m  any  manner  prejudiced  by  the  refusal  to  direct 
a  hearing  upon  his  affidavit,  and  he  has  no  foundation  for  an  appeal  to  this 
Department.  The  ordering-  of  hearings  is  a  matter  for  your  discretion, 
especially  when  applied  for  upon  ground  not  specified  in  the  statute,  and 
where  fraud  forms  the  basis  of  the  allegations.  Besides,  the  facts  laid  in 
Bailey's  complaint,  if  found,  are  no  evidence  of  fraud  upon  the  government 
in  the  entry  of  the  land,  whatever  attempt  may  have  been  made  to  induce 
strangers  to  advance  money  upon  the  chances  of  entry  after  the  filing  of  the 
relinquishment.  Until  the  expiration  of  six  months,  no  contest  could  be 
brought  for  abandonment ;  and  a  previous  relinquishment  not  delivered  to 
the  government  was  but  a  mere  paper  in  the  hands  of  the  party  himself  or 
of  his  agent,  and  not  liable  to  be  inquired  into  by  a  stranger  in  a  proceed- 
ing of  this  kind.  Nobody  could  say  whether  or  not  it  would  ever  be  offered 
to  the  government,  or  that  the  homestead  would  not  be  settled  upon,  culti- 
vated, and  title  acquired  thereto  in  accordance  with  law. 

The  rule  as  to  contests  in  homestead  cases  was  fully  enunciated  in  my 
decision  of  26th  September,  in  Houston,  Jr.  vs,  Coyle  (10  Copp,  224),  and 
I  do  not  deem  further  suggestions  necessary  in  the  present  case. 

The  appeal  of  Bailey  is  dismissed  for  the  reasons  stated  herein,  and  to 
that  extent  your  decision  is  affirmed. 
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AMLEY  vs.  SANDO. 

Premature  Contest. — The  initiation  of  contest  in  this  case  was  not  prematare,  and  is  there- 
fore valid. 

Secretary  TELLER  to  Commissioner  McFarland,  May  I,  1 884. 

I  have  before  me  a  motion  for  a  review  of  my  decision  of  the  7th  ultimo, 
in  the  case  of  Amley  vs,  Sando,  involving  lands  in  the  Aberdeen  land  dis- 
trict, Dakota,  on  the  ground  that  Amley's  contest  against  Sando's  home- 
stead claim  was  premature  and  illegal,  and  that  therefore  the  Land  Depart- 
ment was  without  jurisdiction. 

Without  expressmg  an  opinion  as  to  whether  an  objection  of  this  kind, 
which  was  not  made  at  some  prior  stage  of  the  proceedings,  can  be  heard 
on  a  motion  for  review,  I  may  observe  that  my  said  decision  states  that  the 
contest  was  initiated  ''  more  than  six  months  after  the  entry."  Sandomade 
entry  on  June  19,  and  affidavit  of  contest  was  filed  on  December  20,  1882, 
alleging  abandonment  and  change  of  residence  for  more  than  six  months 
next  preceding  the  date  of  filing  the  affidavit  of  contest.  Counsel  relies 
on  the  case  of  Bennett  vs,  J^axley  (10  L.  O.,  359),  wherein  it  was  held  that 
a  contest  brought  on  May  21, 1881,  against  an  entry  made  on  November  20, 
1880,  was  premature  and  illegal.  The  ruling  in  that  case  was  that,  in  the 
computation  of  time  under  Section  2297  R.  S.,  the  day  of  the  filing  of  the 
en  try  man's  affidavit  must  be  excluded.  But  it  is  clear  that  by  inadvertence 
a  clerical  error  in  computation  was  made  in  applying  the  ruling.  Including 
the  day  of  Baxley's  entry,  the  six  months  period  expired  on  the  night  of 
May  19;  excluding  it,  it  expired  on  the  night  of  May  20;  and  therefore 
the  initiation  of  contest  by  Bennett  on  May  21  was  not  premature.  For  the 
same  reason,  in  the  case  now  under  consideration  the  initiation  of  contest 
was  not  premature. 

The  motion  is  therefore  dismissed. 


HEMSWORTH  vs.  HOLLAND. 

Homestead  Contest — Relinquishment — Review. — The  rule  that  a  homestead  contest  is  pre- 
mature, if  filed  before  the  expiration  of  six  months  and  a  day  after  entry,  can  only  be  in- 
voked for  the  benefit  of  the  contestee. 

A  relinquishment  filed  pending  contest,  and  as  the  result  thereof,  inures  to  the  benefit  of  the 
contestant. 

The  Department  on  review  may  properly  consider  any  material  question,  which  it  appears 
from  the  record  was  not  considered  in  the  original  disposition  of  the  case. 

A  ruling  that  the  contestant  is  not  entitled  to  a  preference  right  made  by  the  Commissioner 
in  a  decision  ordering  a  hearing,  will  not  bar  the  subsequent  assertion  of  such  right, 
though  no  appeal  was  taken  therefrom. 

Secretary  NOBLE  to  Commissioner  Stockslaoer,  April  9,  1889. 

The  plaintiff  in  the  above  stated  case  has  filed  a  motion  for  review  of  the 
decision  of  the  Department  of  July  28,  1888  (7  L.  D.,  76),  affirming  the 
decision  of  your  office  holding  for  cancellation  the  homestead  entry  of 
Hemsworth  of  the  W.  J^  of  the  N.  W.  i^  of  Sec.  4,  T.  16  N.,  R,  20  W., 
6th  P.  M.,  Grand  Island,  Nebraska,  awarding  said  tract  to  Holland. 

On  December  14,  1884,  Hemsworth  applied  for  a  hearing  to  determine 
the  respective  rights  of  the  parties,  alleging  prior  settlement,  and  that  Hol- 
land's contest  was  premature,  having  been  brought  prior  to  the  expiration 
of  six  months  from  the  date  of  entry. 

Your  office  held  that  as  the  contest  of  Holland  was  premature,  he  ac- 
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quired  no  rights  thereby,  and  the  decision  of  August,  iS34,  ^^  modified  to 
this  extent.  • 

The  local  officers  were  then  directed  to  order  a  hearing  to  determine 
"  the  rights  of  the  respective  claimants  to  the  tract  in  conflict  by  virtue  of 
settlement  and  improvement."  Upon  this  issue  the  local  officers  found  in 
favor  of  Holland,  which  was  affirmed  by  your  office  and  also  by  the  decision 
of  the  Department  now  under  review. 

It  is  insisted  by  applicant,  that  Holland  can  claim  no  right  by  virtue  of 
his  contest,  and  that  the  Department  can  not  consider  that  question,  for  the 
reason  that  the  Commissioner  had,  in  his  letter  ordering  a  hearing,  decided 
that  said  contest  had  been  prematurely  brought,  and  no  appeal  having  been 
taken  therefrom,  said  question  was,  therefore,  finally  adjudicated ;  and  for 
the  further  reason  that  the  Department,  in  its  decision  of  July  28,  held  that 
the  "sole  question  presented  by  this  record  is  that  of  the  respective  rights 
of  the  parties  by  virtue  of  settlement  and  improvement." 

The  failure  of  Holland  to  appeal  from  that  part  of  the  Commissioner's 
decision  holding  that  he  had  no  preference  right  by  virtue  of  said  contest, 
did  not  bar  him  of  his  right  to  assert  his  claim  by  virtue  of  said  contest,  if 
such  right  existed,  because  said  decision  was  simply  an  order  directing  a  hear- 
ing to  determine  the  right  of  the  parties  as  to  settlement  and  improvement, 
granted  upon  the  application  of  Hemsworth  without  notice  to  Holland,  from 
which  Holland  had  no  right  of  appeal.  In  compliance  with  said  order  he 
was  required  to  submit  proof  showing  settlement  and  improvement  on  the 
tract;  but  he  could  also  have  availed  himself  of  any  right  thereafter  before 
the  Commissioner  or  the  Department,  upon  the  ground  of  his  preference 
right  as  a  contestant,  if  such  right  was  clearly  shown  by  the  record. 

The  record  shows  that  Lee  made  entry  of  the  tract  September  28,  1883, 
and  on  October  15th  thereafter  abandoned  the  tract.  Hemsworth  obtained 
from  Lee  a  relinquishment  of  the  tract,  as  early  as  December  7,  1883,  but 
it  was  never  presented  to  the  local  office  until  April  12,  1884.  Holland 
filed  contest  against  said  entry  on  March  29,  1884,  charging  abandonment 
for  more  than  six  months  after  entry.  At  this  date  the  entry  appeared  of 
record  and  was  evidence  to  Holland  of  the  continued  segregation  of  the 
land. 

The  rule  that  a  contest  is  prematurely  brought  if  filed  before  the  expira- 
tion of  six  months  and  a  day,  applies  only  to  the  contestee,  for  the  reason 
that  he  can  at  any  time  before  the  expiration  of  that  period  defeat  said  con- 
test by  curing  his  laches.  But  as  against  third  parties  this  rule  does  not 
apply. 

In  the  case  of  Seitz  vs.  Wallace  (6  L.  D.,  299)  the  Department  held — 

As  the  affidavit  of  contest  is  only  in  the  nature  of  an  information  and  not  essential  to  a 
contest,  and  jurisdiction  is  acquired  by  service  of  notice,  and  not  by  the  contest  affidavit,  the 
anthohty  of  the  Land  Department  to  entertain  a  contest  is  not  abridged  by  the  fact  that 
the  affidavit  of  contest  was  filed  6f/ore  the  expiration  of  the  period  covered  by  the  charge 
where  the  notice  was  served  a/ttr  such  period. 

In  this  case  the  contest  was  filed  on  the  day  after  the  expiration  of  six 
months,  and  service  was  made  by  publication  in  a  newspaper,  commencing 
April  3,  1884,  after  the  proper  showing  had  been  made  under  the  rules  pro- 
viding for  service  ujwn  non-residents.  The  hearing  was  fixed  for  May  16, 
1884,  at  the  local  office.  Service  was  also  made  by  posting  on  the  tract, 
April  15th,  and  by  registered  letter,  mailed  March  29,  1884,  addressed  to 
Pendleton  P.  Lee,  Broken  Bow,  Nebraska,  the  post-office  nearest  the  land, 
and  the  last  known  address  of  the  entryman. 

On  April  12,  1884,  after  the  publication  of  notice  in  the  newspaper, 
Hemsworth  appeared  at  the  local  office,  and  filed  said  relinquishment  with 
^  application  to  enter  the  land. 
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I  do  not  think  it  can  admit  of  a  donbt  that  the  filing  of  this  relinquish- 
ment by  Hemsworth  was  induced  by  the  contest  of  Holland.  It  appears 
from  his  own  testimony  that  he  did  not  intend  to  apply  for  this  land  except 
upon  certain  contingencies,  and  on  two  occasions  had  offered  the  relinquish- 
ment for  sale.  While  the  relinquishment  had  been  executed  prior  to  the 
contest,  it  had  not  been  filed  in  the  local  office  and  could  at  any  time  prior 
to  the  filing  have  been  revoked.  It  was  the  filing  in  the  local  office  that 
perfected  Lee's  relinquishment. 

Considering  all  the  facts  in  the  case  I  am  satisfied  that  the  contest  of 
Holland — so  far  as  rights  of  third  parties  are  affected  thereby — was  not  pre- 
mature, and  that  the  cancellation  of  this  entry  may  properly  be  said  to  be 
the  result  of  Holland's  contest. 

Although  the  Department  in  the  decision  now  under  review  considered 
that  the  "  sole  question  presented  by  the  record  is  that  of  the  respective 
rights  of  the  parties  by  virtue  of  settlement  and  improvement,"  it  will  not 
conclude  the  Department  in  the  investigation  of  the  case  on  review,  and  if 
it  clearly  appears  from  the  record  that  a  material  question  upon  which  the 
rights  of  either  party  depends  was  not  considered  by  the  Department,  it  will 
be  considered  on  motion  for  review. 

It  appearing  from  the  record  that  Holland  was  entitled  to  said  land  by 
virtue  of  his  right  as  a  successful  contestant,  it  is  unnecessary  to  pass  upon 
the  question  of  priority  of  settlement  and  improvement. 

The  motion  is  denied,  and  the  papers  are  herewith  returned. 


BAXTER  vs.  CROSS. 

More  than  Six  Months — Contest. — In  homestead  cases  six  months  and  one  day  must  elapse 
before  contest  can  be  initiated. 

Secretary  Teller  to  Commissioner  McFarland,  May  i6,  1884. 

^p  ^*  ^^  ^*  T*  ^^  ^*  ^^  ^^ 

There  is,  however,  another  question  in  this  case  not  raised  by  the  parties 
or  referred  to  by  you,  but  apparent  on  the  face  of  the  record,  viz.,  whether 
the  application  of  Smith,  made  September  12, 1882,  was  not  also  premature. 
Cross'  entry  was  made  March  11,  1882.  That  day  would  be  excluded  from 
the  computation  (Bennett  vs,  Baxley,  Secretary's  decision  of  January  22, 
1884),  and  six  months  would  include  the  whole  of  the  nth  day  of  Septem- 
ber following  (Tripp  vs.  Stewart,  Copp's  P.  L.  L.,  707). 

Section  2297  of  the  Revised  Statutes  provides  that  if  the  homestead  en- 
try man  shall,  at  any  time  before  the  expiration  of  the  five  years,  **  actually 
change  his  residence,  or  abandon  the  land  for  more  than  six  months  at  any 
time,  then  and  in  that  event  the  land  so  entered  shall  revert  to  the  Govern- 
ment." 

Forfeitures  are  not  favored,  and  statutes  declaring  them  should  be  liber- 
ally construed  to  avoid  them. 

The  abandonment  must  be  **  for  more  than  six  months  "  in  order  to  work 
the  forfeiture  and  cause  the  reversion.  To  make  a  period  of  more  than  six 
months,  it  would  be  necessary  to  take  some  part  of  the  12th  day  of  Septem- 
ber, on  which  Smith  made  his  application  to  contest;  and  since  we  can  not 
regard  fractions  of  a  day,  the  whole  of  said  twelfth  day  must  be  included  in 
order  to  make  more  than  six  months*  abandonment.  The  forfeiture  of 
Cross'  entry  was  not  therefore  complete  until  the  thirteenth,  and  the  contest 
initiated  by  Smith  before  that  time  was  premature. 

The  question  of  construction  in  such  cases  has  been  a  vexed  one  for  many 
centuries.     In  Griffith  vs,  Bogert  (i8  How.,  158),  after  considering  the  rule 
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at  some  length,  the  court  said:  ''It  would  be  tedious  and  unprofitable  to 
attempt  a  review  of  the  very  numerous  modern  decisions,  or  to  lay  down 
any  rules  applicable  to  such  cases.  Every  case  must  depend  on  its  own  cir- 
cumstances. Where  the  construction  of  the  language  of  a  statute  is  doubt- 
ful, courts  will  always  prefer  that  which  will  confirm  rather  than  destroy  any 
bona  fide  transaction  or  title.*' 

In  accordance  with  these  views,  Smith's  contest  should  be  dismissed,  and 
Baxter's  rejected  application  of  October  3d  should  be  allowed.  I  reverse 
your  decision. 


,      STRAWN  vs.  MAHER. 

• 

While  it  is  the  better  practice  to  not  allow  proceedings  against  a  pre- 
emption claim,  prior  to  offer  to  make  final  proof,  yet  the  government  may 
at  any  time  exercise  the  right  of  instituting  inquiry  as  to  whether  the  claim- 
ant is  complying  with  the  law.  In  such  cases  objection  to  the  jurisdiction 
of  the  local  office  should  be  made  prior  to  a  trial  on  the  merits. 

Mere  visits  to  the  land  to  keep  alive  the  fiction  of  residence  do  not  con- 
stitute compliance  with  the  law. 

StcretaryXaKVLKH^  November  II,  1885.     (4  L.  D.,  235.) 


BROWER  vs.  SPRAGUE. 

Fre-emptioH    Contest. — Only  in   exceptional    cases  should    contests    be 
allowed  against  pre  emption  claims  before  offer  to  make  final  proof. 

first  Assistant  Secretary  MuLDROW  to  Commissioner  Stockslager,  August  2,  1888.     (7 
L  D.,  126.) 


BAILEY  vs.  TOWNSEND. 

Preemption  Contest — final  Proof. — A  contest  against  a  pre-emption  claim  should  not  be 

pennitted  before  offer  to  make  final  proof  therefor. 
Final  proof  should  not  be  submitted  during  the  pendency  of  the  contest,  though  the  same 

was  prematurely  allowed. 
Stcretary  Lamar  to  Commissioner  Sparks,  September  27,  1886. 

I  have  considered  the  case  of  Charles  A.  Bailey  vs.  Winfield  P.  Town- 
send,  as  presented  by  the  appeal  of  the  latter  from  the  decision  of  your  office 
dated  June  4,  1885,  rejecting  his  final  proof  for  lots  3,  4  and  5,  and  the  S. 
E.  %  of  the  N.  W.  %  of  Sec.  6,  Tp.  30  N.,  R.  22  W.,  Valentine  land  dis- 
trict, Nebraska. 

The  record  shows  that  on  November  28,  1883,  Bailey  filed  his  soldier's 
homestead  declaratory  statement  for  said  land,  and  on  April  22,  1884,  made 
homestead  entry  No.  1344  of  the  same. 

On  February  8,  1884,  Townsend  filed  his  pre-emption  declaratory  state- 
ment No.  770  for  said  tracts,  alleging  settlement  thereon  October  31,  1883. 
On  May  19,  1884,  Bailey  filed  his  affidavit  of  contest  against  said  filing,  al- 
leging that  Townsend  commenced  settlement  and  improvement  upon  said 
land  on  or  about  June  i,  1883;  that  he  did  not  make  said  settlement  in 
good  faith,  but  for  the  purpose  of  speculation,  and  that  he  failed  to  file  his 
pre-emption  declaratory  statement  until  after  the  expiration  of  three  months 
from  his  date  of  settlement,  and  until  after  the  filing  of  the  soldier's  home- 
stead declaratory  statement  by  said  Bailey. 
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Notice  issued  charging  Townsend  with  "abandoning  his  pre-emption 
filing  and  failing  to  file  in  time/'  and  July  ist  was  fixed  for  the  hearing  of 
the  case. 

On  May  20,  1884,  Townsend  gave  due  notice  of  his  intention  to  make 
final  proof  before  the  county  judge  of  Brown  county,  in  said  State,  on  July 
2d  ensuing.  Bailey  was  not  specially  cited  in  said  notice,  and  did  not  ap- 
pear at  the  same  time  proof  was  made,  but  filed  his  protest  against  the  same, 
alleging  substantially  the  same  reasons  as  those  contained  in  his  contest  affi- 
davit. The  Register  made  the  following  indorsement  upon  the  final  proof: 
'*  This  tract  being  under  contest,  approval  is  withheld  till  contest  is  decided." 
Townsend  did  not  appear  at  said  contest,  alleging  as  a  reason  that  he  could 
not  make  his  final  proof  at  one  place  and  attend  the  contest  at  another  place, 
a  considerable  distance  away.  At  the  hearing  counsel  for  Townsend  ^led  a 
plea  denying  that  he  had  abandoned  the  pre-emption  filing,  or  failed  to  file 
in  time  ;  and  also  alleging  that  the  notice  does  not  show  that  contestant  is 
an  adverse  claimant.  After  the  hearing  had  commenced,  counsel  for  Town- 
send  made  a  motion  to  dismiss  said  contest,  which  motion  was  overruled  by 
the  district  land  officers. 

Upon  the  testimony  submitted,  the  Register  and  Receiver  rendered  their 
joint  opinion  that  Townsend  failed  to  file  his  declaratory  statement  within 
the  time  required  by  law ;  that  the  evidence  fails  to  show  the  good  faith  of 
Townsend,  and  that  his  filing  should  be  canceled.  On  appeal,  your  office, 
without  passing  specially  upon  the  alleged  irregularities  in  the  record, 
affirmed  the  decision  of  the  local  land  officers. 

It  is  clear  that  said  contest  was  commenced  prematurely.  Bailey  should 
have  waited  until  Townsend  gave  notice  of  his  intention  to  make  his  final 
proof.  Nichols  vs.  Benoit  (2  L.  D.,  583;  10  C.  L.  O.,  364);  Percival  vs. 
Doheney  (4  L.  D.,  134;  12  C.  L.  O.,  217).  Although  the  contest  was 
prematurely  commenced,  yet,  having  been  allowed,  and  the  day  set  for 
hearing,  Townsend  should  not  have  been  permitted  to  make  his  final  proof 
until  said  contest  had  been  determined.  Stroud  vs.  De  Wolf  (4  L.  D., 
394;  13  C.  L.  O.,  15). 

The  published  notice  failed  to  cite  Townsend  to  appear,  and  the  notice 
of  contest  failed  to  charge  any  bad  faith  on  the  part  of  Townsend.  Town- 
send  was  only  called  upon  to  answer  the  charge  of  abandonment,  and  a 
failure  to  file  in  time,  and  his  counsel  strenuously  objected  to  the  evidence 
outside  of  the  charges  contained  in  the  contest  notice.  It  has  been  held  by 
this  department  that  the  evidence  must  follow  the  charges  that  the  evidence 
must  follow  the  charges  as  laid  in  the  notice.  Shinnes  vs.  Bates  (4  L.  D., 
424;  13  C.  L.  O.,  26).  Townsend  oflfered  affidavits  tending  to  show  that 
he  sent  his  declaratory  statement  to  the  local  land  office,  and  the  same  was 
received  prior  to  the  expiration  of  the  three  months  from  the  date  of  his 
alleged  settlement. 

While  these  affidavits  could  not  properly  be  considered  by  the  local  land 
officers  as  evidence,  yet,  in  view  of  the  many  irregularities  and  errors  as 
shown  in  the  record,  I  am  of  the  opinion  that  the  final  proof  of  Townsend 
should  be  rejected,  the  contest  of  Bailey  should  be  dismissed  without  preju- 
dice, and  Townsend  should  be  permitted  to  make  new  proof  after  giving 
due  notice,  citing  Bailey  specially.  (See  instructions,  November  25,  1884, 
3  L.  D.,  196). 

The  decision  of  your  office  is  modified  accordingly. 
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CUMMINS  vs.  BURT. 


Death  of  Pre-empiar  Pending  Contest. — Where  a  pre-emptor  dies,  with  contest  pending 
against  hb  claim,  the  Department  will  proceed  upon  the  record  and  make  its  conclusion 
as  if  the  original  parties  to  the  cqntest  were  still  alive,  without  inquiry  as  to  whether  there 
are  any  heirs. 

Acting  Secretary  MULDROW  to  JULIAN  AND  Meloy,  Washington,  D,  C,  May  19,  1885. 

I  am  in  receipt  of  a  letter  dated  14th  instant,  from  you  as  attorneys  for 
Cummins  in  the  case  of  David  S.  Cummins  vs,  George  B.  Burt,  involving 
the  N.  W.  ^  of  Sec.  25,  T.  i  N.,  R.  10  W.,  Los  Angeles,  California,  on 
appeal  from  decision  of  December  19,  1884,  by  the  General  Land  Office, 
favorable  to  Burt  as  pre-emption  claimant. 

You  suggest  the  death  of  the  appellee,  and  request  that  the  proceedings 
be  therefore  abated,  and  that  the  successor  in  interest,  if  any,  be  required  to 
come  in  within  a  reasonable  time,  to  be  designated,  and  that  meanwhile 
your  time  for  filing  argument  be  continued.  On  the  nth  of  April  you 
asked  thirty  days  in  which  to  examine  the  case  and  file  argument,  since 
which  date  you  have  filed  nothing  in  the  case  save  the  letter  to  which  this  is 
a  reply. 

I  see  no  reason  for  abatement  of  proceedings  in  the  matter  of  the  appeal. 
It  is  the  practice  of  the  Department  in  such  cases  to  proceed  upon  the 
record,  and  make  its  conclusions  as  if  the  original  parties  to  the  contest  was 
still  alive.  It  is  presumed  that  the  attorneys  of  record  for  appellee  will,  if 
it  becomes  necessary,  intervene  for  the  proper  legal  representatives. 

Section  2269  provides  in  case  of  death  of  a  pre-emption  claimant  before 
consummating  his  claim,  that  <Mt  shall  be  competent  for  the  executor  or 
administrator  of  the  estate  of  such  party,  or  one  of  his  heirs,  to  file  the  nec- 
essary papers  to  complete  the  same.'' 

It  does  not  devolve  upon  the  Department  the  duty  of  inquiring  if  there 
are  any  heirs,  but  if  it  should  be  found  that  there  are,  the  entry  would  be 
made  in  the  name  of  ''  the  heirs,"  leaving  a  question  as  to  who  they  are  to 
be  settled  by  those  having  charge  of  the  settlement  of  the  estate. 

This  case  will  in  its  regular  order  be  considered  and  determined  on  the 
record  as  it  may  be  found.  It  will  not  in  regular  course  be  reached  for 
some  weeks,  and  you  will  yet  be  permitted  to  file  such  argument  as  you  may 
desire  relating  to  the  questions  at  issue  on  appeal ;  and  notice  to  the  attor- 
neys of  record  on  the  other  side  of  filing  such  argument  will  be  considered 
satisfactory. 


TIBERGHEIM  vs.  SPELLNER. 

Contest — Death  of  Entryman. — In  contest  proceedings  the  death  of  the  entryman,  after 
appeal  by  him  from  an  adverse  decision  of  the  local  office,  does  not  abate  the  contest. 

The  burden  of  satisfactorily  showing  that  the  claimant  has  not  complied  with  the  law  rests 
upon  the  contestant,  but  a  clear  preponderance  of  the  evidence  is  all  that  is  required  to 
warrant  a  judgment  of  cancellation 

The  cases  of  Ewing  vs.  Rickard  and  Cornell  vs,  Chilton  overruled. 

Acting  Secretary  MULDROW  to  Acting  Commissioner  Stocksiagek,  January  II,  1 888. 

I  have  considered  the  case  of  James  M.  Tibergheim  vs,  Frederick  Spell- 
ner  (now  deceased),  appealed  from  the  decision  of  your  office,  dated  De- 
cember 14,  1885,  holding  for  cancellation  said  Spellner's  homestead  entry, 
on  the  S.  W.  J^of  Sec.  8,  T.  2  N.,  R.  13  E.,  Stockton,  California. 

Spellner  made  entry  April  10,  1884;  contest  was  initiated  October  22, 
1S84,  and  a  hearing  had  therein  December  17th  following,  which  resulted 
in  a  decision  by  the  Register  and  Receiver  that  said  entry  should  be  can- 
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celed.  On  February  17,  1885,  Spellner  appealed,  and,  it  appears,  died  on 
the  6th  day  of  March  following.  William  Spellner,  who  claims  to  be  deced- 
ent's father  and  sole  heir,  entered  his  appearance  on  appeal,  and  moved  to 
dismiss  the  contest  on  the  ground  that  it  abates  by  the  death  of  said  Fred- 
erick. 

Over- ruling  the  motion  to  dismiss  the  contest  was  not  error.  In  contest 
proceedings  instituted  for  the  purpose  of  procuring  the  cancellation  of  a 
homestead  entry,  the  death  of  the  entryman,  after  an  appeal  taken  by  him 
from  the  decision  of  the  local  land  officers  holding  his  entry  for  cancella- 
tion, does  not  abate  the  contest.  The  determination  of  the  matter  by  you 
on  the  record  in  the  case,  was  in  conformity  to  the  settled  practice  of  this 
Department.     (Cummins  vs.  Burt,  3  L.  D.,  544). 

Nor  is  thfs  a  mere  arbitrary  exercise  of  executive  power,  as  argued  by  ap- 
pellant's counsel. 

It  cannot  be  perceived  that  any  purpose  of  justice  would  be  subserved  by 
the  abatement  of  the  contest  proceedings  in  this  case,  and  no  legal  principle 
is  violated  by  holding  that  the  death  of  the  contestee  does  not  abate  the 
contest.  The  death  of  a  party  to  a  suit  does  not  abate  the  action  in  the 
State  of  California  where  the  land  in  dispute  is  situated ;  (see  section  385 
Code  of  Civil  Procedure)  nor  an  appeal,  in  the  Supreme  Court  of  the  United 
States.     (See  Rule  15,  United  States  Supreme  Court.) 

The  burthen  of  satisfactorily  showing  that  the  claimant  has  not  settled 
upon  the  land  as  required  by  law  is  unquestionably  on  the  contestant,  and 
the  claimant  was  not  called  upon  to  introduce  any  testimony  whatever  until 
this  was  done,  but  a  prima  facie  case  is  made  out  against  him  by  the  testi- 
mony introduced  by  the  contestant.  The  case  may  not  be  so  strong  as 
would  be  required  to  secure  a  conviction  in  a  criminal  case,  nor  is  it  re- 
quired to  be.  A  clear  preponderance  of  the  evidence  is  all  that  is  required 
in  cases  of  this  kind,  and  that  I  think  is  found  here. 

The  third  case  cited  by  counsel  for  appellant  is  not  in  conflict  with  this 
opinion.  The  case  of  Ewing  vs,  Rickard  (i  L.  D.,  146)  and  of  Cornell  vs, 
Chilton  (ib.,  153),  are  hereby  overruled  in  so  far  as  they  conflict  herewith, 
and  your  decision  holding  the  said  entry  for  cancellation  is  affirmed. 


KELLY  vs.  MAYNARD. 

Timber  Culture  Contest — Pre-emptor. — The  term  "homestead  laws"  in  the  third  section  of 
the  timber  culture  act  is  used  in  a  generic  sense  and  will  embrace  the  pre  emption  law. 

The  right  of  contest  against  a  timber  culture  entry  in  default  extends  to  an  applicant  for  the 
land  under  the  pre-emption  law. 

The  case  of  Buttery  vs.  Sprout  overruled. 

Acting  Secretary  MULDROW  to  Commissioner  SPARKS,  April  21,  1887. 

On  November  19,  1880,  Moses  Maynard  made  timber  culture  entry  of  the 
N.  W.  J^  of  Sec.  34,  T.  108  N.,  R.  62  W.,  Mitchell,  Dakota.  August  19, 
1883,  Charles  A.  Kelly  brought  contest,  alleging  failure  to  comply  with  the 
law.  At  the  hearing  contestee  failed  to  appear,  and  on  the  testimony  then 
taken  the  local  officers  held  that  the  allegations  had  been  sustained,  and  re- 
commended the  cancellation  of  said  entry.  No  appeal  was  taken,  and  the 
papers  were  forwarded  in  regular  order.  Your  office,  on  examination  of  the 
papers,  dismissed  the  contest,  holding  that  "  the  contest  was  illegal  ab  initio^ 
for  the  reason  that  the  contestant  applies  to  make  pre-emption  filing,  in- 
stead of  homestead  or  timber  culture  entry  of  the  tract.  See  Buttery  vs. 
Sprout,  2  L.  D.,  293. 
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The  case  cited  holds  that  Buttery's  contest — ^in  all  respects  similar  to  that 
of  KeUy — "was  initiated  without  authority  of  law  and  must  be  regarded  as 
«;7."  This  ruling  is  based  on  a  construction  of  the  third  section  of  the  Act 
of  June  14,  1878.     Said  section  provides: 

"That  if  at  any  time  after  the  filing  of  said  affidavit,  and  prior  to  the 
issuing  of  the  patent  for  the  said  land,  the  claimant  shall  fail  to  comply  with 
any  of  the  requirements  of  this  act,  then  and  in  that  event  such  land  shall 
be  subject  to  entry  under  the  homestead  laws,  or  by  some  other  person  under 
the  provisions  of  this  act."     (20  Stat.,  113.) 

Construing  this  section  said  case  proceeds:  "  I  doubt  not  that  Congress 
intended  the  third  section  of  the  act  of  1878  to  restrict  the  right  of  contest 
thereunder  to  certain  species  of  claimants  expressly  named,  to  wit,  home- 
stead and  timber  culture  claimants,  and  to  them  only  upon  the  condition 
precedent  that  they  file  an  application  to  enter  the  land  themselves." 

This  ruling  has  been  departed  from  in  subsequent  cases,  although  the  case 
of  Battery  vs.  Sprout  (10  C.  L.  O.,  349)  has  not  been  specifically  overruled. 
In  the  case  of  Satterlee  vs.  Dibble  (2  L.  D.,  307 ;  11  C.  L.  O.,  57),  the 
successful  contestant  against  a  timber  culture  entry  on  the  allegation  of  Fail- 
ure 10  comply  with  law,  was  awarded  the  preference  right  to  enter  under  the 
Act  of  May  14,  1880,  although  he  never  filed  an  application  to  enter  the 
land.  In  the  case  of  Pierce  vs.  Benson  (2  L.  D.,  319;  11  C.  L.  O.,  50), 
where  such  contestant  alleged  that  he  had  offered  an  application  to  enter  at 
the  hearing,  and  was  told  by  the  local  officers  that  such  application  was  un- 
necessary, it  was  held  that  "  as  he  was  allowed  to  contest  without  filing  an 
application,  and  as  he  proved  his  allegation,  he  is  entitled  to  a  preferred 
right  of  entry."  It  certainly  cannot  be  urged  that  such  contestant  who  files 
a  declaratory  statement  is  in  any  worse  condition  than  one  who  fails  to  file 
any  application  to  appropriate  the  land.  The  strictest  rule  that  could  be 
invoked  against  him  is  one  that  would  treat  the  declaratory  statement  as 
mere  surplusage.  It  is  therefore  clear  under  the  rulings  of  the  Department 
above  quoted,  and  subsequent  to  the  Buttery  case,  that  the  contestant  in  the 
case  at  bar  is  entitled  to  the  preference  right  of  entry.  In  other  words,  it 
is  not  a  ''condition  precedent"  to  the  right  of  contest  that  such  contestant 
must  apply  to  enter  the  land  under  the  homestead  or  timber  culture  law. 

But  further,  the  ruling  in  said  case  of  Buttery  vs.  Sprout  as  to  the  scope 
of  the  term  "homestead  laws"  is  opposed  to  the  construction  of  that  phrase 
by  this  Department  in  similar  instances.  In  the  case  of  George  S.  Bishop 
(i  L.  D.,  95  ;  9  C.  L.  O.,  95),  it  was  held  that  the  term  "homestead  laws" 
in  section  2,  Act  of  June  15,  1880  (21  Stat.,  237),  was  used  in  a  generic 
sense,  and  that  an  intervening  timber  culture  entry,  or  pre-emption  filing, 
if  followed  by  entry,  would  defeat  the  right  of  purchase  under  that  act.  In- 
deed, to  hold  otherwise  would  be  to  deter  pre- emptors  or  timber  culture 
entrymen  from  seeking  to  acquire  title  to  any  tract  of  land  that  had  been 
covered  by  a  homestead  entry  made  prior  to  June  15,  1880.  This  ruling 
has  been  steadily  followed,  and  is  again  announced  in  the  case  of  Charles  C. 
Martin  (3  L.  D.,  373).  In  the  case  of  Fraser  vs.  Ringold  it  was  held  that 
said  terra  would  embrace  a  desert  land  entry.  (3  L.  D.,  69;  11  C.  L.  O., 
172.)  The  rulings  of  the  Department  on  this  question  should  be  reconciled 
and  made  consistent.  To  follow  the  ruling  in  Buttery  vs.  Sprout,  is  to  say 
that  Congress  intended  to  suspend  the  action  of  the  pre-emption  law  as  to 
all  tracts  covered  by  timber  culture  entries,  where  the  entryman  had  failed 
to  comply  with  the  law.  There  is  certainly  no  reason  for  such  action  in  the 
nature  of  the  entry,  or  the  contest,  or  the  preemption  law  itself,  nor  do  the 
words  of  the  statute  disclose  any  intention  to  interfere  with  the  operation  of 
that  law.     To  secure  harmony  in  the  rulings  of  this  Department,  and  to 
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maintain  the  integrity  of  the  land  law  system — for  all  such  laws  are  con- 
strued in  pari  materia — I  find  it  consistent  to  hold  that  the  term  **  home- 
stead laws  "  in  the  statute  in  question  was  used  in  a  generic  sense,  and  will 
embrace  the  preemption  law. 

It  is  in  the  interest  of  good  administration  of  the  land  laws  that  abandoned 
entries  should  be  canceled,  and  the  land  covered  thereby  thrown  open  to 
entry  to  others.  Contestants  are  favored  by  law,  and  contests  encouraged 
by  the  Land  Department.  It  is  incongruous  to  suppose  that  in  the  case  of 
an  abandoned  timber  culture  entry,  Congress  departed  from  this  evident 
policy,  unless  some  reason  can  be  assigned.  Said  decision  is  reversed,  the 
entry  will,  be  canceled,  and  the  declaratory  statement  allowed  to  go  to 
record.  The  case  of  Buttery  vs.  Sprout,  supra^  in  so  far  as  it  conflicts  here- 
with, is  hereby  overruled.  I  am  satisfied  that  no  confusion  in  the  practice 
can  arise  from  this  action,  nor  will  harm  be  done  to  any  party  to  a  contest. 


BUNDY  vs.  LIVINGSTON.* 

Who  may  Contest. — ^The  Act  of  June  14,  1878,  restricts  a  contest  against  a  prior  timber 
culture  entry  to  one  who  seeks  to  enter  under  the  homestead  or  timber  culture  laws,  and 
in  the  absence  of  any  such  application  there  is  no  right  of  contest. 

Acting  Secretary  JosLVN  to  Commissioner  McFarland,  November  14,  1882. 

I  have  examined  the  appeal  of  Frank  Bundy  from  your  decision  of 
December  13,  1881,  allowing  George  Livingston  to  contest  the  timber 
culture  entry  of  N.  P.  Burgason  upon  the  S.  W.  ^  of  Sec.  10,  Tp.  4,  R. 
28,  Oberlin,  Kansas. 

It  appears  that  Bundy  and  Livingston  presented  applications  to  contest 
said  entry  simultaneously.  That  of  Livingston  was  sworn  to  upon  the  day 
of,  but  prior  to,  presentation  before  a  clerk  of  a  court  of  record. 

That  of  Bundy  was  incomplete  when  presented,  not  having  been  sworn  to 
until  after  presentation.  Your  decision  holds  that  the  entry  of  Burgason, 
**  was  liable  to  contest  by  him  who  should  first  present  an  application  to 
contest,  conforming  in  all  essential  respects  to  the  rules" — that  "the  ap- 
plication filed  by  Livingston  so  conforming,  the  same  should  have  been 
allowed,"  and  hence  that  **  Livingston  should  be  allowed  the  preference 
right  to  contest  said  entry,"  by  which  latter  expression  I  understand  you 
to  mean  that  Livingston  should  have  the  preference  right  to  enter  the  tract 
if  successful  in  his  contest. 

I  concur  with  you  in  the  opinion  that  Livingston's  application,  as  a  mere 
affidavit,  was  complete  when  presented,  and  that  Bundy's  was  incomplete, 
and  hence,  that  were  this  the  only  question,  Livingston  would  have  the 
superior  right.  Your  decision,  however,  overlooks  section  three  of  the  act 
of  June  14,  1878,  which  provides  "that  if  at  any  time  after  the  filing  of 
said  affidavit,  and  prior  to  the  issuing  of  the  patent  for  said  land,  the  claim- 
ant shall  fail  to  comply  with  any  of  the  requirements  of  this  act,  then  and 
in  that  event,  such  land  shall  be  subject  to  entry  under  the  homestead  laws, 
or  by  some  other  person  under  the  provisions  of  this  act :  Providedy  That 
the  party  making  claim  to  said  land,  either  as  a  homestead  settler  or  under 
this  act,  shall  give  at  the  time  of  filing  his  application  such  notice  to  the 
original  claimant  as  shall  be  prescribed  by  the  rules  established  by  the  Com- 
missioner of  the  General  Land  Office ;  and  the  rights  of  the  parties  shall  be 
determined  as  in  other  contested  cases." 

This  statute  restricts  a  contest  against  a  prior  timber  culture  entry  to  one 
who  seeks  to  enter  it  under  the  homestead  or  timber  culture  laws.     In  the 

*  Bundy  vt.  Livingston  is  expressly  overruled  in  the  timber  culture  circular  of  June  27, 1887. 
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absence  of  such  application  there  is  no  right  of  contest.  The  record  fails  to 
show  that  either  Bundy  or  Livingston  applied  to  enter  the  tract,  but  simply 
to  contest  the  former  entry.  The  application  of  each  must  therefore  be  re- 
jected because  unauthorized  by  law,  and  your  decision  is  modified  accord^ 

ingly. 


RYAN  vs.  CONLEY,  Jr.,  et  al. 

A  contest,  regular  in  all  respects,  save  that  no  application  to  enter  was 
filed,  having  been  instituted,  and  the  award  thereunder  become  final,  prior 
to  the  decision  in  the  Bundy  case,  the  rights  of  parties  are  not  affected  by 
such  decision. 

Secretary  Lahar  to  Commissioner  SPARKS,  November  19,  1885.     (4  L.  D.,  246.) 


INSTRUCTIONS. 


Timber  Culture  Contest — Application  to  Enter, — An  application  to  enter  is  a  condition 
precedent  to  the  initiation  of  snch  contest.  All  contests  begun  without  an  apphcation  to 
enter,  to  be  dismissed. 

Commissioner  McFarland  to  Registers  and  Receivers ^  December  20,  1 882. 

Your  attention  is  called  to  Sec.  3  of  the  Timber  Culture  Act  of  June  14, 
1878,  which  provides  ''  That  if  at  any  time  after  the  filing  of  said  affidavit, 
and  prior  to  the  issuing  of  the  patent  for  said  land,  the  claimant  shall  fail  to 
comply  with  any  of  the  requirements  of  this  act,  then  and  in  that  event  such 
land  shall  be  subject  to  entry  under  the  homestead  laws,  or  by  some  other 
person  under  the  provisions  of  this  act :  Provided^  That  the  party  making 
claim  to  said  land,  either  as  a  homestead  settler  or  under  this  act,  shall 
give,  at  the  time  of  filing  his  application,  such  notice  to  the  original  claim- 
ant as  shall  be  prescribed  by  the  rules  established  by  the  Commissioner  of 
the  General  Land  Office ;  and  the  rights  of  the  parties  shall  be  determined 
as  in  other  contested  cases." 

On  the  a 4th  ultimo,  the  Hon.  Secretary  of  the  Interior  held,  in  Frank 
Bundy*s  appeal,  Oberlin,  Kansas,  that  this  statute  restricts  contests  against 
a  prior  timber  culture  entry  to  one  who  seeks  to  enter  the  land  covered 
thereby  under  the  homestead  or  timber  culture  laws,  and  that  in  the  absence 
of  such  application  there  is  no  right  of  contest,  nor  does  a  preference  right 
attach  under  Sec.  3  of  the  act  of  May  14,  1880.  You  are  therefore  directed 
to  dismiss  all  contest  suits  now  pending  in  your  office  against  timber  culture 
entries  coming  within  the  purview  of  said  decision.  The  filing  of  the  ap- 
plication aforesaid  is  a  condition  precedent  to  the  right  of  contest  under 
said  statute,  and  the  party  so  applying  must  be  qualified  to  make  an  entry. 

These  instructions  are  not  to  apply  to  entries  contested  on  the  ground  of 
illegality  at  inception. 

Approved  : 

H.  M.  TELLER,  Secretary  of  the  Interior. 


INSTRUCTIONS. 

Commissioner  McFarland  to  Registers  and  Receivers,  February  1 3,  1883. 

By  circular  letter  of  this  office,  dated  December  ao,  1882,  your  attention 
was  called  to  the  provisions  of  Sec.  3  of  the  Timber  Culture  Act  of  June  14, 
1878,  and  it  was  therein  announced  that  on  the  14th  of  November,  1882, 
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the  Hon.  Secretary  of  the  Interior  held,  in  Frank  Bundy's  appeal — Oberlin, 
Kansas — that  said  statute  restricts  contests  against  a  prior  timber  culture 
entry  to  one  who  seeks  to  enter  the  land  covered  thereby  under  the  home- 
stead or  timber  culture  laws,  and  that  in  the  absence  of  such  application  to 
make  entry  there  is  no  right  of  contest,  nor  does  a  preference  right  attach 
under  Sec.  2  of  the  Act  of  May  14,  1880.  You  were  therefore  directed  to 
dismiss  all  contest  suits  then  pending  in  your  respective  offices  against  tim- 
ber culture  entries  coming  within  the  purview  of  said  decision,  and  informed 
that  the  filing  of  the  application  aforesaid  is  a  condition  precedent  to  the 
right  of  contest  under  said  Sec.  3  of  said  Act  of  June  14,  1878,  and  that 
the  party  so  applying  must  be  qualified  to  make  an  entry. 

On  the  2d  instant  the  Hon.  Secretary  of  the  Interior,  in  the  case  of  Al- 
bert L.  Bartlett  vs,  Edwin  Dudley — Visalia,  California — among  other  things, 
held  as  follows:  ^'Further  consideration  confirms  me  in  the  opinion  that 
the  decision  in  the  case  of  Bundy  was  a  correct  interpretation  of  the  third 
section  of  the  Act  of  1878,  as  respects  a  contestant,  and  that  it  is  not  in- 
harmonious with  the  second  section  of  the  Act  of  1880.  In  order,  however, 
that  a  contestant  whose  contest  has  been,  or  hereafter  may  be  dismissed,  for 
failure  to  file  an  application  to  enter  the  contested  tract,  at  the  date  of  initi- 
ating his  contest,  may  yet  have  opportunity  of  entering  it,  under  a  valid 
proceeding,  I  know  of  no  objection  to  his  initiation  of  a  new  contest,  with 
an  application  to  enter  the  tract ;  or  that,  in  such  case,  in  order  to  the  sav- 
ing of  expense  and  delay,  the  parties  may  stipulate,  in  writing,  that  the  tes- 
timony formerly  taken  may  be  used  in  the  new  contest,  with  such  other  tes- 
timony as  they  may  see  fit  to  submit.  The  new  contest  will,  of  course,  be 
subject  to  any  intervening  right  initiated  prior  thereto;  and,  in  view  of  the 
time  which  has  elapsed  since  the  initiation  of  the  former  contest,  should  re- 
ceive your  early  consideration. 

You  will  post  a  copy  of  this  circular  in  some  conspicuous  place  in  your 
respective  offices,  and,  in  cases  arising,  be  governed  in  accordance  with  the 
above  provisions. 

Approved :  H.  M.  TELLER,  Secretary, 

MEILKE  vs.  YOUNG. 

Application  to  Re-enter — Erroneous  Advice, — Where  at  the  time  of  com- 
mencing a  contest  to  cancel  a  timber  culture  entry,  the  contestant  tendered 
his  application  to  homestead  the  land,  and  was  advised  that  such  application 
was  not  required,  and  the  contestant  relied  on  such  advice,  although  it  was 
erroneous,  his  contest  will  not  be  dismissed  as  illegal. 

Secretary  TELLER  to  Commissioner  McFarland,  April  10,  1884.      (2  L.  D.,  245;  II  C 
L.  O.,  74.) 


FERRIER  vs.  WILCOX  et  al. 

Timber  Culture  Contest. — Whether  the  doctrine  in  the  case  of  Bundy  vs,  Livingston  is  fol- 
lowed or  not,  a  pending  (;ontest,  in  which  application  to  enter  was  filed  on  the  day  of  . 
hearing,  is  a  bar  to  the  prosecution  of  a  second  suit  against  the  entry  involved  therein. 

Acting  Secretary  MuLDROW  to  Commissioner  Sparks,  March  30,  1886. 

The  decisions  of  your  office  held  that  inasmuch  as  Ferrier  did  not  file  an 
application  to  enter  on  the  day  he  initiated  his  contest,  said  contest  should 
be  dismissed,  under  the  doctrine  in  Bundy  vs,  Livingston  (i  L.  D.,  179 ;  9 
C.  L.  O.,  173),  and  the  circular  instructions  of  December  20,  1882  (Jb.^  38; 
9  C.  L.  O.,  198). 
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If  the  Bundy  doctrine  be  the  correct  interpretation  of  the  law  relating  to 
timber  culture  contests,  then  this  case  is  ruled  by  the  cases  of  Pierce  vs, 
Benson  (2  L.  D.,  319;  11  C.  L.  O.,  50),  and  Dayton  vs.  Scott  (11  C.  L. 
0.,  202),  wherein  it  was  held  that  if  the  application  to  enter  the  land  had 
been  filed  on  the  day  of  the  hearing,  it  would  have  cured  the  defect  of  not 
filing  at  the  date  of  the  initiation  of  the  contest,  and  the  offer  to  file  is 
equivalent  to  filing.  Or  if,  as  is  contended,  the  Bundy  doctrine  be  erron- 
eous, then  as  a  matter  of  fact  there  was  no  irregularity  or  informality  in 
Ferrier's  contest. 

It  seems  clear  from  the  record,  and  from  the  three  affidavits  filed  on  be- 
half of  Ferrier,  that  in  either  view  of  the  case  the  local  office  sadly  neglected 
its  plain  duty.  On  the  day  set  for  the  hearing  of  the  Ferrier  contest,  the 
testimony  was  taken  and  his  allegations  of  abandonment  on  the  part  of  Wil- 
cox were  proven.  His  application  to  enter  the  land  was  then  filed,  upon 
the  advice  of  the  Register  that  '*  the  contest  was  all  right." 

Nothing  further  was  done  by  the  local  office  in  the  matter  of  this  contest. 
It  was  not  formally  dismissed,  no  decision  was  rendered  on  the  merits  of  it, 
and  no  report  of  the  proceedings  was  forwarded  to  your  office  under  the 
Rules  of  Practice.  Consequently  Ferrier's  contest  was  pending  at  the  time 
firown  initiated  his  contest ;  and  under  the  rules,  that  of  Brown  was  errone- 
ously allowed. 

The  entry  of  Wilcox  has  been  canceled.  Inasmuch  as  Ferrier  has  the 
prior  right  to  the  land  by  virtue  of  his  contest,  his  said  entry,  No.  11,441, 
vill  remain  intact.  The  claim  of  Brown  is  rejected,  and  his  said  entry  will 
be  canceled. 

The  decisions  of  your  office  are  reversed. 


FENNO  vs.  BRADY. 

Timber  Culture  Contest — Application  to  Enter. — The  application  to  enter 
filed  by  a  successful  contestant  at  the  initiation  of  a  timber  culture  contest, 
^when  allowed,  relates  back  and  takes  effect  as  of  the  date  thereof,  to  the  ex- 
clusion of  all  intervening  claims. 

Commissioner  Stockslager  io  Register  and  Receiver ^  Huron^  Dakota^  January  14,  1888. 
(15  C.  L.  O.,  172.) 


JAMES  A.  BECKETT. 

Timber  Culture  Contest — Application  to  Enter. — The  refusal  to  entertain  a  timber  culture 
contest  necessarily  carries  with  it  the  rejection  of  the  application  to  enter  accompanying 
the  contest  affidavit. 

There  is  no  law  conferring  a  preference  right  of  entry  upon  one  who  breaks  five  acres  of  a 
tract  while  it  is  covered  by  the  uncanceled  timber  culture  entry  of  another. 

First  Assistant  Secretary  MULDROW  to  Commissioner  Stockslager,  October  8,  1888. 

On  January  12,  1885,  one  A.  W.  Mitchell,  initiated  contest  against  the 
timber  culture  entry  of  William  Nicholas,  for  the  S.  E.  }(  of  Sec.  28,  T. 
23  S.,  R.  35  W.,  Garden  City,  Kansas.  Trial  was  had  April  8,  1885,  when 
the  defendant  defaulted,  and  the  local  officers  recommended  the  cancella- 
tion of  the  entry.  The  record  of  the  case  was  transmitted  to  your  office. 
Pending  action  by  your  office  upon  the  case — no  appeal  having  been  taken 
by  Nicholas — Mitchell  (on  October  2,  1886,)  filed  a  motion  to  dismiss  the 
contest^  and  simultaneously  one  James  A.  Beckett  filed  application  to  con- 
test Nicholas's  entry  on  the  same  grounds.  The  local  officers  refused 
Beckett's  application.     Your  office  sustained  the  action  of  the  local  officers. 


J 


144  PRACTICE. 

held  that  Mitchell's  motion  to  dismiss  was  practically  a  waiver  of  his  pre- 
ference right  of  entry,  and  canceled  the  entry  of  Nicholas,  leaving  the  tract 
open  for  entry  by  the  first  legal  applicant.  It  was  entered  under  the  timber 
culture  law  by  one  Charles  E.  Merriam,  February  8,  1887. 

Notice  of  such  action  was  p:iven  Beckett,  who,  on  February  19,  1887, 
presented  an  application  to  make  timber  culture  entry  of  the  tract.  This 
application  was  refused  because  of  the  prior  entry  of  Merriam.  From  this 
action  Beckett  appealed  to  your  office,  and  from  your  adverse  decision  he 
appeals  to  the  Department — on  the  grounds  (i)  that  his  application  was 
prior  to  that  of  Merriam,  he  having  filed  an  application  to  enter  at  the  same 
time  he  filed  his  application  to  contest;  (2)  that  Merriam's  application  to 
enter  ought  not  to  have  been  accepted  until  he  (Beckett)  had  been  allowed 
the  usual  time  for  appeal  to  the  Department;  (3)  that  Beckett,  having 
broken  five  acres  of  the  tract  prior  to  the  cancellation  of  Nicholas's  entry, 
had  thereby  acquired  a  preference  right  thereto. 

In  answer  to  which  it  will  be  sufficient  to  say : 

(i)  The  rejection  of  Beckett's  application  to  contest  Nicholas's  entry 
necessarily  carried  with  it  the  rejection  of  his  accompanying  application  to 
enter  the  tract. 

(2)  Beckett  did  not  appeal  from  said  rejection  (of  his  application  offered 
October  2,  1886),  and  it  was  after  the  expiration  of  the  time  for  making 
such  appeal  that  Merriam's  entry  was  accepted  (oir  February  8,  1887).  It 
was  an  act  of  courtesy  or  grace,  and  not  demanded  by  law,  that  Beckett  was 
informed  of  Merriam's  entry  at  the  last  named  date,  and  he  was  then  no 
longer  in  a  position  to  appeal  from  the  action  of  the  land  department  in 
permitting  any  one  to  make  entry  of  the  tract. 

There  is  no  law  allowing  preference  right  of  entry  to  any  person  who 
will  break  five  acres  of  a  tract  while  it  is  covered  by  the  yet  uncanceled  en- 
try of  some  prior  en  try  man. 

Your  office  decision  of  June  15,  1887,  is  affirmed. 


CROOKS  vs.  GUYOT. 

Application — Possession, — An  eotryman  who  has  failed  to  comply  with  the  law  has  forfeited 
all  rights  to  the  land,  and  cannot  set  up  his  possession  to  defeat  the  application  of  a  con- 
testant. 

Secretary  Lamar  to  Commissioner  Sparks,  May  5,  1886. 

Crooks,  it  appears,  filed  his  contest  affidavit  and  application  to  enter  this 
land  under  the  timber  culture  law,  and  Guyot  objects  that  it  is  invalid  be- 
cause contrary  to  the  rulings  in  Bender  vs,  Voss  (2  L.  D.,  269;  10  L.  0., 
171),  that  such  entries  roust  be  made  on  vacant  land.  In  said  case,  as  in 
that  of  Shadduck  vs.  Horner,  6  L.  O.,  113,  which  it  followed,  the  land 
sought  to  be  entered  was  in  the  possession  of  another  under  color  of  right; 
whereas  in  this  instance  all  right  of  the  entryman  was  forfeited  immediately 
upon  default,  and  the  contestant  had  the  right  of  immediate  entry  (Hoyt 
vs,  Sullivan,  2  L.  D.,  283;  10  L.  O.,  258.) 

I  concur  in  the  conclusion  reached  by  your  predecessor,  and  affirm  his 
decision. 


BORCHARDT  vs.  BROWN. 

Burden  of  Proof  •^Abandonment. — The  burden  of  proof  is  upon  the  party  allegiog  want  of 
compliance,  and  the  acts  of  abandonment  and  failure  to  comply  with  the  legal  require- 
ments  must  be  affirmatively  shown. 
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DtftuU  Cured — Mode  of  Cultivation. — There  is  no  valid  reason  for  subjecting  a  timber 
culture  entr3rman  to  contest  where  the  default  is  cured.  So  the  requisite  amount  of 
work  is  done,  no  specific  mode  of  cultivation  is  required. 

Acting  Secretary  jo&i.'YYi  to  Commissioner  McFarland,  August  23,  1 884. 

The  only  question  presented  by  the  record  is:  Had  the  en  try  man  acted 
in  good  faith  and  complied  substantially  with  the  requirements  of  the  law, 
prior  to  the  date  of  the  initiation  of  said  contest.  Ewing  vs.  Rickard  (9 
L.  0.,  174) ;  Curtis  vs.  Griffes  (9  L.  O.,  172.) 

The  burden  of  proof  is  upon  the  contestant.  Flynn  vs.  Stiles  (9  L.  O. 
28);  Cornell  vs.  Chilton  (9  L.  O.,  174.) 

It  appears  that  Brown  made  said  entry  under  the  provisions  of  the  Act  of 
March  13,  1874,  but  he  will  be  allowed  to  show  compliance  with  the  re- 
quirements of  the  Act  of  June  14,  1878.  Etter  vs.  Noble  (10  L.  O.,  196). 
The  Act  of  June  14,  1878  (20  Stat.,  114),  provides,  among  other  things, 
that  the  entryman  ''shall  be  required  to  break  or  plow  five  acres  covered 
thereby  the  first  year,  five  acres  the  second  year,  and  to  cultivate  to  crop  or 
otherwise  the  fiwe  acres  broken  or  plowed  the  first  year ;  the  third  year  he 
or  she  shall  cultivate  to  crop  or  otherwise  the  five  acres  broken  the  second 
year,  and  to  plant  in  timber,  seed,  or  cuttings  the  five  acres  first  broken  or 
plowed,  and  to  cultivate  and  put  in  crop  or  otherwise  the  remaining  five 
acres ;  and  the  fourth  year  to  plant  in  timber,  seeds  or  cuttings,  the  remain- 
ing five  acres. '  * 

The  intention  of  said  act  is  to  promote  the  growth  of  timber  in  those 
sections  where  there  is  none  or  not  enough  to  supply  the  wants  of  those  who 
might  settle  upon  the  public  lands.  Sellman  vs.  Redding  (10  L.  O.,  275). 
No  specific  mode  of  cultivation  is  required.  It  may  be  by  plowing  and 
planting  a  crop,  by  hoeing  and  permitting  growth  of  grass  and  weeds 
around  the  young  trees  for  their  protection,  or  in  any  other  manner  that 
will  best  promote  the  growth  of  the  trees.  Reynolds  vs.  Sampson  (10  L. 
0.,  170"). 

Although  Brown  failed  to  plow  the  five  acres  required  the  first  year,  the 
testimony  shows  that  the  failure  was  on  account  of  an  error  in  judgment  as 
to  where  the  line  ran,  and  as  soon  as  discovered,  he  employed  the  contest- 
ant to  plow  enough  to  make  up  the  deficiency.  This  Department  held  in 
Galloway  vs.  Winston  (9  L.  O.,  98,)  that  although  an  entry  is  subject  to 
contest  whenever  the  party  is  in  default,  there  is  no  valid  reason  for  subject- 
ing him  thereto  when  the  fault  is  cured  ;  and  that  the  object  of  the  law — 
the  growth  of  timber — is  attained,  if  at  the  date  of  final  proof  the  party  has 
growing  on  the  land  the  required  number  of  thrifty  trees. 

This  construction  was  followed  in  Fitch  vs.  Clark  (10  L.  O.,  124). 

The  contestant  does  not  deny  that  he  was  employed  by  Brown  to  break 
enough  land  the  second  year  to  complete  the  ten  acres  required  by  law  to 
be  broken. 

The  evidence  fails  to  show  a  want  of  good  faith  on  the  part  of  Brown, 
and  does  not  warrant  a  cancellation  of  his  entry. 

Your  decision  is  accordingly  reversed,  and  the  contest  dismissed. 


LEWIS  vs.  PERSONS. 

Curing  Default  before  Notice-^Bad  Faith.— Kn  attempt  to  cure  a  default  after  the  affidavit 
of  contest  is  filed,  but  before  notice  is  served,  can  not  be  accepted  as  evidence  of  good 
faith,  if  such  action  is  induced  by  the  impending  contest. 

^iW/  Assistant  Secretary  Chandler  to  Acting  Commissioner  Stone,  August  19,  1889. 

I  have  considered  the  case  of  George  Lewis  vs.  Wm.  Persons,  on  appeal 
10 
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of  the  latter  from  your  office  decision  of  February  9,  1888,  holding  for  can- 
cellation his  timber  culture  entry  for  the  N.  E.  ^,  S.  W.  J^,  Sec.  i,  T.  10 
S.,  R.  I  £.,  Concordia,  Kansas,  land  district. 

I  am  of  the  opinion  that  the  en  try  man  was  not  endeavoring  in  good  faith 
to  comply  with  the  law.  Although  nearly  five  years  had  elapsed  from  the 
date  of  the  entry,  he  had  planted  but  little  over  an  acre  of  the  ground  to 
trees  until  after  contest  was  initiated,  and  although  he  attempted  to  cure  his 
laches  and  did  get  two  and  a  half  acres  planted  before  the  date  of  service  of 
notice  upon  him,  which  was  May  19,  I  do  not  think  this  comes  within  the 
rule  of  Seitz  vs.  Wallace  (6  L.  D.,  299),  wherein  it  was  held  that  entryman 
might  show  compliance  with  the  law  after  the  affidavit  of  contest  was  filed, 
but  before  notice  was  served  on  him,  because  in  the  determination  of  such 
questions  good  faith  is  always  an  important,  if  not  a  controlling  element. 
St.  John  vs.  Raff  (8  L.  D.,  552 ;  16  C.  L.  O.,  80). 

Your  said  decision  is  accordingly  affirmed. 


HALL  vs.  FOX. 


Homestead  Contest — Default  Cured  Prior  to  Notice. — A  contest  must  fail  if  the  default 
charged  is,  in  good  faith,  cured  prior  to  the  service  of  notice.  This  ruling  is  predicated 
upon  the  theory  that  the  claimant's  action  is  not  induced  by  the  filing  of  the  affidavit  of 
contest. 

The  case  of  Burkholder  vs.  Skagen,  overruled. 

J'irst  Assistant  Secretary  CHANDLER  to  Acting  Commissioner  Stone,  j^uly  23,  1889. 

I  have  considered  the  appeal  of  F.  G.  Fox,  from  the  decision  of  your 
office  of  May  20,  1888,  holding  for  cancellation  his  homestead  entry  for  the 
N.  W.  }^  of  Section  10,  T.  3  S.,  R.  26  W.,  Oberlin  Land  District,  Kansas. 

It  appears  that  the  contest  was  not  initiated  until  June  27,  1885,  and  that 
previously  thereto,  viz:  on  June  26,  1885,  the  entryman  established  his 
residence  upon  the  land  in  contest,  and  thereby  cured  his  laches,  if  any 
there  were,  in  that  respect. 

In  the  case  of  Stayton  vs.  Carroll  (7  L.  D.,  198;  15  C.  L.  O.,  157),  the 
entryman  cured  his  laches  before  he  was  served  with  notice  of  the  contest. 
It  was  held  that  jurisdiction  is  acquired  by  due  service  of  notice  upon  the 
claimant,  and  that : 

The  entryman  had  cured  his  laches  prior  to  the  service  of  notice  of  contest,  and  hence  the 
allegations  of  the  contestant,  that  the  claimant  had  abandoned  his  homestead  claim  or  failed 
to  establish  his  residence  thereon,  were  not  true  at  the  time  of  service  of  notice. 

The  entry  was,  therefore,  sustained  and  the  contest  dismissed. 

So,  too,  in  the  case  of  St.  John  vs.  Raff  (8  L.  D.,  552 ;  16  C.  L.  O.,  80), 
it  is  held:  *'A  timber  culture  contest  must  fail  if  the  default  charged  is 
made  good  before  service  of  notice.'* 

All  this,  however,  is  dependent  on  the  good  faith  of  the  entryman  in 
curing  his  laches. 

If  it  were  made  to  appear  that  an  affidavit  of  contest  was  filed,  and  the 
entryman,  learning  thereof,  was  moved  thereby  to  go  upon  the  land  before 
the  service  of  notice  upon  him  to  save  himself,  quite  a  different  rule  might 
be  applied,  as  I  take  it  the  Department  will  not  favor  sharp  practice  of  that 
character. 

All  these  decisions  are  predicated  upon  the  theory  that  the  entryman  goes 
upon  the  land  prior  to  service  of  notice  of  contest  upon  him,  and  that  he  is 
not  induced  to  do  so  by  the  filing  of  the  affidavit  of  contest. 

In  the  case  of  Burkholder  vs.  Skagen  (4  L.  D.,  166;  12  C.  L.  O.,  217), 
the  entry  was  made  June  17,  1881,  and  August  11,  1882,  notice  issued  upon 
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the  affidavit  of  Burkholder  charging  abandonment;  and  personal  service  was 
had  upon  Skagen,  June  23,  1883.  At  the  trial  it  was  shown  that  Skagen 
went  upon  the  land  in  March  1883,  built  a  house,  dug  a  well,  broke  Ave 
acres,  and  "has  been  on  the  land  nearly  all  the  time  since  March  1883." 
Upon  the  facts  as  given  it  was  held  that  abandonment  had  been  proven,  and 
the  entry  was  canceled  without  any  reference  to  the  fact  that  the  claimant 
had  cured  his  default  before  he  was  served  with  the  notice  of  the  contest. 
The  authorities  cited  do  not  support  the  ruling  made  in  the  case,  and  as  it 
is  in  direct  conflict  with  the  decision  in  the  case  of  Stay  ton  vs,  Carroll,  and 
St.  John  vs.  Raff,  supra y  it  is  hereby  overruled. 
Your  decision  is  reversed. 


LUCAS  vs.  ELLSWORTH. 

Contestant — Culfwation, — ^The  contestant  is  estopped  from  charging  iusufficient  cultivation 

where  he  had  control  of  the  land  for  that  purpose. 
Forfeiture, — An  entry  will  not  be  canceled  when  substantial  compliance  with  the  law  is 

shown. 

Actinfr  Secretary  MuLDROW  to  Commissioner  Sparks,  September  30,  1885. 

I  have  considered  the  case  of  Joseph  Lucas  vs.  Albert  S.  Ellsworth,  on 
appeal  of  Lucas  from  the  decision  of  your  office  of  2d  August,  1884,  dis- 
missing his  contest  against  timber  culture  entry  No.  3261,  Wa-Keeney, 
Kansas,  made  November  11,  1879,  S.  E.  }^  of  Sec.  8,  T.  12  S.,  R.  23  W. 

Contest  was  initiated  February  24,  1883,  alleging  failure  to  plant  five 
acres  during  the  third  year,  and  to  plow  or  cultivate  during  the  same  year 
five  acres  broken  during  the  second  year  after  entry. 

Testimony  shows  that  Ellsworth  paid  |iooo  for  the  possessory  right  to 
said  land,  broke  and  put  in  cultivation  nearly  one  hundred  acres  during  the 
first  and  second  years,  1880  and  188 1,  procured  the  cultivation  and  plant- 
ing in  crop  of  some  fifteen  or  twenty  acres  in  1882,  and  engaged  and  paid 
for  the  plowing  and  planting  in  treer  seeds,  five  acres.  The  cultivation  of 
the  crop  in  1882  is  alleged  to  have  been  insufficient  to  answer  the  require- 
ments of  law,  in  that  it  was  done  by  harrowing  instead  of  plowing,  and  the 
crops  raised  were  very  inferior  and  unproductive  in  consequence. 

A  portion  of  this  cropping,  embracing  three  acres,  was  done  by  the  con- 
testant under  permission  of  Ellsworth's  agent ;  and  if  he  failed  to  prepare 
the  ground  for  and  cultivate  his  own  crop,  after  obtaining  control  of  the 
land  for  that  purpose,  ht  is  estopped  from  charging  the  failure  upon  his 
lessor,  for  the  purpose  of  depriving  him  of  his  entry  and  taking  the  land  for 
himself.  Other  twelve  acres  are  planted  in  corn  by  one  Marks,  who  fur- 
rowed the  ground  with  the  shovel  plow,  and  harrowed  the  crop  after  plant- 
ing ;  and  it  is  in  evidence  that  the  land  was  free  from  weeds  and  reasonably 
mellow,  and  in  fair  condition  for  the  future  planting  of  trees.  On  this 
point  there  appears  to  be  a  failure  to  sustain  the  allegations  of  the  contest- 
ant. 

A  more  difficult  question  relates  to  the  amount  planted  in  tree  seeds.  By 
the  testimony  for  the  contestant,  who  procured  a  measurement  on  the  23d 
of  February,  1883,  the  day  before  the  filing  of  his  own  application  to  enter, 
there  are  but  four  acres  and  sixty-seven  rods  of  ground  so  planted.  This  is 
the  testimony  of  the  county  surveyor  and  two  others  who  made  the  meas- 
urement. On  the  contrary,  the  witnesses  for  Ellsworth,  who  plowed  and 
planted  the  same,  swear  to  the  measurement  by  himself,  with  a  tape-line,  of 
over  five  acres  of  ground,  prior  to  the  planting,  and  that  he  planted  that 
amount,  as  he  believed  then  and  still  believes,  under  agreement  with  Ells- 
worth's brother,  who  acted  as  agent,  and  charged  and  received  pay  for  the 
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same  as  five  acres.  The  merchant  who  sold  him  the  tape-line,  also  seeds  for 
the  planting,  and  who  paid  the  bill  for  Mr.  Ellsworth,  swears  that  the  same 
was  a  regular  tape-line  of  four  rods  in  length,  and  he  believed  Mr.  Summer- 
ville,  who  did  the  planting,  acted  in  entire  good  faith  in  doin^  the  work. 
No  attempt  is  made  to  discredit  the  transaction  either  on  the  part  of  Mr. 
Ellsworth  or  Mr.  Summerville,  the  only  claim  being  to  the  effect  that  the 
subsequent  measurement,  at  the  instance  of  the  contestant,  showed  a  defi- 
ciency of  a  large  portion  of  an  acre. 

The  Register  and  Receiver,  while  giving  their  opinion  that  the  entryman 
fully  believed  that  the  amount  broken  was  five  acres,  decided  that  the  meas- 
urement by  the  county  surveyor,  a  professional  expert,  is  better  proof  of  the 
quantity  than  that  of  the  farmer  who  put  in  the  seeds,  ^nd  consequently  ad- 
judged the  entry  forfeited  for  failure  to  plant  the  full  five  acres. 

Your  office  held  that  the  evidence  failed  to  justify  a  declaration  of  forfeit- 
ure, and  dismissed  the  contest.     I  affirm  the  decision. 


ERASER  vs.  RINGGOLD. 

Act  of  May  14,  1880 — Preemptions, — Desert  land  entries  are  included  in  ihe  Act  of  May 
14,  1880,  and  as  pre-emptions,  may  be  held  subject  to  the  Rules  of  Practice  in  the  matter 
of  hearings  and  contests. 

Application  to  Contest — tqual  Settlement — Relinquishment, — Notwithstanding  Ringgold's 
application  to  contest,  at  date  of  relinquishment  of  the  desert  land  entry,  a  division  of 
the  land  is  awarded  in  view  of  the  equal  settlement  at  the  time  of  cancellation  of  the  said 
entry. 

Acting  Secretary  JosLYti  to  Commissioner  McFARLAHDf  August  13, 1 884. 

I  have  considered  the  case  of  Larkins  K.  Eraser  vs,  Amos  A.  Ringgold, 
involving  the  S.  E.  ^  of  Sec.  26,  Tp.  16,  R.  24,  Visalia,  California,  on  ap- 
peal by  Eraser  from  your  decision  of  July  13,  1883,  holding  his  homestead 
entry  for  cancellation,  and  allowing  that  of  Ringgold  to  stand. 

It  appears  that  Robert  J,  Eraser,  father  of  Larkins  K.  Eraser,  made  desert 
land  entry  of  the  tract  in  November,  1879.  This  entry  was  canceled  for 
relinquishment  May  31,  1882,  notice  of  which  reached  the  local  office  June 
8,  1882,  upon  which  day  Larkins  K.  Eraser  made  homestead  entry  of  th<; 
tract.  On  July  6th  Ringgold  was  permitted  to  make  homestead  entry  of 
the  tract  upon  his  allegation  of  settlement  on  April  4th. 

It  appears  that  Ringgold  was  upon  the  land  on  this  day,  but  did  no  act 
of  settlement.  On  the  fifth  he  applied  at  the  local  office  to  file  upon  it,  but 
his  application  was  rejected  because  the  tract  was  covered  by  the  desert  land 
entry.  He  then  asked  leave  to  contest  the  entry  on  the  ground  that  the 
land  was  agricultural  in  character,  and  not  subject  to  a  desert  entry.  This 
application  was  also  rejected  for  like  reason.  On  April  17th  he  hauled 
lumber  on  the  land  for  erection  of  a  house,  which  he  built  on  the  24th  and 
25th,  and  into  which  he  moved  and  continuously  occupied  until  June  loth. 
Erom  that  time  he  was  "off  and  on  "  the  land  until  the  day  of  hearing  in 
December  following,  having  in  the  meantime  built  another  house  and  dug 
a  well.  On  the  22d  of  May,  1882,  you  rejected  his  application  to  file,  but 
instead  of  acting  upon  his  application  to  contest,  you  postponed  its  con- 
sideration pending  his  right  of  appeal  from  your  decision  touching  his  filing. 
This  was  error.  You  should  have  passed  upon  his  entire  case,  so  that  all 
could  have  been  concluded  together.  In  the  meantime,  on  the  20th  of 
April,  Eraser  relinquished  his  desert  land  entry,  and  after  its  cancellation, 
L.  K.  Eraser,  his  son,  as  before  stated,  made  homestead  entry  on  the  day  of 
receipt  of  your  letter  at  the  district  office.  Eraser  built  a  house  on  the  land 
April  21  and  22,  1882,  cut  and  stacked  hay  in  May,  and  erected  a  covering 
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over  it  in  November,  during  which  month  he  commenced  the  erection  of 
another  house  which  was  finished  at  the  date  of  hearing.  His  residence  on 
the  land  was  not  continuous,  but  ''  off  and  on  "  from  April  21st. 

It  appears  that  Robert  J.  Fraser  plowed  and  cultivated  about  forty  acres 
of  the  land  and  cut  hay  thereon  from  1879  ^^  1882,  without,  so  far  as  ap- 
pears, any  irrigation  thereof,  and  that  his  son,  the  claimaint,  assisted  in  this 
work.  Your  decision  holds  that  in  the  absence  of  proof  of  irrigation,  the 
presumption  is  that  the  land  was  agricultural,  and  not  desert  land,  and 
hence  that  the  entry  of  Fraser  was  fraudulent ;  and  that  as  the  son  assisted 
the  father,  the  son's  homestead  entry  was  also  fraudulent,  and  should  for 
that  reason  be  canceled. 

I  do  not  think  this  necessarily  follows.  Up  to  date  of  attaining  his  ma- 
jority, young  Fraser  was  under  his  father's  directions,  and  his  labor  was  no 
indication  of  any  attempt  at  illegal  appropriation.  After  that  date  it  is  not 
shown  that  he  had  any  share  or  interest  in  the  land,  although  he  planted  a 
crop  in  1881,  the  proceeds  of  which  he  gathered  after  the  allowance  of  his 
homestead  entry}  yet  it  is  not  reasonable  from  this  fact  to  presume  fraud  on 
his  part  in  connection  with  the  entry  of  his  father.  Unless,  therefore, 
although  the  appearances  are  collusive,  Ringgold  has  acquired  some  right 
superior  to  that  of  Fraser,  both  being  upon  the  land  at  date  of  cancellation 
of  the  prior  entry,  and  having  permanent  improvements  thereon,  are  equal 
in  the  eye  of  the  law,  and  a  fair  division  should  be  made,  awarding  to  each 
the  legal  subdivisions  covered  thereby.  For  the  purpose  of  inquiry  into 
this  superiority  of  right,  it  becomes  necessary  to  consider  the  act  of  May  14, 
1 880  (21  Stat.,  140). 

That  statute  provides  three  things  : 

1.  The  opening  of  land  subject  to  "pre-emption,  homestead',  or  timber 
culture"  claims  to  immediate  settlement  and  entry  upon  the  filing  of  a 
written  relinquishment  of  any  such  claim 

2.  The  preference  right  of  entry  to  any  person  who  '*  has  contested,  paid 
the  land  office  fees,  and  procured  the  cancellation  of  any  "  such  claim. 

3.  The  right  of  pre-emption  to  a  homestead  by  act  of  settlement  as  under 
the  pre-emption  laws. 

In  this  case  there  were  an  application  to  contest,  a  relinquishment,  and 
acts  of  settlement — both  claimants  having  settled  on  the  land.  The  contest 
was  not  recognized,  no  fees  were  paid,  no  notice  was  issued;  the  status  of 
the  applicant  was  that  of  an  informer  merely,  so  that  he  secured  no  vested 
right  under  the  second  section  of  the  act.  If  he  succeeds,  it  must  be  under 
the  first  and  third  sections. 

This  depends  upon  the  question  whether  or  not  a  desert  land  entry  falls 
by  construction  within  the  act  as  a  **  pre-emption  "  claim.  Up  to  this  time 
I  am  not  aware  that  there  has  been  a  decision  on  this  point  by  the  head  of 
the  Department,  and  the  regulations  are  silent  respecting  it.  It  seems  to 
have  "gone  without  saying,"  however,  to  the  effect  that  such  entry  is  not 
embraced  in  the  provision.  It  must  be  conceded  that  the  Act  of  1880  is  a 
remedial  statute,  changing  the  policy  of  previous  administrations,  both  as 
regards  the  right  of  settlers  to  make  immediate  entry  without  awaiting 
formal  cancellation  by  you,  as  well  as  giving  them  preference  rights  by  way 
of  inducement  to  contest  fraudulent  and  abandoned  claims,  and  their  right 
to  regard  settlement  as  a  pre-emption  in  cases  of  homestead  claim.  It  covers 
descriptively  the  leading  classes  of  inchoate  claims  which  depended  upon 
Rood  faith  both  of  inception  and  performance  for  their  ultimate  validity  and 
the  securing  of  title. 

The  word  pre-emption  is  one  of  broad  signification,  and  was  in  use  under 
State  laws  and  other  statutes  before  its  incorporation  into  the  United  States 
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land  system.  It  is  held  in  general  that  claims  under  the  town -site  laws  are 
pre-emptions;  so  of  the  settlement  statutes  respecting  certain  Indian  lands; 
and  broadly,  that  where  a  special  preference  is  given  to  a -claimant,  depend- 
ent or  contingent  upon  the  performance  of  conditions  which  any  one  of  a 
qualified  class  may  reasonably  fulfil,  by  which  he  may  hold  to  the  exclusion 
of  others,  spch  preference  is  a  preemption,  and  inures  to  the  individual 
upon  the  inception  of  his  claim.  Measured  by  these  rules,  a  desert  land 
entry  is  much  more  clearly  within  the  definition  than  many  others  which 
are  so  recognized. 

It  falls  also  within  the  reason  of  the  law,  as  an  entry  under  which  fraud 
may  be  attempted  by  the  appropriation,  in  large  quantity,  of  good  arable 
lands  in  their  natural  state,  thus  evading  the  statutory  limitations  of  other 
settlement  laws ;  also  in  that  it  is  under  a  statute  looking  to  reclamation 
and  permanent  improvement,  upon  which  proof  of  good  faith  is  necessary 
to  complete  the  title,  and  on  failure  of  which  it  ought  to  be  forfeited — where 
the  same  policy  of  inducement  to  contest,  of  speedy  restoration  in  case  of 
relinquishment,  and  of  security  of  settlement  after  its  restoration  ought  to 
prevail,  as  in  case  of  lands  liable  to  restoration  technically  within  the  very 
words  of  the  statute.  It  is  also  an  entry  which  ought  to  be  included  in  such 
classification  as  will  bring  it  within  the  Rules  of  Practice  relating  to  contests 
and  administrative  investigation  without  the  necessity  of  making  special 
rules. 

Upon  all  these  reasons,  and  many  others  which  suggest  themselves  without 
enumeration,  I  conclude  that  desert  land  entries  are  included  within  the  Act 
of  May  14,  1884,  and  may  be  also,  as  **  pre-emptions,"  held  subject  to  the 
Rules  of  Practice  in  the  matter  of  hearings  and  contests. 

Upon  this  conclusion  I  might  technically  hold  that  as  Ringgold  was  upon 
the  land  with  the  lumber  for  his  house  or  cabin  at  the  date  of  relinquish- 
ment, April  20,  while  Fraser  fixes  the  date  of  building  his  upon  or  about  the 
2 1  St,  which  he  also  gives  as  the  date  of  relinquishment,  the  former  has  the 
legal  right  as  the  prior  settler  after  relinquishment.  But  it  would  be  mani- 
festly unjust  to  deny  the  same  settlement  right  to  Fraser,  who  was  on  the 
land,  and  at  least  within  a  day  built  a  small  house,  while  Ringgold  did  not 
build  till  the  24th.  It  will  be  more  in  accordance  with  right,  in  applying 
the  new  rule  suggested  by  the  foregoing,  to  treat  them  both  as  settlers  equal 
in  time,  and  fairly  equal  in  respect  to  good  faith  and  improvements,  and 
award  a  division,  upon  their  showing  the  exact  legal  subdivisions  embraced 
by  their  respective  improvements.  In  case  either  does  not  wish  to  accept 
the  portion  awarded  as  his  full  homestead,  he  may  amend  to  embrace  con- 
tiguous land  to  make  up  160  acres,  or  either  may  abandon  in  favor  of  the 
other  without  prejudice  to  his  right  to  enter  other  lands  under  the  homestead 
law.  You  will  take  proper  measures  to  ascertain  the  facts  necessary  to  the 
execution  of  this  decision. 


SCHLUER  vs.  CREIGHTON. 

Character  of  Land — Preponderance  of  Testimony, — Tracts  entered  under  desert  land  law 
are  desert  until  their  non-desert  character  can  be  established  by  a  preponderance  of  testi- 
mony. 

Acting  Commissioner  Harrison  to  /Register  and  Receiver,  La  Grande,  Oregon,  May  3, 
1884. 

I  have  considered  the  case  of  E.  T.  Schluer  vs,  Mary  J.  Creighton,  in- 
volving the  S.  W.  i^  of  Sec.  20,  Tp.  2  S.,  R.  45  E.,  embraced  in  desert 
land  entry  No.  50,  made  by  said  Mary  J.  Creighton,  May  6,  1881. 

The  hearing  was  ordered  by  this  office  May  3,  1883,  ^o  determine  the  true 
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character  of  said  land,  and  the  case  is  now  before  this  office  on  appeal  from 
your  decision  in  favor  of  the  defendant.  There  were  ten  witnesses  sworn 
and  examined  upon  the  trial,  five  of  whom  testified  on  behalf  of  the  defend- 
ant. 

The  entry  in  question  is  presumed  to  have  been  made  upon  desert  land, 
and  it  was  incumbent  upon  the  plaintiff  to  establish  the  non-desert  character 
of  the  land  by  a  preponderance  of  evidence. 

This  he  has  failed  to  do,  as  I  am  satisfied  after  a  careful  review  of  all  the 
testimony  submitted  upon  the  trial. 

Your  decision  in  favor  of  the  defendant  is  therefore  affirmed. 


FAYLOR  vs.  TURNER. 

Amended  Contest — Affidavit — Notice, — In  case  of  error  or  inadvertence  in 
first  affidavit  of  contest  when  notice  has  issued,  such  notice  may  be  with- 
drawn and  another  notice  issued  based  on  an  amended  affidavit. 

Second  Pre-emption  Filing, — Where  a  party's  offered  filing  was  rejected 
because  the  land  was  covered  by  an  entry,  he  is  not  concluded  from  offering 
his  filing  again  after  the  cancellation  of  the  entry 

Atting  Commissioner  HARRISON  to  Register  and  Receiver ^  Haiiey,  Idakoy  October  29, 1884. 
(11C.L.O.,  253.) 

MARTIN  vs.  BARKER. 

Protestant. — A  clear  distinction  exists  between  a** protestant  '^  and  a  **  contestant ;  "  but  one 
who  initiates  proceedings  as  a  protestant  may,  in  the  course  of  subsequent  proceedings, 
by  complying  with  the  law  and  regulations,  become  a  contestant  and  secure  the  rights  ac- 
corded thereto  by  the  statute. 

Contestant, — A  party  who  appears  to  object  against  the  allowance  of  an  entry,  but  declines 
to  pay  the  costs  of  a  contest,  is  a  protestant,  and  cannot  assert  the  rights  of  a  contestant. 

Commutation. — The  privilege  of  submitting  new  proof  within  the  life  of  his  entry,  which 
may  be  accorded  to  a  commuting  homesteader  who  has  failed  to  show  compliance  with 
law,  but  is  not  chargeable  with  bad  faith,  is  not  precluded  by  the  appearance  of  a  protest- 
ant who  fails  to  establish  an  adverse  claim. 

Secretary  ViiJiS  to  Commissioner  Stockslager,  y«»f^  4,  1 888. 

I  have  considered  the  case  of  John  Martin  vs,  John  M.  Barker,  involving 
homestead  entry  No.  5492,  for  the  S.  E.  }^  of  Sec.  8,  T.  21  N.,  R.  4  E., 
Olympia  district,  Washington  Territory. 

On  February  24,  1885,  Barker  published  notice  of  his  intention  to  make 
commutation  proof  on  April  14,  1885,  before  the  judge  (or,  in  his  absence, 
the  clerk)  of  the  district  court  at  Seattle. 

On  April  4,  1885,  Martin  filed  an  affidavit  of  contest  (dated  March  27, 
1885),  i^  t^c  local  office,  alleging  abandonment  and  failure  to  establish 
residence.  On  this  affidavit  is  endorsed :  "Awaiting  ^10  contest  fees;  no 
cash,  April  4,  1885." 

On  April  14,  the  entryman  appeared  before  the  judge  of  the  district 
court  at  Seattle,  where  his  own  testimony  and  that  of  two  of  his  advertised 
witnesses  was  taken.  Martin  appeared  at  the  same  place  in  opposition  to 
the  entry,  and  by  agreement  the  cross-examination  of  the  entryman 's  wit- 
nesses, and  the  examination  of  witnesses  in  opposition  thereto,  was  arranged 
to  take  place  before  the  local  officers  on  the  7th  of  May  ensuing. 

From  the  decisions  of  your  office  (of  March  4  and  July  16,  1886,)  the 
entrym&n  appeals,  on  these  grounds : 

**  I.  The  Commissioner  erred  in  overruling  the  decision  of  the  Register 
and  Receiver,  no  appeal  having  been  taken  therefrom ; 
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"  2.  In  recognizing  John  Martin  as  a  contestant,  who  consented  to  be 
recognized  by  the  Register  and  Receiver  as  a  protestant  or  informer  only; 

''3.  In  denying  Barker's  motion  for  a  rehearing." 

In  explanation  of  the  first  assignment  of  error  it  may  be  said  that  counsel 
for  claimant  contends  that  Martin's  appeal  of  August  14,  1885,  being  taken 
so  long  out  of  time,  was  in  no  proper  sense  of  the  term  an  appeal ;  while 
counsel  for  Martin  contends  that,  not  having  been  notified  that  an  oppor- 
tunity to  appeal  was  accorded  him  (as  directed  by  Rule  44  of  Practice),  he 
is  not  in  laches  on  account  of  this  delay. 

As  to  the  second  assignment  of  error:  Between  a  **  protestant"  and  a 
**  contestant  "  a  clear  distinction  exists  (see  McCracken  vs.  Porter,  3  L.  D., 
399 ;  II  C.  L.  O.,  356).  It  is  not  denied  that  a  person  who  initiates  pro- 
ceedings against  an  entry  merely  as  a  protestant,  objector,  or  friend  of  the 
government,  may  in  the  course  of  subsequent  proceedings,  by  complying 
with  the  rules  and  regulations  for  such  cases  made  and  provided  by  the 
Department,  become  a  contestant.  It  does  not  appear,  however,  that  a 
protestant  can  be  made  a  contestant  by  compulsion,  in  opposition  to  his 
own  expressed  desire,  and  without  complying  with  the  conditions  prescribed 
by  the  Department. 

It  is  clear  that  Martin  did  not  come  into  the  case  at  bar  originally,  as  a 
contestant.     Rule  54  of  Practice  says : 

**  Parties  contesting  preemption,  homestead,  or  timber  culture  entries, 
and  claiming  preference  right  of  entry,  under  the  second  section  of  the  Act 
of  May  14,  1880  (21  Stat.,  140),  must  pay  the  costs  of  contest." 

On  the  first  day  of  the  hearing  before  the  local  officers  (May  7,  1885),  the 
following  proceedings  appear  of  record  : 

*'  Comes  now  the  homestead  claimant  herein,  by  his  attorneys,  and  moves 
by  written  motion  that  the  costs  in  the  above  entitled  matter  be  taxed  to  the 
protestant  herein  .  .  .  .  And  the  Register  and  Receiver  overrule  said  mo- 
tion, on  the  ground  that  this  action  is  not  a  contest,  and  therefore  does  not 
come  within  the  rule  laid  down  for  the  taxation  of  costs  in  contests  against 
homestead  entries.  And  it  is  ordered  that  each  party  herein  pay  the  costs 
made  by  himself;  to  which  ruling  the  claimant  by  counsel  objects  and  ex- 
cepts." 

It  is  clear  that  at  this  point  in  the  proceedings  Martin  not  only  acquiesced 
in  the  holding  of  the  local  officers  that  the  action  before  them  was  not  a 
contest,  but  persistently  refused  to  fulfil  the  conditions  prescribed  by  the 
Department  as  indispensable  to  constitute  him  a  contestant. 

This  position  was  recognized  by  the  local  officers  when  they,  on  May  22, 
1885,  rendered  their  decision,  which  began  by  entitling  Martin,  the  **  Pro- 
testant," and  ended  by  ignoring  any  preference  right  of  entry  which  he,  if 
a  contestant,  might  have  had. 

To  transform  Martin  from  a  protestant  into  a  contestant  required  some- 
thing more  than  mere  lapse  of  time;  some  affirmative  action  or  change  of 
attitude  on  his  part  was  necessary. 

The  next  step  taken  by  Martin  was  on  July  17.  1885,  when  he  filed  a  mo- 
tion for  review  of  the  local  officers'  decision  of  May  22,  1885.  ^"^  nearly 
a  month  prior  to  the  filing  of  said  motion  for  review — to  wit,  on  June  21, 
1885 — the  entryman,  in  prompt  pursuance  of  the  decision  of  the  local  offi- 
cers, had  removed  with  his  family  to  the  tract  in  controversy,  and  he  and 
they  have  resided  there  continuously  ever  since. 

It  is  clear  that  Martin  had  not,  prior  to  the  last  named  date,  acquired  any 
rights  as  against  the  entryman ;  hence  the  question  at  issue  is  one  solely  be- 
tween the  latter  and  the  Government. 

Such  being  the  case,  I  am  of  the  opinion,  in  view  of  the  facts  herein  set 
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forth,  that  Barker's  entry  should  not  be  canceled,  but  that  he  should  be  al- 
lowed to  make  new  proof  at  any  time  hereafter  within  the  lifetime  of  his 
entry. 
Your  decision  is  accordingly  reversed. 


STATE  OF  NEVADA  vs.  BRAZZANOVICH. 

Contest — Notice  of  Proving  Up. — Adverse  informations  ofifered  on  the  day  of  making  final 
prooi  must  be  regarded  as  a  protest  by  a  friend  of  the  government,  and  if  properly  sup- 
ported by  affidavits  should  be  forwarded  to  the  General  Land  Office,  in  order  that  the 
question  of  ordering  a  hearing  may  be  determined. 

Right  of  State. — The  evidence  in  this  case  does  not  support  any  claim  on  behalf  of  the 
state. 

Cowtmissiotur  McFarland  to  Register  and  Receiver  y  Cat  son,  Nevada,  May  29,  1882, 

I  have  considered  the  contested  case  received  with  your  letter  of  Decem- 
ber 3,  1881,  of  the  State  of  Nevada  vs.  Martin  Brazzanovich,  involving  the 
homestead  entry  of  the  latter,  No.  392,  Mav  17,  1881,  for  N.  E.  \^  of  N. 
W.  y^,  N.  ^t  of  S.  E.  ^,  and  S.  W.  ^  of  S.  E.  X,  of  Sec.  29,  tp.  6  N., 

Brazzanovich  having  given  the  prescribed  notice,  made  final  proof  on 
November  14,  1881.  The  State  of  Nevada  appeared  on  that  day  by  at- 
torney to  contest  the  said  entry,  and  testimony  was  taken  on  both  sides. 
The  State  filed  no  affidavit  of  contest  prior  to  these  proceedings.  It  seems 
that  you  concluded  that  a  regular  hearing  as  in  contested  cases  might  be 
held  at  the  time,  the  claimant  having  published  notice  of  his  intention  to 
make  final  proof,  and  objection  to  receiving  the  same  being  made.  I  must 
rale,  however,  that  proceedings  as  in  contested  cases  cannot  be  had  under 
notice  of  intention  to  make  final  proof.  It  is  not  the  theory  of  the  Rules  of 
Practice  that  it  can  be  held  to  be  proper  in  time,  manner  or  form,  for  pro- 
ceedings as  in  contest  to  be  so  carried  on.  Information  offered  on  the  day 
of  making  final  proof,  against  the  claim  of  a  homestead  party,  must  be  re- 
garded as  simply  a  protest  by  a  friend  of  the  government.  Such  protests,  if 
made  by  affidavit  setting  forth  sufficient  grounds  and  duly  corroborated, 
should  be  forwarded  for  consideration  of  this  office,  in  order  that  the  ques- 
tion of  ordering  a  hearing  may  be  duly  passed  upon. 


INSTRUCTIONS. 

Final  Proof— Notice — Protest. — Publication  for  thirty  days  of  notice  of  final  proof  by  claim- 
ant, and  the  thirty  days'  notice  by  contestant  required  by  Rule  8,  are  in  harmony.  The 
claimant  must  be  prepared  to  defend  his  claim  against  all  charges  and  counter-claims, 
with  right  to  postponement  or  adjournment  if  necessary.  Non-appearance  under  the 
notice  does  not  bar  contest  under  Rules  4  to  6,  if  satisfactory  reasons  therefor  are  given. 

Commissioner  McFarlanD  to  Register  and  Receiver,  Gunnison,  Colorado,  Oct,  II,  1 884. 

I  am  in  receipt  of  your  letter  of  the  25th  ultimo,  referring  to  mine  of  the 
17th  ultimo  (3  L.  D.,  112 ;  11  C.  L.  O.,  194).  You  desire  to  know  whether 
the  instructions  that  evidence  should  be  taken  in  protest  cases  at  the  time 
set  by  notice  for  taking  proofs  are  to  be  understood  as  superseding  Rule  8  of 
published  Practice,  requiring  notice  of  thirty  days  to  be  given  of  all  hearings. 

You  are  advised  that  there  is.no  conflict  between  said  instructions  and  the 
rale  referred  to.  In  cases  of  contest  instituted  upon  allegations  against  an 
entry,  contestant  gives  notice  of  thirty  days  to  claimant.  When  claimant 
advertises  his  intention  to  make  proof  he  gives  a  notice  of  thirty  days.     The 
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required  notice  is  therefore  given  in  both  classes  of  cases.  Claimant  having 
by  his  notice  invited  objections  to  his  entry,  and  a  time  and  place  being  set 
where  any  adverse  claim  may  be  asserted,  he  is  expected  to  be  prepared  to 
defend  his  claim  against  all  charges  and  counter-claims  which  may  be  pre- 
sented. If  more  time  is  necessary  to  obtain  evidence,  a  postponement  may 
be  had  in  the  usual  manner  or  by  consent  of  parties,  as  in  ordinary  contest 
cases,  or  an  adjournment  to  a  future  day  to  the  local  office  can  be  had  if 
parties  so  desire. 

But  non-appearance  under  such  notice  by  an  adverse  claimant  does  not 
bar  his  right  to  institute  a  contest  against  the  entry  under  Rules  4  and  6  of 
Practice  after  entry  has  been  made  upon  a  showing  of  sufficient  cause,  and 
stating  satisfactory  reasons  why  he  did  not  appear  at  the  time  set  for  making 
proof.  And  an  entry  may  in  the  same  manner  be  contested  for  fraud,  or 
for  failure  to  comply  with  the  law,  at  any  time  before  patent  issues. 


QUIRK  vs.  STRATTON. 

Final  Proof— Adverse  Claimants. — On  the  day  fixed  for  submission  of  final  proof,  adverse 
claimants  who  have  received  due  notice  thereof,  must  appear  and  show  cause  why  such 
proof  should  not  be  accepted,  or  lose  the  right  to  be  subsequently  heard  therein. 

Secretary  I.AMAR  to  Commissioner  Sparks,  October  30,  1886. 

On  April  21,  1884,  Francis  I.  Quirk  made  homestead  entry  for  Lots  2,  3 
and  4,  Sec.  6,  T.  108  N.,  R.  63  W.,  Mitchell,  Dakota.  On  April  24, 1884, 
Bowman  L.  Stratton  filed  declaratory  statement  for  these  tracts,  alleging 
settlement  April  21st  preceding. 

Stratton  gave  the  usual  notice  of  intention  to  make  proof,  specially  citing 
Quirk.  In  accordance  with  said  notice  Stratton  submitted  proof  on  De- 
cember 20,  1884.  On  that  day  one  Edward  Devy  appeared  as  attorney  for 
Quirk,  and  filed  the  following  request :  **  I  hereby  specially  appear  for  said 
Francis  I.  Quirk,  and  ask  that  a  hearing  be  ordered  in  the  above  entitled 
case  to  determine  the  rights  of  both  parties  thereto.*'  Said  request  is  in- 
dorsed :  "  Filed  December  20,  1884,  10:30  a.  m.*' 

Upon  the  question  of  ordering  a  hearing  the  Register  and  Receiver  were 
divided  in  opinion.  The  former  held:  **  An  order  for  a  hearing  is  disal- 
lowed, for  the  reason  that  it  appears  that  Quirk  was  specially  notified  to  ap- 
pear at  this  office  on  December  20,  and  show  cause  why  the  proof  should 
not  be  allowed  and  made  of  record.  He  gives  no  reasons  for  his  failure  to 
put  in  testimony  that  day.  And  this  proof  is  allowed  and  transmitted 
under  the  instructions  contained  in  Marquardt  vs,  Olson,*'  11  C.  L.  0., 
213.  The  Receiver  held :  **  I  do  not  concur  in  the  opinion  of  the  Register. 
I  think  a  hearing  should  be  ordered."  Your  office,  by  letter  of  May  4, 
1885,  affirmed  the  opinion  of  the  Register  rejecting  the  request  for  a  hear- 
ing.    Quirk*s  attorney  filed  appeal. 

Quirk  was  specially  cited  in  order  that  he  might  present  objections  to  the 
final  proof.  Good  practice  and  dispatch  of  business  require  that  he  should 
appear  on  the  day  named  in  the  notice  and  submit  his  objections.  If,  how- 
ever, more  time  be  necessary  to  obtain  evidence,  or  to  secure  a  full  presen- 
tation of  the  case,  upon  proper  showing  he  is  entitled  to  a  continuance.  In 
the  present  case  Quirk's  attorney  did  not  cross-examine  the  witnesses,  nor 
did  he  allege  any  reason  for  the  postponement  of  the  case.  Had  he  shown 
that  he  was  not  prepared  for  trial,  or  that  a  continuance  of  the  case  would 
in  any  manner  benefit  him,  a  different  question  would  be  presented.  On 
the  showing  made  by  the  record,  the  request  for  a  hearing  was  properly 
denied,  and  said  decision  is  accordingly  affirmed. 


PRACTICE.  165 

L.  E.  McGARRY. 

Clerk  of  Omri — Protest. — Proceedings  where  a  protest  is  filed  against  claimant  making  final 
proof  before  clerk  of  court. 

Acting  Commissioner  HARRISON  to  L.  E.  McGarry,  CUrk  of  Court,  Dodge  City,  Kansas, 
April  II,  1885. 

You  are  informed  that  when  protest  is  offered,  or  any  person  appears  to 
object  to  claimant's  entry  or  proof,  you  should  take  all  the  testimony  offered 
on  both  sides,  first  examining  claimant  and  his  witnesses  and  then  taking 
testimony  on  the  part  of  protestant.  Either  party  can  cross-examine  the 
witnesses  of  the  other  side.  Each  party  must  pay  the  costs  of  his  own 
direct  and  cross-examinations. 

You  have  no  power  to  dismiss  a  case  or  protest,  nor  to  exclude  testimony 
offered,  nor  to  make  decisions.  All  questions  propounded  should  be  re- 
duced to  writilig,  also  the  answers  thereto,  and  if  exception  be  taken  to 
either,  duly  note  the  same  in  the  record.  Motions  and  exceptions  will  be 
passed  upon  by  the  local  officers  when  they  consider  the  case. 


MARTENSEN  vs.  McCAFFREY. 

Practice — Final  Proof  Proceedings — Rule  jj  of  Practice. — An  adverse  claimant,  who  ap- 
pears in  final  proof  proceedings  before  a  clerk  of  court  and  objects  to  the  submission  of 
said  proof,  is  not  required  to  submit  his  testimony  before  said  officer,  in  the  absence  of  an 
order  under  Rule  35  of  Practice  authorizing  such  action. 

First  Assistant  Secretary  MULDROW  to  Commissioner  Stockslager,  September  18,  1888. 

I  have  considered  the  case  of  Peter  C.  Martensen  vs.  Joseph  McCaffrey, 
on  appeal  of  the  latter  from  your  office  decision  of  February  17,  1887, 
suspending  the  final  proof  of  both  parties  for  pre-emption  entry  for  the  S. 
W.  ^,  Sec.  9,  T.  27  N.,  R.  13  W.,  Niobrara,  Nebraska,  land  district,  and 
ordering  a  hearing  on  the  contest  initiated  by  Martensen's  affidavit. 

The  record  shows  that  said  McCaffrey  filed  pre-emption  declaratory  state- 
ment for  said  land  February  16,  1884,  alleging  settlement  February  8,  1884, 
and  Martensen  filed  declaratory  statement  April  30,  t886,  alleging  settle- 
ment April  24,  1886. 

August  6,  1886,  McCaffrey  advertised  his  intention  to  make  final  proof 
October  19  following,  before  the  clerk  of  the  district  court  at  O'Neil,  Ne- 
braska. 

The  contestant,  Martensen,  appeared  at  the  same  time  and  place  and  pro- 
tested against  McCaffrey's  proof  and  filed  an  affidavit  of  contest,  alleging 
that  about  two  years  previously  said  McCaffrey  built  a  house  on  the  tract 
which  was  unsuitable  for  cold  or  rainy  weather,  and  that  neither  himself  nor 
family  had  resided  therein  until  after  his,  Martensen 's,  settlement  thereon, 
but  that  said  McCaffrey  and  family  had,  during  said  time,  resided  upon  his 
timber  claim  a  half  mile  distant  therefrom,  and  that  no  part  of  said  tract 
had,  prior  to  his  own  settlement,  been  cultivated. 

The  said  clerk  before  whom  said  testimony  was  being  taken  required  the 
contestant  to  then  and  there  introduce  testimony  in  support  of  his  contest, 
no  order  for  the  taking  of  such  testimony  before  him  having  been  made  by 
the  local  officers.  This  Martensen  refused  to  do,  and  for  that  reason  the 
local  officers  on  October  23d,  on  McCaffrey's  motion,  dismissed  his  protest, 
from  which  decision  of  the  local  officers,  Martensen  appealed. 

On  November  8,  1886,  Martensen  presented  his  final  proof,  which  was 
rejected  by  the  local  officers  on  McCaffrey's  motion,  on  the  ground  that  by 
his  failure  to  furnish  testimony  October  19,  as  heretofore  set  forth,  he 
waived  his  right  as  an  adverse  claimant. 
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Rule  35  governing  practice  in  the  government  land  office  provides,  in  the 
first  sub-division  thereof,  as  follows : 

"In  the  discretion  of  Registers  and  Receivers,  testimony  may  be  taken 
near  the  land  in  controversy  before  a  United  States  Commissioner,  or  other 
officer  authorized  to  administer  oaths,  at  a  time  and  place  to  be  fixed  by 
them  and  stated  in  the  notice  of  hearing." 

It  does  not  appear  that  the  Register  and  Receiver  in  the  case  at  bar  had 
exercised  their  discretionary  powers  by  directing  the  time  and  place  of  a 
hearing  before  the  clerk,  and  consequently  contestant  was  not  required  to 
introduce  his  witnesses  before  him. 

Your  office  held  that  Martensen  was  entitled  to  contest  McCaffrey^s 
claim,  and  suspending  proof  of  both  parties,  referred  the  case  back  to  the 
local  officers  for  hearing  upon  the  contest. 

In  this  I  find  no  error.     Your  decision  is  therefore  affirmed. 


RUE  vs.  FARIBAULT  et  al. 

Final  Proof— Protest. — A  protestant,  who  sets  up  his  filing  and  settlement  claim  thereunder 
to  defeat  the  final  proof  of  another,  must  submit  to  a  judgment  of  cancellation,  if  his  pro- 
test fails,  though  he  has  not  yet  offered  his  own  final  proof. 

Acting  Secretary  HAWKINS  to  Commissioner  Sparks,  November  30,  1886. 

I  have  considered  the  case  of  John  Rue  vs.  George  H.  Faribault  and 
Daniel  Cavence,  involving  the  S.  W.  ^  of  Sec.  17,  T.  153  N.,  R.  64  W., 
Devil's  Lake,  Dakota,  on  appeal  by  the  first  named  from  your  decision  of 
June  18,  1885,  adverse  to  him. 

^F  ^F  *f*  ^*  ^p  ^F  *^  ^^ 

Objection  is  made  on  appeal  to  the  consideration  at  this  time  of  the  bona 
fides  of  Rue,  or  to  an  examination  of  the  question  as  to  his  compliance  with 
the  law  under  which  he  claims  to  have  settled,  it  being  argued  that  those 
are  questions  for  determination  when  he  shall  apply  to  make  final  proof. 
This  objection  is  without  force,  since  the  question  as  to  priority  of  residence 
was  by  the  protest  made  one  of  the  main  points  in  issue,  the  first  allegation 
in  said  protest  being  that  Rue  was  the  first  bona  fide  settler. 

Among  the  papers  in  the  case  are  motions  filed  by  Faribault  and  Cavence 
respectively  to  have  Rue's  pre-emption  declaratory  statement  cancelled  from 
the  records,  and  this  contest  closed,  for  the  reason  that  said  declaratory 
statement  has  expired  by  limitation,  no  proof  having  been  submitted  by 
him,  and  the  legal  period  for  submitting  his  final  proof  having  expired.* 

Having  examined  the  case  on  the  record  made  at  the  hearing,  and  having 
reached  a  conclusion,  the  effect  of  which  is  the  cancellation  of  Rue's  filing 
and  the  acceptance  of  the  proof  of  Faribault  and  Cavence,  it  is  unnecessary 
to  consider  these  motions.     Your  decision  is  affirmed. 


{b.)— CONTESTANT— PREFERENCE  RIGHT,  ETC. 

GRINSTEAD  vs.  MURPHY.* 

Contest — Preference  Right, — The  contestant  is  entitled  to  thirty  days  after 
the  receipt  of  notice  of  cancellation  within  which  to  exercise  his  preference 
right  of  entry. 

Secretary  y\LK&  to  Commissioner  StockslAgek,  December  19,  1888.     (7  L.  D.,  553;  IS 
C.  L.  O.,  265.) 

*  The  thirty  days  accorded  to  the  successful  contestant  within  which  to  make  entry  hegios  to  run  from  the 
receipt  of  notice  of  cancellation.    (Walker  v*.  Mack,  13  C.  L.  O.,  181.) 
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WM.  EHMEN. 

Ccmiest^Same  Section. — A  saccessful  contestant  has  thirty  days  to  make  entry.     In  the 
meantime,  no  one  can  enter  other  land  in  the  same  section  as  a  timber  culture  claim. 

Secretary  KiRKWOOD  to  the  Commissioner  of  the  General  Land  Ofice^  March  13,  1882. 

^^  ^^  ^^  ^^  ^*  ^F  ^F  ^F 

The  second  section  of  the  Act  of  May  14,  iSSo,  provides  that  a  person 
who  has  contested,  paid  the  land  office  fees,  and  procured  the  cancellation 
of  a  timber  culture  entry,  shall  be  notified  of  such  cancellation  by  the  Reg- 
ister of  the  land  office  in  which  such  land  is  situated,  and  shall  be*  allowed 
thirty  days  fron)  the  date  of  such  notice  to  enter  the  same.  Ehmen  filed 
his  application  within  said  thirty  days;  and  having  complied  with  the  pro- 
visions of  said  Act,  had  secured  a  preference  right  to  enter  the  tract  in- 
volved in  his  contest  with  Rush.  During  said  thirty  days  this  land  was  in  a 
state  of  reservation,  subject  only  to  his  entry ;  and  as  the  statute  authorizes 
a  timber  culture  entry  for  but  a  quarter  of  a  section,  no  entry  upon  another 
portion  of  the  same  section  could  intervene  to  defeat  his  right.  The  local 
officers  should  therefore  have  rejected  Kane's  application  pending  the  con- 
tinuance of  Ehmen's  right.  A  different  construction  of  the  Act  of  May 
14th  would  unjustly  and  illegally  deprive  a  contestant  of  the  fruit  of  his 
contest,  operate  as  a  repeal  of  the  second  section  of  the  Act,  and  be  Qon- 
trary,  in  my  judgment,  to  the  intent  of  Congress  in  its  enactment. 

As  the  contest  was  of  record  at  the  date  of  Kane's  entry,  which,  as  well 
as  the  provisions  of  said  Act,  he  is  presumed  to  have  known,  there  are  no 
equitable  reasons  for  allowance  of  his  entry,  and  it  cannot  be  sustained 
under  the  law  so  far  as  it  conflicts  with  Ehmen's  right. 

Your  decision  is  reversed,  and  the  application  of  Ehmen  will  be  allowed. 
As,  however,  he  applies  to  enter  but  1 20  acres  of  the  section,  the  remaining 
40  acres  will  be  subject  to  Kane's  entry  if  he  so  elects. 


ALONZO  PHILLIPS. 

Apprehending  Contestant's  Right. — Notwithstanding  timber  culture  entry  by  the  first  party 
va3  refused  under  the  Secretary's  and  Commissioner's  instructions,  and  entry  afterwards 
was  allowed  by  another  party,  such  entry  is  canceled  and  the  first  party  is  permitted  to 
make  bis  desired  entry. 

Sttretary  TELLER  to  Commissioner  McFarland,  June  12,  1883. 

I  have  considered  the  appeal  of  Alonzo  Phillips  from  your  decision  of 
March  11,  1882,  dismissing  his  appeal  from  the  rejection  by  the  local 
officers  of  his  application  to  make  a  timber  culture  entry  on  the  S.  ^  of  the 
S.  E.  ^  and  the  S.  J^  of  the  S.  W.  ^  of  Sec.  26,  Tp.  i  S.,  R.  8  W.,  Los 
Angeles,  California. 

The  tracts  were  formerly  embraced  in  the  homestead  entry  of  one  Fitz- 
Patrick,  which  was  canceled  upon  proof  submitted  by  one  Timmons. 
Tiromons  was  notified  January  20,  1882,  of  his  preference  right  to  enter  the 
tracts  under  the  Act  of  May  14,  1880;  and  the  local  officers  report  that 
Phillips,  on  applying  to  enter  the  tract,  January  26,  1882,  was  informed  of 
the  rights  of  Timmons,  and  because  thereof  they  rejected  his  application. 
They  also  state  that  he  thereupon  laid  his  application  and  affidavits  (all 
signed,  but  the  latter  not  sworn  to),  on  their  table  and  left  the  office,  not 
tendering  money  for  their  fees  and  commissions. 

Phillips  files  affidavits  to  the  effect  that  he  presented  his  application  and 
affidavits  upon  the  day  named,  tendering  his  oath  to  the  affidavits,  and  also 
twenty  dollars  in  gold   for  fees  and  commissions,  and  that  the  officers 
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admitted  that  (as  was  the  fact)  Timmons  had  previously  notified  them 
verbally  that  he  did  not  intend  to  avail  himself  of  his  preference  right. 
Afterward,  January  28,  Timmons  appeared  at  the  local  office  with  Charles 
F.  Warren,  and  made  formal  waiver  of  his  right,  whereupon  Warren  was 
permitted  to  enter  the  tracts. 

The  refusal  of  the  local  officers  to  accept  Phillips'  application  was  in  ac- 
cordance with  the  strict  reading  of  my  predecessor's  subsequent  decision  of 
March  13,  1882,  in  the  case  of  William  Ehmen  (Copp,  May,  1882),  which 
held  that  during  the  thirty  days  allowed  Ehmen — the  successful  contestant 
— within  which  he  might  enter  the  tract,  "  the  land  was  in  a  state  of  reser- 
vation, subject  only  to  his  entry/' 

This  expression  was  broader,  I  think,  than  my  predecessor  intended  to 
state  his  ruling,  or  than  a  proper  construction  of  the  act  of  May  14,  1880, 
seems  to  me  to  warrant.  Land  in  this  condition  is,  undoubtedly,  in  a  state 
of  reservation  to  the  extent  that  the  contestant  can  not  be  deprived  of  his 
preference  right  if  he  applies  to  enter  it  within  the  required  time ;  and  dur- 
ing this  time  no  one  else  can  enter  it  to  his  exclusion.  The  ruling  in 
Ehmen's  case  thus  construed  as  respects  a  reservation  of  the  land,  and  as  I 
think  my  predecessor  intended,  is  in  harmony  with  my  decision  of  March 
12,  1883,  in  the  case  of  Shan  ley  vs,  Moran  (Copp,  June  15,  p.  93) 
which  held  that  during  the  thirty  days  of  preference  right  allowed  a  contest- 
ant; the  tract  may  be  entered  by  another,  subject  to  the  right  of  the  contestant. 
Under  this  ruling,  the  application  of  Phillips  should  have  been  allowed— it 
regularly  made — ^subject  to  the  right  of  Timmons;  and  after  Timmons' 
waiver  of  his  right,  entry  should  have  been  permitted  to  Phillips  as  the  fiRt 
legal  applicant.  The  only  apparent  defect  in  his  application  is  that  his 
affidavits  are  unsworn.  But  if,  as  he  also  alleges,  he  tendered  his  oath  thereto 
when  presenting  them,  it  was  the  duty  of  the  local  officers,  or  one  of  them, 
to  have  administered  the  oath,  and  he  should  lose  nothing  from  their  laches 
or  refusal  to  do  so ;  and  if,  as  he  alleges,  he  tendered  the  fees  and  commis- 
sions for  his  entry,  his  right  would  seem  superior  to  that  of  Warren.  But, 
whether  he  did  or  did  not  follow  all  the  details  of  a  complete  application  after 
being  told  by  the  district  officers  that  his  entry  could  not  be  received,  need 
not  be  considered  as  material  to  the  allowance  of  his  right.  He  had  been 
refused,  and  has  followed  it  by  proper  apjpeal.  His  entry  should  be  ad- 
mitted, and  upon  the  allowance  of  the  same  that  of  Warren  must  be  can- 
celled.    Your  decision  is  reversed. 


CLEVELAND  vs.  BANES. 

Contestant — Right  of  Entry. — On  the  cancellation  of  an  entry  after  con- 
test, the  land  is  open  to  settlement  or  entry,  subject  only  to  the  preference 
right  of  the  successful  contestant.  "*" 

Secretary  Lamar  to  Commissioner  Sparks,  May  21,  1886.     (4  L.  D.,  534;  13  C.  L.  O., 

62.) 


PAULSON  vs.  RICHARDSON. 

Settlement  Right, — On  the  cancellation  of  an  entry  under  contest,  a  bona  fide  settler  then 
on  the  land  embraced  therein,  is  entitled  to  the  right  of  entry  as  against  every  one  except 
the  successful  contestant. 

First  Assistant  Secretary  Chandler  to  Acting  Commissioner  Stone,  Junt  8,  1889. 
I  have  considered  the  case  of  Andrew  Paulson  vs.  George  W.  Richardson, 

•  See  Cochran  w.  Dwyer,  9  L.  D.,  478. 
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on  appeal  of  the  latter  from  your  office  decision  of  April  2,  1888,  holding 
for  cancellation  his  timber  culture  entry  for  the  S.  W.  j{,  Sec.  i,  T.  107  N., 
R.  57  W.,  Mitchell,  Dakota,  land  district. 

Ii  appears  from  the  record  that  one  Peter  Green  made  timber  culture  en- 
try for  said  tract  June  3,  1880,  but  his  entry  was  contested  by  one  L.  Ettie 
Johnson,  and  as  the  result  of  such  contest  was  canceled  July  27,  1885,  and 
the  preference  right  of  entry  was  awarded  to  said  Johnson,  but  she  having 
married  before  the  decision  was  rendered,  could  not  make  entry,  and  her 
application  jfiled  with  her  contest  affidavit  was  rejected  August  3,  1885,  and 
from  this  decision  no  appeal  was  taken.  , 

On  August  1 1,  1885,  Paulson  presented  an  application  accompanied  by 
legal  fees  to  make  homestead  entry  of  said  tract,  claiming  that  he  had  estab- 
Ibhed  a  residence  upon  the  land  May  30,  1885. 

It  appears  also  that  said  Paulson  offered  to  tile  application  to  make  home- 
stead entry  on  August  5,  1885,  ^"^  ^^  ^ot  allowed  by  the  local  officers  to 
file,  and  no  record  entry  of  the  offer  thereof  was  made. 

Simultaneous  with  the  offer  of  Paulson  to  make  homestead  entry  on  Au- 
gust 5,  1885,  George  W.  Richardson  made  timber  culture  entry  for  said 
tract,  and  when,  on  August  11,  Paulson  again  presented  his  application,  a 
hearing  was  ordered  by  the  local  officers.  Upon  the  evidence  taken  at  this 
hearing,  held  October  5,  1885,  the  local  officers  decided  against  Paulson, 
but  upon  appeal,  your  office  by  letter  of  April  2,  1888,  reversed  their  de- 
cision, awarded  to  Paulson  the  prior  right  of  entry,  and  held  for  cancellation 
Richardson's  entry,  upon  the  ground  that  Paulson  being  a  resident  on  the 
land  on  the  day  that  Green's  entry  was  canceled,  acquired  a  right  of  entry 
as  against  every  person  but  the  successful  contestant,  and  as  Johnson  is  not 
making  any  claim,  she  is  no  longer  a  party  in  interest. 

The  evidence  is  somewhat  conflicting,  but  upon  a  careful  examination  I 
am  satisfied  that  it  sustains  your  conclusion  that  Paulson  at  the  time  Green's 
entry  was  canceled  was  a  bona  fide  settler  on  said  land,  with  the  intention  of 
claiming  the  same  under  the  homestead  laws. 

Your  said  decision  is  accordingly  affirmed. 


INSTRUCTIONS. 


Preference  Right. — Proceedings  where  a  successful  contestant  on  applying  to  make  entry 
within  the  thirty  days  allowed  him  finds  that  some  one  else  has  meantime  made  entry  of 
the  same  land. 

Commissioner  SPARKS  to  Register,  Huron ,  Dakota,  June  18,  1887. 

%  Uli  ili  Uli  t^  Hf^  *  * 

Whenever  a  contestant  has  procured  the  cancellation  of  an  entry  and 
niakes  application  for  the  land  in  due  time,  and  finds  that  an  advance  entry 
has  been  allowed,  you  will  at  once  transmit  to  me  said  application,  with  the 
necessary  evidence  of  claimant's  qualification  to  make  the  entry.  It  will 
then  become  my  duty  to  institute  proper  steps  to  clear  the  record  of  the 
invalid  entry,  after  which  the  contestant's  entry  may  go  upon  record,  with 
rights  relating  back  to  the  time  when  the  application  was  first  filed. 


JOHNSON  vs.  KLIOSTAND. 

Withdrawal  of  Contests-Preference  Right,  —  Where  a  contestant  with- 
draws his  contest,  he  simply  loses  his  preference  right.  A  decision  will  be 
rendered  on  the  evidence  submitted  at  the  hearing. 

Secretary  Lamar  to  Commissioner  Sparks,  November  30,  1886.     (13  C.  L.  O.,  2iS.) 
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ARTHUR  B.  CORNISH. 

A  contest,  filed  during  the  pendency  of  proceedings  by  the  Government 
against  the  entry,  confers  no  preference  right  on  the  cancellation  of  the 
entry  under  said  proceedings. 

Failure  to  appeal  from  the  refusal  of  an  application  to  contest  an  entry  is 
a  waiver  of  any  precedence  that  might  have  been  asserted  under  the  contest. 

The  rejection  of  a  timber  culture  contest  necessarily  carries  with  it  the 
accompanying  application  to  enter. 

First  AsHstanl  Secretary  CHANDLER  to  the  Commissioner  of  the  General  Land  Office^  Nn. 
21,  1889.     (9  L.  D.,  569.) 


BACHMAN  vs.  SMITH. 

Preference  Right  of  Entry. — ^The  relinquishment  of  the  contestant's  preference  right  of 
entry  leaves  the  land  open  to  the  first  legal  application  on  cancellation  of  the  entry. 

Acting  Secretary  Mttldrow  to  Commissioner  Sparks,  December  20,  1 886. 

I  have  considered  the  case  of  William  H.  Bachman  vs,  Dorothv  S.  Smith, 
involving  the  preference  right  to  enter  the  N.  E.  ^  of  Sec.  29,  T.  112  N., 
R.  63  W.,  Huron  land  district,  Dakota. 

Said  tract  was  originally  entered  under  the  timber  culture  act,  by  one 
George  Morley,  whose  claim  was  contested  by  Bachman,  and  the  entry  can- 
celed February  13,  1885.  After  the  initiation  of  contest,  but  before  the 
rendition  .of  the  decision  by  the  local  officers,  Bachman  offered  in  the  open 
market  his  relinquishment  to  all  his  **  right,  title,  and  interest"  in  the  tract, 
and  the  same  was  purchased  by  Dorothy  Smith,  through  her  son  and  agent 
George  I.  Smith,  she  paying  one  hundred  and  twenty- five  dollars  in  cash  for 
the  same.  On  receivmg  the  relinquishment,  Smith  filed  the  same  in  the 
local  land  office. 

Bachman's  attorney,  and  through  him  Bachman,  were  duly  notified  of  the 
cancellation  of  Morley's  entry.  Thereupon  Bachman  applied  at  the  local 
land  office,  March  23,  1885,  to  make  timber  culture  entry  of  the  lands,  but 
his  application  was  refused  because  Mrs..  Dorothy  Smith  had  made  entry  of 
the  same  March  1 7th.  Bachman  appealed  to  your  office,  which  affirmed 
the  action  of  the  local  officers.     Thereupon  Bachman  appeals  to  this  office. 

I  affirm  your  office  decision,  that  the  document  filed,  in  the  usual  form  of 
a  relinquishment,  was  rightly  considered  a  waiver  of  Bachman's  preference 
right  to  enter  the  land.  After  the  cancellation  of  the  prior  entry  and  the 
filing  of  that  instrument,  the  land  was  open  to  entry  by  the  earliest  appli- 
cant. 


KRICHBAUM  vs.  PERRY. 

Preference  RigAt.-^The  preference  right  of  entry,  accorded  under  the  second  section  of  the 
act  of  May  14,  1880,  is  not  defeated  because  the  facts  showing  the  illegality  of  the  con- 
tested entry,  were  of  record  in  the  General  Land  Office. 

Secretary  Lamar  to  Commissioner  Sparks,  May  12,  1886. 

I  have  considered  the  case  of  Elizabeth  Krichbaum  vs.  Geo.  S.  Perry,  as 
presented  by  the  appeal  of  the  former  from  the  decision  of  your  office,  dated 
March  7,  1885,  dismissing  her  contest  against  Perry's  homestead  entry  No. 
6557,  of  the  S.  W.  }(  of  Sec.  34,  T.  99  N.,  R.  64  W.,  made  November  ap, 
x88a,  at  the  Yankton  land  office,  Dakota  Territory. 
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The  record  shows  that  an  affidavit  of  contest  was  filed  by  Miss  Krich- 
baura  against  said  entry  on  August  21,  1883,  ^"^  ^^^  hearing  was  set  for 
November  S,  1883.  ^^^  service  was  made,  and  at  the  time  and  place  set 
for  trial  of  the  cause  both  parties  appeared,  and,  by  consent,  the  case  was 
continued  until  December  i,  1883. 

The  contestant  on  November  S,  1883,  filed  an  amended  affidavit  with  the 
consent  of  the  claimant,  who  waived  any  further  notice,  charging  that  said 
entry  was  not  made  in  good  faith;  The  trial  was  had  before  the  district  land 
officers,  who  found  upon  the  evidence  submitted,  both  parties  being  present, 
and  represented  by  counsel,  that  the  claimant  had  not  acted  in  good  faith, 
and  that  said  entry  should  be  held  for  cancellation.  Upon  appeal  your  of- 
fice found  that  said  entry  was  illegal,  and  should  be  canceled,  because  at  the 
date  thereof  the  claimant  was  living  upon  his  pre-emption  claim,  embracing 
the  N.  E.  ^  of  Sec.  4,  T.  98,  same  range,  upon  which  he  subsequently 
made  final  proof  and  payment.  Said  decision  further  held  that,  because 
the  evidence  showing  the  illegality  of  the  entry  appears  of  record  *in  your 
office,  it  was  not  necessary  to  prove  the  facts  and  procure  the  cancellation  of 
said  entry;  and,  therefore,  the  contestant  is  not  entitled  to  the  preference 
right  of  entry  given  to  successful  contestants  by  the  second  section  of  the 
Act  of  Congress  approved  May  14,  1880  (21  Stat.,  140).  This  position 
cannot  be  maintained.  It  by  no  means  follows  that,  because  the  records  of 
yoar  office  show  that  said  entry  was  illegal,  no  contest  was  necessary,  or  that 
without  a  contest,  the  facts  would  ever  be  properly  presented  and  the  entry 
canceled.  Besides,  the  second  section  of  said  act  makes  no  exception  to  the 
general  rule  that  *'  in  all  cases  where  any  person  has  contested,  paid  the  land 
office  fee  and  procured  the  cancellation  of  any  pre-emption,  homestead  or 
limber  culture  entry,  he  shall  be  notified  by  the  Register  of  the  land  office 
of  the  district  in  which  such  land  is  situated,  of  such  cancellation,  and  shall 
be  allowed  thirty  days  from  date  of  such  notice  to  enter  said  lands." 

There  is  no  restriction  or  limitation  as  to  the  kind  of  evidence  that  the 
contestant  may  submit.  The  government  may  not  say  to  the  contestant, 
'*  your  evidence  and  your  land  office  fees  will  be  received  and  upon  that 
evidence  the  entry  will  be  cancelled,  but  you  shall  not  receive  the  benefits 
secured  by  said  section  of  said  act."  The  claimant  concedes  that  said  entry 
was  made  while  living  upon  his  pre  emption  claim,  upon  which  he  after- 
wards made  proof  and  payment,  but  alleges  that  said  entry  was  made  by  the 
advice  and  with  the  consent  of  the  district  land  officers,  with  a  full  knowl- 
edge of  all  the  facts.     This  statement  is  denied  by  the  district  land  officers. 

It  will  be  quite  unnecessary  to  consider  the  testimony  relative  to  the 
charge  of  abandonment  and  change  of  residence.  It  is  clear  that  under  the 
following  decisions  of  this  Department  said  entry  must  be  cancelled  and  the 
contestant  allowed  the  preference  right  of  entry.  Smith  vs.  Brandes  (2  L. 
^•,  95;  10  L.  O.,  209);  Condon  vs,  Arnold  (JbU,y  96;  10  L.  O.,  269); 
Campbell  vs,  Moore  (ibidem, ,  462  ;  11  L.  O.,  92) ;  Bishop  vs.  Porter  (3  L. 
t>-,  102;  10  L.  O.,  271;;  Austin  vs,  Norin  (4  L.  D.,  461;  13  C.  L.  O.,  32). 

The  decision  of  your  office  is  modified  in  accordance  with  the  principles 
herein  announced. 


F.  D.  HOBBS. 

Prtffrence  Rigkf. — The  Act  of  May  14,  1880,  second  section,  is  construed  to  apply  to 

entries  of  coal  lands  under  the  Act  of  March  3,  1873. 
CemmUiioner  McFaRLAND  to  F.  D.  HoBBS,  Montgomery,  Ala.,  January  3,  1883. 

With  reference  to  your  question  as  to  whether  a  party  securing  the  cancel- 
II 
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latidn.  of  a  pre-emption,  homestead  or  timber  culture  entry  should,  by 
reason  thereof,  be  entitled  to  a  preference  right  to  enter  the  land  under  the 
coal  land  laws,  I  have  to  say  that  I  am  of  the  opinion  that  the  second  sec- 
tion of  the  Act  of  May  14,  1880,  should  be  construed  to  apply  to  entries  of 
coal  lands  under  the  Act  of  March  3,  1873. 

Therefore,  where  any  person  or  association  has  contested  a  pre-emption, 
homestead  or  timber  culture  entry,  and  proved  to  the  satisfaction  of  this 
office  that  the  land  embraced  therein  is  valuable  for  coal,  and'  the  entry  is 
subsequently  canceled  by  reason  thereof,  he  or  they  will  be  allowed  thirty 
days  from  notice  of  such  cancellation  within  which  to  make  application  to 
enter  all  open  and  unimproved  coal  mine  or  mines  thereon,  as  contemplated 
by  sections  2347  to  2352  inclusive,  provided  that  the  construction  hereby 
placed  upon  the  Act  of  May  14,  1880,  does  not  in  any  manner  conflict  with 
existing  rules  and  regulations  governing  entries  under  the  mineral  and  coal 
land  laws. 


JEFFERSON  vs.  WINTER. 

Prtference  Right. — ^A  preference  right  of  entry  is  accorded  to  one  who  by  the  initiation  of 

contest  secures  the  cancellation  of  a  desert  land  entry. 
Application. — Application  to  make  desert  land  entry,  accompanied  by  the  purchase  money, 

constitutes  a  segregation  of  the  land. 

Acting  Secretary  MULDROW  to  Commissiomr  Sparks^  yune  7,  1887. 

I  have  considered  the  case  of  Ira  A.  Jefferson  vs,  Timothy  J.  Winter,  as 
presented  by  the  appeal  of  the  former  from  the  decision  of  your  office,  dated 
October  2,  1885,  holding  for  cancellation  his  desert  land  entry  No.  927  of 
the  N.  W.  }(,  the  W.  j4  of  the  N.  E.  }(  of  Sec.  27,  the  S.  W.  ^  of  the 
S.  E.  j{,  the  S.  W.  ^  of  the  N.  W.  i^,  and  the  S.  W.  ^  of  Sec.  22,  the 
E.  J^  of  the  N.  E.  X»  ^"d  ^^^  E.  }^  of  S.  E.  ){  of  Sec.  21,  T.  i  N.,  R. 
2  W.,,  made  June  2, 1884,  at  the  Salt  Lake  City  land  office,  in  the  Territory 
of  Utah. 

From  the  foregoing,  it  is  apparent  that  Jefferson  had  the  preference  right 
of  entry  of  said  land.  He  had  filed  his  affidavit  of  contest  against  the  for- 
mer entry,  and  it  was  upon  his  information  that  the  same  was  canceled. 
That  fact,  under  the  decision  of  this  Department  in  the  case  of  Fraser  vs. 
Ringgold  (3  L.  D.,  69),  gave  him  a  preference  right  of  entry  of  said  tract. 
When  said  application  of  Jefferson  was  received  by  the  Register,  the  land 
was  vacant  public  land,  subject  to  entry,  and  irrespective  ot  the  preference 
right  of  entry  secured  by  the  Act  of  Congress  approved  May  14,  1880  (21 
Stat.,  140),  said  application  of  Jefferson,  the  purchase  money  having  been 
received  prior  to  any  other  application,  served  to  segregate  said  land,  and 
operated  as  a  bar  to  the  reception  of  another  application.  Sarah  Renner 
(2  L.  D..  43);  Thorpe  e/  a/,  vs,  McWilliams  (3  L.  D.,  341);  Florey  vs. 
Moat  (4  L.  D.,  365). 

A  careful  examination  of  the  whole  record  shows  no  good  reason  why  the 
action  of  the  local  officers  should  not  be  affirmed. 

The  decision  appealed  from  is  therefore  reversed. 


KISER  vs.  KEECH  et  al. 

Timber  Culture  Contest — Second  Contest — Application  to  Enter^Entry^ 
Preference  Right, —  A  contest  pending  bars  a  hearing  in  a  contest  subse- 
quently initiated.     An  application  to  enter  the  land  filed  by  second  contest- 
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ant  with  affidavit  of  contest  secures  a  preference  right  of  entry  against  all 
but  original  contestant.  An  entry  made  by  a  third  party  after  cancellation 
bat  prior  to  expiration  of  period  of  preference  right,  is  subject  to  the  rights 
of  both  contestants,  and  must  be  canceled  upon  the  legal  assertion  of  such 

right. 

Secretary  ViLAS  to  Commissioner  Stockslager,  yuly  II,  l888.     (7  L.  D.,  25.) 


BUSE  vs.  ROBERT. 

Cmtnt— Timber  Culture  Entry — Preference  Hijirht. — There  is  no  authority  of  law  for  con- 
tests against  timber  culture  entries  that  have  been  made  on  land  not  devoid  of  timber. 
Bat  where  the  land  department  has  accepted  such  contest  for  its  own  benefit,  and  if  upon 
the  proofs  furnished  at  the  expense  of  the  contestant  the  entry  is  canceled,  the  contestant 
is  entitled  to  a  preference  right  of  entry. 

Sea-eiary  Teller  to  Commissioner  McFari^ND,  December  14,  1 883. 

No  one  can  claim  the  right  to  contest  except  where  that  right  is  given  by 
statute.  The  Land  Department  is  not  bound  to  entertain  a  contest  except 
in  cases  where  it  is  so  given,  but  if  it  has  accepted  such  contest  for  its  own 
benefit  (as  in  this  case,  for  the  purpose  of  ascertaining  the  true  character  of 
the  land)*,  and  if  upon  the  proofs  furnished  at  the  expense  of  the  contestant, 
the  entry  has  been  declared  invalid  and  canceled,  then  the  contestant  is  en- 
titled to  a  preference  right  under  the  act  of  May  14,  1880.* 

It  appears  that  Robert  furnished  the  requisite  information  and  paid  the 
fees,  but  before  the  time  when  proof  was  required,  Sutter  relinquished  his 
entry.  As  in  the  case  of  Johnson  vs,  Halvorson  (8  Copp's  L.  O.,  50),  this 
relinquishment  is  held  as  an  admission  of  the  charges  made  by  Robert. 

Your  decision  is  affirmed.  The  declaratory  statement  of  Buse  will  be 
allowed  to  stand,  subject  to  the  right  of  entry  in  Robert. 


MARY  BUTTERFIELD. 

Preference  Right, — Butterfield  filed  with  her  afiidavit  of  contest  an  appli- 
cation to  make  timber  culture  entry.  Notwithstanding  an  adverse  claimant, 
her  homestead  entry,  made  instead  of  the  timber  culture  entry,  is  allowed 
to  stand. 

Auis/ant  Commissioner  Harrison  to  Register  and  Receiver^  Huron,  Dak,,  Oct,  10,  1884. 
(n  C.  L.  O.,  230.) 


DAYTON  vs.  HAUSE  et  al. 

The  application  to  enter,  filed  by  a  timber  culture  contestant,  confers  no 
n'ght  if  it  is  abandoned  prior  to  the  termination  of  the  contest. 

A  contestant  secures  no  preference  right  under  the  Act  of  May  14,  1880, 
onless  the  cancellation  of  the  entry  is  caused  by  the  contest. 

Secretary  NoBLB  to  Acting  Commissioner  Stonb,  August  I,  1 889.    (9  L.  D.,  193.) 

•WHEELAN  vs.  TAYLOR. 

Sfctmd  C»mi«*i. — A  contest  on  other  grounds  or  by  a  different  party  should  not  be  allowed  while  an  appli* 
c«ion  to  contcf  t  is  pending. 

Prtferemce  Right.— ^o  preference  right  is  acquired  by  a  contestant  who  alleges  and  proves  fraud  in  the  in- 
imcMn  of  a  limber  culture  entry.    The  contestant  who  shows  non-compliance  with  the  timber  culture  law 
aioae  acquires  such  right. 
StcrHary  Tbuxk  to  CammUsiom4r  McFarlamd,  yanuary  10, 1884.    ('<>  C.  L.  O.,  350;  a  L.  D.,  995.) 
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Rule  35  governing  practice  in  the  government  land  office  provides,  in  the 
first  sub-division  thereof,  as  follows : 

*'In  the  discretion  of  Registers  and  Receivers,  testimony  may  be  taken 
near  the  land  in  controversy  before  a  United  States  Commissioner,  or  other 
officer  authorized  to  administer  oaths,  at  a  time  and  place  to  be  fixed  by 
them  and  stated  in  the  notice  of  hearing." 

It  does  not  appear  that  the  Register  and  Receiver  in  the  case  at  bar  had 
exercised  their  discretionary  powers  by  directing  the  time  and  place  of  a 
hearing  before  the  clerk,  and  consequently  contestant  was  not  required  to 
introduce  his  witnesses  before  him. 

Your  office  held  that  Martensen  was  entitled  to  contest  McCaffrey's 
claim,  and  suspending  proof  of  both  parties,  referred  the  case  back  to  the 
local  officers  for  hearing  upon  the  contest. 

In  this  I  find  no  error.     Your  decision  is  therefore  affirmed. 


RUE  vs.  FARIBAULT  et  al. 

Final  Proof— Protest. — A  protestant,  who  sets  up  his  filing  and  settlement  claim  thereunder 
to  defeat  the  final  proof  of  another,  must  submit  to  a  judgment  of  cancellation,  if  his  pro- 
test fails,  though  he  has  not  yet  offered  his  own  final  proof. 

Acting  Secretary  Hawkins  to  Commissioner  Sparks,  November  30,  1886. 

I  have  considered  the  case  of  John  Rue  vs,  George  H.  Faribault  and 
Daniel  Cavence,  involving  the  S.  W.  ^  of  Sec.  17,  T.  153  N.,  R.  64  W., 
Devil's  Lake,  Dakota,  on  appeal  by  the  first  named  from  your  decision  of 
June  18,  1885,  adverse  to  him. 

Objection  is  made  on  appeal  to  the  consideration  at  this  time  of  the  bona 
fides  of  Rue,  or  to  an  examination  of  the  question  as  to  his  compliance  with 
the  law  under  which  he  claims  to  have  settled,  it  being  argued  that  those 
are  questions  for  determination  when  he  shall  apply  to  make  final  proof. 
This  objection  is  without  force,  since  the  question  as  to  priority  of  residence 
was  by  the  protest  made  one  of  the  main  points  in  issue,  the  first  allegation 
in  said  protest  being  that  Rue  was  the  first  bova  fide  settler. 

Among  the  papers  in  the  case  are  motions  filed  by  Faribault  and  Cavence 
respectively  to  have  Rue's  pre-emption  declaratory  statement  cancelled  from 
the  records,  and  this  contest  closed,  for  the  reason  that  said  declaratory 
statement  has  expired  by  limitation,  no  proof  having  been  submitted  by 
him,  and  the  legal  period  for  submitting  his  final  proof  having  expired.* 

Having  examined  the  case  on  the  record  made  at  the  hearing,  and  having 
reached  a  conclusion,  the  effect  of  which  is  the  cancellation  of  Rue's  filing 
and  the  acceptance  of  the  proof  of  Faribault  and  Cavence,  it  is  unnecessary 
to  consider  these  motions.     Your  decision  is  affirmed. 


{b.^— CONTESTANT— PREFERENCE  RIGHT,  ETC 

GRINSTEAD  vs.  MURPHY.* 

Contest — Preference  Right. — The  contestant  is  entitled  to  thirty  days  after 
the  receipt  of  notice  of  cancellation  within  which  to  exercise  his  preference 
right  of  entry. 

Secretary  Wii^KS  to  Commissioner  StocksLAGEK,  December  19,  1888.     (7  L.  D.,  553;  15 
C.  L.  O.,  265.) 

*  The  thirty  days  accorded  to  the  successful  contestant  within  which  to  make  entry  begins  to  ran  from  the 
receipt  of  noUce  of  cancellation.    (Walker  vs.  Mack,  13  C.  L.  O.,  x8i.) 
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WM.  EHMEN. 

Contest — Same  Secti(m, — A  successful  contestant  has  thirty  days  to  make  entry.     In  the 
meantime,  no  one  can  enter  other  land  in  the  same  section  as  a  timber  culture  claim. 

Secrttary  KiRKWOOD  to  the  Commissioner  of  the  General  Land  Office^  March  13,  1882. 

^  ^  ^F  '^  ^F  ^F  ^F  ^F 

The  second  section  of  the  Act  of  May  14,  1S80,  provides  that  a  person 
who  has  contested,  paid  the  land  office  fees,  and  procured  the  cancellation 
of  a  timber  culture  entry,  shall  be  notified  of  such  cancellation  by  the  Reg- 
ister of  the  land  office  in  which  such  land  is  situated,  and  shall  be*  allowed 
thirty  days  from  the  date  of  such  notice  to  enter  the  same.  Ehmen  filed 
his  application  within  said  thirty  days;  and  having  complied  with  the  pro- 
visions of  said  Act,  had  secured  a  preference  right  to  enter  the  tract  in- 
volved in  his  contest  with  Rush.  During  said  thirty  days  this  land  was  in  a 
state  of  reservation,  subject  only  to  his  entry ;  and  as  the  statute  authorizes 
a  timber  culture  entry  for  but  a  quarter  of  a  section,  no  entry  upon  another 
portion  of  the  same  section  could  intervene  to  defeat  his  right.  The  local 
officers  should  therefore  have  rejected  Kane's  application  pending  the  con- 
tinuance of  Ehmen 's  right.  A  different  construction  of  the  Act  of  May 
14th  would  unjustly  and  illegally  deprive  a  contestant  of  the  fruit  of  his 
contest,  operate  as  a  repeal  of  the  second  section  of  the  Act,  and  be  qpn- 
trary,  in  my  judgment,  to  the  intent  of  Congress  in  its  enactment. 

As  the  contest  was  of  record  at  the  date  of  Kane's  entry,  which,  as  well 
as  the  provisions  of  said  Act,  he  is  presumed  to  have  known,  there  are  no 
equitable  reasons  for  allowance  of  his  entry,  and  it  cannot  be  sustained 
under  the  law  so  far  as  it  conflicts  with  Ehmen's  right. 

Your  decision  is  reversed,  and  the  application  of  Ehmen  will  be  allowed. 
As,  however,  he  applies  to  enter  but  1 20  acres  of  the  section,  the  remaining 
40  acres  will  be  subject  to  Kane's  entry  if  he  so  elects. 


ALONZO  PHILLIPS. 

Apprehending  Contestants  Right. — Notwithstanding  timber  culture  entry  by  the  first  party 
was  refused  under  the  Secretary's  and  Commissioner's  instructions,  and  entry  afterwards 
was  allowed  by  another  party,  such  entry  is  canceled  and  the  first  party  is  permitted  to 
make  his  desired  entry. 

Sicretary  TELLER  to  Commissioner  McFarland,  jfune  12,  1883. 

I  have  considered  the  appeal  of  Alonzo  Phillips  from  your  decision  of 
March  11,  1882,  dismissing  his  appeal  from  the  rejection  by  the  local 
officers  of  his  application  to  make  a  timber  culture  entry  on  the  S.  ^  of  the 
S.  E.  %  and  the  S.  %  of  the  S.  W.  %  of  Sec.  26,  Tp.  i  S.,  R.  8  W.,  Los 
Angeles,  California. 

The  tracts  were  formerly  embraced  in  the  homestead  entry  of  one  Fitz- 
Patrick,  which  was  canceled  upon  proof  submitted  by  one  Timmons. 
Tiromons  was  notified  January  20,  1882,  of  his  preference  right  to  enter  the 
tracts  under  the  Act  of  May  14,  1880;  and  the  local  officers  report  that 
Phillips,  on  applying  to  enter  the  tract,  January  26,  1882,  was  informed  of 
the  rights  of  Timmons,  and  because  thereof  they  rejected  his  application. 
They  also  state  that  he  thereupon  laid  his  application  and  affidavits  (all 
signed,  but  the  latter  not  sworn  to),  on  their  table  and  left  the  office,  not 
tendering  money  for  their  fees  and  commissions. 

Phillips  files  affidavits  to  the  effect  that  he  presented  his  application  and 
affidavits  upon  the  day  named,  tendering  his  oath  to  the  affidavits,  and  also 
twenty  dollars  in  gold   for  fees  and  commissions,  and  that  the  officers 
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Another  states  that  he  has  examined  the  contest  docket  of  the  land  office, 
and  found  the  memorandum  above  set  forth ;  but  made  no  search  for  the 
testimony,  because  advised  by  the  clerk  that  he  had  made  thorough  search 
therefor  and  could  not  find  it. 

Aasland  states  (under  oath)  that  he  commenced  his  contest  against  Slater 
June  28,  1878,  applying  at  the  same  time  to  enter  the  tract  under  the  tim- 
ber culture  laws  and  paying  fees ;  that  the  contest  was  tried  and  testimony 
submitted  by  him  October  loth  following  at  the  Fargo  office — himself  and 
two  others  testifying  to  the  effect  that  Slater  had  failed  to  comply  with  the 
requirements  of  the  timber  culture  law  and  had  abandoned  the  tract- 
Slater  not  appearing :  that  Lowell,  Skuse  and  Keeney  were  his  attorneys 
and  conducted  the  case ;  that  the  record  of  testimony  has  been  lost,  and 
cannot  be  found  after  diligent  search  ;  and  he  asks  that  Anderson's  contest 
against  Slater  be  dismissed,  and  that  he  be  secured  in  the  rights  acquired  by 
his  owil. 

The  Register  at  Fargo,  under  date  of  March  14,  1883,  stating  that  Aas- 
land's  contest  antedates  his  own  appointment  to  of&ce,  and  that  "  the  mat- 
ter is  complicated  by  the  loss  of  the  papers,"  asks  you  for  instruction 
**  looking  to  the  straightening  the  matter ; "  and  under  date  of  July  5,  1883, 
referring  to  your  letter  of  June  16th  preceding,  says  :  *'  From  the  case  as  it 
now  appears  it  seems  that  the  contestant  Aasland  has  not  ^  slept  upon  his 
rights  so  soundly  as  this  office  appears  to  have  done.'  He  evidently  did  all 
that  was  necessary  to  do,  and  having  complied  with  the  requirements  of  the 
law,  he  should  not  be  prejudiced  because  some  of  the  papers  were  lost  in 
this  office.  From  the  evidence  in  the  second  contest  (Anderson  vs.  Slater), 
which  we  have  held  in  abeyance  subject  to  this  case,  we  find  that  Ole  Larson 
Aasland  has  now  valuable  improvements  on  the  tract  in  question — 80  acres 
in  wheat  and  fifteen  acres  breaking." 

On  these  statements  you  reconsidered,  July  16,  1883,  your  ruling  of  June 
1 6th,  dismissed  Anderson's  contest,  and  required  Aasland  to  commence  ^<r 
novo  his  contest  against  Slater. 

I  concur  with  you  in  the  opinion  that  Anderson's  contest  should  be  dis- 
missed, but  I  cannot  doubt  that  Aasland's  contest  was  properly  commenced 
and  conducted,  and  that  he  acquired  a  right  to  enter  the  tract.  As  there 
were  no  laches  on  his  part,  and  the  facts  and  presumptions  seem  to  establish 
the  regularity  of  his  proceedings,  he  should  not  be  put  to  the  expense  and 
delay  of  another  contest  by  reason  of  loss  of  the  papers  through  the  laches 
of  the  local  office,  especially  as  Slater  appears  fully  to  have  abandoned  the 
tract  to  the  present  time,  not  objecting  lo  cancellation  of  his  own  or  to  an- 
other entry  thereof.  The  fact  that  his  (Aasland's)  claim  has  remained  un- 
determined for  fiVQ  years — through  no  fault  on  his  part — cannot  prejudice 
his  rights. 

I  modify  your  decision,,  and  direct  that  Slater's  entry  be  canceled,  and 
that  Aasland  be  allowed  to  enter  the  tract. 


MOORE  vs.  LYON. 

Homestead  Settlement. — The  additional  time  given  to  make  settlement  by  the  Act  of  March 
3,  1 88 1,  will  not  be  allowed  where  it  is  evident  that  the  failure  to  settle,  prior  to  contest, 
cannot  be  properly  attributed  to  climatic  reasons. 

Preference  Right  of  Entry. — The  preferred  right  of  a  contestant  will  not  be  considered  by 
the  Land  Department  until  it  is  asserted  by  an  application  for  the  land. 

Acting  Secretary  MULDROW  to  Commissioner  SPARKS,  February  18,  1886. 

I  have  before  me  the  case  of  Wesley  Moore  vs.  W.  F.  Lyon,  involving 
the  latter's  homestead  entry  No.  20935,  of  the  N.  E.  ^  of  Sec.  14,  T.  107, 
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R.  58,  Mitchell,  Dakota,  on  appeal  by  Lyon  from  your  predecessor's  de- 
cision of  December  9,  1884,  holding  the  entry  for  cancellation. 

Oo  examination  of  the  testimony  taken  at  the  hearing,  I  concur  in  his 
opinion  that  Lyon  wholly  failed  to  comply  with  the  requirements  of  the 
homestead  law  prior  to  the  initiation  of  contest,  and  that  he  is  without  a 
valid  excuse  for  s|ich  failure.  In  argument  he  invokes  the  act  of  March  3, 
1881  (21  Stat.,  511),  urging  that  he  should  be  allowed  the  additional  period 
in  which  to  commence  his  residence  on  the  land.  In  my  judgment,  said 
act  does  not  apply  to  this  case.  The  entry  was  made  in  July,  and  there  is 
DO  evidence  that  Lyon  was  prevented  from  settling  before  the  advent  of 
winter,  and  no  evidence  of  such  unusual  climatic  conditions  as  would  have 
prevented  his  settling  prior  to  date  of  the  contest.  For  the  foregoing  rea- 
sons, said  decision  is  affirmed. 

In  said  decision  it  was  also  ruled  that,  by  reason  of  a  certain  attempt  to 
withdraw  the  contest,  the  contestant  had  forfeited  his  preferred  right  of 
entry.  This  ruling  was  premature,  I  think,  and  is  therefore  overruled.  In 
consonance  with  the  ruling  in  the  case  of  F.  S.  Graham  (4  L.  D.-,  310; 
12  L.  O.,  273),  it  is  held  that  the  preferred  right  of  a  contestant  will  not 
be  considered  by  the  Land  Departipent  until  it  is  asserted  by  an  application 
for  the  land. 


LYMAN  vs.  FAYANT  et  al. 

Appeal, — The  decision  and  papers  in  a  case  should  be  retained  in  the 
local  office  for  a  period  of  thirty  days  following  notice  of  such  decision. 

Contestant, — The  preference  right  of  entry  accorded  the  successful  con- 
testant under  the  Act  of  May  14,  1880,  is  not  affected  by  the  want  of  the 
contestant's  qualification  to  make  such  entry  at  the  initiation  of  the  contest. 

Acting  Commissioner  Harrison  to  Register  and  Receiver^  Huroriy  Dakota^  August  30,  1884. 
(12  C.  L.  O.,  239.) 

Note. — The  above  decision  was  affirmed  by  Secretary  Lamar,  October  24,  1885. 
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Contestant —  When  Restricted  to  Land  in  Contest —  When  More  or  Different  Land  may  be 
Entered, — Discussion  of  the  question  how  far  a  contestant  in  his  entry  is  restricted  to  the 
land  in  contest. 

Commissioner  McFarland  to  Register  and  Receiver ^  Grand  Island ^  Neb.,  Nov,  30,  1883. 

I  have  to  state  that  the  rule  in  regard  to  timber  culture  contestants  being 
required,  as  an  act  precedent  or  simultaneous  to  instituting  contest,  to  file 
an  application  to  enter  the  tract  to  be  contested,  as  announced  by  the  Hon. 
Acting  Secretary  of  the  Interior  in  the  case  of  Bundy  vs,  Livingston,  re- 
ported in  Copp's  L.  O.,  vol.  9,  p.  173,  it  would  appear,  from  a  fair  inter- 
pretation of  the  language  employed  in  said  case,  that  a  contestant  of  a  prior 
timber  culture  entry  is  restricted  in  making  or  perfecting  his  entry,  to  the 
tract  described  in^  the  entry  contested,  unless  it  embraces  a  less  area  than 
the  maximum  of  a  timber  culture  entry,  when  it  does  not  appear  that  he  . 
would  be  barred  from  applying  to  enter,  and  entering  land  not  previously 
legally  taken,  and  contiguous  to  the  entry  contested,  enough  to  complete 
the  maximum  of  160  acres  in  a  compact  body;  in  the  case  cited  it  was  held 
**this  statute"  (Act  June  14,  1878,  Sec.  3),  ''restricts  a  contest  against  a 
prior  timber  culture  entry  to  one  who  seeks  to  enter  it  under  the  homestead 
or  timber  culture  laws."  Under  a  recent  decision  of  the  Hon.  Secretary  of 
the  Interior^  in  the  case  of  Bailey  vs.  Olson,  not  yet  reported  [see  2  L.  D., 
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40;  10  C.  L.  O.,  290. — Editor],  it  is  held  that  in  instituting  a  contest 
against  a  prior  homestead  entry,  no  obligation  is  imposed  upon  the  contest- 
ant at  the  inception  of  contest  analogous  to  that  in  timber  culture  contest, 
for  the  reason  that,  **the  preference  right  allowed  is  to  be  exercised  by 
making  entry  within  thirty  days  from  notice  of  cancellation,  and  not  by  a 
preliminary  application ; "  hence  it  would  appear  that,  iasuch  contests,  the 
contestant  is  not  restricted  to  the  tract  described  in  the  prior  homestead 
entry  contested,  but  may  elect  to  take  so  much  of  it  as  he  wishes,  and  of 
other  contiguous  land,  not  legally  taken,  to  complete  160  acres  in  a  com- 
pact body.  It  is  held  in  the  case  last  cited  that  a  successful  contestant  of  a 
homestead  entry  "may  take  or  refuse  to  take  the  land  at  his  pleasure,"  as 
under  Section  2297  of  R.  S.,  the  land  reverts  to  the  Government,  and  his 
preference  right  is  a  privilege  which  he  may  avail  himself  of  or  not,  as  he 
wishes;  hut  to  discourage,  so  far  as  can  be  done,  what  might  result  in  vexa- 
tions and  oppressive  contests  for  speculation  and  gain,  vigilance  should  be 
exercised  for  the  protection  oi  bona  fide  settlers. 


DAYTON  AND  DAYTON  vs.  SCOTT. 

Incorporation  of  Town — Successful  Contestant. — The  incorporation  of  a  town  or  city  will  not 
prevent  an  entry  of  lands  within  the  incorporated  limits  by  a  successful  contestant  whose 
right  of  entry  accrued  before  such  incorporation  [See  J.  M.  Dayton,  10  L.  O.,  327]. 

First  Applicant — Contest. — In  view  of  the  fact  that  L.  C.  Dayton,  the  first  contestant,  filed 
the  first  application  to  enter,  he  is  awarded  the  land. 

Acting  Secretary  JOSLYN  to  Commissioner  McFarland,  August  8,  1884. 

I  have  considered  the  case  of  James  R.  and  Lyman  C.  Dayton  vs,  An- 
drew L.  Scott,  as  presented  on  the  appeal  of  both  contestants  from  your 
decision  of  October  10,  1883,  holding  for  cancellation  Scott's  timber  culture 
entry  for  the  S.  E.  y^  of  Sec.  14,  Tp.  123,  R.  64,  Aberdeen,  Dak.,  but  de- 
ciding that  neither  of  said  contestants  is  entitled  to  a  preference  right  ot 
entry. 

^^  ^P  T*  ^^  T*  ^P  ^F  "^ 

Removing  from  this  case  the  mass  of  irrelevant  matter  that  only  serves  to 
burden  and  obscure  the  record,  it  will  be  observed  that  up  to  April  i8, 1882, 
there  was  no  application  to  enter  filed  by  either  Lyman  C.  or  James  R. 
Dayton. 

This  conclusion  under  the  circumstances  attending  the  case  is  unavoid- 
able, although  both  parties  have  laboriously  attempted  to  show  that  the 
record  is  incomplete,  and  that  each  had  filed  such  applications  prior  to  that 
time.  But  as  an  application  to  enter  is  an  essential  in  a  contest  against  a 
timber  culture  entry  (Bundy  vs,  Livingston,  9  Copp's  L.  O.,  p.  173),  with- 
out which  there  is  no  jurisdiction  in  the  local  office  (Hoyt  vs,  Sullivan,  10 
Copp's  L.  O.,  p.  258),  parol  testimony  contradicting  the  record,  which  dis- 
closes no  such  application,  will  always  be  closely  scrutinized,  even  in  the 
absence  of  an  adverse  party ;  but  where,  as  in  this  case,  the  race  for  priority 
is  sharp,  and  both  parties  are  asserting  substantially  the  same  claim  to  have 
the  record  amended,  there  is  no  safety  except  in  relying  upon  the  record  as 
it  stands. 

At  the  date  last  mentioned  Lyman  C.  Dayton  filed  homestead  application, 
at  which  time  the  contest  initiated  by  him,  March  15,  1882,  was  pending, 
as  well  as  his  motion  to  reopen  his  original  contest  that  was  dismissed  Feb- 
ruary 24,  1882. 

In  Bartlett  vs,  Dudley  (9  Copp's  L.  O.,  p.  215)  it  was  held  that  where 
contests  were  dismissed  under  the  rule  in  the  Bundy  case,  a  new  contest 
might  be  initiated  subject  to  the  intervening  rights  of  other  parties.     Again 
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in  the  case  of  Fergus  vs.  Gray  (ii  Copp's  L.  O.,  p.  99),  where  no  applica- 
tion accompanied  the  affidavit  of  contest,  but  the  contestant,  after  the  de- 
cision by  the  local  office,  filed  an  application,  this  Department  held  that  the 
contestant  was  entitled  to  proceed  with  the  contest,  dating  his  right  from 
the  filing  of  the  application,  subject  to  rights  intervening  prior  thereto. 
Hence  I  am  of  the  opinion  that  the  application  filed  April  i8th  must  be  ac- 
cepted as  curing  the  defect  in  the  pending  contest  of  Lyman  C.  Dayton. 

The  contest  of  James  R.  Dayton,  initiated  February  24,  1882,  being  ille- 
gal for  want  of  an  application,  was  no  bar  to  the  subsequent  proceedings  of 
Lyman  C.  Dayton  (Bivins  vs.  Shelley,  10  Copp's  L.  O..  212);  nor  can  the 
action  of  the  local  office  in  rejecting  the  said  application  of  Lyman  C.  Day- 
ton be  considered  as  in  any  way  affecting  the  right  he  acquired  on  filing  the 
same.  Therefore,  as  said  Dayton  furnished  evidence  May  11,  1882,  at  the 
hearing,  where  both  he  and  James  R.  Dayton  appeared  simultaneously, 
showing  that  Scott  had  failed  to  comply  with  the  law,  it  follows  that  he — 
Lyman  C.  Dayton — had  legally  established  his  right  to  perfect  his  home- 
stead entry  on  the  cancellation  of  the  existing  timber  culture  entry. 

The  city  of  Aberdeen  appears  to  have  been  duly  incorporated  March  15, 
1883,  ^°^  ^^  include  within  its  limits  this  land ;  but  as  a  successful  contest- 
ant prior  to  that  time  had  secured  a  right  of  entry  thereto,  the  subsequent 
incorporation  of  the  city  will  not  preclude  the  exercise  of  that  right. 

Your  decision  is  therefore  modified  in  accordance  with  the  foregoing,  and 
the  homestead  application  made  April  18,  1882,  by  Lyman  C.  Dayton,  will 
be  allowed. 

The  appeals  of  Mrs.  Nell,  James  R.^  and  James  M.  Dayton,  are  dismissed. 


STANTON  vs.  AINSWORTH  et  al. 

Preference  Right — Settlement  and  Improvement  of  Land  after  Contest. — 
The  fact  that  after  a  contest  was  initiated  against  a  homestead  entry,  the  land 
was  divided  into  town  lots  and  extensively  built  upon  by  persons  not  parties 
to  the  contest,  cannot  deprive  contestant  of  his  preference  right. 

Relinquishment  was  the  Result  of  Stanton* s  Contest. — ^The  relinquishment 
of  the  original  homestead  entry  was  the  result  of  Stanton's  contest,  and 
should  enure  to  his  benefit.  The  neglect  of  the  local  officers  should  not  de- 
prive him  of  his  rights.  He  has  used  due  diligence.  He  was  the  first  in 
time  and  has  followed  the  matter  persistently. 

Commissioner  STOCK  SLAG  ER  to  Register  and  Receiver ^  Chadron,  Nebraska^  February  28, 
1889.    (*5  C.  L.  O.,  279.) 


JAMES  W.  CONE. 

Contest. — ^When  an  entry  is  under  investigation  by  the  General  Land  Of- 
fice, an  application  to  contest  will  be  filed  to  await  the  result  of  such  inves- 
tigation. While  the  applicant  will  not  control  the  proceedings,  he  will,  if 
successful,  receive  the  preference  right  of  entry. 

Commissioner  SPARKS  to  yames  IV.  Cone,  Kirkwood^  Dakota,  Dec.  5,  1885.  (i  2  C.  L.  O.,  238.) 


PERKINS  VS.  ROBSON. 


Special  Agent' s  Report— Preference  Right. — A  party  furnishing  informa- 
tion as  the  basis  of  a  special  agent's  report  does  not  secure  thereby  a  prefer- 
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ence  right  of  entry  in  the  event  that  subsequent  action  on  said  report  results 
in  cancellation. 

Secretary  ViLAS  to  Commissioner  Stockslagee,  June  26,  1888.     (6  L.  D.,  828.) 


DRURY  vs.  SHETTERLY. 

Practice — Contest — Proceedings  by  the  Government. — An  application  to  contest  an  entry 

should  not  be  allowed  where  the  Government  in  its  own  interest  has  already  instituted 

proceedings  against  the  entry. 
No  preferred  rights  are  secured  under  a  contest  filed  during  the  pendency  of  gOYemment 

proceedings  against  the  entry  of  record,  if  such  entry  is  cancelled  as  the  result  of  said 

proceedings. 
The  rejection  of  an  application  to  contest,  necessarily  carries  with  it  the  rejection  of  the 

accompanying  application  to  enter. 

First  Assistant  Secretary  Chandlee  to  Acting  Commissioner  Stone,  August  3,  1 889. 

In  the  case  of  Morgan  S.  Drury  vs,  Andrew  J.  Shetterly,  I  have  consid- 
ered the  appeal  of  the  former  from  the  decision  of  your  office  of  February 
4,  1888,  allowing  Shetterly  to  file  declaratory  statement  for  the  N.  W  ^  of 
Sec.  35,  T.  1  S.,  R.  24  W.,  Kirwin,  Kansas,  and  permitting  Drury's  timber 
culture  entry  for  the  same  land  to  remain  intact  subject  to  Shetterly's  su- 
perior claim. 

It  appears  that  Charles  W.  Bradbury  made  pre  emption  cash  entry  of  said 
land  November  18,  1885,  which  was  held  for  cancellation  by  your  office 
January  20,  1887,  and  that  no  action  having  been  taken  and  an  appeal  taken 
from  your  said  decision  having  been  withdrawn,  the  entry  of  Bradbury  was 
canceled  by  your  office  October  20,  1887. 

The  entry  of  Bradbury  had  been  held  for  cancellation  prior  to  the  filing 
of  Drury's  application  to  contest,  and  was  canceled  as  a  result  of  proceed- 
ings instituted  by  your  office.  Drury  was  not  a  successful  contestant,  and  as 
he  did  not  procure  the  cancellation  of  Bradbury's  entry  he  was  not  entitled 
to  a  preference  right  of  entering  said  tract.     Clymena  A.  Vail  (6  L.  D., 

The  effect  of  this  application  made  by  Drury  to  enter  the  land  at  the  time 
he  filed  the  affidavit  of  contest  must  be  considered.  It  is  argued  that  it  at- 
tached the  moment  the  entry  of  Bradbury,  was  canceled,  and  gave  Drury  the 
superior  right  notwithstanding  the  fact  that  the  record  shows  that  Shetterly 
offered  his  declaratory  statement  October  26,  1887,  alleging  settlement  prior 
thereto,  and  that  Drury's  entry  was  not  placed  of  record  until  November 
22,  1887.  This  argument  is  not  tenable.  In  the  case  of  James  A.  Beckett 
(7  L.  D.,  352),  it  was  held  that  the  rejection  of  the  application  to  contest 
necessarily  carried  with  it  the  rejection  of  the  accompanying  application  to 
enter  the  tract. 

As  at  the  time  Shetterly  [Drury]  filed  upon  the  land  the  Government  was 
testing  the  validity  of  Bradbury's  entry,  and  the  tract  was  subsequently  made 
a  part  of  the  public  domain,  not  on  account  of  any  act  of  Drury,  but  by 
the  proceeding  of  the  Government,  Drury  should  not  be  permitted  to  reap 
the  benefit  of  the  action  thereof  by  his  premature  filing  and  application  to 
enter. 

Your  decision  is  therefore  affirmed. 
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FIELD  vs.  BLACK. 

Omiest^Filing — Act  of  May  14, 1880. — A  contest  against  a  pre-emption  filing  is  not  recog- 
nized, and  no  preferred  right  is  conferred  by  the  Act  of  May  14,  1880,  for  procuring  the 
cancellation  of  a  filing. 

Acting  S*cretary  JosLYN  to  Commissioner  McFarland,  August  21,  1883. 

%  -^  1^  m  Hn  t^  nn  Hf. 

Counsel  urge  that,  as  Field  had  contested  the  Whetstone  filing  and  paid 
the  office  fees,  his  entry  was  preferred  by  Section  2  of  the  Act  of  May  14, 
1880  (21  Stat.,  140).  The  record  fails  to  show  said  contest  and  ]>ayment, 
but  conceding  them  if  they  were  made  by  reason  of  his  ignorance  of  the  law, 
he  thereby  acquired  no  rights.  Does  the  section  cited  accord  him  the  pref- 
erence claimed  ?  It  gives  a  preferred  right  to  the  land  to  a  person  who 
"has  contested,  paid  the  land  office  fees,  and  procured  the  cancellation  of 
any  pre-emption,  homestead,  or  timber  culture  entry,"  and  as  Field  did  not 
contest  an  **  entry"  but  a  mere  **  filing  "  of  a  declaratory  statement,  his  case 
does  not  come  within  the  letter  of  the  act.  Does  it  come  within  its  spirit  ? 
On  the  theory  that  the  act  is  remedial,  its  correct  construction  is  to  arise 
from  a  consideration  of  '*  the  old  law,  the  mischief,  and  the  remedy,"  and 
when  these  are  well  understood,  as  in  the  present  instance,  there  can  be  no 
doubt  of  the  correctness  of  the  conclusion.  Under  the  old  law  an  entry  of 
any  kind  absolutely  reserved  the  land.  No  one  could  acquire  a  right  to 
land  so  appropriated,  and  hence  no  one  could  acquire  a  preferred  right  to 
it,  by  contesting  the  entry,  otherwise  than  by  statute  ;  the  mischief  was  the 
deprivation  of  the  government  for  a  tin'ie  of  the  benefits  of  a  knowledge  of 
forfeited  entries,  because  persons  were  discouraged  from  giving  the  informa- 
tion by  reason  of  the  lack  of  such  an  inducement ;  and  the  obvious  remedy 
was  the  reward  of  the  successful  contestant  by  a  preferred  right  to  the  land. 
Such  a  remedy  the  section  cited  provides  by  its  letter,  in  the  case  of  a  con- 
tested **  entry,"  and  its  spirit,  viewed  with  extremest  liberality,  can  not  be 
made  to  cover  the  case  of  a  contested  ''  filing,"  where  there  was  no  mischief, 
as  shown  above,  and  where  consequently  there  was  no  need  of  a  remedy.  '*'- 

I  concur  in  your  opinion  that  Section  2  of  the  Act  of  May  14,  7880, 
gives  a  preferred  right  to  a  person  instituting  contest  only  when  its  issue  is 
the  restoration  of  the  land  to  settlement  by  the  cancellation  of  an  entry, 
and  your  decision  is  accordingly  affirmed. 


CONLY  vs.  PRICE. 

Second  Contest — Proceedings  by  Government. — An  application  to  contest  an  entry  filed 
pending  Government  proceedings  against  said  entry,  in  the  absence  of  some  good  reason 
for  suspending  such  proceedings  in  favor  of  said  applicant,  should  be  received  and  held 
subject  to  the  final  determination  of  said  proceedings. 

A  second  contest,  filed  during  the  pendency  of  a  prior  suit,  should  be  received  and  held  in 
abeyance  subject  to  the  final  disposition  of  the  pending  case. 

Notice. — Notice  of  cancellation,  given  through  the  mail,  should  be  in  strict  conformity  with 
Rules  17  and  18  of  Practice. 

Preftrence  Right. — A  successful  contestant  should  not  be  permitted  to  exercise  his  prefer- 
ence right  in  the  presence  of  an  intervening  entry,  until  after  due  action  had,  on  notice  to 
the  intervening  entryman  to  show  cause  why  his  entry  should  not  be  canceled. 

A  preference  right  of  entry  can  not  be  secured  through  a  speculative  contest. 

Concurring  decisions  of  the  local  and  General  Land  Offices  as  to  questions  of  fact  are  gen- 
eraUy  accepted  as  conclusive  by  the  Department,  where  the  evidence  is  conflicting, 

*  A  picfaied  right  of  entry  canooC  be  secured  through  a  contest  against  a  pre-emption  filing.    Peterson  V9. 
^»rd,9  L.  D.,9a. 
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Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office ^  October  17, 1889. 
April  8,  1880,  J.  W.  Perry  made  homestead  entry  No.  2183,  for  the  N. 

E.  }i  of  N.  E.  }i  of  Sec.  21,  and  N.  J^  of  N.  W.  }^  of  Sec.  22,  T.  15  N., 
R.  22  W.,  North  Platte  district,  Nebraska.  In  August,  1884,  proceedings 
against  said  entry  were  instituted  in  behalf  of  the  Government  by  Inspector 

F.  D.  Hobbs.  Conly,  the  contestant  herein,  having  learned  of  the  pro- 
ceedings by  the  Government  against  Perry's  entry,  and  knowing  (as  he 
states)  ''that  said  entry  was  fraudulent  and  had  been  abandoned  "  for  more 
than  two  years  by  Perry,  began  improvements  on  the  land  August  22,  1884. 
and  having  built  a  frame  hous^  thereon,  fourteen  by  sixteen  feet,  moved  his 
family,  consisting  of  a  wife  and  children,  into  said  house,  September  7, 

1884,  where  he  and  they  have  since  continuously  resided.  After  this  action 
on  the  part  of  Conly,  which  was  known  to  Price,  the  contestee  herein,  the 
said  proceedings  by  the  Government  against  the  entry  of  Perry  were  sus- 
pended, *'and  Price  was  permitted  to  contest  said  entry  for  abandonment, 
which  he  did  October  17,  1884.  In  the  meantime,  September  23,  1884, 
Conly  made  application  to  file  preemption  declaratory  statement  for  the 
land,  which  was  rejected  by  the  local  officers,  November  14,  1884,  because 
of  Perry's  entry  existing  of  record.  Conly  thereupon  made  application  to 
contest  Perry's  entry,  which  was  rejected  by  the  local  officers  on  account  of 
the  pending  contest  of  Price.  At  the  date  set  for  the  hearing  of  Price's 
contest,  he  failed  to  appear,  and  it  was  dismissed,  December  8,  1884. 
Price,  however,  applied  January  8,  1885,  to  make  a  second  contest  of  the 
entry  and  his  application  was  allowed,  and  Conly,  having  learned  of  the 
dismissal  of  Price's  first  contest,  on  January  22,  1885,  renewed  his  applica- 
tion to  contest,  which  was  again  rejected,  because  of  the  pendency  of  Price's 
second  contest.  Perry  having  made  default  at  the  hearing  ordered  on  Price's 
second  contest,  his  entry  was  canceled  by  your  office  by  letter  of  June  2, 

1885.  It  appears  from  the  records  of  the  local  office,  that  a  letter  was 
mailed  June  6,  1885,  advising  Price  of  the  cancellation  of  the  entry,  but  he 
claims  that  the  letter  was  post- marked  July  10,  1885,  ^"^  ^^^^  ^^  ^^^  °^' 
receive  it  until  July  15,  1885.  ^^  applied  and  was  allowed  by  the  local 
officers  to  make  homestead  entry  of  the  land,  July  27,  1885.  Prior  thereto, 
however,  on  June  9,  1885,  the  local  officers  had  also  allowed  Conly  to  enter 
the  tract  under  the  homestead  law. 

August  13,  1885,  Conly  initiated  a  contest  against  the  entry  of  Price,  al- 
leging, substantially,  that  Price's  contest  was  fraudulent  and  speculative, 
that  he  had  failed  to  make  entry  within  thirty  days  from  service  of  notice  of 
the  cancellation  of  the  entry  of  Perry,  and  had  not  settled  or  resided  on  the 
land  in  good  faith  or  improved  it  in  accordance  with  the  law.  On  hearing 
ordered  and  commenced  on  this  contest,  September  29,  1885,  the  local  offi- 
cers found  in  favor  of  the  contestant  and  recommended  the  cancellation  of 
Price's  entry,  and  your  office  by  decision  of  September  11,  1888,  sustained 
their  action.     Price  now  appeals  from  said  decision. 

Several  irregularities  intervened  in  the  proceedings  before  the  local  offi- 
cers. In  the  first  place,  the  proceedings  by  the  Government  against  Perry's 
entry  and  the  subsequent  contest  of  Price  being  upon  the  same  ground — 
abandonment,  unless  the  facts,  upon  which  the  Government  proceedings 
were  based,  were  brought  to  the  knowledge  of  the  inspector  by  the  instru- 
mentality of  Price,  or  he  had  in  some  way  rendered  valuable  assistance  to 
the  Government  in  the  matter,  or  some  other  valid  reason  existed  for  such 
action,  those  proceedings  should  not  have  been  suspended  and  Price  allowed 
to  contest.  One  of  the  leading,  if  not  the  main  objects  of  the  Act  of  May 
i4>  1880  (21  Stat.,  140),  in  giving  successful  contestants  the  preference 
right  of  entry  for  thirty  days,  was  to  encourage  parties  to  bring  to  the  notice 


PRACTICE.  178 

of  the  authorities  frauds  and  violations  of  the  law  by  entrymen.  In  this 
case  the  land  had  been  abandoned  by  Perry  for  more  than  two  years  ;  this 
was  veil  known,  and  it  would  seem  there  was  no  difficulty  in  procuring  the 
cancellation  of  the  entry  without  the  assistance  of  Price,  and  it  does  not  ap- 
pear that  Price  was  instrumental  in  bringing  the  abandonment  to  the  know- 
ledge of  those  representing  the  Government,  or  had  in  any  way  assisted 
them.  The  suspension  of  procedings  on  the  part  of  the  Government  and 
allowance  of  Price's  application  to  contest,  gave  him  an  advantage  over 
Conly,  to  which,  so  far  as  the  record  discloses,  he  was  not  entitled  by  any 
action  on  his  part.  (Joseph  A.  Bullen,  8  L.  D.,  301.)  The  application  of 
Price  to  contest  should,  in  the  absence  of  some  valid  reason  for  suspending 
the  Government  proceedings  in  his  favor,  have  been  received  and  held  sub- 
ject to  the  final  determination  of  such  proceedings.  (United  States  vs. 
Scott  Rhea,  8  L.  D.,  578.) 

In  the  second  place,  as  stated  by  your  office,  Conly's  first  application  to 
contest  should  not  have  been  rejected  because  of  the  pendency  of  the  con- 
test of  Price,  but  received  and  held  in  abeyance  subject  to  the  final  disposi- 
tion of  said  contest.  (Churchill  vs,  Seeley  ei  aLy  4  L.  D.,  589.)  If  this 
course  had  been  pursued,  or  Conly  had  duly  appealed  from  the  rejection  of 
his  said  application,  his  right  to  proceed  with  his  contest  would  have  at- 
tached on  the  dismissal  of  that  of  Price,  December  8,  1884.  He  did  not 
appeal,  however,  but  on  January  22,  1885,  renewed  bis  application  to  con- 
test, which  was  rejected  because  of  the  pendency  of  a  second  contest  by 
Price,  initiated  January  8,  1885.  By  this  course,  he  waived  or  lost  his  rights 
under  his  first  application  (Churchill  vs,  Seeley  et  aL^  supra),  and  while  his 
second  application  should  have  been  received  and  held  subject  to  the  de- 
termination of  Price's  second  contest,  its  rejection  was  at  most  error  with- 
out injury,  as  the  entry  was  canceled  on  said  second  contest  of  Price.  By 
this  cancellation,  Price  (if  his  contest  was  valid)  secured  the  preference 
right  of  entry  to  be  exercised  within  thirty  days  from  the  service  of  legal 
notice  thereof. 

^P  ^K  ^p  ^P  ^p  ^p  ^*  ^p 

Price's  right  of  entry  is  predicated  upon  his  claim  of  a  preference  right  as 
a  successful  contestant.  If  his  contest  was  invalid  because  fraudulent  or  spec- 
ulative, or  for  any  other  reason  not  in  good  faith,  then  he  acquired  thereby 
no  preference  right  pf  entry,  and  his  entry  (or  application  to  enter,  as  it  is 
herein  considered)  was  without  any  basis  upon  which  to  rest,  and  is  there- 
fore no  ground  for  canceling  the  entry  of  Conly.*  (Dayton  vs,  Dayton, 
8  L.  D.,  248).  In  Conly's  affidavit  on  which  the  hearing  was  ordered, 
it  is  charged  "  that  Price  had  been  in  the  habit  of  contesting  entries  and 
withdrawing  the  same  for  a  money  consideration,  and  had  offered  to 
withdraw"  his  contest  in  this  case  '<  for  1 100.00,  and  that  his  said  contest 
was  for  speculative  purposes  and  not  in  good  faith."  In  the  notice  of  the 
hearing  served  on  Price,  these  and  the  other  charges  stated  at  the  outset  of 
this  decision,  were  set  forth,  and  he  should  have  been  prepared  to  meet 
them.  The  testimony  on  the  part  of  Conly  tends  to  show  that  Price  had 
made  and  abandoned  three  other  contests  for  a  moneyed  consideration,  and 
had,  in  like  manner,  proposed  to  abandon  his  claim  now  in  question.  Al- 
though the  testimony  introduced  by  Conly  is  specific  as  to  contests  aban- 
doned and  amounts  received  for  such  abandonment,  Price  on  being  after- 

•  NEILSON  vs.  SHAW. 
frfferemet  Right  of  Entry^ectUaiivt  Contest. —K  preference  right  of  entry  cannot  be  secured  through 
a  omieit  initiated  for  the  purpose  of  seUing  the  right  of  contest,  rather  than  securing  the  canceUation  of  the 
«trf. 

Socrtttarj  L^MAS  U  CommUtionor  Sparks,  OctoUr  9,  x886.    (5  L.  D.,  35S ;  13  C.  U  C,  378) 
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wards  put  upon  the  stand,  is  only  asked  by  his  counsel  the  general  question, 
whether  he  had  ever  made  any  speculative  contests,  and  he  answers  simply 
that  he  never  had.  The  testimony  as  to  his  offer  to  abandon  **  for  pay'*  his 
present  claim  is  also  specific,  but  there  is  no  specific  denial  by  him  that  he 
made  such  offer.  He  only  states  on  this  point  that  he  made  the  contest 
"for  his  own  benefit."  This  might  be  true,  and  the  contest  might  still 
have  been  made  with  a  view  of  abandonment  for  a  consideration.  The 
local  officers  found  that  "  Price  had  instituted  other  contests  and  abandoned 
them  for  pay,  and  had  offered  to  abandon  this  one  in  question  for  pay." 
The  testimony  as  to  this  matter,  taken  in  connection  with  his  meagre  im- 
provements and  inhabitancy  of  the  land,  in  my  opinion,  sustains  the  con- 
clusion of  the  local  officers,  that  Price's  contest  of  Perry's  entry  was  "  spec- 
ulative "  or  made  with  a  view  of  **  selling  out "  or  being  "  bought  off."  If 
made  for  such  a  purpose,  it  was  not  in  contemplation  of  law  a  bona  fide  con- 
test, upon  which  a  preference  right  of  entry  can  be  based. 

^p  9^  ^^  ^^  ^^  ^^  ^^  ^P 

The  conclusion  attained  by  the  local  officers  and  your  Office,  that  the 
entry  of  Price  should  be  canceled  and  that  of  Conly  allowed  to  remain  in- 
tact, is  concurred  in.     Your  office  decision  is,  therefore,  affirmed. 


HOLLANTS  vs.  SULLIVAN. 

Contestant's  Preference  Right — Act  of  June  z^,  t88o. — Failure  to  assert  the  preference 
right  of  entry  within  the  statutory  period  after  cancellation  deprives  the  successful  contest- 
ant  of  all  rights  gained  by  the  conlest,  and  he  cannot  thereafter  be  heard  as  a  party  in  in- 
terest to  object  to  the  subsequent  purchase  of  land  under  the  Act  of  June  15,  1880. 

The  right  of  purchase  under  said  act  is  not  affected  by  reason  of  the  original  homestead  affi> 
davit  having  been  illegally  made  before  a  clerk  of  court. 

Acting  Secretary  MULDROW  to  Commissioner  SPARKS,  August  31,  1886. 

I  have  considered  the  case  of  William  Hollants  vs.  Michael  Sullivan,  in- 
volving the  S.  E.  y^  of  Sec.  10,  T.  104  N.,  R.  54  W.,  5th  P.  M,,  Mitchell, 
Dakota  (Sioux  Falls  series),  on  appeal  from  your  office  decision  of  February 
16,  1885,  adverse  to  Hollants. 

The  record  shows  the  following  facts:  May  11,  1880,  Sullivan  made 
homestead  entry  of  the  tract  described.  October  35,  1882,  Hollants  com- 
menced contest  against  said  entry,  charging  failure  to  settle  upon  and  im- 
prove the  tract  as  required  by  law.  Hearing  was  set  for  January  12,  1883, 
notice  of  which  was  given  by  publication  and  by  registered  letter  sent  to 
claimant's  last  known  address. 

Claimant  was  not  present,  nor  was  he  represented  at  the  hearing.  On 
the  affidavit  of  contestant,  corroborated  by  two  witnesses,  setting  forth  that 
Sullivan  had  not  cultivated,  built  or  resided  upon  or  in  any  way  improved 
the  tract  since  the  date  of  entry,  the  Register  and  Receiver  adjudged  the 
entry  forfeited.  Said  judgment  was  rendered  on  the  day  of  the  hearing,  to 
wit,  January  12,  1883,  and  no  appeal  was  taken  therefrom.  September  14, 
1883,  your  office,  in  the  regular  course  of  business,  and  following  the  judg- 
ment of  the  local  office,  canceled  said  entry  upon  the  records.  In  August, 
1883,  however,  Sullivan  had  applied  to  purchase  under  the  Act  of  June  15, 
1880,  and  on  the  i8th  of  the  same  month  he  was  allowed  to  purchase,  and 
final  cash  certificate  was  issued  to  him  by  the  local  office. 

Recurring  to  such  of  the  facts  presented  by  the. foregoing  recital  as  are 
necessary  to  a  decision  of  the  case,  we  find : 

I  That  Hollants,  as  a  successful  contestant,  failed  to  avail  himself  of  his 
preferred  right  of  entry  under  Section  2  of  the  Act  of  May  14,  1880,  and 
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2.  That  Sullivan  aflef  the  expiration  of  said  preferred  right  and  prior  to 
the  cancella'tion  of  his  entry  on  the  records  of  your  office,  applied  and  was 
allowed  to  purchase  under  the  Act  of  June  i,  1880.  Hollants  not  only  per- 
mitted the  time  during  which  the  law  gave  him  a  preferred  right  of  entry  to 
elapse,  but  he  waited  until  June  14,  1884,  nine  months  after  the  cancella- 
tion of  Sullivan's  entry  on  the  records  of  your  office,  and  ten  months  after 
Sullivan's  purchase  under  the  Act  of  June  15,  1880,  before  making  a  move 
in  the  direction  of  claiming  the  tract-.  He  then  asked  that  Sullivan's  pur- 
chase be  set  aside  and  that  he  be  allowed  to  enter. 

Your  office  very  properly  by  its  first  decision,  that  of  September  6,  1884, 
in  the  case,  held  Sullivan's  purchase  valid  and  rejected  Hollants'  applica- 
tion. Under  the  rulings  and  decisions  of  the  department  in  force  at  that 
time,  Sullivan  had  a  right  at  any  time  pending  the  contest  to  purchase  under 
the  provisions  of  Section  2  of  the  Act  of  June  15,  1880,  and  thus  as  against 
the  contestant  as  well  as  the  rest  of  the  world,  could  secure  title  to  the  tract 
in  contest. 

This  interpretation  has  recently  been  changed  in  the  case  of  Freise  vs^ 
Hobson  (4  L.  D.,  580),  but  such  change  does  not  affect  rights  which  were 
acquired  and  which  as  in  this  case  became  vested  under  previous  rulings  and 
decisions.  But  the  former  ruling  under  which  Sullivan  was  allowed  to  pur- 
chase does  Hollants  no  harm,  for  under  any  construction  or  interpretation 
of  the  law,  it  deprives  him  of  no  statutory  right.  Not  having  asserted  his 
preferred  right  as  a  successful  contestant,  he  at  the  end  of  thirty  days  after 
notice  of  cancellation  occupied  a  position  with  reference  to  his  right  to 
enter  in  no  way  superior  to  that  of  any  other  person  qualified  to  enter.  His 
rights  were  then,  so  far  as  his  contest  was  concerned,  simply  on  a  par  with 
those  of  others  who  might  desire  to  claim  the  land. 

This  being  true,  he  could  not  at  the  date  when  he  asked  for  the  cancella- 
tion of  Sullivan's  cash  entry  make  his  demand  as  a  party  in  interest,  for  he 
had  waived  whatever  statutory  right  he  might  otherwise  have  claimed,  by 
his  failure  to  assert  it  in  time.  The  question  as  to  Sullivan's  rights  under 
his  purchase  therefore  becomes  one  solely  between  him  and  the  Government, 
and  as  before  stated,  his  right  to  purchase  as  he  did  was  indisputable  under 
the  rulings  and  decisions  governing  your  office  and  the  department  at  that 
time. 

It  is  objected,  however,  by  appellant  that  the  affidavit  made  by  Sullivan 
when  he  made  his  homestead  entry  was  not  in  accordance  with  law;  that 
therefore  his  homestead  entry  was  illegal  and  void,  and  that  no  right  of  pur- 
chase under  the  Act  of  June  15,  1880,  could  be  predicated  upon  such  an 
entry.  The  ground  of  objection  to  the  affidavit  is  that  it  was  made  before 
a  clerk  of  court,  under  section  2294  of  the  Revised  Statutes,  whereas  it  could 
not  legally  be  made  so,  for  the  reason  that  neither  Sullivan  nor  any  member 
of  his  family  was  then  residing  on  the  land. 

Admitting  the  fact  to  be  as  charged,  such  irregularity  could  be  cured  by 
the  filing  of  a  properly  executed  affidavit,  and  would  not  render  the  entry 
void,  but  only  voidable ;  and  said  entry  being  on  its  face  valid,  segregated 
and  appropriated  the  land  covered  thereby,  so  long  as  it  remained  of  record ; 
Graham  vs,  Hastings  and  Dakota  Railway  Company  (i  L.  D.,  380;  9  C. 
L.  O.,  236);  St.  Paul,  Minneapolis  and  Manitoba  R.  R.  Co.  vs.  Forseth 
(3  L.  D.,  446;  12  C.  L.  O.,  39). 

The  case  consequently  comes  clearly  within  the  purview  of  the  Act  of 
Jtine  15,  1880,  80  as  to  authorize  Sullivan's  purchase  thereunder.  It  was 
long  held  by  your  office,  and  that  view  has  been  sustained  by  the  Depart- 
ment (see  case  of  Geo.  W.  Maughan,  i  L.  D.,  53 ;  9  C.  L.  O.,  56),  that 
purchase  maybe  made  under  Section  2  of  the  Act  of  June  15,  1880,  al- 
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though  the  homestead  entry  was  void  at  inception.  I  do  not  stop  here  to 
consider  the  correctness  of  the  view  thus  enunciated,  for  it  is  not  necessary 
to  this  case,  but  refer  to  it  to  show  the  extent  to  which  the  Department  has 
gone  in  administering  the  Act  of  June  15,  1880. 

Tour  office  decision  awarding  the  tract  in  question  to  Sullivan  under  his 
purchase  is  affirmed. 


MORGAN  vs.  DOYLE. 

Death  of  Contestant, — ^Where  contestant  dies,  as  his  right  is  a  personal  one,  it  leaves  the 
case  between  the  government  and  the  entryman.  And  in  this  case,  as  the  party  has  sub« 
sequenlly  complied  with  the  law  and  shown  good  faith,  his  entry  may  stand. 

Secretary  Teller  to  Commisnoner  McFarland,  yuly  7,  1884. 

I  have  considered  the  case  of  Henry  Morgan  vs,  M.  B.  Doyle,  on  the 
appeal  of  Doyle  from  your  decision  of  October  3,  1883,  holding  for  cancel- 
lation his  homestead  entry  for  the  N.  W.  ^  of  Sec.  20,  Tp.  139,  R.  81, 
Bismarck,  Dakota. 

October  25,  1881,  Doyle  made  his  entry,  and  Morgan,  November  28, 
1882,  began  contest  against  the  same,  alleging  abandonment,  the  hearing 
being  had  February  27,  1883. 

It  appears  that  Doyle  at  the  time  he  made  entry,  was  clerk  of  the  court, 
and  living  at  Mandan,  Dakota.  Some  time  in  April,  1882,  he  went  with 
his  wife  to  the  claim,  where  he  had  previously  procured  the  erection  of  a 
house,  and  remained  one  night,  returning  the  next  day  to  Mandan.  Sub- 
sequently, and  up  to  December  10,  1882,  he  once  or  twice  a  month,  with 
his  wife,  visited  the  land  and  stayed  over  night  there.  During  this  time 
his  improvements  comprised  a  house — worth,  perhaps,  ;jioo — and  breaking 
to  the  extent  of  about  nine  acres,  a  part  of  which  was  cultivated  to  crop. 

The  above  state  of  facts  was  explained  by  the  claimant's  showing,  to  the 
effect  that  his  official  duties  required  his  presence  at  Mandan,  and  that  his 
poverty  precluded  him  from  adopting  any  other  course  during  that  time. 

I  concur  in  your  conclusion  that  the  evidence  on  behalf  of  Doyle  did  not 
establish  such  a  condition  of  affairs  as  would  justify  his  failure  to  properly 
reside  upon  the  land.  A  temporary  absence  m  the  performance  of  official 
duties  would  not  be  considered  as  abandonment  where  a  bona  fide  settle- 
ment, followed  by  residence,  preceded  such  absence  (Harris  vs,  Radcliffe, 
10  Copp's  L.  O.,  p.  209) ;  but  in  this  case  Doyle's  official  duties  prevented 
him  from  residing  on  the  land  when  he  made  his  entry,  and  his  acts  there- 
after, even  if  good  faith  be  conceded,  can  only  be  construed  as  an  endeavor 
to  comply  nominally  with  the  law  while  actually  residing  elsewhere ;  and  were 
it  not  for  circumstances  arising  subsequent  to  the  hearing  and  your  decision, 
I  should  affirm  the  judgment  of  your  office  without  further  consideration. 

It  appears,  however,  from  the  affidavit  of  the  attending  physician,  that 
Morgan  died  May  5,  1884,  and  by  ex  parte  evidence,  filed  by  Doyle,  it  is 
shown  that  since  April,  1883,  he  has  resided  continuously  upon  his  land, 
and  that  he  has  placed  improvements  thereon  to  the  value  of  |8oo. 

Now,  whatever  right  the  contestant  acquires  in  cases  of  this  nature,  is  by 
virtue  of  the  Act  of  May  14,  1880  (21  Stat.,  140),  and  the  right  thereby 
conferred  is  personal  (Boyson  vs.  Born,  9  Copp,  61),  hence  the  case  as  it 
now  stands  is  entirely  between  the  entryman  and  the  Government. 

In  view  of  the  fact  that  Doyle  has  since  April,  1883,  complied  in  all  re- 
spects with  the  law,  and  has  shown  his  good  faith  by  the  extensive  improve- 
ments made  since  then,  I  am  of  the  opinion  that  his  entry  should  not  be 
disturbed. 

Your  decision  is  therefore  reversed,  and  the  contest  dismissed. 
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FITZSIMMONS  vs.  MEDER. 

Death  of  Contestant — The  right  acquired  by  a  contestant  is  personal,  and 
on  his  death  the  question  at  issue  is  between  the  entry  man  and  the  Govern- 
ment.* 

Acting  Secretary  MULDROW  to  Commissioner  Sparks,  August  2,  1887.     (6  L.  D.,  93;   14 
C.  L.  O.,  150.) 


JOHNSON  VS.  CLEAVELAND. 

Death  of  Contestant. — The  rule  that  Ihe  right  of  ihe  contestant  is  personal  and  terminates 
with  his  death,  applies  only  to  contests  in  which  the  contestant  has  no  other  claim  or  right 
than  the  preferred  right  he  may  secure  as  a  successful  contestant. 

The  heirs  of  a  deceased  pre  emptor  are  entitled  to  be  heard  on  appeal  from  a  decision  of 
the  General  Land  Office  awarding  the  land  to  an  adverse  claimant. 

Secretary  NOBLK  to  Commissioner  Stockslager,  April  11,  1889. 

By  letter  of  November  3,  1888,  you  transmitted  to  the  Department  an 
appeal,  filed  by  M.  D.  Hyde,  attorney  for  the  heirs  of  Parks  B.  Johnson, 
from  your  decision  of  May  7,  1888,  dismissing  the  contest  in  said  case. 

Since  the  case  has  been  pending  before  the  Department,  Messrs.  Curtis  & 
Buidett,  attorneys  for  Cleaveland,  have  filed  a  motion  to  dismiss  said  ap- 
peal, upon  the  ground  that  the  death  of  the  contestant,  which  occurred 
prior  to  the  date  of  your  decision,  works  an  abatement  of  the  contest  as 
between  the  parties. 

The  rulings  of  the  Department,  that  a  contest  is  only  a  personal  right 
that  dies  with  the  contestant,  applies  only  to  contests  where  the  contestant 
has  no  claim  or  right  to  the  tract,  except  the  preference  right  which  he  may 
acquire  as  a  successful  contestant,  but  does  not  apply  in  cases  where  the  con- 
test is  based  upon  a  superior  claim  or  right  to  a  tract  of  land,  and  is  brought 
for  the  purpose  of  determining  the  superior  or  prior  right  to  said  tract  as 
between  the  contestant  and  the  contestee. 

By  reference  to  your  decision  of  May  7,  1888,  it  appears  that  this  contest 
was  brought  by  Johnson  against  Cleaveland  for  the  purpose  of  determining 
the  priority  of  right  to  the  tract  involved,  by  virtue  of  settlement  and  ap- 
plication to  enter  the  land,  upon  which  a  hearing  was  had  before  the  local 
officers,  and  appeal  was  taken  therefrom  by  Johnson  November  7,  1885. 

While  the  case  was  pending  in  your  office,  Johnson  died,  to  wit :  during 
the  year  1887.     Your  office  decided  adversely  to  the  contestant,  Johnson, 
and  held  that,  *'  if  the  contestant  is  dead,  no  appeal  will  lie  in  the  case,  as 
no  one  else  can  appeal  for  him." 
It  is  upon  this  ruling  of  your  office  that  the  motion  to  dismiss  is  based. 
Section  2269  of  the  Revised  Statutes  provides,  that — 

Where  a  party  entitled  to  claim  the  benefits  of  the  pre-emption  laws  dies  before  consum> 
mating  his  claim,  by  BUng  in  due  time  all  the  papers  essential  to  the  establishment  of  the 
same,  it  shall  be  competent  for  the  executor  or  administrator  of  the  estate  of  such  party,  or 
one  of  his  heirs,  to  file  the  necessary  papers  to  complete  the  same ;  but  the  entry  in  such 
cases  shall  be  made  in  favor  of  the  heirs  of  the  deceased  pre- emptor,  and  a  patent  thereon 
^11  cause  the  title  to  inure  to  such  heirs,  as  if  their  names  had  been  specially  mentioned. 

It  appearing  from  the  record  in  this  case  that  the  heirs  of  Johnson  have 
the  right  to  file  an  appeal  from  your  decision,  the  motion  to  dismiss  is  denied, 
and  the  appeal  will  be  considered  in  its  order  on  the  docket. 

•This  ntle  w  also  followed  in  Hard  vs.  Smith,  7  L.  D.,  491.  The  right  of  the  contestant  is  penonsi  and 
terminates  with  his  death.  The  death  of  the  contestant  abates  the  contest,  and  Jeaves  the  ca»t  solely  between 
(be  ntryman  and  the  Gorernment :  but  the  claimant  is  not  entitled  to  an  order  dismissing  the  contest  on 
*coount  ol  the  contestant's  death,  as  the  Department  may  on  its  own  motion  proceed  against  the  entry. 
Amstroag  v$.  Taylor  #^  «/.,  8  L.  D.,  598 ;  16  C.  L.  O.,  85. 

12 
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WELCH  vs.  DUNCAN  et  al. 

Desert  Land  Contest, — On  the  cancellation  of  an  entry  under  contest,  the 
land  covered  thereby  is  at  once  open  to  settlement  and  entry,  subject  only 
to  the  preferred  right  of  the  successful  contestant. 

During  the  period  accorded  the  successful  contestant  for  the  exercise  of 
his  preference  rights,  the  application  of  another  to  enter  may  be  allowed, 
subject  to  the  right  of  the  contestant.    . 

Right  of  Stucessful  Contestant, — The  right  conferred  on  the  successful 
contestant  by  section  2,  Act  of  May  14,  1880,  is  personal  right  which  can- 
not be  transferred  to  another. 

A  preferred  right  of  entry  cannot  be  acquired  through  a  contest  prose- 
cuted in  the  name  of  another. 

The  fact  that  the  homestead  applicant  failed  to  tender  the  fees  and  com- 
missions, and  file  his  preliminary  affidavit,  will  not  defeat  his  right  of  entry 
where  the  application  was  rejected  on  the  ground  that  the  land  was  excluded 
from  entry  by  the  preference  right  of  a  successful  contestant. 

First  Assistant  Secretary  MuLDROW  to  Commissioner  Stockslager,  August  13,  1888.    (7 
L.  D„  186.) 


^--RELINQUISHMENTS  AS  AFFECTING  CONTESTS. 

MARY  STANTON. 

Desert  Land  Entry — Relinquishment, — On  relinquishment  of  a  desert 
land  entry  the  land  covered  thereby  is  held  open  to  entry  and  settlement 
without  further  action  on  the  part  of  the  Commissioner  of  the  General  Land 
Office. 

Preference  Right, — A  desert  land  entry  may  be  allowed  subject  to  the 
preference  right  of  a  successful  contestant. 

Secretary  ViLKS  to  Acting  Commissioner  Stockslagkr,  March  15,  l888.  (15  C.  L,  0., 
163.)  

HOYT  vs.  SULLIVAN. 

I^ules  of  Practice. — No  rule  formulated  for  the  administration  of  the  law  will  be  permitted 
in  its  operation  to  defeat  a  statutory  right. 

Non-compliance — Right  of  Entry, — At  the  moment  the  original  timber  culture  claimant 
fails  to  comply  with  the  law,  the  right  of  another  legal  applicant  to  enter  the  land  under 
the  homestead  or  timber  culture  law  is  complete. 

Kelinquishmtnt — Contestant. — While  upon  relinquishment  of  a  timber  culture  entry,  the 
land  is  subject  to  entry  by  a  qualified  party,  such  right  may  be  subject  to  the  right  of 
another  party  who  has  duly  contested  and  procured  the  cancellation  of  the  entry.  A  re- 
linquishment may  be  shown  to  be  an  independent  transaction,  and  not  evidence  m  the 
contestant's  favor,  in  which  case  the  land  will  be  open  to  the  first  legal  applicant. 

Secretary  Teller  to  Commissioner  McFarland,  October  25,  1883. 

I  have  considered  the  case  of  Melvin  A.  Hoyt  vs,  B.  H.  Sullivan,  involv- 
ing timber  culture  entry  for  the  S.  E.  ^  of  Section  3,  Township  103  north, 
Range  64  west,  Mitchell,  Dakota,  on  Hoyt*s  appeal  from  your  decision  of 
June  13,  1883,  canceling  his  entry  for  said  land. 

It  appears  that  Luther  B.  Sanborn  entered  the  above  described  tract  under 
the  timber  culture  laws,  October  28,  1880,  and  that  October  28,  1881, 
Sullivan  initiated  a  contest  against  said  entry  on  the  ground  of  abandon- 
ment. 
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December  9,  1881,  a  hearing  was  had,  and  Sullivan  introduced  evidence 
showiDg  that  Sanborn  up  to  the  date  of  the  hearing  had  in  no  manner  cul- 
tivated, broken  or  improved  said  tract.  Sanborn  did  not  appear  at  the 
hearing.  The  finding  of  the  local  office  is  apparently  endorsed  on  the  back 
of  the  contest  affidavit  in  the  following  terms,  "Declared  forfeited  and  ap- 
peal notice  issued,"  but  the  endorsement  bears  no  date  or  signature. 

March  10,  1882,  the  local  office  on  motion  of  one  C.  S.  Rowe,  claiming 
to  be  Sanborn's  attorney,  dismissed  Sullivan's  contest  without  notice  to  the 
said  Sullivan,  and  allowed  the  said  Rowe  to  initiate  a  contest  against  San- 
born's entry  in  his  own  name.  The  only  record  that  appears  of  the  action 
of  the  district  officer  dismissing  Sullivan's  contest,  is  found  endorsed  on  his 
contest  affidavit  as  follows:  **  On  re-examination  of  the  evidence  this  case 
is  dismissed,  March  10,  1882.     Wm.  Letcher,  Rg." 

April  26,  1882,  Sullivan  filed  in  the  local  office  a  notice  of  appeal  from 
the  decision  of  March  10,  1882,  alleging  it  to  have  been  made  without  no- 
tice to  him  or  his  attorney. 

March  16,  1882,  Sullivan  began  a  second  contest  against  Sanborn's  entry, 
but  this  contest  was  dismissed  on  the  completion  of  Rowe's  contest  before 
the  local  office. 

Pending  Sullivan's  appeal  from  the  decision  of  the  local  office  dismissing 
his  first  contest,  November  17,  1882,  Sanborn  filed  a  relinquishment  of  his 
timber  culture  entry,  Rowe  withdrew  his  contest,  and  Melvin  A.  Hoyt  made 
timber  culture  entry  for  the  same  land. 

November  22,  1882,  Sullivan  applied  to  enter  the  land,  but  the  applica- 
tion was  rejected  on  the  ground  that  the  land  was  embraced  within  Hoyt's 
entry,  and  from  this  decision  Sullivan  appealed. 

January  25,  1883,  your  office  took  action  on  Sullivan's  first  appeal,  and 
dismissed  his  contest  on  the  ground  that  it  was  prematurely  initiated. 

April  21,  1883,  you  decided  that  as  neither  Sullivan  nor  Rowe  appeared 
to  have  filed  application  to  enter  the  land  at  the  time  of  initiating  their  con- 
tests, neither  of  them  gained  anything  thereby;  and  you  allowed  Hoyt's 
entry  to  stand  subject  to  Sullivan's  right  to  show  that  he  did  apply  to  enter 
the  land  at  the  initiation  of  his  contest. 

June  13,  1883,  on  review,  you  modified  your  decision  of  April  21,  1883, 
and  canceled  Hoyt's  entry  "because  erroneously  allowed,  in  conflict  with 
^^^^  53>"  and  held  the  land  open  to  the  first  legal  applicant.  From  this 
decision  Hoyt  appeals. 

Rule  53  of  the  Rules  of  Practice  prescribed  by  your  office  and  this 
Department  provides,  that  after  the  papers  in  an  appeal  have  been  sent  up 
by  the  local  office,  such  office  will  thereafter  take  no  further  action  affecting 
the  disposal  of  the  land  in  contest  until  instructed  by  the  Commissioner. 
The  reason  for  the  adoption  of  this  rule  is  obvious.  In  the  absence  of  such 
a  provision,  a  multiplicity  of  suits  would  frequently  arise  involving  practi- 
cally the  same  question,  and  thus  encumber  and  obscure  the  record  to  no 
good  purpose. 

But  no  rule  formulated  for  the  administration  of  the  law  will  be  permitted 
in  its  operation  to  defeat  a  statutory  right.  Section  3  of  the  Act  of  June  14, 
1878  (20  Stat.,  113),  provides  **  That  if  at  any  time  after  the  filing  of  said 
affidavit  and  prior  to  the  issuing  of  patent  for  said  land,  the  claimant  shall 
fail  to  conaply  with  any  of  the  requirements  of  this  act,  then  and  in  that  event, 
such  land  shall  be  subject  to  entry  under  the  homestead  laws,  or  by  some 
other  person  under  the  provisions  of  this  act :  Provided,  that  the  party  mak- 
ing claiai  to  said  land,  either  as  a  homestead  entry  or  under  this  act,  shall 
give,  at  the  time  of  filing  his  application,  such  notice  to  the  original  claim- 
ant as  shall  be  prescribed  by  the  rules  established  by  the  Commissioner  of 
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the  General  Land  Office ;  and  the  rights  of  the  parties  shall  be  determined 
as  in  other  contested  cases." 

From  the  foregoing  it  will  be  seen  that  the  right  to  enter  the  land,  under 
the  homestead  or  timber  culture  laws,  is  complete  by  express  provision  of 
the  statute,  in  any  legal  applicant,  at  the  moment  when  the  original  claim- 
ant shall  fail  to  comply  with  any  of  the  requirements  of  the  act.  It  will 
also  be  observed  that  the  right  to  contest  a  timber  culture  claim  is  limited 
to  an  applicant  for  the  land  ;  hence  any  attempt  to  initiate  a  contest,  with- 
out having  made  application  to  enter,  confers  no  legal  standing  upon  the 
contestant,  under  Section  3  of  the  act  referred  to  above  (Bundy  vs.  Living- 
ston, 9  Copp's  L.  O.,  173),  nor  jurisdiction  upon  the  local  office  to  enter- 
tain such  contest. 

The  Act  of  May  14,  1880(21  Stat.,  140),  provides,  **That  when  pre- 
emption, homestead  or  timber  culture  claimant  shall  file  a  written  relinquish- 
ment of  his  claim  in  the  local  land  office,  the  land  covered  by  such  claim 
shall  be  held  as  open  to  settlement  and  entry  without  further  action  on  the 
part  of  the  Commissioner  of  the  General  Land  Office. 

''  Section  2.  In  all  cases  where  any  person  has  contested,  paid  the  land 
office  fees,  and  procured  the  cancellation  of  any  pre-emption,  homestead  or 
timber  culture  entry,  he  shall  be  notified  by  the  Register  of  the  land  ofUce 
of  the  district  in  which  the  land  is  situated  of  such  cancellation,  and  shall 
be  allowed  thirty  days  from  date  of  such  notice  to  enter  said  lands,"  etc. 

Now  under  the  first  of  these  provisions  the  land  is,  upon  relinquishment, 
open  to  the  entry  of  the  first  legal  applicant  as  a  statutory  right.  But  under 
the  second,  that  right  may  be  subject  to  that  of  another  who  has  contested, 
paid  the  office  fees,  and  procured  the  cancellation.  This,  however,  in  case 
of  relinquishment,  can  only  be  so  where  the  relinquishment  is  actually  or 
constructively  the  result  of  the  contest,  and  so  made  to  inure  to  the  benefit 
of  the  contestant  after  cancellation.  And,  generally,  where  the  contest  has 
been  properly  brought,  a  relinquishment  has  been  construed  as  evidence  in 
aid  of  the  suit,  and  not  allowed  to  bar  the  preference  right.  But  this  is  pre- 
sumptive merely,  and  if  it  be  conclusively  shown  that  it  was  an  entirely  in- 
dependent transaction,  and  not  evidence  of  prior  abandonment,  it  will  not 
so  inure  to  aid  the  original  contestant.  And  if  the  contest  is  not  properly 
brought,  and  is  for  that  reason  dismissed,  no  cancellation  can  result  from  it, 
and  no  preference  right  attaches  to  it.  Upon  relinquishment  after  such  con- 
test, and  in  no  wise  connected  with  it,  the  land  is  open  to  entry  as  in  other 
cases,  under  section  one  of  the  act.* 

At  the  time  that  Hoyt  applied  to  enter  the  land  it  was  open  to  such  entry. 
The  original  claimant,  Sanborn,  having  forfeited  his  rights,  and  relinquished 
his  entry,  the  local  office  properly  allowed  Hoyt's  application,  subject  to 
outstanding  rights  of  other  parties.  The  illegal  contest  of  Sullivan,  then 
pending,  could  not  deprive  Hoyt  of  his  statutory  right  to  enter  the  land,  nor 
operate  to  remove  the  land  from  a  proper  disposition  by  the  district  officers. 
(Bivins  vs.  Shelley,  10  Copp's  L.  O.,  212).  The  allowance  of  Hoyt's  entry 
was  not  in  contravention  of  any  right  acquired  by  Sullivan,  but  subject  to 
the  same,  if  any  existed ;  and  you  subsequently  properly  decided  that  Sulli- 
van's contest  was  without  foundation. 

Your  decision  cancelling  Hoyt's  entry  is  therefore  reversed,  and  said  en- 
try as  allowed  by  the  local  land  office  held  intact. 

•  See  Mitchell  m.  Robinson,  3  L.  D.,  546 ;  13  C.  L.  O.,  xx8. 
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McCALL  vs.  MOLNAR. 

RtHnquishment — Contest — Entry. — While  a  contest  is  pending,  the  timber  culture  entryman 
may  file  a  relinquishment,  and,  if  qualified,  make  homestead  of  the  same  land.  But  such 
homestead  entry  is  subject  to  the  contestant's  rights. 

Contest — Relinquishment — Evidence. — When  a  relinquishment  is  filed  as  the  result  of  a 
contest,  no  farther  evidence  in  the  contestant's  behalf  is  needed,  for  the  entry  no  longer 
exists  and  the  record  is  cleared. 

Timber  Culture  Entryman — Improvements  as  a  Homesteader. — Where  a  timber  culture 
entryman,  in  anticipation  of  failure  to  comply  with  the  law,  erects  a  house  and  cultivates 
the  land,  he  cannot  be  allowed  a  homestead  entry  on  the  land  in  the  face  of  a  contestant. 
(See  Banks  vs.  Smith,  lo  L.  O.,  226.) 

Attorney  Acting  as  Notary  Public — Affidavit —  Testimony. — In  absence  of  any  provision  in 
the  local  law  or  in  the  rules  of  practice,  forbidding  the  attorney  in  a  case  from  acting  as 
a  notary  public  in  the  preparation  of  an  affidavit  for  his  client,  there  is  no  reason  for  de- 
claring a  contest  illegal  because  based  upon  such  affidavit.  Testimony  in  a  case  should 
not  be  taken  before  a  notary  public  who  is  the  attorney  of  record. 

Secretary  TELLER  to  Commissioner  McF ARUi^iD,  /une  27,  1 884. 

•  I  have  considered  the  case  of  William  McCall  vs,  George  Molnar,  as  pre- 
sented by  the  appeal  of  said  Molnar  from  your  decision  of  December  27, 
1883,  allowing  McCall  to  make  timber  culture  entry  for  the  W.  j4  of  the 
N.  W.  ^  and  W.  j4  of  the  S.  W.  ^  of  Sec  32,  Tp.  7  N.,  R.  65  W.,  Den- 
ver, Colorado. 

*  *.:it  m  at.  ♦  *  * 

On  behalf  of  Molnar  it  is  said  that  the  relinquishment  could  not  inure  to 
the  benefit  of  the  contestant,  except  after  a  hearing  and  judgment  thereon, 
pursuant  to  notice;  that  the  improvements  and  settlement  of  Molnar  pre- 
cluded timber  culture  entry  for  the  land ;  and  that  McCall's  contest  was 
void,  because  the  affidavit  of  contest  was  Executed  before  one  of  his  attor- 
neys, acting  in  the  official  capacity  of  notary  public. 

Now  it  is  well  settled  that  when  a  relinquishment  is  filed,  it  takes  effect  at 
once,  so  far  as  relieving  the  land  covered  thereby  from  the  existing  entry  is 
concerned,  (Whitford  vs.  Kenton,  10  L.  O.,  374;  Glaze  vs.  Bogardus,  10 
L.  O.,  232,  II  L.  O.,  54,)  and  that  land  covered  by  the  entry  of  a  timber 
culture  claimant  in  default,  is  open  to  the  entry  of  the  first  legal  applicant. 
With  this  right  of  entry  goes  the  right  of  contest,  in  order  to  clear  the 
record  of  the  existing  entry.  Hence,  where  a  legal  contest  against  such  an 
entry  is  pending,  and  a  relinquishment  is  filed,  the  suit  of  the  contestant 
is  successfully  terminated,  if  such  relinquishment  be  filed  as  the  result  of  the 
contest.  No  further  evidence  is  required  in  aid  of  the  contest,  for  the  con- 
tested entry  has  ceased  to  exist,  and  the  record  is  clear. 

By  express  provision  of  the  first  section  of  the  Act  of  May  14,  1880,  (21 
Stat.,  140,)  where  land  covered  by  a  pre-emption,  homestead  or  timber 
culture  claim  is  relinquished,  the  land  thus  relinquished  becomes  open  to 
settlement  and  entry,  without  any  further  action  on  the  part  of  your  office. 

Id  this  case,  when  the  relinquishment  was  filed,  the  application  of  McCall 
to  enter  the  land  was  pending,  and  took  effect  instantly  as  a  legal  applica- 
tion (br  public  land. 

The  local  office  properly  enough  allowed  Molnar  to  make  homestead  entry 
for  the  land  after  filing  his  relinquishment,  but  such  entry  was  subject  to  the 
assertion  of  McCall's  superior  right  as  a  successful  contestant. 

Molnar  will  not  be  permitted  to  assert  any  right  as  a  homestead  claimant 
which  he  attempted  to  initiate  while  holding  the  land  under  the  appropria- 
tion of  the  timber  culture  entry.  While  that  entry  existed,  the  land  was 
not  public  land,  and  he  could  only,  during  such  time,  acquire  further  rights 
to  the  land  by  complying  with  the  timber  culture  law. 

The  third  exception  to  your  decision  does  not  seem  to  be  well  taken. 
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In  the  absence  of  any  provision  in  the  local  law  or  in  the  Rules  of  Prac- 
tice adopted  by  the  Department,  forbidding  the  attorney  from  acting  as  a 
notary  public  in  the  preparation  of  an  affidavit  for  his  client,  I  see  no  reason 
for  declaring  a  contest  illegal,  becaused  based  upon  an  affidavit  of  contest 
thus  executed.  In  the  case  of  Sweeten  vs,  Stevenson  (2  Brainard,  42), 
where  not  only  the  affidavit  of  contest,  but  the  testimony  in  the  case,  was 
taken  before  the  attorney  of  contestant,  I  held  that  such  action  would  not 
be  recognized  by  the  Department,  but  it  was  not  intended  in  said  decision 
to  formulate  a  rule  that  would  render  inoperative  contests  already  begun 
under  a  different  practice. 

Your  decision  is  affirmed,  Molnar's  entry  will  be  canceled,  and  McCall 
allowed  to  enter  for  said  land. 


WEBB  vs.  LOUGHREY  et  al. 

Relinquishment, — A.  relinquishment  filed  pending  contest  does  not  defeat  the  right  of  th? 
contestant  to  be  heard  on  the  charge  as  laid  by  him ;  and  while  his  preference  right  is 
dependent  upon  his  ability  to  establish  said  charge,  the  relinquishment  is  presumptively 
the  result  of  the  contest,  though  such  presumption  may  be  overcome. 

If  the  contestant  does  not  invoke  the  aid  of  the  relinquishment,  but  independently  thereof 
proves  the  facts  alleged  by  him,  the  relinquishment  has  no  effect  on  his  preference  right. 

First  Assist nnt  Secretary  CHANDLER  to  the  Commissioner  of  the  General  Land  Office^  Octo 
ber  3,  1889. 

This  record  involves  the  rights  of  the  contestant  of  a  timber  culture  entry, 
and  of  one  who  files  relinquishment  of  the  entry  and  makes  homestead  en- 
try of  the  land,  subsequent  to  the  initiation  of  such  contest. 

On  May  8,  1882,  William  Loughrey  made  timber  culture  entry  for  the  E. 
%  S.  E.  ^,  N.  W.  J^,  S.  E.  i^  and  S.  W.  y^  N.  E.  ^,  Sec.  6,  T.  11  S., 
R.  3  W.,  S.  B.  M.,  Los  Angeles,  California. 

On  December  29,  1886,  George  W.  Webb  filed  affidavit  of  contest  against 
said  entry,  alleging  failure  to  comply  with  the  law  in  the  matter  of  planting, 
and  also  an  application  to  make  homestead  entry  of  the  tract.  The  affidavit 
of  contest  is  dated  on  December  27,  and  indorsed,  "Filed  December  30, 
1 886,*'  but  it  is  sufficiently  established  that  it  was  actually  filed  on  Decem- 
ber 29.  It  was  executed  before  J.  O.  W.  Paine,  notary  public  in  San  Diego 
county,  California,  and  transmitted  by  mail. 

On  December  27,  1886,  the  date  of  the  affidavit  of  contest,  Loughrey 
executed  a  relinquishment  of  said  entry  before  Chauncey  Hayes,  notary  pub- 
lic, at  Oceanside,  San  Diego  county,  California.  On  December  30,  1886, 
said  relinquishment  was  filed  by  one  Jose  A.  Peters,  the  entry  was  canceled, 
and  Peters  allowed  to  make  entry  of  the  tract.  These* papers  also  arrived 
by  mail. 

On  December  31,  notice  on  Webb's  contest  issued  and  was  served  on 
Loughrey.  Peters  was  not  notified.  On  March  3.  1887,  bearing  was  had 
before  the  local  officers,  when  Webb  appeared  and  submitted  testimony. 
Loughrey  made  default.  The  local  officers  held  that  the  testimony  showed 
a  failure  to  comply  with  the  law  on  the  part  of  Loughrey,  as  alleged ;  that  the 
contest  was  prior  to  the  relinquishment,  and  the  latter  inured  to  contestant's 
benefit ;  and  recommended  the  cancellation  of  Peters*  entry,  and  the  allow- 
ance of  Webb's.  Peters  was  notified  of  said  decision  and  appealed.  Your 
office  on  March  15,  1888,  held  that  Peters*  rights  were  subject  to  those  of 
contestant,  and  directed  the  local  officers  to  notify  Webb  that  he  would  be 
allowed  thirty  days  to  perfect  his  entry  by  '*  showing  his  qualfications  to  do 
so."  Pending  such  action,  or  in  default  thereof,  Peters*  entry  was  allowed 
to  stand. 
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From  said  decision  Peters  presents  this  appeal. 

The  main  question  presented  by  the  record  is,  whether  the  rights  of  Peters 
so  initiated  as  above  set  forth  are  superior  to  those  of  the  contestant. 
The  Act  of  May  14,  1880  (21  Stat:,  140),  provides: 

That  when  a  pre  emption,  homestead  or  timber  culture  claimant  shall  file  a  written  relin- 
quishment of  his  claim  in  the  local  land  office,  the  land  covered  by  such  claim  shall  be  held 
as  open  to  settlement  and  entry  without  further  action  on  the  part  of  the  Commissioner  of 
the  General  Land  Office. 

Sec.  2.  lu  all  cases  where  any  person  has  contested,  paid  the  land  office  fees,  and  pro- 
cured the  cancellation  of  any  pre  emption,  homestead,  or  limber  culture  entry,  he  shall  be 
notified  by  the  Register  of  the  land  office  of  the  district  in  which  such  land  is  situated  of 
such  cancellation,  and  shall  be  allowed  thirty  days  from  date  of  such  notice  to  enter  said 
lands. 

Both  parties  claim  under  this  Act ;  Webb  as  a  preferred  contestant  under 
section  two,  and  Peters  by  virtue  of  the  relinquishment  and  entry  under 
section  one.     It  does  not  appear  that  either  is  acting  in  bad  faith. 

In  the  case  of  McClellan  tfs,  Biggerstaff  (7  L.  D.,  442),  it  was  said  : 

While  it  is  true  that  a  relinquishment  filed  pending  a  contest  is  prima  facie  the  result  of 
the  contest,  such  presumption  is  not  conclusive,  and  on  proof  it  may  appear  that  the  relin- 
qaisbment  was  in  fact  not  the  result  of  the  contest,  in  which  event  the  rights  of  the  con- 
testant must  depend  upon  his  ability  to  sustain  the  charge  as  laid  by  him. 

And  a  hearing  was  ordered  to  determine  the  fact  of  abandonment,  as 
alleged  by  the  contestant. 

If  this  is  the  law,  Loughrey's  relinquishment  filed  pending  the  contest, 
and  Peters'  entry  filed  at  the  same  time,  will  not  necessarily  defeat  the  con- 
test rights  of  Webb.  His  rights  will  '*  depend  on  his  ability  to  sustain  the 
charge  as  laid  by  him.'*  He  has  maintained  the  charge,  and  therefore 
should  prevail. 

The  case  of  Sorenson  vs.  Becker  (8  L.  D.,  357),  looks  in  the  same  direc- 
tion. It  is  a  timber  culture  contest  wherein  a  relinquishment  (dated  one 
day  prior  to  the  initiation  of  contest)  was  filed,  with  application  to  enter, 
cue  day  after  the  filing  of  the  contest.  It  was  said  that  if  the  alleged  failure 
to  comply  with  the  law,  as  alleged,  in  fact  existed  when  the  contest  was 
filed,  then  the  contestant  "  should  not  be  deprived  of  the  legitimate  fruits 
of  his  diligence  in  bringing  that  failure  to  the  notice  of  the  proper  authori- 
ties by  a  relinquishment  filed  subsequently  to  his  application  to  contest  and 
make  entry."  A  hearing  on  the  merits  was  also  ordered  in  that  case. 
Becker  had  contested  the  entry  of  one  Leonard,  and  Sorenson  filed  the  said 
relinquishment.     I  quote  from  the  case: 

Becker  claims  that  because  Leonard's  entry  was  canceled  upon  relinquishment  filed  after 
the  filing  of  his  contest  affidavit  he  became  entitled  to  a  preference  right  to  enter  said  land. 
This  does  not,  however,  necessarily  follow.  The  right  is  extended  to  one  who  "  has  con- 
tested, paid  the  land  office  fees  and  procured  the  cancellation  *'  of  an  entry,  by  the  provisions 
of  the  second  section  of  the  Act  of  May  14,  18^0  (21  Stat..  Mo).  Unless  it  be  found  that 
the  filing  of  this  relinquishment  was  brought  about  by  the  filing  of  the  contest  affidavit,  the 
contestant  is  not  under  the  decisions  of  the  Department  entitled  to  a  preference  right  of  entry. 

And  it  was  ordered  that  the  question  whether  the  relinquishment  resulted 
from4he  attack  by  Becker,  be  investigated  at  said  hearing.  It  will  be  seen, 
therefore,  that  the  case  is  in  line  with  the  case  of  McClelland  i^s.  Biggerstaff. 

So  in  Kurtz  vs.  Summers  (7  L.  D.,  46)  a  hearing  was  had  on  the  merits 
after  the  cancellation  of  the  entry  on  a  bona  fide  relinquishment  filed  pend- 
ing contest,  and  proceeded  on  the  theory  that  a  preference  right  would  be 
secured  by  sustaining  the  allegation  of  contest,  notwithstanding  the  bona 
fides  of  the  relinquishment.  The  testimony  on  the  merits  was  considered 
by  the  Department. 

In  Johnson  vs,  Halvorson,  decided  June  2,  1881,  (8  C  L.  O.,  56),  it  was 
held: 
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When  a  relinquishment  is  filed,  as  in  this  case,  before  the  final  disposition  of  a  contest 
regularly  commenced,  it  should  be  treated  as  evidence  in  such  contest,  and  as  relieving  the 
contestant  of  producing  any  further  evidence  in  support  of  his  case.  Upon  the  filing  of  sach 
relinquishment  while  the  contest  b  pending,  the  entry  in  contest  should  be  held  as  canceled 
in  accordance  with  the  first  section  of  the  act  of  May  14.  1880,  and  the  contestant  should  be 
notified  of  his  preferred  right  of  entry  under  the  second  section  of  the  act,  and  your  office 
of  the  filing  of  said  relinquishment. 

This  ruling  has  been  modified  by  subsequent  decisions  to  the  extent  indi- 
cated in  the  Biggerstaff  case,  supra. 

In  John  Aowers  (i  L.  D.,  103),  decided  September  30,  1881,  the  prefer- 
ence right  was  awarded  the  successful  contestant,  though  the  actual  cancella- 
tion of  the  entry  was  effected  by  a  relinquishment  filed  after  the  case  was 
closed  in  the  local  office. 

In  Raskins  vs,  Nichols,  decided  August  i,  1882  (i.  L.  D.,  145),  it  was 
said: 

As  Haskins  commenced  this  contest  prior  to  Nichols'  relinquishment  of  the  tract,  the  re- 
linquishment relieved  him  from  producing  evidence  in  support  of  his  allegation,  and  he  had 
the  right  to  continue  the  contest  to  final  determination,  and  thus  secure  a  preference  right  to 
enter  the  tract  as  held  in  Johnson  vs.  Halveorson. 

See  also  Glaze  vs,  Bogardus  (2  L.  D.,  311).  Thomas  A.  Bones  (Ibid., 
619),  Bivins  vs.  Shelly  (ib.,  282). 

In  Mitchell  vs,  Robinson  (3  L.  D.,  546),  the  relinquishment  of  the  entry- 
man,  Long,  together  with  the  declaratory  statement  of  Robinson,  was  filed 
pending  the  contest  of  Mitchell,  and  it  was  said : 

The  relinquishment  was  accompanied  by  an  adverse  claim  to  file  upon  the  land,  and  be- 
fore  Mitchell  could  acquire  a  preferred  right  of  entry,  by  virtue  of  his  pending  contest,  it 
was  necessary  for  him  to  pursue  it  to  a  successful  termination  and  obtain  a  forfeiture  of  the 
entry. 

If  the  contestant  obtain  a  judgment,  his  preferred  right  of  entry  is  not  to  be  defeated,  be- 
cause the  relinquishment  antedates,  if  presented  after,  the  contest.  For  it  is  not  to  be  per- 
mitted that  the  rights  of  vigilant  contestants  shall  be  thus  defeated  by  the  execution  and 
retention  of  relinquishments. 

See  also  Pfaff  vs,  Williams  (4  L.  D.  455) ;  Hopkins  vs.  Daniels  (Ibid., 
126),  and  Pickett  vs,  Engle  (4  L.  D.,  522). 

The  case  of  Croughan  vs.  Smith  (4  L.  D.,  413),  is  not  in  conflict  with 
this  line  of  decisions,  for  in  that  case  the  contestant  failed  to  appeal  from 
the  decision  of  your  office,  adverse  to  her. 

See  also  Hemsworth  x)s,  Holland  (8  L.  D.,  400). 

From  a  review  of  these  decisions  it  appears  that  the  constant  opinion  of 
the  Department  on  the  question  at  issue  is  properly  represented  in  said 
Biggerstaff  and  Kurtz  cases,  supra^  that  when  relinquishment  is  filed  pnding 
contest,  the  preference  right  of  the  contestant  will  depend  on  his  ability  to 
sustain  the  charge  as  laid  by  him,  that  such  relinquishment  is  presumed  to  be 
the  result  of  the  contest,  but  that  such  presumption  may  be  rebutted,  and 
that  the  contestant  is  entitled  to  a  hearing  on  his  allegation  of  contest. 

*  in  ifi  if.  if  Hf  if  if 

And  this  conclusion  is  equitable.  Peters  is  not  equally  innocent  with 
Webb.  If  he  chose  to  purchase  a  relinquishment  at  a  distance  from  the  local 
office  he  took  the  risk  of  an  adverse  claim  intervening  pending  the  filing  of 
the  relinquishment.  The  relinquishment  in  no  way  affected  the  status  of 
the  land  until  filed.  Wiley  vs,  Raymond  (6  L.  D  ,  246).  To  protect  him- 
self fully  he  should  have  gone  himself  or  procured  the  entryman  to  go  to 
the  local  office  and  file  the  relinquishment,  being  prepared  to  make  his  own 
entry  at  the  same  time.  He  would  thus  have  had  notice  of  the  adverse 
claim — the  contest.  And  this  is  in  analogy  with  the  purchase  of  an  interest 
in  land  generally.     The  purchaser  is  charged  with  notice  of  the  record. 

It  is  not  now  denied  that  Loughrey  failed  to  comply  with  the  law. 
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In  conclusion,  the  contestant  is  entitled  to  his  preference  right,  when  he 
procures  the  cancellation  of  the  entry  by  showing  the  truth  of  his  allegations 
of  contest;  as  said  in  Hoy t  vs.  Sullivan  (2  L.  D.,  283),  ''generally,  where 
the  contest  has  been  properly  brought,  a  relinquishment  has  been  construed 
as  evidence  in  aid  of  the  suit  and  not  allowed  to  bar  the  preference  right. 
But  this  is  presumption  merely,  and  if  it  be  conclusively  shown  that  it  was 
an  entirely  independent  transaction,  and  not  evidence  of  prior  abandonment, 
it  will  not  so  inure  to  aid  the  original  contestant."  It  is  only  then  in  cases 
where  the  contestant  relies  on  the  relinquishment  as  evidence  to  support  his 
cotftest  that  it  can  be  shown  to  be  "an  entirely  independent  transaction," 
and  so  rebut  the  presumption  arising  on  filing  a  relinquishment  that  it  was 
the  result  of  a  prior  contest.  If  the  contestant  does  not  invoke  the  relin- 
quishment in  his  aid,  but  proves  the  facts  alleged  by  him,  independently 
thereof,  the  relinquishment  can  have  no  effect  on  his  preference  right  what- 
ever. 

For  the  reasons  herein  set  forth,  the  decision  appealed  from  is  affirmed. 


CROUGHAN  vs.  SMITH  et  al. 

Relinquishment, — A  relinquishment,  executed  prior  to  contest,  and  filed  after  the  same  was 
properly  dismissed,  cannot  be  held  to  inure  to  the  benefit  of  the  contestant. 

Evidence, — An  entry  should  not  be  canceled  upon  evidence  taken  in  a  case  between  other 
parties  and  dismissed  prior  to  the  allowance  of  the  said  entry. 

Secretary  Lamar  to  Commissioner  Sparks,  March  3,  1886. 

I  have  before  me  the  case  of  Bridget  Croughan  vs,  Daniel  Y.  Smith  and 
T.  K.  Long,  involving  the  N.  W.  }(  of  Sec.  10,  T.  138  N.,  R.  81  W.,  Bis- 
marck, Dakota,  on  appeal  by  Long  from  your  predecessor's  decision  of  No- 
vember 29,  1884,  awarding  the  land  to  Croughan. 

It  appears  from  the  record  that  Croughan  brought  contest  against  Smith's 
timber  culture  entry  on  August  31,  1883,  ^^^  failure  to  break  and  cultivate 
during  the  second  year ;  that  hearing  was  set  for  October  1 7  following,  but 
on  stipulation  the  case  was  continued,  and  a  commission  issued  to  take  tes- 
timony, the  return  day  being  fixed  at  November  i,  1883;  that  as  alleged, 
the  contestant  having  submitted  his  testimony  before  the  Commissioner,  by 
stipulation  a  continuance  to  a  day  to  be  subsequently  agreed  upon  was  granted, 
in  order  to  enable  the  defendant  to  produce  his  witnesses ;  that  said  day 
was,  however,  not  agreed  upon,  and  further  testimony  was  not  taken,  nor  was 
the  testimony  already  taken  transmitted  to  the  local  office  ;  that  on  the  day 
of  final  hearing  defendant's  counsel  moved  the  dismissal  of  the  contest,  and 
neither  the  contestant  nor  her  counsel  being  present,  the  motion  was 
granted ;  that  on  the  following  day  Smith's  relinquishment,  executed  Au- 
gust 6,  1883,  was  filed  by  one  Johnson,  who  in  turn  relinquished  April  22, 
1884,  and  the  entry  of  Long,  the  appellant  here,  was  allowed  ;  that  mean- 
while Croughan  appealed  from  the  action  of  the  local  officers  dismissing  her 
contest,  your  office  sustained  their  action  on  June  7,  1884  (without  knowl- 
edge, however,  of  the  proceedings  before  the  Commissioner),  and  from  this 
decision,  of  which  the  contestant  had  due  notice,  there  has  been  no  appeal ; 
that  on  October  7,  1884,  after  the  expiration  of  time  limited  for  appeal,  the 
contestant  forwarded  certain  papers  purporting  to  be  the  testimony  taken 
before  the  Commissioner  and  his  certificate  to  the  proceedings  had  before 
him,  as  above  recited ;  and  thereupon  your  predecessor,  in  the  decision 
aforesaid,  reversed  his  former  action,  reinstated  Croughan 's  contest,  held 
that  the  relinquishment  inured  to  her  benefit,  and  canceled  Long's  timber 
culture  entry. 
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For  the  several  reasons  hereinafter  stated,  I  must  decline  to  concur  in  this 
action.  In  the  first  place,  the  papers  purporting  to  be  the  testimony  taken 
before  the  Commissioner  have  not  been  properly  put  in  evidence,  so  as  to 
aflfect  Long,  who  is  a  party  in  interest,  and  to  warrant  this  summary  cancel- 
lation of  his  entry.  Second,  the  ruling  that  Smith's  relinquishment  inured 
to  the  contestant's  benefit  was  erroneous,  because  the  relinquishment  was 
executed  before  the  contest's  initiation,  and  filed  after  it  was  properly  dis- 
missed. Third,  the  action  of  the  contestee's  attorney,  even  admitting  that 
he  was  employed  by  Johnson,  in  obtaining  a  continuance  before  the  Com- 
missioner and  then  moving  the  local  officers  to  dismiss,  wrought  no  injufy  to 
the  contestant's  interests ;  it  was  because  of  her  non-appearance  at  the  final 
hearing,  and  her  neglect  to  protect  her  own  interests  before  and  at  said 
hearing,  that  the  local  officers  dismissed  the  contest.  Fourth,  she  again 
grossly  neglected  her  case  by  her  failure  to  appeal  from  the  decision  of  your 
office  sustaining  the  action  of  the  local  officers.  By  such  failure  said  decis- 
ion became  final.  The  contestant  sets  up  that  the  decision  was  made  with- 
out knowledge  of  the  proceedings  before  the  Commissioner ;  but,  if  so,  that 
want  of  knowledge  was  caused  by  her  own  neglect  to  state  the  facts  when 
she  appealed  from  the  local  office.  Contestant  urges  that  Long  made  his 
entry  pending  her  appeal  to  your  office,  and  took  his  chances  of  its  success- 
ful issue ;  but,  adopting  this  view  of  the  case,  I  think  that  he  has  a  right  to 
stand  on  the  law,  and  to  insist  that  her  failure  to  appeal  terminated  her 
right  of  contest  absolutely  as  against  his  lawfully-acquired  adverse  interest 
in  the  tract. 

For  the  foregoing  reasons,  your  predecessor's  said  decision  is  reversed, 
and  the  land  is  awarded  to  Long. 


WHITFORD  vs.  KENTON. 

Relinquishment — Immediate  Cancellation  of  Entry, — The  moment  a  relin- 
quishment is  filed,  the  land  covered  by  the  entry  thus  abandoned  reverts  to 
the  Government,  and  is  open  to  settlement  and  entry.  When  the  relin- 
quishment is  presented,  the  entry  should  be  immediately  canceled,  without 
reference  to  what  party  may  acquire  a  preference  right  of  entry  by  such 
cancellation. 

Same — Contest — Preference  Right. — In  the  event  of  a  legal  contest  pend- 
ing when  the  relinquishment  is  filed,  the  preference  right  of  entry  inures  to 
the  contestant,  if  the  relinquishment  is  directly  or  constructively  the  result 
of  such  contest.  If  a  contest  is  improperly  brought,  the  cancellation  of  the 
entry,  on  the  relinquishment's  presentation,  gives  no  preference  right,  and 
the  first  legal  applicant  takes  the  land  involved. 

Secretary  TELLER  to  Commtssi<mer  IUcFkria.U'D,  January  8,  1 883.     (lO  C.  L.  O.,  347.) 


LEE  vs.  GOODMANSON. 

Relinquishment — Contest. — The  filing  of  a  relinquishment  accompanied  by  a  pre>emptioD 
declaratory,  defeats  a  simultaneous  application  to  contest  the  entry  thus  vacated. 

Secretary  Lamar  to  Commissioner  ^^kksls,  January  30,  1886. 

I  have  considered  the  case  of  John  J.  Lee  vs,  Peter  Goodmanson,  on  ap- 
peal by  the  former  from  your  office  decision  of  May  23,  1884,  rejecting  his 
application  to  contest  the  timber  culture  entry  of  Goodmanson  for  the  E. 
yi  of  N.  E.  J^,  Sec.  18,  T.  96,  R.  56,  Yankton,  Dakota. 
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On  May  31,  1883,  a  relinquishment  of  said  entry  was  presented  to  the 
local  office  by  one  Mathias  Helgerson,  together  with  his  pre-emption  declar- 
atory statement  for  said  tract  alleging  settlement  the  same  day.  Simultan- 
eously therewith  Lee  filed  affidavit  of  contest,  together  with  an  unsigned  ap- 
plication to  enter  the  tract  under  the  timber  culture  law.  The  Register 
indorsed  .on  said  affidavit :  ''  This  contest  is  refused  as  being  superfluous,  a 
duly  executed  relinquishment  .  .  .  having  been  presented  by  Matthias  Hel- 
gerson  .  .  .  Both  parties  appearing  at  the  same  time,  this  31st  day  of  May, 
1883."  Your  office  sustained  the  action  of  the  local  officers,  but  for  the 
reason  that  as  the  application  to  enter,  '<  filed  by  Lee,  bore  no  signature,  it 
was  in  reality  no  aplication  at  all,  and  such  defect  alone  I  consider  sufficient 
ground  for  dismissal."  I  do  not  find  it  necessary  to  pass  on  the  validity  of 
the  reason  relied  on  by  your  office.  There  is  no  evidence  in  this  case  show- 
ing collusion  between  the  entryman  and  Helgerson.  The  filing  of  said  re- 
linquishment served  to  determine  the  timber  culture  entry  instantly,  and  at 
the  same  moment  the  pre-emption  filing  of  Helgerson  attached.  The  affi- 
davit of  contest  filed  simultaneously  with  the  relinquishment  found  no  entry, 
to  contest.  The  entry  expired  simulanteously  with  the  filing  of  the  affi- 
davit. 

The  decision  appealed  from  is  affirmed  for  the  reasons  stated  herein. 


EBBOTT  vs.  SCHAETZEL  et  al. 

Relinquishment — ^AU  rights  of  an  entryman  to  be  heard  in  a  contest  cease 
on  relinquishment 

Timber  Culture  Contest. — As  the  contestant  has  complied  with  the  law,  as 
then  construed,  in  the  initiation  and  prosecution  of  his  contest,  and  had  filed 
his  application  to  enter  before  the  promulgation  of  the  circular  of  dismissal 
under  the  Bundy  decision,  it  2^  held  that  a  subsequent  relinquishment  will 
inure  to  his  benefit. 

Stcretary  Lamar  to  Commissioner  SPARKS,  June  23,  1886.     (4  L.  D.,  587;  13  C.  L.  O., 
97.) 


d— NOTICE,  FORM  OF,  SERVICE  OF,  PROOF  OF  SERVICE, 

FINAL  PROOF,  ETC 

HAHN  vs.  SPENCER. 

Notice  of  Contest — How  Signed. — ^This  notice  must  be  signed  by  one  or 
both  of  the  local  officers.     It  cannot  be  signed  by  a  clerk. 

Commissioner  McFarland  to  Register  and  Receiver,  Lamed,  /Tans,,  Aug,  I,  1883.     (lO 
C.  L.  O.,  222.) 


H.  L.  SMITH. 


Place,  Day  and  Hour. — The  Rules  of  Practice,  as  to  notice  of  hearings, 
must  be  complied  with.  The  notices  should  specify  place,  day  and  hour 
when  the  hearing  will  be  held,  and  the  day  when  the  decision  will  be  ren- 
dered by  the  local  officers. 

Acting  Commissioner  Harrison  to  Register  and  Receiver,  Huntsville,  Ala,s  March  8, 1884. 
(11  C.  L.  O  ,  18.) 
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BOYD  vs.  BATDORFF. 

Contest — Notice — Compliance.— kn  immaterial  clerical  error  in  notice  personally  served  is 
not  sufficient  ground  for  dismissing  contest.  A  contestant  who  attacks  an  eutiy  on  ground 
of  non-compliance  with  legal  requirements  must  affirmatively  prove  the  failure  to  comply. 

Assistant  Secretary  MULDROW  to  Commissioner  StockslageR,  November  2,  1 888. 

In  the  case  of  Wilson  M.  Boyd  vs,  Joshua  BatdorfF,  involving  the  latter's 
timber  culture  entry  No.  4813,  on  the  N.  E.  }(  of  Section  33,  T.  30  S.,  R. 
38  W.,  Garden  City  district,  Kansas,  the  said  Batdorff  appeals  from  your 
decision  of  August  12,  1887,  adverse  to  him. 

The  entry  was  made  September  9,  1885,  ^^^  contest  was  initiated  by 
Boyd,  October  19,  1886,  the  alleged  ground  of  contest  being  "failure  by 
BatdorfF  to  do  the  breaking  required  to  be  done  within  one  year  from  date 
of  entry,  and  that  at  date  of  complaint  (October  19,  1886,)  said  default  still 
existed,  there  being  only  four  and  a  half  or  less  than  five  acres  broken. 

On  the  hearing,  which  was  had  April  28,  1887,  the  claimant  introduced 
no  evidence,  having  appeared  specially,  and  moved  the  dismissal  of  the  con- 
test, because  of  the  omission  to  cross  the  **  t "  in  his  surname,  *'  Batdorff," 
in  the  copy  of  the  notice  served  on  him  personally.  The  notice  described 
the  land  correctly,  and  was  otherwise  full  and  proper,  and  was  duly  served, 
the  name  was  properly  written  *'  Batdorff"  in  the  affidavit  of  contest  and 
other  papers  pertaining  to  the  case,  and  the  claimant  was  in  no  way  misled 
or  injured  or  liable  to  injury  by  the  failure  to  cross  the  "  t."  Under  tbese 
circumstances  the  motion,  as  your  office  holds,  was  properly  overruled  by 
the  local  officers. 


ROBERTS  vs.  KAYNOR. 

Payment  by  Register — Erroneous  Citation.. — Owing  to  error  in  name  of  entryman,  the 
case  is  remabded.  As  this  error  was  caused  by  the  Register,  he  must  pay  the  cost  of  new 
notice. 

Assistant  Commissioner  HARRISON  to  Register  and  Receiver,  Mitchell^  Dakota^  AprilT,  1885. 

I  hereby  remand  the  case  of  Roberts  vs,  Kaynor,  involving  H.  E.  No. 
24,082,  S.  W.  i^  Sec.  19,  Twp.  108  N.,  R.  66  W.,  for  the  reason  that  the 
entryman's  name  appears  throughout  the  papers  in  the  case,  except  the  affi- 
davit of  contest,  as  Wm.  A.  Hagnor,  and  therefore  no  proper  notice  of  con- 
test was  given,  and  no  jurisdiction  was  acquired  over  the  defendant. 

Roberts'  affidavit  of  contest  is  herewith  enclosed  as  the  basis  of  a  new 
trial. 

It  appears  this  mistake  was  caused  by  the  Register,  for  the  citation  issued 
by  him  gives  the  entryman* s  name  as  William  A.  Hagnor.  This  being  the 
case,  he  must  pay  the  cost  of  new  notice. 


LEWIS  BORGET  et  al. 

Contest — Misnomer. — In  view  of  error  in  names,  sixty  days  arc  allowed  in  which  the  par- 
ties may  show  cause  why  their  entries  should  not  be  canceled. 

Assistant  Commissioner  Stockslager  to  Register  and  Receiver,  Fargo,  Dakota,  February 
6,  1886. 

With  your  letters  of  May  28th  and  29th,  1885,  were  received  the  records 
of  contest  against  the  following  homestead  entries  in  which  the  defendants 
made  default,  also  your  joint  decisions  in  favor  of  the  contestants. 
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The  testimony  submitted  by  the  contestants  sustains  the  charges  of  failure 
to  comply  with  the  requirements  of  the  law. 

Therefore,  although  neither  the  published  notice  nor  the  papers  in  the 
cases  gave  the  correct  name  of  the  claimants,  the  entries  are  held  for  can- 
cellation. 

You  will  notify  each  of  the  claimants  in  his  correct  name,  that  he  will  be 
allowed  sixty  days  wherein  to  appeal  or  show  cause  why  his  entry  should  not 
be  cancelled. 


BONDURANT  vs.  CONKLIN. 

Evidence  submitted  on  a  defective  notice  of  contest,  may  be  returned  to 

the  local  office,  and  the  same  evidence  may  be  re-submitted  and  considered 

upon  proper  service  of  new  notice,  if  defendant  fails  to  respond. 

First  Assistant  Secretary  Chandler  to  Acting   Commissioner  Stone,  June  4,  1889.     (8 
L.  D.,  558.) 


BONE  vs.  DICKINSON'S  HEIRS. 

Contest — Notice — In  contesting  the  claims  of  a  deceased  entryman,  due  dil- 
igence should  be  exercised  to  ascertain  the  names  and  last  known  addresses 
of  the  heirs  or  legal  representatives  of  the  decedent,  and,  if  ascertained,  the 
notice  should  be  to  them  by  name,  and  served  personally  if  possible. 

Affidavit, — The  affidavit  required  as  the  basis  of  an  order  for  publication 
is  a  condition  precedent  to  such  form  of  service,  and  in  the  absence  of  such 
affidavit  no  jurisdiction  is  acquired  by  publication  of  the  notice. 

Devisee, — The  sole  devisee  of  a  deceased  timber  culture  entryman  is  en- 
titled to  notice  of  a  contest  against  the  entry  of  the  deceased,  as  the  "legal 
representative  "  of  the  entryman. 

Sicretary  NOBLE  to  Commissioner  Stockslager,  May  4,  1889.     (^  I"  I^«»  452-) 


BURGESS  vs.  POPE'S  HEIRS. 

Practice — Notice  to  Minor  Heirs — Publication. — Service  upon  an  a  leged  guardian  will  not 
confer  jurisdiction  over  a  minor,  if  the  fact  of  guardianship  is  not  established. 

The  showing  required  to  authorize  publication  of  notice  must  be  made  prior  to  the  issuance 
of  the  order  therefor. 

Pint  Assistant  Secretary  CHANDLER  to  Acting  Commissioner  Stone,  August  6,  1889. 

I  have  considered  the  case  of  Elmer  Burgess  vs,  the  heirs  of  Calvin  W. 
Pope,  involving  the  S.  W.  ^  of  section  i,  T.  104  N.,  R.  6Z  W.,  Mitchell 
land  district,  Dakota. 

^r  ^r  ^r  ^*  ^F  ^F  ^F  ^F 

Your  office  by  your  decision  of  March  31,  1888,  set  aside  all  the  proceed- 
ings under  the  said  contest,  because  the  local  officers  had  not  acquired 
jurisdiction  over  the  persons  of  the  heirs  of  the  entryman  by  legal  service  of 
notice.  Leave  was  granted  to  the  contestant  to  proceed  with  his  contest 
** after  due  and  proper  notice  upon  the  charges  alleged." 

From  this  decision  Burgess  appealed,  and  the  case  is  before  this  Depart- 
ment. 

Your  said  office  decision  is  correct.  By  the  civil  code  of  Dakota,  page 
76,  Sec.  1 98,  a  guardian  appointed  by  a  court  has  power  over  the  person 
aod  property  of  the  ward  unless  otherwise  ordered.  It  was  not  shown  in 
the  evidence  that  Fannie  M.  Pope  was  duly  appointed  guardian  of  the  minor 
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heirs  of  the  entrytnan.  The  minor  heirs  were  not  served  personally  or 
otherwise  with  the  notice  of  contest  herein  ;  they  are,  therefore,  not  in  any 
manner  before  the  court,  and  their  rights  cannot  be  determined  in  this  pro- 
ceeding. 

Regarding  the  service  of  notice  upon  James  W.,  Samuel  E.,  and  Bertram 
J.  Pope,  adult  heirs  of  the  deceased  entryman,  it  appears  that  no  proper 
foundation  was  laid  to  authorize  service  of  notice  upon  them  by  publication. 
According  to  Rule  1 1  of  the  Rules  of  Practice,  the  party  making  affidavit 
for  a  service  of  notice  by  publication  is  required  to  state  "what  effort  has 
been  made  to  get  personal  service."  The  general  statement  in  the  contest 
affidavit,  before  the  issuance  of  the  notice  of  the  hearing  ''  that  diligent 
search  and  inquiry  has  been  made  for  the  address  of  the  adult  heirs  of  said 
Calvin  W.  Pope  by  this  contestant,  and  cannot  ascertain  the  same,**  is  not 
a  compliance  with  the  rule.  An  affidavit  of  Burgess  filed  in  the  case  after 
the  hearing  had  commenced,  describing  the  ineffectual  efforts  he  had  made 
before  and  after  the  initiation  of  the  contest  to  learn  the  respective  resi- 
dences of  the  adult  heirs  of  the  deceased  entryman,  fails  to  obviate  the  ob- 
jection. The  proof  required  by  Rule  ii  should  be  before  the  local  officers, 
before  service  of  notice  by  publication  is  resorted  to.  Allen  vs,  Leed,  6  L. 
D.,  669. 

This  defect  is  jurisdictional.  When  a  service  of  notice  by  publication  is 
substituted  for  a  personal  service,  a  strict  compliance  with  Rule  1 1  is  requi- 
site to  confer  jurisdiction  over  the  person  of  the  defendant.  Neither  the 
minor  nor  the  adult  children  of  the  deceased  entryman  have  had  their  day 
in  court ;  they  are  not  legally  bound  by  the  proceedings  had  in  the  case; 
such  proceedings  must  therefore  be  set  aside. 

Your  said  office  decision  is  accordingly  affirmed. 


MILLETT  vs.  BROWN. 

Insane  Claimant— No  Guardian. — Notice  of  contest  cannot  be  served  personally,  nor  on 
the  Superintendent  of  an  insane  asylum  where  the  insane  claimant  is  confined. 

Acting  Commission fr  Hakkisos  to  Register  and  Receiver^  Yankton^  Dak.^  Feb,  ii,  1884. 

Your  letter  of  January  26,  1884,  is  received,  transmitting  the  appeal  of 
William  Millett  from  your  decision  dismissing  his  contest,  vs.  James  F. 
Brown,  involving  T.  C.  E.  4085,  Yankton  Series,  March  11,  1880,  for  N. 
E.  X  S.  E.  i^  of  17-96-48. 

It  appears  that  the  defendant  Brown  was,  at  the  time  of  initiation  of  the 
contest,  an  inmate  of  the  insane  asylum  at  Yankton,  and  service  was  made 
upon  the  superintendent  of  said  asylum  by  delivering  to  him  a  copy  of  the 
notice  of  contest,  who  refused  to  recognize  the  same  as  authorized,  or  to 
allow  personal  service  upon  the  defendant  Brown,  who  had  at  the  time  no 
duly- appointed  guardian  or  committee  of  his  person  or  property. 

Your  decision  is  affirmed.  The  superintendent  of  the  asylum  was  the 
mere  custodian  for  the  time  being,  of  the  person  of  the  defendant,  without 
any  authority  whatever  to  act  for  him,  so  far  as  is  shown. 

As  to  how  Millett  may  make  proper  service  of  notice  of  contest  is  not  for 
this  office  to  advise,  under  the  circumstances,  but  to  approve  or  disapprove 
of  your  action. 


CHRISTENSEN  vs.  MACEY. 

Notice, — Notice  of  contest  against  the  homestead  entry  of  a  non-reserva- 
tion Indian  served  personally,  is  not  complete  unless  a  copy  of  it  be  furnished 
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the  Commissioner  of  Indian  Affairs,  as  that  ofHcer  is  Indian  agent  ex  officio 
of  non-reservation  Indians. 

Acting  Commissioner  Stone  to  the  Register  and  Receiver ^  Roseburg^  Oregon^  July  39, 1888. 
(16  C.  L.  O.,  123.) 


IGNITED  STATES  vs.  COPELAND  et  al. 

Cancellation  0/ Entry  Right  of  Transferee, — As  the  special  agent's  report,  on  which  the 
order  of  cancellation  was  based,  disclosed  a  transfer  of  the  land  after  the  issuance  of 
final  certificate,  such  transferee  should  have  been  notified  of  said  order. 

Acting  Secretary  MULDROW  to  Commissioner  SPARKS,  September  25,  1 886. 

I  have  considered  the  case  of  the  United  States  vs,  Florence  L.  Copeland 
and  John  Waldock,  transferee,  involving  Osage  cash  entry  No.  1007,  of  the 
N.  yi  of  the  S.  E.  ^,  the  N.  E.  ^  of  the  S.  W.  ^,  and  the  S.  E.  %  of  the 
N.  W.  }(,  of  Sec.  28,  Tp.  27  S.,  R.  12  W.,  made  March  31,  1883,  at  the 
Lamed  land  office,  State  of  Kansas. 

On  August  31,  1883,  your  office  canceled  said  entry  upon  the  report  of  a 
special  agent  of  your  office,  and  allowed  the  claimant  sixty  days  within 
which  to  show  cause  why  said  entry  should  be  reinstated.  No  application 
for  reinstatement  of  said  entry  was  filed  by  Miss  Copeland. 

It  is  quite  evident  that  said  entry  should  not  have  been  canceled  upon 
said  agent's  report.  The  Le  Cocq  cases  (2  L.  D.,  784;  10  C.  L.  O.,  305); 
George  T.  Burns  (4  L.  D.,  62  ;  12  C.  L.  O.,  144);  William  Johnson  (Ibid., 
397;  12  C.  L.  O.,  178;. 

There  can  be  no  question  that  under  the  decisions  of  the  Supreme  Court 
of  the  United  States  and  the  rulings  of  this  Department,  when  the  entry- 
man  has  fiilly  complied  with  the  requirements  of  the  law  and  received  the 
certificates  of  entry,  he  can  dispose  of  the  land  covered  by  his  entry. 
Myrcs  vs.  Croft  (13  Wall.,  291;  3  C.  L.  O.,  122);  C.  P.  Coggswell  (3  L. 
D.,  23;  II  C.  L.  O.,  181).  And  when  the  entryman  has  sold  the  land 
covered  by  his  entry  and  the  entry  is  attacked  for  fraud  or  illegality,  the 
entryman  and  his  transferee  are  entitled  to  a  hearing  before  the  proper  tri- 
bunal to  defend,  and  the  burden  of  proof  is  upon  the  |>arty  attacking  the 
entry.  John  C.  Featherspill  (4  L.  D.,  570;  13  C.  L.  O.,  90);  Henry  C. 
I'utnam  (5  L.  D.,  22.) 

In  the  case  at  bar  the  special  agent's  report  discloses  the  fact  that  Miss 
Copeland  had  sold  and  conveyed  her  interest  in  said  land,  and  the  deed  for 
the  same  was  of  record  and  of  constructive  notice  to  everybody.*  Waldock 
was  entitled  to  notice  of  the  decision  canceling  said  entry.  The  statements 
of  witnesses,  who,  after  having  disposed  of  the  land  covered  by  their  entries, 
deny  the  truth  of  their  former  sworn  statements,  are  not  entitled  to  much 
weight,  and  should  be  carefully  considered.  The  affidavits  presented  appear 
to  be  sufficient  to  warrant  an  investigation  of  the  allegations  contained 
therein,  and  you  will  accordingly  direct  the  local  land  officers  to  order  a 
hearing  under  the  rules  of  practice,  to  determine  the  validity  of  said  entry 
and  the  good  faith  of  all  parties  in  interest.  It  is  suggested  that  a  special 
agent  of  your  office  be  present,  if  practicable,  to  represent  the  United  States. 
Bowers'  filing  and  proof  will  remain  suspended  to  await  the  result  of  the  in- 
vestigation. Upon  the  receipt  of  the  testimony  and  the  opinion  of  the 
distnct  land  officers  thereon,  you  will  re-adjudicate  the  case. 

*  A  tzansftree,  holding  under  a  final  certificate,  is  entitled  to  be  heard  in  defense  of  the  entry,  but  if  he  fails 
to  fitc  a  statement  in  the  local  office  showing  his  interest  under  said  entry,  he  cannot  plead  want  of  notice  as 
agaifist  the  contest  proceedings  of  another.    Van  Brunt  vs.  Hammon  et  al.,  9  L.  !>.,  5^'* 
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SMITH  vs.  ANDERSON. 

Notice. — A  transferee  who  was  duly  served  with  notice  of  contest,  and  appears  in  pursuance 
thereof,  will  not  be  heard  for  the  purpose  of  protecting  his  own  interests,  to  object  to  the 
sufficiency  of  the  notice  to  the  entryman.  A  mis-statement  as  to  the  date  of  posting  will 
not  defeat  service  of  notice,  where  such  error  is  subsequently  corrected  by  special  affida- 
vit and  the  testimony  of  contestant. 

Appeal. — Ten  additional  days  are  allowed  for  filing  appeal  when  notice  of  the  Commis- 
sioner's decision  is  given  through  the  mails  by  the  local  office. 

Transferee. — Purchasers  from  persons  holding  final  certificate,  buy  with  notice  that  the 
Land  Department  has  no  authority  to  issue  patent  if  the  entryman  has  not  complied  with 
the  law. 

First  Assistant  Secretary  MULDROW  to  Commissioner  Stockslagek,  January  1 1,  1 889. 

I  have  considered  the  case  of  Ner  Smith  against  John  Anderson,  upon 
the  appeal  of  Flora  Gans,  grantee  of  John  Anderson,  from  your  decision  of 
February  28,  1887,  holding  for  cancellation  the  cash  entry  of  said  Anderson 
for  the  N.  W.  y^  of  Sec.  3,  T.  113,  R.  60  W.,  Huron,  Dakota. 

The  record  shows  that  Anderson  filed  declaratory  statement  for  above 
tract  November  20,  1882,  alleging  settlement  September  26,  1882;  made 
proof  and  received  final  certificate  April  26,  1883. 

February  27,  1886,  Ner  Smith  filed  a  duly  corroborated  affidavit,  charg- 
ing fraud  and  illegality  in  said  entry,  and  on  June  3^  1886,  your  oflice 
ordered  a  hearing. 

It  appears  that  subsequent  to  making  final  proof  Anderson  sold  his  inter- 
est in  the  claim  to  Flora  Gans,  and  shortly  after  left  that  part  of  the  country. 
Anderson's  residence  being  unknown  to  contestant,  service  was  made  by 
publication,  and  Flora  Gans,  grantee  aforesaid,  who  was  notified  by  personal 
service,  appeared  to  defend  the  entry. 

Hearing  was  set  down  for  September  30,  1886,  but,  at  the  request  of 
grantee's  brother,  the  same  was  continued  until  November  9th  following. 

On  the  day  first  appointed  for  hearing  Messrs.  Burt  &  Croffutt,  attorneys 
for  Flora  Gans,  **  specially  appeared  for  the  purpose  of  objecting  to  the 
jurisdiction  of  the  local  office  over  the  person  of  John  Anderson,  entryman, 
and  for  the  purposes  of  this  motion  only."  The  grounds  of  objection  were 
substantially  as  follows: 

''  ist.  Because  the  notice  of  hearing  was  not  posted  on  the  land  until  Au- 
gust 22,  1886. 

''  2d.  Because  a  registered  letter  containing  notice  of  contest  was  not  sent 
to  claimant's  last  known  address.'' 

This  motion  was  overruled,  and  counsel  for  Flora  Gans  excepted. 

The  action  of  the  local  officers  in  overruling  the  motion,  upon  the  ground 
stated  in  the  first  objection,  was  proper,  because  the  objection  was  based 
upon  a  mis  statement  of  contestant  as  to  the  date  of  posting  notice  upon  the 
land,  which  mis-statement  was  subsequently  corrected  by  special  affidavit  and 
by  the  testimony  of  contestant  at  hearing. 

Neither  is  the  second  ground  of  objection  well  taken,  as  Flora  Gans  hav- 
ing been  properly  notified,  and  having  in  pursuance  thereof  appeared  in 
court,  she  cannot,  for  the  purpose  of  protecting  her  own  interests,  raise  the 
objection  that  Anderson  was  not  properly  notified.* 

The  testimony  submitted  at  the  hearing  shows  that  Anderson  began  the 
erection  of  a  shanty  upon  the  tract  about  September  26,  1882.     The  ncigh- 

•  HARPER  vs.  BELL. 

The  transferee  having  actual  notice  of  the  contest  proceedings,  and  being  represented  therein,  wiQ  not.  be 
heard  to  object  that  the  heirs  of  the  deceased  entryman  were  not  served  with  due  notice  of  the  contest. 

An  application  for  continuance,  for  the  purpose  of  procuring  the  depositions  of  witnesses  whoreliueto  attend 
the  trial,  is  made  In  time  if  presented  on  the  day  of  trial. 

'^rttary  Vilas  U  Cffmmitn^er  Stockslaobr,  Ftbrtiary^,  1889.    (8  L.  D.,  197.) 
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borhood  was  sparsely  settled,  and  there  were  but  few  families  residing 
within  five  miles  of  the  tract  in  question.  The  principal  article  of  furniture 
in  the  shanty  was  a  stove,  and  the  shanty  itself  seems  to  have  been  without 
a  floor,  and  to  have  been  otherwise  entirely  upsuited  for  a  winter  residence 
in  that  climate.  Anderson  occasionally  visited  the  tract,  remaining  over 
night  once  every  two  or  three  weeks,  but  at  no  time  establishing  an  actual 
residence  upon  the  land.  For  a  month  previous  to  making  proof  the  shanty 
was  uninhabitable,  a  part  of  the  roof  being  blown  off,  the  door  lying  open 
and  the  floor  entirely  covered  with  snow.  About  the  middle  of  April  it 
was  blown  down,  and  never  rebuilt.  The  final  proof  witnesses  resided  some 
twenty  miles  from  the  tract  and  knew  but  little  of  the  facts  to  which  they 
made  affidavit.  The  neighbors  never  saw  Anderson  upon  the  land  and 
testified  that  he  could  not  have  resided  upon  the  tract  without  their  knowl- 
edge. 

The  facts  disclosed  at  the  hearing  show  that  he  did  not  comply  with  the 
law  in  the  matter  of  residence. 

December  2,  1886,  the  local  officers  dismissed  the  contest  and  recom- 
mended that  Flora  Cans  be  allowed  to  retain  the  land,  upon  the  ground  that 
she  was  an  innocent  purchaser  and  that  Anderson  ''made  as  good  a  resi- 
dence as  the  majority  of  single  men  did  at  that  period,  and  fully  as  good  as 
was  at  that  time  expected  of  single  men  by  the  various  local  offices  in  Da- 
kota." 

From  this  action  contestant  duly  appealed,  and  on  February  28,  1887,  your 
predecessor  rendered  a  decision  holding  the  cash  entry  of  Anderson  for  can- 
cellation. 

April  28,  1887,  notice  of  said  decision  was  given  by  registered  letter  to 
Flora  Gans  and  Messrs.  Burt  and  Croffutt,  her  attorneys,  and  no  appeal  was 
tiled  from  said  decision  until  July  7,  1887. 

August  4,  1887,  a  motion  to  dismiss  said  appeal  was  made  by  contestant, 
apoD  the  ground  that  the  notice  was  not  served  as  required  by  Rule  86  of 
the  Rules  of  Practice.  This  motion,  however,  must  be  denied,  as  the  ap- 
peal was  filed  within  the  ten  additional  days  allowed  by  Rule  87  of  the  said 
Rules  of  Practice. 

After  carefully  examining  the  evidence  in  this  case,  I  am  of  the  opinion 
that  the  entryman  has  not  complied  with  the  provisions  of  the  preemption 
law. 

The  Department  has  repeatedly  held  that  purchasers  of  pre-emption  claims 
before  patent  are  not  in  contemplation  of  law  purchasers  in  good  faith,  as 
they  buy  oiily  an  equity  subject  to  the  action  of  the  Land  Department, 
either  in  confirming  or  canceling  these  entries.  Purchasers  from  persons 
holding  final  certificates  purchase  with  notice  that  the  Land  Department  has 
no  authority  to  issue  patents  to  en  try  men  who  have  not  complied  with  the 
law. 

Your  action  holding  for  cancellation  the  cash  entry  of  John  Anderson  is 
accordingly  affirmed. 


JOHN  W.  CROCKETT. 

Special  Agenfs  Report-^Notice, — In  proceedings  upon  special  agent's 
report  recommending  cancellation  of  entry,  personal  service  of  notice  must 
be  made,  if  possible,  upon  all  parties  in  interest,  viz.,  the  entryman,  mort- 
gagee, transferee,  etc.  Where  personal  service  cannot  be  had,  notice  may 
be  givea  by  publication  and  posting.     Notice  by  registered  letter  received 
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is  personal  notice,  but  where  such  notice  is  not  received,  public  notice  nmi 
be  given. 

Commissioner  Stockslager  to  John  W.  Crockett,  Special  Agent  G.  L.  O.,  Dulutk, 
Af inn,,  July  31,  1888.     (15  C.  L.  O.,  193.) 


AMERICAN  INVESTMENT  CO. 

Mortgagee — Notice.— An  assignee  or  mortgagee  may  file  in  the  local  office,  under  oath,  a 
statement  showing  his  interest  in  a  pending  entry,  and  have  the  same  noted  of  record, 
and  thereafter  he  will  be  entitled  to  notice  of  any  adverse  action  on  said  entry. 

Acting  Secretary  MuLDROW  to  Commissioner  Sparks,  April  26,  1887. 

When  an  entryman  has  fully  complied  with  tlie  law  and  received  certifi- 
cate of  entry,  he  can  dispose  of  the  land  covered  by  his  entry.  A  transfer 
of  such  right  as  the  entryman  may  then  possess  gives  to  the  assignee  a  right 
to  be  heard  to  sustain  the  validity  of  that  entry,  and  hence  he  is  entitled  to 
be  made  a  party  to  any  proceeding  involving  the  cancellation  of  said  entry 
by  disclosing  under  oath  the  nature  of  his  interest.  But  an  assignee  or 
mortgagee  should  not  be  required  to  file  either  the  original  or  certified  copy 
of  his  mortgage  or  deed  of  assignment  to  entitle  him  to  notice,  because  the 
action  of  your  office  might  not  be  adverse  to  the  entry,  and  in  such  case 
there  would  be  no  necessity  to  intervene.  If  the  entry  is  held  for  cancella- 
tion, notice  should  always  be  given  to  an  assignee  or  mortgagee,  if  the  fact 
of  such  interest  is  known,  who  will  then  be  allowed  to  intervene  to  sustain 
the  validity  of  the  entry  by  disclosing  under  oath  the  nature  of  their  interest 
and  making  proof  thereof  as  required  by  Rule  102. 

Considering  that  it  is  the  duty  of  the  Department  to  facilitate  the  prose- 
cution of  the  rights  of  parties,  I  can  see  no  reason  why  a  mortgagee  or 
assignee  may  be  not  permitted  to  file  under  oath  in  the  local  office  notice  of 
his  claim  under  any  entry,  in  order  that  he  may  be  advised  of  any  adverse 
action  upon  said  entry,  and  to  protect  his  rights  in  the  premises. 

You  will  therefore  allow  the  American  Investment  Company  to  file  under 
oath  in  the  local  office  notice  of  their  interest  in  any  entry  pending  in  said 
office,  but  they  should  be  required  to  state  the  character  of  such  interest  in 
each  case,  and  the  filing  of  the  said  notice  should  be  noted  on  the  records. 


POWERS  vs.  COURTNEY  et  al: 

Notice — Actual  Party. — One  known  to  the  contestant  and  local  office  as  an  actual  party  in 

interest  is  entitled  to  notice  of  a  contest,  and  to  be  heard  therein. 
A  purchaser  of  land  prior  to  the  issuance  of  patent  therefor  takes  but  an  equity,  and  subject 

to  any  infirmities  that  may  exist  in  the  title  of  his  vendor. 

First  Assistant  Secretary  CHANDLER  to  the  Commissioner  of  the  General  Land  Office ,  Octo- 
ber  10,  1889. 

It  appears  from  the  letter  of  the  local  officers  dated  December  18,  1885, 
the  day  this  contest  was  initiated,  that  those  officers  knew  that  Courtney  had 
disposed  of  his  interest  in  the  land  to  Wallace,  and  that  he  (Courtney)  made 
no  further  claim  to  it.  It  appears  from  the  affidavit  of  contest  as  well  as  the 
deposition  of  the  contestant  in  support  thereof,  that  he  knew  that  Courtney 
had  conveyed  his  interest  in  the  land  by  deed  to  Wallace,  and  that  he, 
Courtney,  had  no  further  interest  in  the  land,  and  claimed  none. 

Under  these  circumstances,  the  real  party  (or  parties)  in  interest,  as  known 
to  the  contestant  and  the  local  officers,  should  have  notice  of  the  contest, 
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and  have  an  opportunity  to  be  heard  in  defence  of  his  (or  their)  equitable 
right. 

In  view  of  all  the  facts  disclosed  in  this  case,  I  am  of  the  opinion  that  the 
petition  of  the  intervenor  should  be  granted  ;  and  if  it  appear  that  he  bought 
from  Wallace,  that  he  should  have  the  opportunity  to  cross-examine  con- 
testant's witnesses,  and  to  prove  in  rebuttal,  if  he  can,  the  good  faith  of 
Courtney,  and  his  compliance  with  the  law,  in  like  manner  as  Courtney 
might,  had  he  not  transferred  his  right. 

It  is  claimed  by  counsel  for  Carpenter  that  he,  being  "an  innocent  pur- 
chaser for  valuable  consideration  without  notice,"  cannot  be  affected  by  the 
alleged  fraud  of  the  original  entryman.  This  contention  cannot  be  allowed. 
It  is  not  only  contrary  to  the  rules  and  practice  of  this  Department,  but  is  in 
conflict  with  that  well  settled  rule  that  he  who  buys  an  equity  takes  subject 
to  existing  equities,  and  subject  to  any  infirmities  that  may  exist  in  the  title 
of  his  vendor.     Travelers*  Insurance  Company,  9  L.  D.,  316. 

Holding  these  views,  this  case  will  be  returned  to  the  local  officers,  with 
directions  to  proceed  with  the  contest,  after  due  notice  to  appellant  and 
Wallace,  according  to  law,  disregarding  the  evidence  heretofore  taken. 

Your  decision  is  reversed. 


MILNE  vs.  BOWLING. 

Qmtesi — Noiiu — Jurisdiction. — Actual  notice  or  knowledge  of  a  pending  contest  does  not 
render  it  incumbent  upon  the  defendant  to  appear  and  defend,  in  the  absence  of  due  legal 
service  of  notice. 

Objeaion  to  jurisdiction  is  not  waived  by  proceeding  to  trial  after  motion  to  set  aside  the 
service  of  notice  is  overruled,  and  exception  duly  taken  thereto. 

Setretary  Lamar  to  Commissioner  SPARKS,  February  ID,  1886. 

I  have  considered  the  case  of  William  Milne  vs,  Thomas  Dowling,  involv- 
ing homestead  entry  3660,  made  November  15th,  1881,  on  the  S.  W.  ^  of 
Sec.  31,  T.  157,  R.  55,  Grand  Forks,  Dakota,  on  appeal  by  Dowling  from 
your  predecessor's  decision  of  September  27,  1884,  holding  his  entry  for 
cancellation. 

The  primary  question  raised  by  the  appeal  is  that  of  the  jurisdiction  of  the 
local  officers.  It  appears  from  the  record  that  contest  was  initiated  May  28, 
1883,  snd  notice  was  given  by  publication ;  but  there  is  no  proof  of  the  ser- 
vice by  registered  letter  as  required  by  Rule  18  of  Practice.  At  the  hear- 
ing, August  3,  1883,  counsel  for  contestee  entered  a  special  appearance  for 
the  purpose  of  making,  and  made  a  motion  to  dismiss  the  proceedings  for 
failure  to  mail  him  a  registered  letter.  Said  motion  was  overruled  and  an 
exception  was  taken.  Counsel  for  the  parties  thereupon  stipulated  for  a 
continuance  to  October  i6th,  which  was  requested  by  counsel  for  contestant 
for  the  purpose  of  furnishing  evidence  in  regard  to  service  by  registered 
letter.  On  said  last  named  date  the  parties  appeared  at  the  local  office,  and 
no  evidence  of  the  required  service  being  offered,  counsel  for  contestee  again 
moved  to  dismiss  for  want  of  jurisdiction,  and  the  motion  was  again  over- 
ruled and  an  exception  noted.  Whereupon  the  case  went  to  trial,  contestee 
and  his  witnesses  being  present  and  testifying,  and  his  counsel  cross-examin- 
ing contestant's  witnesses.  Judgment  was  rendered  against  the  contestee  by 
the  local  officers.  On  appeal  your  predecessors  sustained  their  decision  as 
aforesaid. 

Their  reason  for  overruling  the  motion  to  dismiss  is  stated  by  the  local 
officers  to  be  this:  **That  while  it  appears  that  no  registered  letter  contain- 
ing a  copy  of  the  summons  was  mailed  to  the  claimant,  as  required  by  Rules 
ol  Practice,  it  does  appear  that  he  received  notice  of  the  contest,  and  thus 
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he  had  an  opportunity  to  prepare  to  defend  his  claim."  This  position  is 
untenable,  being  in  violation  of  the  plain  rule  of  law,  that  a  defend- 
ant is  not  in  court  without  a  legal  service  of  suromons,  unless  he  volun- 
tarily enters  a  general  appearance-.  The  mere  fact  that  a  claimant  has 
knowledge  of  a  pending  contest  against  him  does  not  bring  him  into  court, 
and  does  not  render  it  incumbent  upon  him  to  defend  his  claim ;  for  the 
local  office  has  no  right  to  cancel  his  claim  without  first  obtaining  jurisdic- 
tion over  him,  and  that  they  can  only  obtain  in  the  manner  pointed  out  by 
the  law  or  the  regulations. 

When  the  case  came  up  to  your  office,  your  predecessor  held  that  the  con- 
testee  was  entitled  to  the  notice  required  by  the  rules,  but  that  ''the  agree- 
ment setting  October  i6thasaday  for  hearing  was  sufficient  notice,  and 
placed  the  claimant  in  a  condition  to  defend  his  rights."  .  I  can  discern  no 
difference  between  this  ruling  and  that  of  the  local  officers.  In  effect  it 
holds  that  actual  notice,  without  legal  notice  of  the  contest  is  sufficient  to  vest 
jurisdiction  in  the  local  office,  and  it  is  overruled  for  the  reasons  above  stated. 

The  important  point  is  whether  the  contestee  waived  his  objections  to  the 
jurisdiction  by  proceeding  to  trial  after  his  motion  to  dismiss  had  been  over- 
ruled. I  think  that  this  question  is  settled  by  the  decision  in  Harkness  vs. 
Hyde  (98  U.  S.,  476),  in  which  it  was  the  point  in  issue.  In  said  case  it 
appears  that  legal  service  was  not  had,  and  the  defendant  thereupon  ap- 
peared specially  by  counsel  appointed  for  the  purpose,  and  moved  the  court 
to  dismiss  the  action.  Upon  stipulation  of  the  parties,  the  motion  was  ad- 
journed to  the  Supreme  Court  of  the  Territory,  and  was  there  overruled  and 
an  exception  taken.  The  case  was  then  remanded  to  the  district  court,  the 
defendant  filed  an  answer,  and  on  trial  the  plaintiff  recovered.  Upon  mo- 
tion for  a  new  trial,  plaintiff  again  recovered,  and  judgment  was  entered, 
and  on  appeal  to  the  Supreme  Court  of  the  Territory  the  judgment  was 
affirmed.  Then  the  defendant  took  the  case  to  the  Supreme  Court  of  the 
United  States^  raising  the  question  of  jurisdiction,  and  the  court  reversed 
the  decision  below  for  want  of  jurisdiction  and  directed  that  the  service  be 
set  aside.  In  so  deciding  they  said  ;  *'  The  right  of  the  defendant  to  insist 
upon  the  objection  to  the  illegality  of  the  service  was  not  waived  by  the 
special  appearance  of  counsel  for  him  to  move  the  dismissal  of  the  action 
on  that  ground  or  what  we  consider  as  intended,  that  the  service  be  set 
aside ;  nor  when  that  motion  was  overruled,  by  their  answerings  for  him  to 
the  merits  of  the  action.  It  is  only  where  he  pleads  to  the  merits  in  the 
first  instance,  without  insisting  upon  the  illegality,  that  the  objection  is 
deemed  to  be  waived." 

I  have  not  considered  the  testimony  taken,  because  it  was  illegally  taken 
and  ought  not  to  be  given  any  effect. 

For  these  reasons  your  predecessor's  said  decision  is  reversed,  and  the  case 
will  be  returned  to  the  local  officers  with  directions  to  them  to  set  aside  the 
service,  and  with  leave  to  the  contestant  to  proceed  with  his  contest  by  a  new 
summons  to  the  defendant,  provided  he  applies  for  it  within  thirty  days 
after  receipt  of  notice  of  this  decision,  and  to  dismiss  the  contest  in  the 
the  event  of  his  failure  to  so  apply. 


McTIGHE  vs.  BLANCHARD. 

Sufficiency  of  Notice. — Under  Rule  35  of  Practice,  thirty  days*  notice  of  the  hearing  before 
the  local  officer  is  sufiicient,  though  an  earlier  date  may  be  named  in  said  notice  for  tak- 
ing testimony  elsewhere. 

Secretary  Lamar  to  Commissioner  Sparks,  May  25, 1886, 
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Rale  of  Practice  7  (formerly  Rule  8)  provides  that  *'  at  least  thirty  days* 
notice  shall  be  given  of  all  hearings  before  the  Register  and  Receiver." 
Rule  42  provides  that  the  testimony  shall  be  talcen  before  the  Register  and 
Receiver  "upon  the  day  originally  set  for  hearing,  or  upon  any  day  to 
which  the  trial  may  be  continued."  Rule  35  empowers  the  local  officers 
to  direct  that  testimony  shall  be  taken  before  some  other  officers  "at  a 
time  and  place  to  be  fixed  by  them  and  stated  in  the  notice  of  hearing ;  " 
and  that,  '*  on  the  day  set  for  hearing  at  the  local  office,  the  Register  and 
Receiver  will  examine  the  testimony  .  .  .  and  render  a  decision."  lam 
of  opinion  that  under  these  rules  the  day  of  the  "hearing,"  of  which  the 
thirty  days*  notice  must  be  given,  is  the  day  set  for  the  appearance  of  the 
parties  before  the  local  officers  and  for  examining  the  testimony  taken  else- 
where than  at  the  local  office,  and  not  the  day  on  which  said  testimony  is 
to  be  taken.  Under  Rule  35  of  Practice  of  December,  1880,  oral  testimony 
could  be  taken  only  before  the  Register  and  Receiver,  and  not  earlier  than 
on  the  day  set  for  hearing,  except  by  consent  of  the  parties.  In  January, 
1883,  the  rule  was  amended  to  substantially  its  present  form,  so  as  to  author- 
ize the  testimony  to  be  taken  on  an  earlier  day  in  the  discretion  of  the 
local  officers  ;  requiring  that  the  date  and  place  thereof  should  be  indicated 
in  the  "notice  of  hearing,"  but  hot  providing  any  limitation  as  to  time  or 
changing  the  terms  of  Rule  7,  and  therefore  leaving  said  rule  applicable  only 
to  the  day  of  appearance  before  the  local  officers. 

In  the  case  now  before  me,  it  appears  that  more  than  thirty  days*  notice 
of  the  "hearing  before  the  Register  and  Receiver"  was  given,  though  there 
was  but  twenty-seven  days'  notice  of  the  day  of  taking  testimony  before  the 
clerk  of  court.  Your  office  ruled  that  this  was  not  due  notice,  but  for  the 
reasons  above  stated  said  ruling  must  be  held  to  be  erroneous.  Having  re- 
ceived proper  notice  of  the  date  of  the  trial,  it  was  incumbent  on  the  con- 
testee,  under  existing  rules,  if  he  felt  himself  aggrieved  by  the  shortness  of 
the  period  prior  to  the  day  set  for  taking  testimony,  to  move  the  designated 
officer  for  an  extension  of  time,  which  on  a  proper  showing  should  have 
been  granted.  Having  failed  to  do  this,  he  may  not  be  heard  to  allege 
that  any  injury  resulted  to  him  from  this  cause. 

Blanchard  has  stated  in  an  affidavit  accompanying  his  appeal  that  he  made 
application  for  a  new  entry  on  this  tract  prior  to  the  initiation  of  McTighe*s 
contest;  but  it  seems,  from  your  predecessor's  said  decision,  that  such  an 
application  is  not  on  file,  and  as  it  is  not  otherwise  satisfactorily  proved,  the 
effect  of  such  an  application  need  not  now  be  considered. 

The  evidence  in  this  case  shows  the  abandonment  alleged.  The  excuse 
offered  by  Blanchard  for  continuing  to  reside  on  his  pre-emption  claim  after 
making  the  homestead  entry,  to  wit,  that  the  local  officers  misled  him  by  an 
erroneous  opinion  of  the  law,  upon  a  hypothetical  case  stated  to  them,  is  as 
against  a  contestant,  manifestly  insufficient.  His  entry  should  therefore  be 
canceled. 

The  said  decision  is  reversed. 


BUTTERFIELl)  and  PHELPS. 

Hearing — Notice — Rfgistered  Letter — Thirty  Days. — The  instructions  of  August  13,  1883. 
are  not  retroactive.  Copies  of  published  notices  must  be  mailed  to  last  known  address  at 
least  thiity  days  in  advance  of  a  hearing. 

Commissioner  McFarland  to  Register  and  Receiver ^  Fargo^  Dakota^  January  15, 1884. 

I  am  in  receipt,  by  reference  from  the  Department  of  Justice,  of  a  letter 
addressed  to  the  Hon.  Attorney- General^  on  December  20,  1883,  by  Messrs. 
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Butterfield  and  Phelps,  of  Montrose,  Dakota  Territory,  relative  to  the  mat- 
ter of  mailing  by  registered  letter  a  copy  of  the  published  notice  in  contested 
cases  to  the  last  known  address  of  each  person  to  be  notified. 

The  writers  refer  to  Rule  14  of  Practice,  requiring  such  mailing,  and  to 
the  letter  of  this  office  of  August  13,  1883,  addressed  to  you  (Copp's  L.  0., 
vol.  10,  p.  189),  in  which  you  are  instructed  that  the  rule  requiring  at  least 
thirty  days*  notice  of  hearings  would  be  deemed  applicable  to  such  registered 
letters,  and  they  inquire  whether  the  latter  ruling  should  be  deemed  to  have 
a  retroactive  effect,  stating  that  under  the  construction  of  Rule  14,  which 
had  previously  prevailed  in  the  practice  at  district  land  offices,  registered 
letters  had  been  mailed  two  weeks  in  advance  of  hearings  instead  of  thirty 
days. 

You  are  advised  that  the  instructions  of  August  13,  1883,  take  effect  only 
from  the  receipt  thereof  at  the  local  office.  Rule  14  of  Practice  does  not 
specify  the  time  when  a  registered  letter  shall  be  mailed.  It  appears  to  have 
been  inferentially  held  that  the  two  weeks  before  hearing  during  which  no- 
tice under  Rule  14  is  to  be  posted  on  the  land  is  the  time  required  for  a  reg- 
istered letter  to  be  mailed  in  advance  of  hearings.  This  construction  was 
reasonable,  and  the  mailing  of  letters  in  accordance  therewith  was  a  suffi- 
cient compliance  with  the  rule  prior  to  the  promulgation  of  different  instruc- 
tions. 

You  are  moreover  advised  that  when  notice  is  given  by  publication,  it  is 
the  publication  that  constitutes  legal  notice,  not  the  registered  letter.  The 
latter  is  the  transmittal  of  a  copy  of  the  legal  notice,  and  is  a  requirement 
adopted  to  secure  actual  as  well  as  constructive  notice  in  cases  of  publication. 
This  requirement  must  be  observed  for  the  reason  upon  which  it  is  founded, 
and  the  rule  that  such  copies  shall  be  mailed  at  least  thirty  days  in  advance 
of  hearings  will  be  strictly  adhered  to. 


ROLLINS  vs.  ROBBINS. 

Service  of  Notice  by  Publication, — When  service  of  notice  by  publication 
is  properly  made,  the  defendant  is  as  much  bound  thereby  as  though  the  ser- 
vice had  been  personal,  and  cannot  be  heard  to  allege  wane  of  actual  notice. 

It  is  not  essential  to  allege  as  basis  of  publication  of  notice  that  personal 
service  cannot  be  had  "within  the  State.** 

Acting  Secretary  MULDROW  to  Commissioner  Sparks,  May  10, 1887.     (5  L.  D.,  635.) 


EMMERT  vs.  KILPATRICK, 

Notice  by  Publication. — When  and  how  notice  by  publication  should  be  given. 

Acting  Commissioner  Harrison  to  Register  and  Receiver^  Hailey^  Idaho^  Feb.  7,  1884. 

Referring  to  Register's  letter  of  the  25th  ultimo  in  relation  to  the  hearing 
ordered  in  the  contested  case  of  Sarah  L.  Emmert  vs.  William  H.  Kilpat- 
rick,  involving  desert  land  entry  No.  189,  Boise  City  Series,  the  Register 
states  that  the  whereabouts  of  Kilpatrick  cannot  be  found,  and  asks  if  you 
shall  perfect  service  of  notice  on  him  by  publication. 

You  are  advised  that  the  Rules  of  Practice  prescribe  what  is  to  be  done 
in  such  cases.  See  Rules  9  to  16  inclusive.  You  have  nothing  to  do  with 
ascertaining  the  whereabouts  of  the  party  to  be  notified.  That  is  the  duty 
of  the  contestant.  You  issue  the  notice  as  provided  in  Rule  9.  The  con- 
testant must  serve  it.      If  he  cannot  get  personal  service  and  make  an  affi- 
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davit  to  that  effect,  and  you  are  satisfid  that  personal  service  cannot  be  had, 
you  can  authorize  the  contestant  to  give  notice  by  publication.  The  con- 
testant is  to  furnish  the  required  evidence  of  publication,  and  he  roust  also 
post  a  copy  of  the  notice  on  the  land  as  required  by  Rule  14,  and  the  fact 
of  such  posting  should  be  proven  by  proper  affidavit. 

If  you  do  not  know  any  address  to  which  a  copy  of  the  notice  can  be 
mailed  by  registered  letter,  as  provided  by  Rule  14,  you  cannot,  of  course, 
mail  such  letter.  In  that  case  you  should  so  state  in  your  report  upon  the 
hearing. 


SERVICE  OF  NOTICE. 

Commissioner  SPARKS  io  Register  and  Receiver ^  Huron,  D,  7'.,  March  16,  1886. 

Contestants  are  not  required  to  search  for  the  residence  of  parties  living 
out  of  the  State  or  Territory.  Notice  can  be  given  by  publication  in  such 
cases,  but  if  a  contestant  has  knowledge  of  the  residence  of  the  party  outside 
the  State  or  Territory,  he  should  get  personal  service  or  attempt  to  do  so. 
It  is  my  opinion  that  he  cannot  truthfully  make  the  affidavit  required  by 
Rule  II,  unless  he  does  this  in  cases  where  the  residence  is  known. 


PANKONIN  vs.  CROOK. 

Notice  by  Puhiicaiion. — Service  by  publication  of  notice  is  authorized  on  due  showing  that 

penonal  service  cannot  be  made. 
A  non-resident  will  not  be  heard  to  say  that  due  diligence  was  not  used  to  secure  personal 

service. 
Acting  Secretary  MULDROW  to  Commissioner  SPARKS,  March  3,  1887. 

An  affidavit  by  contestant,  dated  March  3,  1885,  contains  the  following 
allegations:  "That  he  has  made  diligent  inquiry  in  the  neighborhood  of  the 
land  in  dispute,  and  among  those  who  would  be  most  likely  to  know  of  the 
whereabouts  of  the  claimant>  and  has  not  been  able  to  find  his  address,  or  place 
of  residence ;  that  he  believes  said  claimant  is  not  a  resident  of  said  State, 
and  that  personal  service  cannot  be  had  on  him  in  said  State."  This  affi- 
davit was  forwarded  with  the  Register's  letter  of  May  29,  1885,  and  it  is 
presumed  was  filed  on  or  about  the  day  of  its  date,  although  it  bears  no  file 
marks.  This  affidavit  seems  to  comply  with  the  requirements  of  Rule  of 
Practice  No.  11,  that  ''Notice  may  be  given  by  publication  alone,  only 
when  it  is  shown  by  affidavit  of  the  contestant,  and  by  such  other  evidence 
as  the  Register  and  Receiver  may  require,  that  due  diligence  has  been  used 
and  that  personal  service  cannot  be  made  "  and  forms  good  basis  for  service 
by  publication.  As  claimant  now  admits  that  he  was  not  a  resident  of  the 
State  of  Nebraska,  he  cannot  be  heard  to  say  that  contestant  has  not  used 
due  diligence  in  attempting  to  secure  personal  service.  Rule  9  provides 
that  *•  Personal  service  shall  be  made  in  all  cases  when  possible,  if  the  party 
to  be  served  is  resident  in  the  State  or  Territory  in  which  the  land  is  situ- 
ated." 

I  am  of  opinion  that  claimant  was  properly  served  under  the  rules,  and  is 
therefore  bound  by  the  allegations  in  evidence.  The  decision  of  your 
office,  dated  October  16,  1885,  ^^  for  the  reasons  herein  expressed  affirmed. 
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BISSELL  vs.  McLEOD.* 

Continuance — Publication. — In  contests,  continuances  should  not  be  al- 
lowed on  the  mere  request  of  attorney,  nor  should  notice  by  publication  be 
allowed  on  the  affidavit  of  contestant's  attorney,  in  the  absence  of  any 
showing  by  the  contestant  himself.  Contest  is  dismissed  for  want  of  notice 
and  apparent  collusion. 

Assistant  Commissioner  Stockslager  to  Register  and  Receiver,  Huron,  D.  T.,  June  i8, 
1886.     (13  C.  L.  O.,  77.) 


PARKER  vs.  CASTLE. 

Application  for  Review. — The  opposite  party  should  be  allowed  ample  opportunity  to  J)e 
heard  and  to  obtain  copies  of  all  affidavits  filed  with  a  motion  for  review. 

Notice — Publication — Posting. — It  must  affirmatively  appear  that  proper  efforts  had  been 
made  to  obtain  personal  service  before  publication  could  be  resorted  to,  and  the  acts  relied 
upon  must  be  stated.  Posting  copy  of  notice  on  the  land  is  just  as  essential  as  its  publica- 
tion. Sending  copy  by  registered  mail  to  last  known  address  is  an  essential  part  of  notice 
by  publication. 

Affidavit  of  Contest — Date. — The  jurat  to  this  affidavit  must  be  dated.  Such  affidavit,  when 
a  timber  culture  entry  is  involved,  must  aver  that  the  alleged  default  continued  to  exist 
up  to  the  date  of  the  affidavit.  Without  such  averment  the  affidavit  is  insufficient  if  ob- 
jection is  made  in  time.  The  charges  must  be  specific.  "  Wholly  abandoned  **  is  not  a 
specific  charge. 

Secretary  Lamar  to  Commissioner  Sparks,  August  3,  1885. 

I  am  asked  to  review  and  revoke  the  decision  of  Secretary  Teller,  of  Feb- 
ruary 3,  1885,  affirming  the  decision  of  your  predecessor  of  August  19, 1884, 
in  the  case  of  Thomas  A  Parker  vs,  Frederick  G.  Castle,  involving  timber 
culture  entry  2277,  Springfield,  now  Huron,  Dakota  Territory,  March  18, 
1880,  for  N.  E.  ^  of  Sec.  13,  Tp.  110,  R.  62. 

In  the  present  aspect  of  the  case  it  is  not  deemed  necessary  to  review  all 
the  proceedings  prior  to  the  appeal  before  Secretary  Teller,  at  the  time  of 
his  affirmance  of  the  decision  of  your  office,  and  which  appeal  brought  be- 
fore him  the  whole  record  for  review.  Many  irregularities  are  apparent  in 
the  proceedings,  not  the  least  of  which  was  the  consideration  of  the  appli- 
cation for  review  by  your  office,  on  motion  of  Parker's  attorneys,  without 
affording  the  opposite  party  proper  opportunity,  though  specially  asked  for, 
to  obtain  a  copy  of  the  ex  parte  affidavits  filed  with  said  motion,  or  to  file 
his  argument  after  obtaining  same.  By  way  of  justification  of  this  action, 
your  predecessor  states  that  since  said  decision  he  read  the  subsequently  filed 
arguments  in  Castle's  behalf,  and  saw  nothing  therein  which  would  have 
brought  him  to  a  different  conclusion.  Of  this  I  have  no  doubt,  but  the 
procedure  by  which  a  case  is  first  decided  and  argument  of  counsel  therein 
considered  afterwards,  does  not  obtain  ordinarily  in  judicial  tribunals,  and 
should  not  be  allowed  to  prevail  in  the  administration  of  the  Land  Depart- 
ment. Had  said  review  been  made  by  your  office  sua  sponte,  it  would  have 
been  a  different  matter,  but  being  on  the  motion  of  one  side  accompanied 
by  ex  parte  affidavit  and  argument  of  counsel,  every  sense  of  justice  and 
propriety  demanded  that  ample  opportunity  to  be  heard  should  be  afforded 
the  opposite  party. 

The  motion  made  by  Castle  to  dismiss  the  contest,  at  the  time  of  hearing, 
goes  to  the  very  foundation  of  the  case,  and  involves  the  integrity  of  the  pro- 
ceedings from  their  initiation,  and  goes  even  beyond  that,  because  involving 

*Aii  affidavit  is  necesf  ary  as  a  basis  for  publication.    (9  L.  D.,  606.) 
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tite  right  of  initiation  for  want  of  jurisdiction.  It  presents  two  objections 
which  will  be  considered,  and  either  one  of  which,  if  sustained,  having  been 
raised  at  the  proper  time,  will  be  fatal  to  the  contest.  One  is  the  question 
of  due  notice  to  the  defendant,  and  the  other  is  of  the  sufficiency  of  the  alle- 
gations of  the  contest  afiidavit. 

In  order  to  lay  the  basis  for  service  of  notice  by  publication,  the  affidavit 
alleges  "  that  the  present  address  of  said  Fred  Castle  is  unknown  to  this  de- 
ponent, and  that  personal  service  cannot  be  had  upon  him,  and  therefore 
asks  that  said  notice  may  be  published,"  etc.  It  is  claimed  by  your  prede- 
cessor, in  his  decision  of  August  19,  1S84,  that  ''these  averments  constitute 
a  full  compliance  with  Rule  12  of  Practice,  the  statement  'that  personal 
service  cannot  be  had  upon  him,'  being  literally  the  statement  required  by 
the  rule." 

It  is  a  principle  as  old  as  the  common  law  itself,  that  where  personal  or 
property  rights  are  involved  in  a  judicial  inquiry,  jurisdiction  cannot  be  ac- 
quired until  due  notice  thereof,  by  personal  service,  is  given  to  the  party  or 
parties  interested.  In  the  progress  of  events  exception  has  been  made  to 
this  general  rule  where  property  rights  are  involved.  But  the  exception  ex- 
ists only  by  virtue  of  statutory  enactment,  and  being  in  derogation  of  the 
common  law  right  of  personal  service,  it  is  universally  held  that  it  must  be 
shown  affirmatively  that  the  statutory  requirements  have  all  been  complied 
with,  as  a  condition  precedent  to  the  acquiring  of  jurisdiction  through  the 
substituted  service.  The  Land  Department  in  its  practice  has  recognized 
this  exception  whicK  allows  service  other  than  personal. 

The  third  section  of  the  Act  of  June  14,  1878,  provides  that  parties  con- 
testing timber  culture  entries  thereunder  shall  give  "such  notice  as  shall  be 
prescribed  by  rules  established  by  the  Commissioner  of  the  General  Land 
Office."  Of  those  thus  prescribed,  Rule  10  requires  that  personal  service 
shall  be  made  in  all  cases,  when  possible,  if  the  party  be  resident,  and  shall 
be  by  delivery  of  notice  to  such  person.  Rule  12  provides  that  "notice 
may  be  given  by  publication  alone,  only  when  it  is  shown  by  the  affidavit 
of  the  contestant,  and  by  such  other  evidence  as  the  Register  and  Receiver 
may  require,  that  personal  service  cannot  be  made.'*  These  rules  have  in 
effect  the  force  of  a  statute.  They  have  been  frequently  passed  upon  by 
the  Land  Office  under  your  immediate  predecessor,  and  by  this  Department 
on  appeal  by  Secretary  Teller,  as  will  be  seen  by  reference  to  your  office 
decisions  in  Hewlett  w.  Darby  (i  L.  D.,  115,  9  L.  O.,  230);  O'Dea  w. 
0'Dea(2  L.  D.,  286,  10  L.  O.,  290)  ;  and  McClure  vs.  Fritze  (11  L.  O., 
226),  and  the  Departmental  decisions  in  Ryan  vs.  Stadler  (2  L.  D.,  50,  10 
L.  0.,  86;  Vaughn  vs.  Knudson  (2  L.  D.,  228,  10  L  O.,  271);  and 
Sweeton  vs.  Stevenson  (3  L.  I).,  249,  11  L.  O.,  194) — all  of  which  decis- 
ions were  made  prior  to  that  of  your  office  of  August  19,  1884,  except  the 
case  of  McClure  vs.  Fritze,  which  was  decided  a  few  days  afterwards. 

In  all  of  these  cases  it  has  been  uniformly  held  that  it  must  affirmatively 
appear  that  proper  efforts  had  been  made  to  obtain  personal  service  before 
publication  could  be  resorted  to,  and  that  the  acts  relied  upon  must  be 
stated,  that  thereon  it  might  be  determined  whether  they  showed  the  exer- 
cise of  due  diligence  in  that  behalf,  upon  which  showing  alone  publication 
could  be  made. 

The  rule  thus  established  and  adhered  to  in  these  decisions  is  too  well  set- 
tled to  admit  of  any  question  in  relation  thereto,  or  to  need  anything  to  be 
added  in  support  of  it.  It  is,  however,  a  matter  of  surprise  that  your  prede- 
cessor, in  the  case  under  consideration,  should  have  ignored  or  utterly  repu- 
diated them,  deciding  the  case  adversely  to  their  plain  language.  The  case 
of  Houston  vs.  Coyle  (2  L.  D.,  58),  on  which  he  bases  his  ruling,  is  not 
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applicable  to  the  one  under  consideration.  There  personal  service  had  been 
made  upon  the  defendant,  and  the  objection  was  that  corroborative  affidavits 
had  not  been  filed  with  the  affidavit  of  contest.  Here  there  is  no  pretense 
of  personal  service,  but  a  substitute  therefor  was  sought  to  be  availed  of 
without  complying  with  the  necessary  pre- requisites,  on  the  performance  of 
which  depended  the  right  to  an  order  of  publication. 

With  regard  to  the  second  point  of  the  motion  to  dismiss,  the  only  ma- 
terial and  specific  allegation  of  the  contest  affidavit  is  ''  that  said  Fred.  Cas- 
tle has  not  broken  five  acres  of  said  tract  within  one  year  after  date  of  entry." 
When  it  is  recalled  that  this  entry  was  made  March  i8,  1880,  and  the  con- 
test notice  issued  in  July,  1883,  ^^  ^^^^  be  seen  that  more  than  two  years  had 
elapsed  since  the  expiration  of  the  first  year,  during  which  it  is  charged  the 
alleged  default  existed,  and  no  continuance  of  same  up  to  date  of  affidavit 
or  contest  is  averred.  Without  such  averment  the  aflidavit  is  insufficient  to 
base  a  contest  on,  as  has  been  frequently  held  by  decisions  of  the  Depart- 
ment, following  and  extending  that  of  Galloway  »j.  Winston  (1  L.  D.,  169; 
9  L.  O.,  98),  as  shown  in  Worthington  vs,  Watson  (2  L.  D.,  301 ;  11  L.  0., 
55),  and  Peck  vs.  Taylor  (3  L.  D.,  372). 

The  other  allegations  are  either  irrelevant  in  a  contest  against  a  timber 
culture  entry,  or  are  too  general  in  character  to  give  the  defendant  notice 
of  what  default  he  is  charged  with.  Especially  is  this  true  with  regard  to 
the  charge  that  the  land  is  ''wholly  abandoned,*'  which  it  is  insisted  in  the 
decision  of  August  19,  1884,  with  more  earnestness  than  force,  "is  a  sub- 
stantive charge  of  failure  to  comply  with  the  law  during  the  period  men- 
tioned.** Concede  the  truth  of  this,  and  it  is  not  yet  specified  in  what  re-' 
spect  the  defendant  failed  '*  to  comply  with  the  law  during  the  period 
mentioned.*'  This  contention  as  to  the  general  allegation  of  "wholly 
abandoned  '*  is  not  now  presented  for  the  first  time,  but  has  been  made  several 
times  before,  and  passed  upon  adversely.  The  rule  adopted  in  relation  to 
it,  and  other  general  and  indefinite  charges,  is  too  well  settled  and  known 
in  the  practice  of  this  Department  to  need  repetition  here.  It  is  well  stated 
in  the  decisions  of  your  office  in  the  cases  of  Austin  vs.  Rice  and  Gould  vs. 
Weisbecker,  both  to  be  found  in  10  Copp  L.  O.,  p.  151. 

Two  decisions  of  more  recent  date  would  appear  to  have  weakened  this 
rule,  but  they  have  in  fact  strengthened  it.  In  Hanson  vs.  Howe  (2  L.  D., 
220;  II  L.  O.,  66),  it  was  held  that  allegations  nearly  similar  to  those  in 
the  present  case,  with  the  general  assertion  that  the  defendant  had  "  wholly 
abandoned  **  the  land,  were  broad  enough  to  sustain  a  charge  of  failure  to 
comply  as  against  the  attack  of  a  stranger  to  the  record,  though  it  would 
have  been  otherwise  if  the  defendant  himself  had  objected  on  the  day  of 
hearing.  In  Bennett  vs.  Gates  (3  L.  D.,  377;  11  L.  O.,  345),  "wholly 
abandoned ' '  was  held  to  be  broad  enough  to  cover  every  failure  to  comply 
and  to  show  the  continuance  of  a  specific  allegation  of  a  failure  to  break  five 
acres  during  the  first  and  second  years  to  the  date  of  contest,  as  here  con- 
tended. This  decision  was  made  February  4,  1885,  and  on  the  eleventh 
of  the  same  month,  Secretary  Teller  virtually  overruled  it,  stating  that  said 
decision  had  been  made  under  exceptional  circumstances  and  was  not  to  be 
considered  as  changing  the  long  settled  rule  which  requires  the  charges  in 
the  affidavit  and  notice  to  be  specific.  He  said  "  the  requirements  of  a 
specific  charge,  including  failure  on  the  part  of  the  entryman  until  the  date 
of  the  initiation  of  the  contest  has  been,  and  very  properly  should  be,  in- 
sisted upon  for  the  purpose  of  avoiding  the  expense,  delay  and  vexation  of  a 
hearing  upon  frivolous  and  insufficient  grounds.**  See  same  case  on  review 
(3  L.  D.,  378;  II  L.  O.,  355).     In  this  review  I  concur  fully. 

There  are  further  defects  in  the  contest  affidavit  of  Parker  which,  though 
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not  necessary  to  pass  upon  in  order  to  determine  said  cause,  should  be  re- 
ferred to,  inasmuch  as  your  office  has  made  rulings  in  relation  thereto  which 
have  been  published,  and  if  followed  would  lead  to  confusion  and  mischief. 

There  is  no  date  to  the  affidavit  of  contest,  none  to  the  jurat,  and  no  en- 
dorsement to  show  when  the  affidavit  was  filed.  On  this  state  of  facts  your 
office  held  that  a  date  was  not  necessary  in  either  the  affidavit  or  the  jurat, 
inasmuch  as  the  contest  dated  from  the  issue  of  the  notice  therein. 

There  may  be  instances  where  dates  are  not  essential  in  the  affidavit  nor 
the  jurat  thereto,  but  they  have  not  been  met  with  or  read  of  in  my  experi- 
ence. Certainly  in  this  case  and  in  all  contests  where  time  is  of  the  essence 
of  the  matter  to  be  inquired  about,  the  date,  especially  of  the  jurat,  is  of 
the  first  importance.  Otherwise  an  affidavit  might  be  made  before  the  time 
when  an  entry  was  liable  to  contest,  and  reserved,  trusting  to  the  happening 
of  the  hoped-for  contingency  when  the  potential  allegations  would  be  avail- 
able. There  are  numerous  decisions  holding  that  where  in  a  contest  against 
a  homestead  entry  for  abandonment  it  was  apparent  the  affidavit  had  been 
sworn  to  within  six  months  after  entry,  or  in  a  contest  against  a  timber  cul- 
ture entry  for  non-compliance  it  was  sworn  to  within  twelve  months  after 
entry,  the  issuing  of  notice  after  those  periods  would  not  cure  these  defects. 
It  is  thus  seen  how  important  the  date  is  in  the  affidavit  or  jurat,  and  further 
that  while  contests  properly  date  from  the  issue  of  notice  thereof,  that  fact 
in  no  wise  affects  the  date  of  the  affidavit  or  other  papers  filed.  If  this  be  so 
where  the  affidavit  is  dated  prematurely,  by  what  rule  is  it  to  be  presumed 
in  the  absence  of  any  date  whatever,  that  if  a  date  had  been  given  it  would 
have  been  a  proper  one?  On  the  contrary,  the  rule  is,  as  I  understand  it, 
that  a  party  seeking  to  contest  an  entry  must  show  affirmatively  by  his  papers 
asserting  such  right,  that  he  is  then  entitled  to  its  exercise,  and  not  leave  the 
office  to  ascertain  this  from  presumptions  or  assumptions;  and  in  the  absence 
of  such  showing  he  has  failed  to  establish  his  legal  status  as  contestant.  I 
must  hold  in  this  case  that  the  absehce  of  any  date  whatever  to  either  the 
affidavit  proper  or  the  jurat  thereto  is  such'  a  defect  that  contest  cannot  be 
sustained  thereon — said  objection  having  been  embraced  in  the  motion  to 
dismiss. 

It  is  further  stated  in  said  decision  that  •'  there  is  no  evidence  that  a  copy 
of  the  notice  was  posted  on  the  land  for  two  weeks,  as  required  by  law  ;  " 
and  then  it  is  added,  as  matter  of  law,  that  *'  such  posting  is  no  part  of  the 
legal  notice,  which  in  case  of  publication  is  alone  the  published  notice,"  and 
reference  is  made  to  the  office  decision  of  Butterfield  vs,  Phelps  (lo  C.  L. 

0.,  333). 
Here  is  error  of  both  fact  and  law.     The  record  disclosed  the  fact  that 

notice  was  posted  on  the  land  for  thirty  days  before  hearing.  The  require- 
ment that  a  copy  of  the  notice  shall  be  posted  upon  the  land  is  just  as  im- 
perative, under  Rule  14,  as  advertisement  under  Rule  12.  The  proper.basis 
for  an  order  of  publication,  the  publication  by  advertisement,  the  sending 
of  copy  by  registered  letter,  and  the  posting  of  copy  on  the  land,  are  all 
constituent  and  essential  parts  of  **  notice  by  publication  ;  "  and  the  ab- 
sence of  any  one  of  these  essentials  makes  inoperative  the  efficacy  of  the 
others,  if  the  defect  be  not  waived.  See  Wallace  vs,  Schooley  (3  L.  D., 
326;  II  L.  O.,  340). 

The  ex  parte  testimony  of  the  plaintiff,  having  been  taken  in  a  proceed- 
ing of  which  defendant  had  no  legally  sufficient  notice,  is  not  to  be  con- 
sidered. It  is  at  best  most  meagre  and  unsatisfactory,  being  the  single 
deposition  of  Parker,  corroborated  in  a  general  way  by  his  two  attorneys  of 
record.  Whatever  of  weight  this  testimony  might  have  had  is  utterly  de- 
stroyed by  the  ex  parte  affidavits  filed  by  Castle  in  response  to  those  filed 
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by  Parker,  with  his  application  for  review  before  your  office.  I  am  satisfied 
from  the  former  of  the  good  foith  of  Castle  ia  his  efforts  to  comply  with  the 
requirements  of  the  law,  even  if  he  had  not  done  so  before  contest. 

The  anomalous  character  of  this  case,  its  many  irregularities  and  errors  of 
law  as  found  in  the  rulings  of  your  office,  the  brief,  inadvertent  and  unsatis- 
factory manner  in  which  the  same  were  affirmed  so  recently  by  ray  prede- 
cessor,  all  clearly  make  it  a  case  for  review  of  the  former  Departmental  de- 
dision. 

Said  decision  is  hereby  revoked,  that  of  your  office  reversed,  and  the  con- 
test of  Parker  dismissed. 


BALDWIN  vs.  RANDALL. 

Notice  by  Publication — yurisdiction. — In  the  service  of  notice  by  publication,  posting  in  the 
local  office,  and  mailing  notice  by  registered  letter  to  the  claimant,  are  essentials  without 
which  jurisdiction  is  not  acquired. 

Acting  Secx^ttry  Ml7LDROW  to  Acting  Commissioner  Stockslager,  December  15,  18S7. 

4c  »  ♦  »  *  « 

It  does  not  appear  that  tl)e  notice  of  contest  was  ever  posted  in  the  local 
office,  nor  that  any  attempt  had  been  made  to  mail  to  the  claimant  (Ran- 
dall) a  registered  letter  containing  such  notice.  This  being  true,  jurisdic- 
tion was  never  acquired  by  the  local  office.*  The  question  of  jurisdiction 
can  be  raised  at  any  time,  and  the  claimant  being  without  notice  of  contest, 
his  motion  for  rehearing  should  be  granted. 

Your  decision  is  reversed. 


UNITED  STATES  vs.  SCOTT  RHEA. 

Notice — Second  Contest — Act  of  jfune  75,  1880.—  The  record  must  show  affirmatively  all 
matters  of  notice  requisite  to  confer  jurisdiction. 

In  the  service  of  notice  by  publication,  posting  on  the  land  is  an  essential,  without  which 
jurisdiction  is  not  acquired. 

A  stranger  to  the  record  is  not  entitled  to  be  heard  as  an  intervenor  without  first  disclos- 
ing under  oath  the  nature  of  his  interest. 

An  application  to  contest  an  entry  filed  pending  proceedings  against  the  same  by  the  gov- 
ernment, should  be  received  and  held  subject  to  the  final  determination  of  such  proceed* 
ings. 

If  such  proceedings  fail,  the  contestant  is  entitled  to  proceed  against  the  entry,  his  right 
taking  effect  by  relation  at  the  date  when  the  contest  was  filed. 

The  right  of  purchase  under  Section  2,  Act  of  June  15,  1880,  is  suspended  by  an  applica- 
tion to  contest  the  original  entry  until  the  final  disposition  thereof. 

First  Assistant  Secretary  Chandler  to  Acting  Commissioner  Stone,  jfune  7,  18S9. 

I  have  considered  the  appeal  of  Scott  Rhea  from  the  decision  of  your 
office,  dated  March  18,  1887,  in  the  case  of  the  United  States  vs,  Scott 
Rhea,  involving  the  lattcr's  homestead  entry  for  the  S.  W.  li  of  the  N.  E. 
%,  the  S.  y^  of  the  N.  W.  ^,  and  the  N.  W.  %  of  the  S.  W.  j^  of  Section 
33,  T.  I  S.,  R.  40  W.,  Oberlin  land  district,  Kansas. 

The  entry  was  made  March  5,  1880.  January  28,  1885,  the  tract  was 
visited  and  examined  by  special  agent  Lee,  who  reported  that  no  improve- 
ments had  been  made,  nor  breaking  done,  that  the  entryman  was  not  known 
in  the  county,  and  has  never  resided  upon  or  improved  any  part  of  the 
land.  He  reported  that  there  was  no  evidence  of  fraud,  and  recommended 
the  entry  for  cancellation  for  failure  on  the  part  of  the  entryman  to  reside 
upon  and  improve  the  tract. 

*  Notice  by  publicarion  loduded  posting  on  the  land,  and  without  It  notice  is  incomplete,  and  jurisdictioa 
not  acquired.    Kelly  m.  Grameng  (May  5, 1887,  decision  by  Acting  Secretary  Muldrow),  5  L.  D.,  6x1. 
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Upon  this  report  a  hearing  was  directed  to  be  had.  August  lo,  1885,  J* 
A.  Hoffman  made  affidavit  that  he  had  made  careful  and  diligent  inquiry  in 
the  neighborhood  of  the  land  and  in  Cheyenne  county,  and  was  unable  to 
find  Scott  Rhea  or  to  learn  his  post  office  address,  and  that  personal  notice 
of  the  contest  cannot  be  made  upon  the  said  Scott  Rhea  within  the  State  of 
Kansas. 

A  notice  dated  August  3,  1885,  citing  Scott  Rhea,  residence  unknown,  to 
appear  at  the  land  ofSce  at  Oberlin,  September  23,  1885,  was  published  for 
the  period  of  six  weeks  in  The  Cheyenne  County  Rustler^  a  weekly  news- 
paper, and  was  posted  in  a  conspicuous  place  in  the  local  office  for  a  period 
of  thirty  days.  There  is  no  certificate  or  affidavit  showing  that  a  copy  of 
said  notice  was  posted  upon  the  land. 

The  hearing  was  held  September  30,  1885.  There  was  no  appearance  on 
the  part  of  the  defense.  The  special  agent  and  two  other  witnesses  testified 
that  the  entryman  Scott  Rhea  was  unknown  in  the  neighborhood,  had  not 
resided  upon  the  land,  and  that  there  were  no  improvements  thereon.  The 
local  officers  found  that  Scott  Rhea  had  never  resided  upon  the  land  in 
question  and  had  not  broken  or  cultivated  any  portion  of  it,  and  recom- 
mended the  cancellation  of  the  entry.  This  decision  was  rendered  January 
29,  1886,  and  on  March  2,  1886,  Scott  Rhea  made  application  properly 
corroborated,  to  purchase  said  land  under  the  second  section  of  the  act  ap- 
proved June  15,  1880,  (21  Stat.,  236).  Said  application  was  rejected  be- 
cause a  hearing  was  pending.  From  the  said  action  of  the  local  .officers 
Rhea  appealed. 

After  the  hearing  was  had  and  before  a  decision  had  been  rendered, 
namely  on  December  4, 1885,  A.  A.  Smith  filed  a  contest  and  tendered  fees 
against  the  homestead  entry,  alleging  that  ''  the  said  Scott  Rhea  never  built 
a  house  upon  said  land  and  never  resided  thereon  a  single  day,  and  has 
wholly  abandoned  said  tract."  This  application  was  rejected  by  the  local 
office  because  the  hearing  was  pending.  At  the  same  time  Smith  applied  to 
enter  the  land  under  the  homestead  law  and  alleged  that  he  had  settled 
thereon  November  i,  1883,  and  erected  a  sod  dwelling  house  twelve  by 
twelve  of  the  value  of  I50.  December  14,  1885,  the  local  officers  trans- 
mitted Smith's  appeal  from  their  action  in  rejecting  his  application  to 
contest. 

March  18,  1887,  your  office  affirmed  the  finding  of  the  local  officers  that 
Rhea  had  not  estalilished  and  maintained  residence  upon  the  tract  entered 
as  required  by  the  homestead  law ;  but  you  held  that  they  had  erred  in  re- 
jecting Smith's  application  to  contest,  which  you  say  should  have  been 
treated  as  of  the  nature  of  a  second  contest  and  filed  awaiting  the  determi- 
nation of  the  proceedings  instituted  by  the  Government,  and  modified  their 
decision  accordingly.  You  also  affirmed  the  action  of  the  local  office  in 
refusing  to  allow  Rhea  to  make  cash  entry  of  the  land. 

From  the  said  decision  the  entryman  Scott  Rhea,  by  his  attorney,  S.  W. 
McElroy,  appeals. 

Earle  and  Pugh,  attorneys  of  this  city,  enter  their  appearance  and  file 
argument  as  attorneys  for  Mary  Morgan,  transferee,  and  O.  H.  Herring, 
attorney  of  this  city,  enters  his  appearance  as  attorney  for  J.  G.  Benkolman, 
grantee  of  Scott  Rhea.  These  gentleman  have  not  complied  with  Rule  102 
of  Practice,  which  provides  that  "No  person  not  a  party  to  the  record  shall 
intervene  in  a  case  without  first  disclosing  on  oath  the  nature  of  his  in- 
terest." 

The  appeal  filed  by  Mr.  McElroy  attacks  the  legality  of  the  proceedings 
and  alleges,  among  other  things,  that  legal  notice  of  the  hearing  was  not 
given. 
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It  appears  from  the  record  that  the  post  office  address  of  the  en  try  man 
could  not  be  ascertained,  and  this  fact  is  given  as  accounting  for  the  failure 
to  send  him  a  notice  by  registered  letter.  The  notice  was  published  for  the 
prescribed  time,  but  it  does  not  appear  that  a  copy  of  it  was  posted  on  the 
land,  as  required  by  Rule  14  of  Practice.  In  the  case  of  Kelly  vs,  Grameng 
(5  L.  D.,  611),  it  is  held  that  "notice  by  publication  includes  the  posting 
of  notice  upon  the  land  in  contest,  and  if  such  posting  is  omitted,  the 
notice  is  incomplete."  In  the  case  of  Parker  vs.  Castle  (4  L.  D.,  84),  it  is 
held  that  the  sending  of  a  copy  by  registered  letter,  and  the  posting  of  a 
copy  on  the  land,  are  essential  parts  of  a  *•  notice  by  publication ; "  and  the 
absence  of  any  one  of  these  essentials  makes  inoperative  the  efficacy  of  the 
others,  if  the  defect  be  not  waived.  It  is  quite  clear  that  if  the  notice  was 
not  posted  on  the  land  due  notice  was  not  given  and  jurisdiction  not  ac- 
quired, and  it  has  been  held  that  the  record  must  affirmatively  show  all 
matters  of  notice  requisite  to  confer  jurisdiction.  Kelly  vs.  Grameng  (5  L. 
D.,  611);  Rabuck  vs.  Cass  (id,,  398.) 

The  local  officers  erred  in  not  receiving  the  contest  affidavit  of  Smith  and 
holding  it  subject  to  the  final  determination  of  the  proceedings  instituted  by 
the  Government.  It  was  presented  accompanied  by  the  necessary  fees,  De- 
cember 4,  1885,  and  will  be  held  to  take  effect,  by  relation,  as  of  that  date, 
upon  the  disposition  of  the  prior  proceedings.  Eddy  vs.  England  (6  L.  D., 
530).  Rhea's  application  to  purchase  under  the  Act  of  June  15,  1880,  al- 
though dated  February  20,  1886,  was  not  presented  at  the  local  office  until 
March  2,  1886.  Smith's  contest  had  then  attached  and  operated  to  sus- 
pend the  right  of  purchase  under  the  Act  of  June  15,  1880,  until  the  final 
disposition  of  such  contest.  Freise  vs.  Hobson  (4  L.  D.,  580);  Roberts  vs. 
Mahl  (6  L.  D.,  446);  Clement  vs.  Heney  (/V/.,  641). 

The  proceedings  instituted  by  the  Government  were  fatally  defective  and 
must  be  set  aside ;  and  inasmuch  as  the  Government's  case  has  failed,  in- 
stead of  instituting  a  new  inquiry  upon  the  information  contained  in  the 
special  agent's  report,  it  will  be  the  better  practice  to  take  up  the  affidavit 
filed  by  Smith,  a  settler  upon  the  land,  who  stands  ready  to  pay  the  ex- 
penses of  the  contest,  and  have  a  regular  trial  thereon  in  accordance  with 
the  rules  and  regulations  of  your  office. 

You  will,  however,  call  the  attention  of  a  special  agent  of  your  office  to 
this  entry,  and  direct  him  to  take  the  steps  necessary  to  a  thorough  investiga- 
tion of  the  same  in  the  event  of  Smith's  failure  to  prosecute  his  contest. 

Your  decision  is  modified  accordingly. 


PORTER  vs.  WHITE. 

No  jurisdiction  is  acquired  by  the  local  office  if  the  notice  is  not  served  in  accordance  with 
the  Rules  of  Practice,  or,  in  the  absence  of  a  proper  basis  for  an  order  of  publication. 

The  notice  of  a  decision  to  which  the  attorney  of  a  party  is  entitled,  is  not  susceptible  of 
service  by  publication. 

Rehearing  on  the  plea  of  insufficient  notice,  and  want  of  authority  on  the  part  of  the  at- 
torney who  entered  appearance,  denied  in  view  of  the  subsequent  employment  of  said  at- 
torney, and  the  fact  that  the  motion  in  itself  discloses  sufficient  ground  for  cancelling  the 
entry  in  question. 

Acting  Secretary  MULDROW  to  Acting  Commissioner  Stockslager,  November  23,  1887. 

Counsel  for  contestant  have  submitted  with  their  argument  several  affida- 
vits tending  to  contradict  the  allegations  of  claimant  in  his  said  motions  for 
rehearing.  If  it  be  true  that  there  was  no  proper  basis  for  an  order  of  pub- 
lication in  the  case  at  bar,  or  the  notice  was  not  given  as  required  by  the 
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rules,  then  the  local  land  officers  would  not  have  jurisdiction  in  the  premises, 
unless  notice  was  waived  by  the  appearance  of  said  attorney  for  claimant. 
Vaughn  vs.  Knudson  (2  L.  D.,  288);  Parker  vs.  Castle  (4  L.  D.,  84). 

Your  office  finds  that  the  claimant  appeared  by  attorney  and  asked  for 
continuance  of  the  case.  It  is  denied  by  the  attorney,  and  by  White,  that 
he  was  so  employed  by  White^  and  besides,  it  is  averred  that  the  contestant  by 
fraud  prevented  the  claimant  from  receiving  notice  of  said  hearing  and  pre- 
senting liis  testimony  in  support  of  the  validity  of  his  entry.  Again,  your 
office  holds  that  the  attorney  for  the  claimant  appeared  regularly  and  asked 
for  a  continuance  of  the  case.  If  that  be  true,  then  said  attorney  was  en- 
titled to  a  notice  of  said  decision  of  the  local  land  officers,  adjudging  said 
entry  forfeited,  and  publication  of  such  notice  in  a  newspaper  is  not  a  com- 
pliance with  the  requirements  of  the  Rules  of  Practice,  Nos.  44  and  104. 
Ballard  vs.  McKinney  (i  L.  D.,  477);  Elliott  vs.  Noel  (4  L.  D.,  73). 

But  conceding  that  the  notice  of  publication  was  improperly  issued,  and 
that  said  attorney  may  not  have  been  employed  by  said  White  to  obtain  said 
continuance,  yet,  in  view  of  the  fact  that  the  claimant  employed  the  same 
attorney  soon  afterwards  to  make  a  motion  for  a  rehearing,  and  the  same  wit- 
ness, James  Shannon,  who  made  the  corroborative  affidavit  for  continuance, 
also  made  his  affidavit  in  support  of  the  motion  for  a  rehearing,  and  the  addi- 
tional fact  that  the  statements  made  by  the  claimant  himself  show  that  he 
^iled  to  comply  with  the  requirements  of  the  homestead  law,  and  the  ex- 
cuse offered  theref  >r  not  being  sufficient,  I  am  of  the  opinion  that  said  en- 
try should  be  canceled.  The  conclusion  of  your  office  is  therefore  correct. 
Said  decision  is  accordingly  affirmed. 


WILLIAM  W.  WATERHOUSE. 

Hearing — Publication — Mortgagee. — Hearings  ordered  on  the  report  of  special  agents  are 
required  to  be  conducted  in  accordance  with  the  Rales  of  Practice  prescribed  for  contests 
so  far  as  the  same  are  applicable. 

Publication  of  the  notice  once  a  week  for  four  consecutive  weeks  is  an  essential  in  service 
by  publication. 

Failure  to  post  a  copy  of  the  notice  on  the  land  is  a  fatal  defect  in  service  by  publication. 

A  special  appearance  for  the  purpose  of  objecting  to  the  service  does  not  waive  the  errors 
in  said  service. 

Participation  of  counsel  in  the  examination  of  witnesses,  after  motion  to  dismiss  is  over- 
luled,  does  not  affect  the  force  of  his  objections  to  the  jurisdiction. 

The  receipt  of  notice  by  either  a  registered  or  unregistered  letter  amounts  to  personal  ser- 
vice of  the  notice. 

A  requirement  of  the  local  officers  that  the  claimant  shall  make  a  deposit,  to  pay  for  the 
cro:»sexamination  of  witnesses  introduced  by  the  Government,  will  be  presumed  to  be  a 
proper  exercise  of  discretionary  authority,  in  the  absence  of  any  showing  to  the  contrary. 

A  mortgagee  cannot  plead  want  of  notice  if  it  is  not  shown  that  the  existence  of  the  mort* 
gage  was  made  known  to  the  local  office  in  time  for  service  of  such  notice. 

Secretary  NoBLE  to  Acting  Commissioner  Stone,  yuly  20,  1889. 

On  July  25,  1883,  William  W.  Waterhouse  made  homestead  entry  of  Sec. 
251  T.  130  N.,  R.  57  W.,  at  the  Fargo  land  office,  Dakota,  and  on  July  i, 
1884,  he  submitted  commutation  proof  thereon,  and  received  final  certifi- 
cate July  12,  1884.  Subsequently,  on  report  of  a  special  agent  that  said 
entry  was  fraudulent  and  ought  to  be  canceled,  a  hearing  was  ordered  and 
had  before  the  local  officers  on  September  11,  1885.  On  the  testimony 
then  taken  the  entry  was  held  for  cancellation  by  your  office  on  May  31, 
1887  i  on  appeal,  this  action  was  approved  by  my  predecessor,  Secretary 
Vilas,  December  19,  1888.  It  is  now  asked  that  his  decision  be  reviewed 
and  reversed  for  errors  therein,  and  that  the  cause  be  remanded  for  a  fur- 
ther hearing. 
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With  the  motion  for  review  are  filed  eleven  specifications  of  error,  which 
in  substance,  claim  a  reversal  of  said  decision,  because  of  the  erroneous 
finding  of  bad  faith  on  the  part  of  the  entryman ;  because  no  legal  notice  of 
said  hearing  was  given  to  the  entryman  or  his  mortgagees ;  because  applica- 
tion for  continuance  was  denied ;  because  counsel  for  defense  was  not  per- 
mitted to  cross-examine  the  witnesses ;  and  because  claimant  has  had  no 
opportunity  to  present  his  case  upon  its  merits.  Any  one  of  these  allega- 
tions, if  sustained,  would  be  sufficient  to  secure  a  reversal  of  said  decision. 

The  question  of  notice  being  jurisdictional  in  its  character,  will  be  first 
examined. 

Hearings  ordered  on  the  report  of  a  special  agent,  being  analogous  in 
many  respects  to  ordinary  contests  to  secure  the  cancellation  of  entries,  are 
required  to  be  conducted  in  accordance  with  the  Rules  of  Practice  prescribed 
for  contests,  so  far  as  the  same  are  applicable.  J.  W.  Hoffman,  5  L.  D.,  i; 
United  States  vs,  Copeland,  ib.,  171.  In  the  present  case,  the  special 
agent  having  made  a  sufficient  showing  of  the  non-residence  of  the  entry- 
man,  an  attempt  was  made  to  give  "notice  by  publication,*'  as  prescribed 
in  Rules  13  and  14. 

An  inspection  of  the  record  shows  that  the  required  notice  was  published 
only  from  July  17  to  August  i,  1885,  and  consequently  was  not  published 
"once  a  week  for  four  successive  weeks,"  as  required  by  Rule  13.  Nor  does 
it  appear  that  notice  was  posted  upon  the  land  as  required  by  Rule  14.  This 
defect  is  equally  fatal.     Kelly  vs,  Grameng,  5  L.  D.,  611. 

Nor  were  these  errors  waived  by  the  appearance  of  counsel  for  defense  at 
the  hearing,  since  that  appearance  was  special  and  for  the  purpose  of  mov- 
ing dismissal  of  the  proceedings,  because  of  want  of  legal  service.  Nor  did 
the  subsequent  participation  of  counsel  in  the  examination  of  witnesses,  after 
his  motion  to  dismiss  was  overruled,  in  any  way  affect  the  force  of  his 
objection  to  the  jurisdiction.  Harkness  z/j.  Hyde,  98  U.  S.,  476;  Milne 
vs,  Dowling,  4  L.  D.,  379. 

These  defects  were  not  referred  to  in  either  your  office  decision  or  in 
that  of  my  predecessor,  though  presented  on  the  face  of  the  record,  and 
specified  as  errors  on  appeal.  In  view  of  all  this,  it  is  plain  that  there  was 
no  legal  "notice  by  publication."     Parker  vs.  Castle,  4  L.  D.,  84. 

But,  whilst  this  is  so,  the  record  also  discloses  that  a  registered  letter,  con- 
taining notice  of  the  hearing,  was  mailed  by  the  Receiver  on  July  14,  1885) 
directed  to  said  Waterhouse,  at  Oshkosh,  Wisconsin,  and  that  the  receipt  of 
said  letter  was  acknowledged  by  him  on  the  return  canl,  on  July  17,  1889, 
more  than  thirty  days  before  the  date  fixed  for  the  hearing. 

Rule  15  of  Practice  provides  that: 

Proof  of  personal  service  shall  be  the  written  acknowledgment  of  the  person  served,  or 
the  affidavit  of  the  person  who  served  the  notice  attached  thereto,  stating  the  time,  place, 
and  manner  of  service. 

There  is  no  denial  of  the  receipt  of  the  registered  letter ;  and  the  receipt 
of  notice  by  either  a  registered  or  unregistered  letter  has  been  held  by  the 
Deparrment  to  amount  to  personal  service.  Crowston  vs.  Seal,  5  L.  D., 
213,  approved  of  in  United  States  vs,  Richardson,  /^,,  254;  New  Orleans 
Canal  and  Banking  Co.  vs.  State  of  Louisiana,  ib,^  479,  approved  in  Ida 
May  Taylor's  case,  6  L.  D.,  107. 

It  must  therefore  be  held  that  the  entryman  had  legal  notice  of  the  hear- 
ing, and  his  assignment  of  error  in  this  respect  is  not  sustained.  Nor  is 
there  any  force  in  the  objection  that  the  mortgagees  were  not  notified  oi 
the  hearing,  inasmuch  as  it  is  not  shown  that  the  existence  of  said  mortgage 
was  made  known  to  the  local  officers  in  time,  so  that  such  notice  might  have 
been  given.     If  parties  fail  to  notify  the  local  officers  of  the  acquisition  of 
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an  interest  in  entered  lands  after  proof,  and  before  patent,  they  can  blame 
DO  ooe  but  themselves  if  notice  is  not  given  to  them  of  proceedings  involv- 
ing said  lands ;  it  being  out  of  all  reason  to  require  those  officers  to  examine 
the  records  of  the  county  offices  to  ascertain  if  any  assignment  of  or  incum- 
brance upon  said  land  has  been  therein  recorded,  before  notice  shall  be 
issued  for  contest  or  hearing.  American  Improvement  Co.,  5  L.  D.,  603  ; 
Cyrus  H.  Hill,  /^.,  276. 


MORSE  vs.  PAYNE. 

Rule  No.  83 — Notice, — The  appearance  of  a  party  at  a  hearing,  notwithstanding  an  irregu- 
lar notice,  is  a  waiver  of  such  irregularity. 

Secretary  TElA.MSi  to  ComfHt'ssioner  McFakland,  A/ay  2»  l^^^* 

The  only  material  question  involved  is  whether  the  general  appearance 
of  a  respondent  at  a  trial,  without  objection  to  the  irregularity  of  the  notice, 
is  a  waiver  of  such  irregularity.  The  law  in  such  case  is  well  settled  by  the 
courts  and  by  practice  under  the  land  laws.  The  object  of  notice  is  that 
the  party  defendant  may  have  knowledge  of  the  proceedings  against  him, 
and  it  is  immaterial  how  his  knowledge  is  obtained.  If  he  appears  at  the 
trial,  and  takes  part  therein,  without  objection  to  defects  in  the  notice — 
whether  it  be  by  personal  service  or  by  publication — he  is  deprived  of  no 
right,  but  has  every  benefit  to  which  the  law  of  trial  entitles  him.  Whatever 
therefore  may  have  been  the  defects  in  the  notice  in  this  case,  they  were 
cured  by  Payne's  appearance,  and  he  has  no  legal  cause  of  complaint. 


THOMAS  HOWARD. 

KetUe— Attorney. — Notwithstanding  the  facts  recited,  it  is  held  that  notice  to  the  attorney 
is  nodce  to  the  principal.  An  aUorney's  relation  to  a  case  does  not  cease  while  anything 
remains  to  be  done  of  which  the  parties  litigant  should  have  notice,  unless  a  special  con- 
tract brought  to  the  attention  of  the  Land  Department  limits  such  relation  to  particular 
acts. 

Secretary  TELLER  to  Commissioner  McFarland,  February  17,  1885. 

It  is  well  settled  that  when  an  attorney  enters  his  appearance  in  a  cause, 
he  stands  there  to  represent  his  client  as  fully  as  the  latter  could  were  he 
present,  acting  for  himself.  To  re-assert  this  recognized  practice  in  the 
business  of  thle  Land  Department,  Rules  of  Practice  104-5-6,  were  formu- 
lated. 

In  this  case,  whilst  conceding  the  correctness  of  these  rules  generally,  and 
their  applicability  to  the  ordinary  matters  connected  with  a  contest,  it  is 
claimed  that  a  mistake  has  been  made  in  holding  that  the  notice  of  cancel- 
lation, required  to  be  given  by  the  2d  Section  of  the  Act  of  May  14,  1880, 
was  properly  sent,  in  pursuance  of  said  rules,  to  the  attorney,  instead  of  to 
the  contestant  personally.  In  support  of  this  contention,  it  is  insisted  that 
the  relation  of  client  and  attorney  ceased  with  the  cancellation  of  the  entry, 
to  the  obtaining  of  whicji  the  employment  of  the  attorney  was  limited.  It 
is  Dot  claimed  that  such  limitation  is  the  result  of  a  special  contract  to  that 
efifect  brought  to  the  notice  of  the  land  officers,  but  it  is  asserted  as  a  con- 
clusion of  law  and  fact. 

In  this  I  do  not  concur.     So  long  as  the  appearance  of  the  attorney 

14 
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Stands  of  record  in  a  cause,  and  there  remains  anything  to  be  done  as  part 
of  or  in  connection  with  that  cause,  of  which  notice  should  be  sent  to  the 
parties  litigant,  it  is  proper  said  notice  should  be  given  to  the  attorney. 
The  requirement  of  the  act  of  Congress,  expressed  in  general  terms,  that 
notice  shall  be  given  to  the  party,  is  satisfied  by  notice  upon  the  attorney. 

In  the  case  under  consideration,  the  purpose  of  Howard's  contest  was  to 
obtain  the  cancellation  of  Pinney's  entry,  and,  incidentally,  a  preferred 
right  of  entry  on  the  tract  for  himself.  To  prosecute  this  contest  the  attor- 
ney was  employed,  and  his  work  was  not  finished  until  either  ttie  procure- 
ment or  final  denial  of  the  cancellation. 

Of  the  result,  whatever  it  may  be,  notice  is  required  to  be  given  to  the 
parties  in  interest.  To  say  that  when  this  most  essential  point  in  the  con- 
troversy is  reached,  the  connection  of  the  attorney  with  the  case  is  ipso 
facto  and  summarily  severed,  is  to  assert  that  with  which  I  can  not  agree, 
and  for  which  I  find  neither  reason  nor  precedent.  On  the  contrary,  it  ap- 
pears to  me  that  so  long  as  the  interests  of  the  client  are  to  be  promoted  or 
injured  by  any  proceeding,  part  or  parcel  of  or  growing  out  of  the  contest, 
every  intendment  should  be  to  maintain  the  relation  of  client  and  attorney; 
and  to  hold  the  latter  to  a  strict  accountability. 

For  these  reasons,  I  must  hold  that  the  notice  was  properly  sent  to  the 
attorney,  and  therefore  afiirm  your  judgment. "*" 


INSTRUCTIONS 

As  to  use  of  registered  letters  by  officials  of  the  Land  Department  in  giving  notices. 

Acting  Commissioner  Harrison  to  Surveyors  Generaly  Registers  and  Receivers  and  Special 
Agents y  October  1 1,  1884. 

My  attention  having  been  called  to  the  fact  that  in  many  instances  undue 
amounts  for  registration  fees  on  letters  and  packages  have  been  expended, 
you  are  notified  that  hereafter  you  will  register  such  matter  only  as  may  be 
especially  required  to  be  registered  by  instructions  of  this  office. 

The  general  correspondence  of  your  office  with  this  office  or  the  public  is 
not  required  to  be  registered,  and  such  registration  will  not  hereafter  be 
paid  for  by  the  United  States. 

The  practice  of  transmitting  official  returns  in  registered  packages  will  be 
discontinued. 

Paragraph  40  of  circular  of  September  15,  1883,  requiring  certificates  of 
deposit  on  account  of  surveys  to  be  transmitted  m  registered  packages,  is 
rescinded. 

Notice  of  rehearings  in  contest  cases,  required  by  Rule  14  of  Practice  to 
be  mailed  by  registered  letter,  are  to  be  sent  by  contestants,  who  must  furnish 
proof  thereof,  and  are  not  to  be  registered  at  the  public  expense. 

Notices  of  hearings  and  decisions  in  cases  where  hearings  are  ordered  on 
behalf  of  the  Government,  will  be  registered  as  a  matter  of  evidence.  No 
other  registration  fees  will  be  paid  by  you  without  further  authority. 

Approved,  October  15,  1884: 

M.  L.  JOSLYN,  Acting  Secretary. 

•GEORGE  PREMO. 

Notice  of  the  preference  right  of  entry  given  to  the  attorney  of  the  sucoessfiil  contestant  is  notice  to  such 
contestant,  and  he  is  accordingly  boundf  thereby. 

An  entry  muy  be  allowed  subject  to  the  preferred  right  of  a  successful  contestant;  and  if  said  contestaxit 
iails  to  exercise  his  right  within  thirty  days  after  notice  of  cancellation,  such  entry  will  be  held  good  as  against 
the  contestant. 

First  Atsistaut  Secretary  Chamdlbx  U  Acttng  Commistiontr  Stonb,  yuly  9, 1889.    (9  L.  D.,  70). 
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CIRCULAR— REGISTERED  LETTERS. 

Commissioner  SPARKS  to  /Registers  and  /Receivers  and  Surveyors- Genera  I,  October  28,  1 886. 

In  addition  to  the  registration  of  notices  of  hearing  and  decisions,  as  pro- 
vided in  circular  of  October  15,  1884,  it  is  hereby  directed  that  all  notices 
required  to  be  given  by  you  of  your  decisions,  or  of  decisions  of  this  Office, 
involving  the  right  of  appeal,  or  the  exercise  of  other  rights  within  a  certain 
time,  or  compliance  with  some  official  requirement,  will  hereafter  be  served 
by  you  personally  or  by  registered  letter. 

When  personal  service  is  had,  you  will  transmit  to  this  Office  the  acknowl- 
edgment of  such  service  or  evidence  thereof.  When  service  is  made  by 
registered  letter,  the  return  letter  receipt,  or  returned  letter,  as  the  case  may 
be,  must  in  every  instance  be  sent  up  with  the  papers  in  the  case. 

The  costs  of  registration  will  be  paid  out  of  the  advances  from  the  proper 
appropriations,  and  estimates  therefor  will  be  embraced  in  the  usual  requisi- 
tions. 

Approved :  .  L.  Q.  C.  LAMAR,  Secretary, 


ENGLISH  vs.  NOTEBOOM.* 

Timber  Culture, — Under  Rule  17  of  Practice  notice  of  cancellation  to  the 
successful  contestant  is  not  sufficient  where  given  by  unregistered  letter. 

Contest — Application  to  Enter — Notice  of  Cancellation, — An  application 
to  enter,  filed  with  a  timber  culture  contest,  is  equivalent  to  actual  entry  so 
iar  as  the  rights  of  the  contestant  are  concerned,  and  withholds  the  land 
embraced  therein  from  other  disposition  until  final  action  thereon. 

First  Assistant  Secretary  MULDROW  to  Commissioner  StocksLAGER,  5<^/^m^^  29,  1888. 
(7L.  D.,  335;  isC.  L.  O.,  186.) 


PUBLICATION  OF  FINAL  PROOF  NOTICES. 

Commissioner  McFarland  to  Registers  U,  S,  Land  Offices ^  July  31,  1884. 

Numerous  complaints  are  received  at  this  office  relative  to  the  publication 
of  final  proof  notices  under  the  act  of  March  3,  1879  (20  Stat.,  472).  Un- 
just discrimination  in  favor  of  particular  papers,  and  publication  in  papers 
charging  excessive  rates,  are  among  the  complaints  made,  while  still  more 
serioos  complaints  exist  that  notices  are  frequently  published  in  papers  hav- 
ing little  or  no  circulation,  or  no  existence  except  for  the  purpose  of  obtain- 
ing such  advertisements,  and  in  some  cases  that  fraudulent  publication  is 
made  by  the  insertion  of  the  advertisements  in  a  few  copies  only  of  a  news- 
paper, and  not  in  the  regular  edition,  or  that  a  correct  notice  is  inserted  in 
a  few  copies  of  the  paper  and  the  notice  then  changed  by  altering  the 
description  of  the  land  or  otherwise,  and  the  altered  notice  printed  in  the 
remainder  of  the  issue. 

You  are  enjoined  to  exercise  the  greatest  care  and  diligence  to  see  that 
final  proof  notices  are  published  only  in  established  bona  fide  newspapers 
having  an  actual  and  legitimate  circulation  in  the  vicinity  of  the  land.  The 
paper  must  be  actually  published  where  it  purports  to  be,  and  must  be  a 
reputable  newspaper  of  general  circulation,  and  not  a  mere  land  notice  ad- 

•JOHNSON  vs.  MILLER. 

Kniiu  ^  Gimcellativm. —tJotlKX  of  canceUation   to   the  successful  contestant  Is  not  sufficient  if  sent 

through  the  mail  by  unr^istered  letter. 
^"ft  Auistami  Secretary  Cuandlbr  to  Commissioner  Stockslagsr,  May  8, 1889. 
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vertising  medium,  without  subscribers  or  general  patronage.  You  may 
require  evidence  of  the  character  and  stability  of  anj  paper  in  which  publi- 
cation notices  are  sought,  and  should  do  so  in  all  cases  where  the  facts  are 
not  within  your  own  knowledge  or  of  common  repute.  Affidavits  of  the 
publisher  in  respect  to  the  bona  fide  establishment  of  his  paper,  the  regularity 
of  its  publication,  its  places  of  circulation,  the  extent  of  its  subscription  list, 
the  number  of  copies  actually  printed  of  its  regular  edition,  the  number  of 
exchanges,  and  other  facts,  may  be  required  when  necessary,  and  in  such 
cases  the  affidavit  of  the  postmaster  of  the  place  where  the  paper  is  published, 
showing  the  number  of  copies  mailed,  the  regularity  of  mailing,  and  range 
of  distribution,  may  also  be  required.  The  fact  whether  there  is  a  post 
office  at  the  professed  place  of  publication  should  be  inquired  into,  as  also 
whether  there  is  a  town  or  inhabitants  at  such  place.  A  newspaper  purport- 
ing to  be  published  at  a  place  where  there  are  few  or  no  inhabitants,  and  no 
post  office  for  its  mailing  and  distributing,  cannot  be  regarded  as  a  proper 
newspaper  for  the  publication  of  proof  notices,  nor  can  any  newspaper  be  so 
regarded  which  does  not  possess  adequate  character  and  stability. 

You  will  hereafter  require  an  affidavit  from  the  publisher  or  his  responsible 
representative  to  accompany  the  proof  of  publication,  and  a  true  copy  of  the 
published  notice,  showing  that  the  same  was  correctly  published  the  requi- 
site number  of  times  in  th€  regular  and  entire  issue  ot  every  number  of  the 
paper  during  the  period  and  times  of  publication.  This  affidavit  must  be 
furnished  at  the  expense  of  the  publisher. 

You  are  not  to  give  the  publication  to  papers  that  are  not  "  reputable 
newspapers  of  general  circulation ''  upon  the  ground  of  being  ''  nearest  the 
land." 

The  purpose  of  the  law  is  that  general  public  notice  shall  be  given  of  in- 
tention to  make  proof.  A  publication  that  does  not  effectuate  such  notice 
is  a  defeat  of  the  purpose  of  the  law.  Where  there  are  several  papers  which 
are  "newspapers"  within  the  meaning  of  the  law,  and  any  one  of  which 
might  be  designated  under  these  instructions,  you  will  use  your  discretion  in 
making  your  selection,  and  in  the  reasonable  and  honest  exercise  of  that  dis- 
cretion you  will  not  be  interfered  with  by  this  office. 

You  are  not  to  construe  the  words  **as  nearest"  as  binding  you  to  any 
rule  of  strict  calculation  of  geographical  distance,  but  you  are  to  select  which 
among  the  proper  papers  regularly  published  and  having  a  stable  circulation 
nearest  the  land  you  will  designate  for  the  purpose  of  such  publication. 

The  circular  of  January,  1884,  in  respect  to  rates  charged  for  advertising 
as  governing  your  designation,  will  be  adhered  to. 

Approved  August  i,  1884  : 

M.  L.  JOSLYN,  Acting.  Secretary. 


INSTRUCTIONS. 


'Notice — All  publication  notices  must  be  in  the  newspaper  proper^  and  not  in  a  supplement 
form. 

Acting  Commissioner  Harrison  to  Register  and  Receiver,  Independence,  Kansas,  October 
30,  1884. 

It  is  required  that  all  publication  notices  shall  be  published  in  the  news- 
paper proper,  and  not  in  supplement  form,  and  you  will  take  proper  action 
to  the  end  that  this  requirement  shall  be  complied  with. 

Advise  publishers  that  hereafter,  in  addition  to  the  requirements  of  cir- 
cular **  A,"  July  31st,  1884,  the  affidavit  of  publication  must  show  that  the 
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Dotice  was  published  in  the  newspaper  proper,  and  not  in  supplement. 
Should  a  publisher  refuse  to  comply  with  this  order,  you  will  cease  to  regard 
his  paper  as  a  ''reputable  paper/'  within  the  meaning  of  said  circular. 


J.  P.  WAGER. 

Semi-weekly  Newspapers, — Final  proof  notices  may  be  inserted  in  every 
other  issue  of  newspapers  published  semi-weekly. 

Acting  Commissicner  Stockslager  to  J.  P.  Wager,  Esq.,  PendUion^  Ore,,  Jan.  1 8,  1886. 
(12  C  L.  O.,  287.) 


INSTRUCTIONS 

As  to  the  proper  designation  of  newsp)apers  in  which  notices  of  final  pfx>of  are  to  be  published. 
Commissioner  SPARKS  to  Registers  and  Receivers,  U.  S.  Land  Offices,  April  21,  1885. 

Referring  to  circular  of  this  office  of  July  31,  1884,  relative  to  the  desig- 
nation of  newspapers  for  the  publication  of  final  proof  notices,  you  are  in- 
structed that  you  have  no  discretion  under  the  law  to  designate  any  other 
than  the  newspaper  "nearest  the  land  "  for  such  purpose,  when  such  paper 
is  a  newspaper  of  "general  circulation,''  as  defined  in  said  circular.  But  you 
will  in  all  ca.ses  designate  the  newspaper  of  general  circulation  that  is  pub- 
lished nearest  the  land,  geographically  measured.  When  two  or  more  such 
newspapers  are  published  in  the  same  town  nearest  the  land,  you  may  select 
the  one  which,  in  your  honest  and  impartial  judgment  as  public  officers, 
will  best  subserve  the  purpose  of  the  law  and  general  interests  of  the  public. 
Bat  in  no  case  will  you  permit  your  selections  to  be  governed  by  prejudice, 
favoritism  or  personal  interest. 

The  circular  of  July  31,  1884,  is  modified  in  accordance  herewith. 

For  the  protection  of  entry  men,  you  should  see  to  it  that  newspaper 
charges  do  not  exceed  the  rates  established  by  State  or  Territorial  laws  for 
the  publication  of  legal  notices,  and  report  to  this  office  should  any  infrac- 
tion of  this  order  occur. 

Approved :  L.  Q.  C  LAMAR,  Secretary, 


PUBLICATION  OF  NOTICES  OF  FINAL  PROOF. 

Acting  Commissioner  Stockslagkr  to  F.  L.  Neal  and  Alex.  Perdue,  El  Dorado, 
Arkansas,  August  29,  1887. 

The  Act  of  March  3d,  1879,  provides  that  the  Register  shall  designate  a 
newspaper  published  nearest  the  land.  If  two  or  more  newspapers  are  pub- 
lished in  the  same  city  or  town,  the  Register  may  select  the  one  in  which  to 
publish,  and  of  permanently  established  papers  with  a  general  circulation,  he 
should  select  the  one  charging  the  lowest  price  for  said  publication. 


DWIGHT  W.  ENSIGN. 

Publication — Paper  Nearest  Land. — The  law  relating  to  publication  of  notice  of  intention 
to  make  final  proof  must  be  accepted  literally  as  requiring  the  publication  to  be  made  in 
the  newspaper  published  nearest  to  the  land  embraced  in  the  entry,  and  the  selection  of 
another  paper  for  the  purpose  is  illegal,  and  proof  made  upon  such  publication  will  be 
rejected,  new  publication  and  new  proof  being  required. 

Amstanl  Secretary  MULDROW  to  Commissioner  Stockslager,  September  1 8,  1888. 

I  have  considered  the  appeal  of  Dwight  W.  Ensign  from  your  office  deci- 
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sion  of  April  4,  1887,  rejecting  his  commutation  homestead  proof  for  the 
W.  yi  S.  W.  %,  Sec.  22,  and  the  N.  W.  ^  N.  W.  ^  of  Sec.  27,  T.  158 
N.,  R.  66  W.,  Devil's  Lake  district,  Dakota,  and  suspending  both  the 
original  entry  and  the  cash  certificate  issued  on  said  proof. 

The  action  of  your  office  was  based  on  the  fact  that  the  notice  of  intention 
to  make  proof  was  published  in  the  North  Dakota  Inter-  Ocean^  a  newspaper 
published  in  Devil's  Lake,  Dakota,  twenty-eight  miles  distant  from  the  land, 
whereas  it  should  have  been  published  in  the  Towner  County  Tribune^  a 
newspaper  published  at  Cando,  about  three  miles  distant  from  the  land. 
The  claimant  is  a  clerk  in  the  local  office  at  Devil's  Lake,  and  he  states  in 
an  affidavit  that  the  publication  was  made  in  the  Inter-Ocean  to  save  ex- 
pense, the  publisher  making  no  charge  therefor.  This  irregularity  calls  for 
new  publication  and  new  proof. 

Your  decision  rejecting  the  proof  and  suspending  the  cash  certificate  and 
the  original  entry,  and  allowing  the  claimant  to  submit  new  proof,  properly 
made  in  accordance  with  the  law  and  official  regulations,  is  affirmed. 


SOUTHERN  PACIFIC  R.  R.  CO.  vs.  PATRICK  BRADY. 

Final  Proof— Posting  Notice.  — Posting  notice  in  the  office  of  the  Register 
of  intention  to  make  final  proof  is  an  essential,  without  which  such  proof 
cannot  be  accepted. 

Acting  Secretary  MuLDROW  to  Commissioner  Sparks,  February  7,  1887.     (5  L.  D.,  399; 
13  C.  L.  O.,  280.) 


INSTRUCTIONS. 

Six  weeks*  publication  of  intention  to  make  final  proof  required. 
Acting  Commissioner  HARRISON  to  /Register  and  Receiver ^  Salina^  Kansas^  May  23,  1883. 

Relative  to  the  matter  of  publication  of  notice  of  intention  to  make  final 
proof,  in  case  of  homestead  and  pre  emption  entries,  I  have  to  state  that 
the  practice  heretofore  has  been  to  require  such  notice  to  be  published  ioxjive 
successive  weeks — but,  under  the  present  ruling  of  the  Department,  it  is  held 
that  the  notice  must  be  published  for  a  period  of  six  successive  weeks.  See 
circular  of  March  20,  1883. 

I  have  therefore  to  direct  that,  from  and  after  the  date  of  receipt  of  this 
letter,  you  will  require  all  parties  to  publish  the  notice  of  intention  to  make 
final  proof  in  accordance  with  the  said  circular  of  March  2d,  1883. 

This  ruling,  however,  is  not  intended  to  apply  to  parties  where  the  notice 
has  been  or  may  be  published  prior  to  the  receipt  of  this  letter. 


ANDREW  SMEDSTAD. 

Final  Proof— Publication  of  Notice. — The  sufficiency  of  publication  of 
final  proof  notice  must  be  determined  by  the  regulations  in  force  when  such 
advertisement  is  made.  Under  the  circular  of  October  i,  1880,  the  notice 
of  final  proof  was  sufficient  if  published  weekly  five  times. 

Acting  Secretary  Muldrow  to  Acting  Commissioner  Stockslager,  December  2, 1887.     (6 
L.  D.,  455  ;  14  C.  L.  O.,  269,) 
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FRICK  AND  POWELL. 


PubUeation  of  Notice, — Where  a  published  notice  incorrectly  describes  the  Und,  Rivinjj 
wrong  tracts,  and  omitting  tracts  sought  to  be  proved  up,  the  notice  must  be  republished, 
correctly  staling  the  desired  lands. 

Secretary  Lamar  to  Commissioner  General  Land  Office,  March  25,  1 885. 

I  have  considered  the  appeals  of  A.  S.  Frick  and  James  S.  Powell  from 
your  decision  of  June  17,  1884,  rejecting  the  final  pre-emption  proof  of 
each,  because  the  published  notice  of  intention  to  make  such  proof  did  not 
accurately  describe  the  tracts  claimed  by  them,  respectively.  Both  cases 
are  included  in  your  said  decision,  and  were  transmitted  together.  As  the 
questions  to  be  determined  in  both  cases  are  identically  the  same,  they  will 
be  considered  together. 

It  is  claimed  in  behalf  of  the  appellants  that  the  error  in  the  description 
is  a  trivial  and  unimportant  one;  and,  being  caused  by  the  Register  furnish- 
ing an  incorrect  copy  of  the  original  notice  filed  by  claimant  to  the  printer, 
or  by  the  error  of  the  latter  failing  to  publish  the  notice  correctly,  they,  the 
appellants,  should  not  be  made  to  suffer  by  the  delay  and  expense  incident 
to  a  new  notice  and  proof. 

I  cannot  admit  that  the  errors  in  the  description  of  the  land,  in  these 
cases,  are  trivial  and  unimportant.  On  the  contrary,  I  deem  them  to  be 
grave  and  serious.  To  allow  patents  to  be  issued  in  these  cases  would  be  to 
give  Frick  title  to  forty  and  Powell  to  eighty  acres  of  land  not  mentioned 
in  their  published  notice.  This  the  Department  can  not  do.  For  there  is 
nothing  connected  with  the  obtaining  title  to  the  public  land  about  which 
accuracy  is  so  absolutely  essential  as  the  description  of  the  tract  claimed. 
And  this  rule  should  not  be  deviated  from. 

As  to  the  alleged  hardships  resulting  from  the  carelessness  or  error  of  the 
Register  and  printer,  I  find  nothing  whatever  in  the  record  to  sustain  the 
assertion.  The  Register  is  the  sworn  and  chosen  officer  of  the  law,  and  as 
such  every  legal  presumption  must  be  in  favor  of  the  correct  discharge  of 
his  duties,  until  the  contrary  is  shown.  No  effort  has  been  made  to  do  this, 
beyond  a  mere  naked  assertion  of  counsel. 

It  is  true  the  Act  of  Congress  of  March  3,  1879,  requires  the  Register  to 
publish  and  post  the  notice,  but  it  also  makes  it  the  duty  of  the  pre-emptor 
to  furnish  such  notice,  and  if  he  furnished  a  notice  containing  a  correct  de- 
scription, it  is  not  to  be  supposed  that  the  Register  would  sut>stitute  another 
therefor.  The  original  notice  delivered  to  the  Register,  and  which  ought  to 
have  been  posted  in  the  office,  has  not  been  filed  in  the  case,  and  therefore 
it  does  not  appear  that  the  posting  in  the  local  office,  required  by  act  of 
Congress,  was  done.  The  failure  to  furnish  evidence  of  compliance  with 
this  requirement  would  be  additional  cause  for  rejecting  the  proof  in  these 
cases. 

Your  judgment  is  affirmed,  without  prejudice  to  the  parties  to  make  final 
proof,  payment  and  entry,  after  due  and  proper  notice. 


TUTTLE  vs.  PARKIN. 

Protest — S^otice — Adverse  Claimant. — A  protest  serves  to  call  attention  to  irregularities  in 

final  proof,  and  for  such  purpose  a  formal  contest  is  not  necessary. 
Special  notice  of  intention  to  submit  final  proof  should  be  given  adverse  claimants  of  record. 

First  Assistant  Secretary  CHANDLER  to  the  Commissioner  of  the  General  Land  Office,  Oc- 
tober 17,  1889. 

In  case  of  conflicting  pre-emption  claims,  "  no  formal  contest  is  necessary, 
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but  when  either  party  offers  to  make  proof,  the  other,  who  should  always  be 
specially  cited,  may  appear  at  the  time  and  place  fixed,  and  proceedings 
should  thereupon  be  had  in  the  same  manner  as  in  contest  cases/'  Instruc- 
tions, September  17, 1884,  3  L.  D.,  112.  And  it  is  required  by  the  instruc- 
tions of  the  land  office  that  adverse  claimants  of  record  should  always  be 
specially  cited,  both  in  homestead  and  pre-emption  notices  of  intention  to 
make  proof.     See  Instructions,  November  25,  1884,  3  L.  D.,  196. 

In  this  case  no  citation  was  issued  to  the  homesteader,  whose  entry  was  of 
record  in  the  same  local  office,  and  if  the  averments  in  his  affidavit  be  true, 
the  proof  should  never  have  been  accepted. 

This  case  will,  therefore,  be  remanded  with  instructions  to  direct  the  local 
officers  to  require  the  heirs  of  John  A.  Parkin  to  make  new  proof,  after  new 
notice,  and  that  the  appellant,  Tuttle,  be  specially  cited  to  appear  at  the 
time  and  place  fixed,  and  then  that  proceedings  be  had  in  the  same  manner 
as  in  contest  cases. 

The  decision  of  your  office  is  reversed. 


JACOB  SEMER. 

Notice — Clerk  of  Court. — Notice  that  final  proof  will  be  taken  "before 
the  judge  or  clerk  of  court  of  record  in  and  for county  "  is  not  defi- 
nite when  the  judge  or  clerk  of  "  district  court  *'  is  intended. 

New  Advertising — When  New  Proof  is  not  Required, — In  case  of  publi- 
cation of  improper  notice  for  final  proof,  which  is  largely  the  fault  of  the 
Register,  new  advertising  will  be  required,  but  new  proof  need  not  be  sub- 
mitted unless  a  protest  or  adverse  claim  is  submitted,  when  proof  will  be 
required  of  compliance  with  the  law  up  to  the  date  of  the  certificate  already 
issued. 

Acting  Secretary  MaLDROW  to  Commissioner  of  the  General  Land  Office,  November  17, 
1887.     (6  L.  D.,  345;  14  C.  L.  O.,  242.) 


FOREST  M.  CROSTHWAITE. 

Final  Proof— Publication  of  Notice. — Error  appearing  in  the  published  description  of  the 
land,  the  final  proof  is  suspended  for  further  publication  of  notice. 

Secretary  Lamar  to  Commissioner  Sparks,  February  25,  1886. 

Forest  M.  Crosthwaite  made  homestead  entry  No.  19,  October  3,  1883, 
for  the  E.  y^  of  N.  E.  J/  of  Sec.  9,  and  N.  W.  %  of  N.  W.  %  Sec.  10, 
and  S.  W.  ^  of  S.  W.  %  Sec.  3,  T.  154  N.,  R.  64  W.,  Devil's  Lake,  Da- 
kota, and  commuted  the  same  to  cash  entry  No.  718,  October  3,  1884. 

In  publishing  notice  of  intention  to  make  final  proof,  the  N.  E.  ^  of  Sec. 
9  was  erroneously  described  in  the  notice  as  the  N.  W.  ^.  You  held  this 
to  be  a  material  defect,  and  therefore  rejected  the  final  proof  and  held  the 
entry  for  cancellation,  allowing  sixty  days  for  appeal. 

This  was  error.  The  case  should  have  been  returned  to  the  local  office, 
with  instructions  to  require  the  applicant  "to  make  final  proof  and  entry 
after  due  and  proper  notice,**  as  held  in  the  case  of  A.  S.  Frick  &  J.  S. 
Powell,  3  L.  D.,  460,  12  L.  O.,  19,  which  you  cite  in  support  of  your 
ruling. 

By  letter  of  June  29,  1885,  ^^om  the  Register,  sent  to  your  office  before 
this  appeal  was  filed,  it  appears  that  the  notice  presented  to  the  local  office 
properly  described  the  entry,  but  the  error  was  made  by  the  printer.  You 
will  therefore  direct  the  local  office  to  notify  the  applicant  that  she  will  be 
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required  to  make  proper  publication  of  notice,  and  after  expiration  of  said 
notice,  if  no  objection  is  filed  to  said  entry,  the  proof  formerly  submitted 
may  be  accepted  as  final  proof. 
Your  decision  is  reversed. 


MILO  ADAMS. 


Final  Proof  ^Notice. — The  published  notice  must  state  definitely  before 
whom,  and  at  what  place,  the  final  proof  will  be  made. 

Transferee, — Republication  of  notice  may  be  made  by  a  transferee,  and 
the  proof  submitted  by  the  claimant  accepted  in  the  absence  of  protest, 
where  the  first  publication  was  insufficient,  but  due  compliance  with  law 
appears  in  other  respects,  and  the  present  whereabouts  of  the  claimant  can- 
not be  ascertained. 

Fint  Assistant  Secretary  MULDROW  to  Commissioner  Stockslager,  August  14,  1888.     (7 
L  D.,  197.) 


e.— CONTINUANCE, 

WOODWARD  vs.  PERCIVAL  AND  WAGGONER. 

Your  office  well  says,  "a  case  can  not  be  continued  by  agreement  of 
parties,  but  a  continuance  must  be  allowed  by  the  Register  and  Receiver. [' 
In  this  case  no  continuance  was  asked  for  on  the  day  of  hearing,  no  testi- 
mony was  offered,  and  the  local  office  was  properly  justified  in  dismissing 
the  contest  of  Woodward  and  entertaining  the  second  contest. 

So  far  there  was  no  error.  It  appears,  however,  that  the  local  office  al- 
lowed the  second  contest  to  proceed  pending  the  final  determination  of  the 
first  (on  appeal).     This  was  error. 

Secretary  Lamar,  November  9,  1885.     (4  L.  D.»  254.) 


UNITED  STATES  vs.  CONNERS  et  al. 

Motion  for  Continuance, — Motions  for  continuance  are  addressed  to  the 
sound  discretion  of  the  local  officers,  but  an  abuse  of  such  discretion  will  be 
corrected  by  the  appellate  tribunal. 

On  the  defendant's  failure  to  cross-examine  witnesses  at  the  proper  time, 
the  recall  of  said  witnesses  for  such  purpose  should  be  at  his  expense. 

Secretary  Lamar  to  Commissioner  Sparks,  May  21,  1 887.     (5  L.  D.,  647 ;  14  C.  L.  O., 
115.) 


ROSE  vs.  McRAE. 


Continuance — Good  Cause. — All  applications  for  continuance  should  be  made  in  writing 
and  wiU  only  be  allowed  where  good  cause  is  shown. 

AV»  Notice. — Where  a  contestant  has  not  conformed  to  the  rules,  a  new  notice  may  be  is- 
sued, and  he  may  be  allowed  to  proceed  anew  from  point  of  departure. 

Acting  Commissioner  Harrison  to  Register  and  Receiver ,  Fargo^  Dakota,  May  16, 1884. 

******** 

You  state  that  in  cases  where  the  defendant  has  made  default  it  has  been 
your  custom  to  allow  a  continuance  on  the  oral  application  of  the  plaintiff 
or  his  attorney;  but  where  there  is  an  appearance  made  by  both  parties,  you 
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only  grant  a  continuance  upon  the  written  application  of  the  party  desiring 
it,  as  advised  by  my  letter  of  March  22,  1SS4,  above  mentioned. 

You  also  state  that  you  have  found  the  granting  of  oral  applications  for 
continuances  to  be  perfectly  practicable ;  that  it  works  no  injury  to  the  de- 
fendant, as  he  is  already  in  default  and  can  take  no  advantage  of  a  right 
which  he  has  ignored. 

While  such  practice  may  work  no  injury  to  any  of  the  parties  to  the  suit, 
yet  it  is  an  embarrassment  to  this  office  in  the  examination  of  a  contest, 
whether  ex  parte  or  not,  to  find  that  testimony  is  advertised  to  be  taken  on 
one  day  and  that  it  is  really  taken  on  some  other  day,  and  no  explanation 
of  this  discrepancy  accompanies  the  papers.  It  invariably  leads  to  the  sus- 
pension of  action  on  the  case  under  consideration,  until  a  report  can  be  called 
for,  that  we  may  determine  whether  or  not  the  proceedings  were  conducted  in 
the  regular  manner.  It  would  entail  little,  if  any,  additional  expense  on  the 
parties,  and  greatly  expedite  the  business  of  this  office,  for  you  to  require  all 
applications  for  continuances  to  be  made  in  writing,  and  only  grant  such 
applications  when  some  good  reason  is  shown  therefor. 

You  will  please  observe  these  instructions  in  future  cases  of  this  kind. 

You  make  mention  of  the  fact  that  in  cases  where  the  contestant  has  not 
conformed  to  the  rules,  you  have  issued  new  notice  and  allowed  him  to  pro- 
ceed anew  from  the  point  of  departure,  as  sanctioned  by  O'Dea  vs.  O'Dea, 
10  Copp,  290. 

In  this  connection  I  would  say  that  such  practice  is  right  and  proper  under 
existing  rulings  of  this  Department. 


COUGHLIN  vs.  DONAN. 

Affidavit  for  Continuance, — Under  the  instructions  of  December  27,  1882,  an  affidavit  for 
continuance  is  sufficient  though  executed  before  the  day  set  for  hearing,  and  before  some 
officer  other  than  the  Register  or  Receiver. 

Acting  Secretary  MuLDROW  to  Commissioner  Sparks,  September  li,  1886. 

******** 

Upon  consideration  of  a  motion  for  review  and  reconsideration  of  said 
decision,  filed  on  behalf  of  Donan,  your  office  on  November  12th  following 
adhered  to  the  said  ruling  of  August  i,  1885,  and  stated  that  said  decision 
"was  rendered  in  accordance  with  instructions  from  this  office  under  the 
date  of  December  27,  1882,  i  L.  D.,  134  and  135."  Donan  thereupon 
filed  an  appeal.  On  January  13,  1886,  your  office  held  the  appeal  would 
not  lie,  as  no  decision  on  the  merits  of  the  case  had  yet  been  rendered,  the 
ordering  of  a  hearing  being  merely  an  interlocutory  action.  Hence  the 
present  application  for  certiorari  under  Rule  83  is  filed. 

Upon  examination  of  the  affidavit  for  continuance,  I  find  the  allegation 
therein  to  be  sufficient.  The  said  instructions  of  December  27,  1882,  are 
in  answer  to  an  inquiry  from  the  local  officers  at  Montgomery,  Ala.  "  5. 
Can  the  affidavit  required  in  Rule  20,  Rules  of  Practice,  be  made  prior  to 
the  day  of  trial,  and  before  an  officer  other  than  the  Register  and  Re- 
ceiver? *'  The  Commissioner  says  :  *'  5.  The  most  natural  time  to  make 
the  affidavit  would  seem  to  be  on  the  day  set  for  trial ;  but  there  could  be 
no  valid  objection  to  the  party  making  it  at  any  time  prior  thereto.  The 
proper  time,  however,  to  consider  the  affidavit  is  when  the  case  comes  up  for 
trial.  The  Rule  presumes  the  affidavit  to  be  made  before  the  Register  and 
Receiver.  If  the  party  is  represented  by  counsel,  an  affidavit  by  said  rep- 
resentative made  before  the  Register  and  Receiver  is  satisfactory,  or  it  may 
be  made  before  any  other  officer  qualified  to  administer  oaths  and  using  the 
official  seal."     Under  these  instructions  said  affidavit  for  continuance  was 
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anthonzed,  and  the  case  was  improperly  dismissed.  The  case  will  now  pro- 
ceed to  hearing  as  directed  in  your  said  office  letter.  The  papers  trans- 
mitted by  your  letter  of  March  2,  1886,  are  herewith  returned. 


CONTINUANCE  ON  DEFENDANT'S  APPLICATION. 

Commissitnur  SPARKS  to  Register  and  Receiver y  Cheyenne ^  Wyoming ^  January  27,  1887. 

Mr.  James  A.  George,  special  agent,  verbally  informs  this  office  that  the 
practice  at  your  office  in  hearings,  is  that  after  the  Government  has  intro- 
duced all  of  its  evidence  in  the  case,  application  by  the  defendant  for  a  con- 
tinuance is  granted  to  a  future  day.  Such  practice  is  not  justified  by  any 
Rule  of  Practice,  Departmental  or  office  decision.  The  application  for  con- 
tinuance must  be  made  and  disposed  of  before  any  evidence  is  introduced, 
and  if  not,  it  will  be  deemed  that  the  party  has  waived  all  right  to  the  same. 
Any  other  practice  must  result  in  great  injustice  to  the  Government. 

Of  course,  when  default  is  made  by  defendant,  affirmative  evidence  on 
the  part  of  the  Government  must  be  taken  upon  which  to  base  a  cancella- 
tion. 


HOSEK  vs.  GLINEICKI. 

Continuance — Record, — An  order  for  continuance  should  not  be  made 
without  giving  the  opposite  party  opportunity  to  admit  that  the  absent  wit- 
nesses would,  if  present,  testify  as  alleged. 

An  order  having  been  granted,  the  entry  thereof  on  the  record  should  not 
be  obliterated  upon  the  vacation  of  the  order. 

Under  Rule  41  of  Practice,  frivolous  and  obviously  irrelevant  matter 
should  be  excluded  from  the  record. 

Secretary  Lamar  to  Commissioner  Sparks,  February  12,  1886.     (4  L.  D.,  385;  13  C.  L. 
0.,  16. 


ERICKSEN  vs.  WAY. 

Continuance — Hearing — Notary  Public. — ^When  a  ccnlinuance  is  granted  by  a  notary  pub- 
lic, it  should  not  extend  beyond  the  time  set  at  the  local  office  for  examination  of  testi- 
mony. 

Commissioner  McFarland  to  Register  and  Receiver^  Grand  Forks^  Dak,^  November  23, 
1883. 

I  am  in  receipt  of  your  letter  of  July  23d  last,  transmitting  the  record  of 
contest  in  the  case  of  Edward  R.  Ericksen  vs.  Thomas  Way,  involving  the 
latter's  homestead  entry  No.  5786,  S.  E.  J^,  19-1^19-58,  dated  June  iq, 
1883. 

Upon  examination  thereof,  it  appears  that  in  ordering  a  hearing,  the 
parties  were  summoned  to  appear  before  Mills  Church,  a  notary  public,  at 
Larimore,  Dakota,  on  May  8,  1883,  under  amended  Practice  Rule  35,  to 
respond  and  furnish  testimony  concerning  the  case. 

On  the  day  set  for  hearing  before  said  notary,  the  contestant,  Ericksen, 
was  sick  and  unable  to  appear  in  person,  but  he  appeared  by  his  attorney, 
S.  R.  Bamett,  and  asked  that  the  hearing  be  continued  until  May  21,  1883, 
which  continuance  was  granted  by  said  notary. 

There  is  nothing  to  show  that  any  time  was  set  for  a  hearing  at  the  local 
office  to  examine  the  testimony,  in  accordance  with  paragraph  4,  of  Practice 
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only  grant  a  continuance  upon  the  written  application  f^i 
it,  as  advised  by  my  letter  of  March  33,  1884,  above  m» 

You  also  state  that  you  have  found  the  granting  of  ' 
continuances  to  be  perfectly  practicable  ;  that  it  works 
fendant,  as  he  is  already  in  default  and  can  take  no  a- 
which  he  has  ignored. 

While  such  practice  may  work  no  injury  to  any  of  ti.- 
yet  it  is  an  embarrassment  to  this  ofhce  in  the  exan 
whether  ex  parte  or  not,  to  find  that  testimony  is  advi' 
one  day  and  that  it  is  really  taken  on  some  other  day 
of  this  discrepancy  accompanies  the  papers.  It  invar' 
pension  of  action  on  the  case  under  consideration,  until 
for,  that  we  may  determine  whether  or  not  the  proceedin, 
the  regular  manner.  It  would  entail  little,  if  any,  addi. 
parties,  and  greatly  expedite  the  business  of  this  office, 
applications  for  continuances  to  be  made  in  writing, 
applications  when  some  fuorf  reason  is  shown  therefor. 

You  will  please  observe  these  instructions  in  future  ■ 

You  make  mention  of  the  fact  that  in  cases  where  1 
conformed  to  the  rules,  you  have  issued  new  notice  an. 
ceed  anew  from  the  point  of  departure,  as  sanctioned 
10  Copp,  390. 

In  this  connection  I  would  say  that  such  practice  is  r 
existing  rulings  of  this  Department. 


COUGHLIN  vs.  DONAN. 

Affidavit  for  Conlinuantf. — Under  the  instructions  of  Decembei 
conlinuance  is  sufficient  though  executed  before  tlie  day  set  foi 
officer  other  ihan  (he  Register  or  Receiver. 

Ailing  Stcrilary  MuLOROW  la  Commissienir  Sparks,  Sipitmlier  j 

Upon  consideration  of  a  motion  for  review  and  rec 
decision,  filed  on  behalf  of  Donan,  your  office  on  Novc 
adhered  to  the  said  ruling  of  August  i,  1885,  and  stati. 
"was  rendered  in  accordance  with  instructions  from 
date  of  December  27,  iSSa,  i  L,  D.,  134  and  135." 
filed  an  appeal.  On  January  13,  1886,  your  office  heli 
not  lie,  as  no  decision  on  the  merits  of  the  case  had  yet 
ordering  of  a  hearing  being  merely  an  interlocutory  & 
present  application  for  certiorari  under  Rule  83  is  filed. 

Upon  examination  of  the  affidavit  for  continuance,  I 
therein  to  be  sufficient.     The  said  instructions  of  Der.. 
in  answer  to  an  inquiry  from  thf  local  officers  at   ' 
Can  the  affidavit  required  in  Rule  20,  Rules  of  1 
the  day  of  trial,  and  before  an  officer  oiher^ 
ceiver?"     The  Commissioner 
the  affidavit  would  seem  to  be  on  the  di 
no  valid  objection  to  the  party  makinj 
proper  time,  however,  to  consider  thj 
trial.     The  Rule  presumes  the  affi(' 
Receiver.     If  the  party  is  rL^ 
resentative  made  before  the  lieg- 
be  made  before  any  other  ott 
official  seal."     Under  these 
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■  error— quoting  in  support  of  this 
■f  Civil  Procedure  of  the  State  of 

whom  rests  the  burden  of  proof 
>arly  may  interpose  and  file  a  de- 
luse  of  action  or  defense  is  proved. 

h  judgment  shall  be  rendered  for 
.'adings  or  the  proof  shall  demand. 

party  will  then  produce  his  evi- 

il  officers  should  have  pursued  the 
Proceedings  before  the  local  land 
s  of  the  codes  of  the  several  States 
are  situated,  but  by  the  Rules  of 
nize  no  such  coarse  of  procedure 
IS  your  office  decision  directs,  in 


lent  has  alwaj's  the  right  Xo  ippeer  before 
the  wilimset  offered  by  the  paitiej.  It 
'     cue  in  order  to  inveiti- 


have  filed  through  their  counsel 

y  writteo  stipulation,  agreed  to  a 
ind  involved  in  the  applications, 
■on  advice  from  the  Governor  of 
title  to  agricultural  lands  under 
ing  to  be  postponed  until  an  in- 
id  Office. 

■1,  which  your  of&ce  refused  to 
1  by  virtue  of  the  discretionary 
hich  action  no  right  of  appeal 

IS  denied  to  said  applicants  the 
r  of  said  land,  but  has  simply 
'f  said  hearing,  to  enable  the 

-^^^        purpose  of  determining  the 
^^*^'j  do  so. 

contest  may  have,  the  govcrn- 
-,  local  office  and  submit  testi- 
'he  cohlesiaiits.     It  has  also 
tnce  of  said  case  before  the 
id  I  see  nti  abuse  of  the  dis- 
ease now  under  considera- 


\ 
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JOHN  W.  HOFFMAN. 

Practice — Hearings. — The  jurisdiction  of  the  local  office  over  a  case  is  not  abridged  by  the 

fact  that  it  comes  before  such  office  on  an  order  for  a  hearing  issued  by  the  DepartmeDt 

or  the  General  Land  Office. 
Burden  cf  Proof. — In  proceeding  against  an  entry  on  a  special  agent's  report,  the  burden 

of  proof  is  upon  the  Government,  and  such  report  is  not  competent  evidence  to  be  con* 

sidered  on  final  judgment. 

Secretary  Lamar.  io  Commissioner  ^VKtunSy  July  6,  1 886. 

Hearing  was  had  August  12,  1884.  '^^^  only  witness  for  the  govemmeiit 
was  Special  Agent  Jaycox,  who  testifies  as  follows : 

<'  On  the  27th  of  October  last,  I  visited  the  claim  of  John  W.  HofTman, 
and  found  a  board  shanty  ten  by  twelve  feet,  and  about  forty  acres  of 
breaking;  the  total  value  of  improvements  on  the  claim  was  about  one 
hundred  and  fifty  dollars.  I  know  nothing  about  the  residence  of  the 
claimant  on  his  claim  only  as  I  was  told  by  settlers  living  near  there.  *  * 
I  have  made  all  the  effort  possible  to  obtain  witnesses  to  testify  in  the  case, 
but  in  every  instance  they  have  refused  to  attend  because  of  threats  that  had 
been  made  against  their  persons  and  property.  »  *  *  The  witnesses 
stated  to  me  the  names  of  parties  who  told  them  of  these  threats,  but  I  have 
no  reason  to  think  that  Mr.  Hoffman  had  anything  to  do  with  it.  Mr. 
Hoffman  was  not  certainly  one  of  those  named  to  me." 

Upon  this,  counsel  for  claimant  moved  to  dismiss  the  proceedings,  on  the 
ground  that  the  Government  had  failed  to  establish  the  allegations  of  the 
complaint.  The  Register  and  Receiver  sustained  the  motion,  dismissed  the 
case,  and  reported  to  your  office  their  action  in  the  matter.  Your  office,  on 
May  I,  1885,  after  reciting  the  facts  of  the  case,  decided  that  the  action  of 
the  local  officers  in  attempting  to  dismiss  proceedings  in  which  this  (your) 
office  had  exercised  original  jurisdiction,  was  erroneous.  "The  defendant 
having  declined  to  submit  testimony  upon  the  merits  of  the  case,  action 
must  be  taken  upon  the  facts  as  shown  by  the  testimony  for*the  Government 
and  the  agenf  s  report  The  special  agent  examined  the  land  October  27, 
1883,  and  found  it  uninhabited ;  and  he  filed  with  his  report  sworn  testi- 
mony to  the  effect  that  the  claimant  never  resided  thereon.  Said  cash  entry 
No.  2345,  of  John  W.  Hoffman,  is  therefore  held  for  cancellation." 

In  my  opinion,  the  claimant  in  the  case  at  bar  did  all  that  was  required 
of  him  under  your  order  and  in  law.  On  the  day  of  hearing  he  appeared, 
as  he  had  been  cited  to  appear,  '<to  defend  the  validity  of  his  claim."  In 
the  proceeding  attacking  the  validity  of  his  claim  the  burden  of  proof  was 
upon  the  Government  to  establish,  by  competent  evidence,  the  affirmative 
of  the  issue.  See  case  of  George  T.  Burns  (4  L.  D.,  62;  12  L.  O.,  144). 
In  that  case  it  was  also  held  that — 

''  The  special  agent's  reports  are  not  evidence,  but  simply  the  basis  upon 
which  hearings  are  ordered.  Where  the  special  agent  has  reported  an  entry, 
upon  which  final  certificate  has  regularly  issued,  illegal  or  fraudulent,  and  a 
hearing  has  been  ordered  under  the  circular  of  May  8,  1884,  he  should  offer 
the  proof  in  support  of  his  allegations^  after  which  the  entry  man  should  pre- 
sent his  defense. ' ' 

Thereupon  the  circular  of  April  22,  1885,  upon  which  you  base  your  de- 
cision in  the  case  at  bar,  was  modified  so  as  to  make  it  "conform  to  the 
ordinary  rules  of  judicial  procedure."  And  according  to  the  ordinary  rules 
of  judicial  procedure,  when  a  party  has  been  cited  to  appear  at  a  certain 
time  and  place,  and  answer  to  a  certain  charge,  and  he  does  so  appear,  he 
is  entitled  to  a  trial,  unless  the  case  be  continued  upon  a  proper  legal  show- 
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ing  made  by  the  other  side.     In  the  case  at  bar  the  party  alleging  fraud 
made  oo  such  showing,  therefore  the  case  was  properly  dismissed. 

I  cannot  concur  in  the  view  expressed  in  the  decision  appealed  from,  that 
the  Register  and  Receiver  were  without  authority  to  dismiss  this  case  on  a 
motion  made  by  counsel,  merely  because  the  hearing  had  been  ordered  by 
your  office.  I  do  not  think  that  the  fact  of  your  office  or  the  Department 
having  directed  that  a  hearing  be  had  in  any  case,  inhibits  the  officers  be- 
fore whom  the  hearing  is  ordered  from  proceeding. 

Such  order  places  any  case  to  which  it  is  made  applicable,  again  within 
the  jurisdiction  of  the  Register  and  Receiver  to  whom  the  order  is  made, 
and  the  proceedings  at  the  hearing  should  be  in  accordance  with  the  general 
and  well  recognized  Rules  of  Practice  applicable  to  trials  before  those  offi- 
cers. If,  therefore,  as  was  done  in  this  case,  a  motion  to  dismiss  is  made, 
raising  a  question  on  matters  occurring  subsequently  to  the  order  for  the 
hearing,  the  Register  and  Receiver  would  have  full  jurisdiction  and  author- 
ity to  grant  or  deny  such  motion,  their  action  being  of  course  subject  to  re- 
view by  your  office,  and  reversal,  if  found  to  be  based  upon  insufficient 
grounds. 

Your  said  office  decision  of  May  i,  1885,  is  therefore  reversed. 


INSTRUCTIONS 

Id  reference  to  hearings  ordered  on  Special  Agents'  reports,  manner  of  serving  notices,  etc. 

Commissioner  McFarland  to  Registers  and  Receivers ^  and  Special  Agents  General  Lana 
Office,  May  8,  1884. 

These  hearings  are  ordered  as  a  part  of  the  proceedings  upon  an  inquiry 
instituted  by  the  Government  into  the  validity  of  alleged  fraudulent  or 
illegal  entries.  The  purpose  is  to  give  entrymen  full  opportunity  to  be 
heard  in  defense  of  their  claims. 

Hearings  will  be  set  at  as  early  a  day  as  possible  after  the  order  has  been 
received,  so  that  the  special  agent  who  examined  the  case  may  be  present, 
aod  while  witnesses  are  accessible. 

The  Register  and*  Receiver  will  consult  with  the  special  agent  relative  to 
fixing  the  time  and  place  of  taking  testimony. 

Notice  of  hearings  will  be  given  by  the  Register  and  Receiver  by  regis- 
tered letter,  addressed  to  the  last  known  place  of  residence  of  the  party  to 
be  notified ;  and,  where  his  residence  is  unknown,  to  the  post  office  within 
the  delivery  of  which  the  land  is  situated.  The  Register  and  Receiver  will 
post  a  copy  of  the  notice  in  their  office  for  not  less  than  thirty  days  prior  to 
date  of  hearing.  Personal  service  of  notice  (which  may  be  given  by  the 
special  agent)  will  also  be  made  within  the  time  fixed  for  hearing,  if  the 
residence  of  claimant  is  known  or  can  be  ascertained.  If  the  party  cannot 
be  found,  the  notice  will  be  advertised  once  a  week  for  four  weeks  in  a  paper 
of  general  circulation  in  the  vicinity  of  the  land. 

Proof  of  mailing,  posting,  and  service  of  notice  (or  publication)  must  be 
filed  with  the  papers  in  the  case.  When  personal  service  is  not  made,  a 
statement  by  the  Register  and  Receiver,  or  a  certificate  from  the  special 
agent,  or  the  affidavit  of  an  officer  or  other  person,  must  be  filed,  showing 
due  diligence  has  been  used  and  that  the  party  could  not  be  found. 

Special  agents  should  so  arrange  their  business  as  to  have  testimony  taken 
at  the  same  time  and  place  in  as  many  cases  as  practicable.  They  must  be 
present  at  hearings,  with  the  necessary  witnesses,  and  their  testiniony  and 
the  testimony  of  witnesses  must  be  given  in  person,  notwithstanding  their 
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written  reports  and  the  affidavits  previously  obtained.  They  wiil  also  rep- 
resent the  Government  in  the  conduct  of  cases  and  the  cross-examination  ot 
witnesses,  unless  they  have  the  assistance  of  the  United  States  district  at-. 
torney,  or  of  special  counsel.  They  will  give  their  attention  to  those  hear- 
ings and  to  due  preparation  therefor,  to  the  exclusion  of  all  interfering  busi- 
ness. 

Special  agents  are  not  required  to  file  affidavits  for  continuances  or  post- 
ponements, nor  to  make  deposits  for  expenses. 

Continuances  and  postponements  will  be  allowed  only  for  necessary  cause, 
and  in  no  case  for  the  purpose  of  vexation  or  delay. 

Special  agents  will  not  enter  into  stipulations  relative  to  taking  testimony, 
or  otherwise,  by  which  the  due  course  of  proceedings  will  be  embarrassed  or 
the  purpose  of  the  law  frustrated. 

The  expenses  of  service  of  notice  and  the  costs  of  taking  the  testimony 
of  witnesses  for  the  Government,  including  the  Government's  cross-examina- 
tion of  witnesses  for  the  claimant,  will  be  paid  by  Receivers,  who  will  esti- 
mate specially  therefor,  referring  to  the  date  and  initial  of  the  letter  order- 
ing the  hearings. 

The  cost  of  reducing  testimony  to  writing,  payable  by  the  Government, 
will  be  the  actual  and  necessary  sums  paid  out  for  that  purpose,  and  not  fees 
of  local  officers.     Such  fees  will  not  be  charged  to  the  Government. 

The  expenses  of  the  claimant,  including  the  pay  of  his  own  witnesses,  the 
costs  of  taking  their  testimony,  and  the  cost  of  his  cross-examination  oi 
witnesses  for  the  Government,  must  be  paid  by  himself,  and  a  reasonable 
deposit  for  expenses  of  reducing  such  testimony  and  cross-examinations  to 
writing  may  be  required  by  the  officer  taking  the  testimony. 

Witnesses  for  the  Government,  other  than  the  special  agent  and  his  as- 
sistants, will  be  paid  by  the  Receiver,  upon  the  approval  of  the  special 
agent,  and  Receivers  will  estimate  therefor.  Special  agents  will  pay  their 
own  expenses  and  the  expenses  and  compensation  of  their  assistants,  and 
return  proper  accounts  and  vouchers. 

Upon  the  termination  of  a  hearing,  the  Register  and  Receiver  will  im- 
mediately transmit  the  record  of  the  proceedings,  with  their  joint  opinion 
thereon,  to  this  office. 

Claimants  wiil  be  allowed  the  usual  right  of  appeal,  and  in  absence  ot 
appeal  or  in  default  of  appearance  will  be  concluded. 

Approved,  May  9,  1884: 

H.  M.  TELLER,  Secretary, 


CIRCULAR. 

Hearing  on  Special  Agents*  Reports. 
Commissioner  Sparks  to  Registers  and  Receivers  and  Special  Agents^  April  8,  1 885. 

Your  attention  is  called  to  the  first  paragraph  of  circular  of  instructions 
of  May  8,  1884,  relative  to  hearings  ordered  upon  Special  Agents'  reports: 

''  These  hearings  are  ordered  as  a  part  of  the  proceedings  upon  an  inquiry 
instituted  by  the  Government  mto  the  validity  of  alleged  fraudulent  or  ille- 
gal entries.  The  purpose  is  to  give  entrymen  full  opportunity  to  be  heard 
in  defense  of  their  claims.'' 

Claimants  at  such  hearings  will  be  required  to  submit  their  testimony  first, 
Subject  to  cross-examination  and  rebuttal. 

The  same  course  will  be  pursued  where  parties  offer  to  make  original 
proof,  and  Special  Agents  or  others  appear  to  oppose  such  proof. 

Your  attention  is  also  called  to  the  dosing  paragraph  of  instructions  of 
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May  8,  1884,  by  which  claimants  are  concluded  in  default  of  their  appear- 
ance at  the  hearing,  and  to  the  notice  required  to  be  given  them,  that  in 
■event  of  such  default  their  entries  will  be  canceled. 

Proceedings  will  not  be  dismissed  in  any  case,  whether  the  Government 
is  represented  at  the  hearings  by  a  Special  Agent  or  not ;  but,  in  default  of 
appearance  by  the  claimant,  the  case  will  come  up  for  action  on  the  Special 
Agent*s  report. 

Approved  April  22,  1885. 

H.  L.  MULDROW,  Acting  Secretary. 


CIRCULAR. 

Hearings — Notice — Attorneys. 
Cemmissiimer  SPARKS  to  Registers  and  Receivers  and  Special  Agents ^  July  31,  1 885. 

The  practice  of  ordering  hearings,  as  a  matter  of  course  and  without  ap- 
plication, in  cases  of  entries  held  for  cancellation  on  Special  Agents'  reports, 
is  discontinued. 

Hereafter  when  an  entry  is  so  held  for  cancellation,  the  claimant  will  be 
allowed  sixty  days  after  due  notice  in  which  to  appeal  to  the  Secretary  of 
the  Interior,  or  to  show  cause  why  the  entry  should  be  sustained. 

Applications  fot  hearings  must  be  accompanied  by  the  sworn  statement  of 
claimant,  setting  forth  specifically  the  grounds  of  his  defense  and  what  he 
expects  to  prove  at  such  hearing.  He  must  also  make  oath  that  his  applica- 
is  made  in  good  faith  and  not  for  the  purpose  of  delay. 

Notice  to  claimants  will  be  sent  by  registered  letter  to  their  last  known 
post-office  address,  and  the  return  letter  receipt  (or  returned  letter)  will  be 
transmitted  to  this  office  with  the  Register  and  Receiver's  report. 

Notice  will  also  be  served  personally  if  claimant  can  be  reached,  and  Reg* 
isters  and  Receivers  and  Special  Agents  will  take  every  precaution  to  see 
that  notice  reaches  the  party  or  his  attorney,  and  to  preserve  and  transmit 
the  evidence  of  service  or  of  attempt  to  procure  service. 

Attorneys  appearing  for  alleged  fraudulent  entrymen  will  be  required  to 
file  the  written  authority  of  the  claimant  for  such  appearance. 

Approved  :  G.  A.  JENKS,  Acting  Secretary. 


AMENDMENT  TO  CIRCULAR  OF  JULY  31,  1885. 

Commissioner  Sparks  to  Registers  and  Receivers,  and  Special  Agents  General  Land  Office, 
May  24,  1886. 

Paragraph  2  of  circular  of  July  31,  1885  (12  L.  O.,  141),  relative  to 
hearings  in  cases  of  entries  held  for  cancellation  on  special  agents'  reports, 
is  amended  so  as  to  read  as  follows : 

*'  Hereafter  when  an  entry  is  so  held  for  cancellation,  the  claimant  will  be 
allowed  sixty  days  after  due  notice  in  which  to  apply  for  a  hearing  to  show 
cause  why  the  entry  should  be  sustained.'* 

Approved :  L.  Q.  C.  LAMAR,  Secretary. 


INSTRUCTIONS. 

Proceedings  by  the  Government  against  Entries  Reported  as  Fraudulent—Attendance  of 
Witnesses^Examination  of  Witnesses  in  Cases  Continued.— Ixi  cases  of  continuance  the 
witnesses  present  may  be  examined  if  proper  opportunity  for  cross  examination  be  given, 
becanse  ia  the  practice  before  district  land  officers,  compulsory  process  to  secure  attend- 
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ance  of  witnesses  is  lacking,  and  deferring  examination  of  those  present  to  volunteer  tes- 
timony to  the  day  continued  may  result  in  losing  their  evidence. 

Commissioner  Stockslager  to  Register  and  Receiver,  Las  Cruces,  New  Mexico,  April  ii, 
1889. 

^P  ^^  ^^  ^P  ^^  ^^  ^^  ^p 

While  it  is  true,  as  a  general  rule,  that  proceedings  before  local  officen 
musty  from  their  nature,  be  analogous  to  the  Rules  of  Practice  which  ob- 
tain in  the  courts,  this  cannot  be  the  case  where  the  reason  of  such  rules 
fails  and  their  application  would  work  injustice. 

Neither  party  has  power  to  compel  the  attendance  of  witnesses  before  the 
local  officers.  Such  attendance  is  purely  voluntary,  and  therefore  a  strong 
temptation  is  given  to  fraudulent  entrymen,  and  those  claiming  under  them, 
to  induce  unfavorable  witnesses  to  absent  themselves.  But  when  attendance 
is  once  secured,  shall  a  motion  for  a  continuance  be  allowed  to  subject  the 
government  to  the  risk  of  losing  its  testimony,  and  serve  to  give  a  fraudu- 
lent entryman  an  additional  opportunity  to  procure  the  absence  of  a  hostile 
witness  when  the  case  is  again  called?  The  same  question  would,  of  course, 
arise  were  the  motion  made  on  the  part  of  the  government,  and  the  defend- 
ant likely  to  lose  his  testimony;  and  the  reasons  for  permitting  testimony  to 
be  taken  in  the  one  case,  before  granting  a  continuance,  are  equally  appli- 
cable in  the  other. 

Whatever  may  be  the  practice  in  the  courts  of  law,  where  there  is  com- 
pulsory process  for  securing  the  attendance  of  witnesses,  I  can  see  no  objec- 
tion to  receiving  testimony  when  offered,  whether  it  be  for  the  Government 
or  defendant,  notwithstanding  any  motion  for  a  continuance,  provided  the 
usual  privilege  of  cross-examination  be  allowed.  By  such  a  course  neither 
party  would  undergo  an  injustice;  the  only  disadvantage  which  can  accrue 
is  that  one  party  may  lose  an  opportunity  to  influence  an  unfavorable  wit- 
ness in  the  interim,  should  he  be  so  disposed,  and  the  possibility  that  the 
other  party,  lacking  compulsory  process,  may  be  unable  to  produce  his  wit- 
nesses at  another  time.  Such  a  disadvantage  is  not  entitled  to  consideration, 
and  the  interests  of  justice  require  that  a  continuance  in  the  proceedings  be- 
fore your  office  should  not  affect,  though  indirectly,  the  suppression  of  facts 
necessary  to  an  impartial  trial  of  the  case. 

At  common  law  an  examination  of  a  witness  de  bene  esse  takes  place  where 
there  is  danger  of  losing  the  testimony  of  an  important  witness  from  death, 
by  reason  of  age,  etc.  For  similar  reasons  it  would  appear  to  be  highly 
proper  in  the  hearings  before  your  office  to  admit  testimony  when  properly 
offered,  and  opportunity  for  cross-examination  given;  nor  is  there  any  pro- 
vision in  the  Rules  of  Practice  that  would  conflict  with  such  a  ruling.  Ex- 
perience has  repeatedly  shown  that  owing  to  a  lack  of  jurisdiction  over  wit- 
nesses, important  testimony  has  been  lost. 

The  Receiver's  decision,  as  quoted  above,  has  the  approbation  of  this 
office,  and  you  will  hereafter  be  governed  by  the  suggestions  of  this  letter. 


GEORGE  NORTON  et  al. 

Special  Agents''  Reports — Hearing — Notice — Transferee  and  Mortgagee. — In  this  case,  on 
complaint  that  the  entry  was  speculative  and  fraudulent,  a  hearing  should  have  been  or- 
dered instead  of  ordering  investigation  by  a  special  agent.  In  view  of  this  fact,  and  the 
fact  that  the  mortgagee,  at  least,  was  not  notified  of  the  action  of  the  General  L^nd 
Office  holding  the  entry  for  cancellation,  so  that  it  occurred  that  no  showing  in  support  of 
the  entry  was  made  on  appeal  filed,  and  the  entry  therefore  was  canceled,  the  case  is  re- 
opened and  a  hearing  directed. 

Assistant  Secretary  MULDROW  to  Commissioner  Stockslager,  March  29,  1 889. 

I  have  considered  the  appeal  of  P.  M.  Granberry  as  transferee  from  the 
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decision  of  your  office  dated  February  9,  1888,  refusing  his  application  for 
a  hearing  in  the  pre-emption  cash  entry,  No.  537,  of  George  Norton,  for  the 
N.  E.  X  of  N.  E.  X.  and  S.  W.  %  of  N.  E.  %  Sec.  2,  T.  138  N.,  R.  81 
W.,  Bismarck  land  district,  Dakota.  The  record  shows  that  George  Norton 
filed  pre-emption  declaratory  statement  No.  996  May  8,  1883,  ^^^  ^^  d^* 
scribed  tract,  alleging  settlement  the  same  day.  On  January  30,  1884,  ^^ 
caused  to  be  published  notice  of  his  intention  to  offer  final  proof  and  pay- 
ment before  the  Register  and  Receiver  at  Bismarck,  and  on  March  11,  1884, 
the  day  fixed  therefor  in  said  notice,  submitted  his  proof,  which  was  ac- 
cepted by  the  local  officers,  and  on  March  12,  1884,  final  certificate  No. 
537  was  issued  to  him  for  said  tract. 

On  March  13,  1884,  William  M.  Falconer  filed  a  corroborated  affidavit 
in  the  local  office,  in  which  he  alleged  substantially  as  follows,  viz  :  That  he 
is  a  citizen  of  the  United  States,  over  twenty-one  years  of  age  and  entitled 
to  make  entry  of  Government  lands  under  the  homestead  and  pre-emption 
laws;  that  Norton's  filing  was  made  for  speculative  purposes  and  is  illegal; 
that  said  entry  was  made  under  an  agreement  with  one  Allen  W.  Clark,  who 
held  said  land  under  timber  culture  entry  No.  142,  and  who  relinquished  to 
the  United  States  at  the  date  of  said  Norton's  filing,  and  as  soon  as  title 
could  be  obtained  to  same,  said  land  was  to  be  laid  o^  in  town  or  out  lots, 
and  sold  under  said  agreement  for  the  mutual  benefit  of  said  Clark  and 
Norton  ;  that  in  pursuance  of  said  contract,  said  Norton  permitted  one  P. 
M.  Cranberry  to  make  valuable  and  permanent  improvements  on  said  land, 
consisting  in  part  of  a  fine  brick  dwelling  house  of  the  value  of  several  thou- 
sand dollars,  and  that  said  Granberry  was  then  occupying  said  house  as  a 
residence  for  himself  and  family,  in  pursuance  of  a  contract  with  said 
Norton  to  sell  and  convey  to  said  Granberry  ten  acres  or  more  of  said  land 
when  said  Norton  should  have  obtained  title  thereto.  Falconer  asked  sus- 
pension of  Norton's  final  proof  and  that  he  be  given  an  opportunity  to  prove 
said  allegations,  so  that  declaratory  statement  No.  996  would  be  canceled 
and  the  land  be  forfeited  to  the  United  States.  .  The  local  officers  having 
approved  Norton's  proof  and  allowed  his  entry,  refused  to  order  a  hearing, 
and  on  February  8,  1886,  T.  J.  Mitchell,  as  attorney,  forwarded  to  your 
office  a  copy  of  Falconer's  protest,  whereupon  on  May  11,  i886,  a  special 
agent  was  directed  to  investigate  the  case. 

About  the  same  time  that  Granberry's  affidavit  was  presented  at  the  local 
office,  there  was  also  filed  an  affidavit  made  and  executed  by  Charles  E. 
Meech,  in  which  he  alleges  that  about  May  14,  1884,  in  behalf  of  one  John 
Crocker  White,  he  loaned  to  Prentis  M.  Granberry  the  sum  of  fifteen  hun- 
dred dollars,  taking  as  security  for  the  payment  of  said  money  a  mortgage 
on  the  S.  }i  of  the  N.  E.  }(  of  the  N.  E.  %,  Sec.  2,  T.  138  N.,  R.  81  W. 

On  February  9,  1888,  your  office,  by  letter  **  P,"  rejected  the  application, 
and  held  that  the  local  office  "  exercised  proper  care  and  diligence  in  secur- 
ing complete  evidence  as  to  service  of  notice  under  letter  *  P '  of  June  4, 
1S87,  holding  the  entry  for  cancellation,  and  that,  therefore,  full  oppor- 
tunity was  offered,  both  in  regard  to  time  and  notice,  respecting  impending 
action,  to  have  admitted  of  all  necessary  precaution  being  taken  in  the  matter 
of  filing  application  for  a  hearing  in  due  time,  and  by  failure  to  do  so  the 
entrytnan  and  all  parties  in  interest  were  divested  of  their  rights  in  the 
premises,  and  whether  the  negligence  in  respect  to  the  interests  of  Gran- 
berry and  Meech  was  attributable  to  them  or  their  attorney  is  a  matter  this 
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office  cannot  consider/'  and  cited  the  case  of  Smith  vs.  Lovell  (4  L.  D., 
267;  12  C.  L.  O.,  149). 

Prentis  M.  Cranberry,  as  transferee,  appealed  from  said  decision,  and  on 
July  20,  1888,  John  Crocker  White,  as  mortgagee,  made  application  for  a 
hearing. 

On  August  4,  1888,  your  office  declined  to  pass  upon  the  merits  of  said 
application,  but  forwarded  the  same  to  this  Department  without  recom- 
mendation. 

4<  ♦  4<  4<  4<  *  in  ^ 

The  proper  course  in  this  case  would  have  been  for  your  office  to  have 
ordered  a  hearing  to  ascertain  the  truth  of  the  allegations  in  Falconer's 
affidavit,  instead  of  ordering  an  investigation  by  the  special  agent.  It  seems 
that  the  entry  was  held  for  cancellation  upon  the  report  of  said  special  agent, 
to  the  effect  that  the  allegations  in  Falconer's  affidavit  were  substantially 
true,  and  that  White,  at  least,  did  not  have  proper  notice  of  this  proceed- 
ing. Under  all  the  circumstances  of  this  case  as  presented  by  the  record 
now  before  me,  I  am  of  the  opinion  that  a  hearing  should  be  had  to  ascer- 
tain whether  or  not  Norton's  entry  was  made  in  good  faith  and  upon  a  com- 
pliance with  the  requirements  of  law. 

All  parties  in  interest,  including  Falconer,  should  be  given  due  notice  of 
that  hearing,  and  the  Covernment  should  be  represented  by  a  special  agent 
of  your  office.     The  decision  appealed  from  is  accordingly  reversed. 


WILLIS  E.  SIMPSON  et  al. 

Proceedings  on  Special  AgenVs  Report, — There  is  no  necessity  for  a  hearing  on  a  special 
agent's  report  where  the  facts  as  shown  thereby  are  not  controverted ;  but  if  the  entry  in 
such  a  case  is  held  for  cancellation,  the  claimant,  or  his  assignee,  is  entitled  to  be  heard 
before  the  Department  on  the  record  as  made. 

Secretary  NoBLE  to  Commissioner  Stockslager,  March  9,  1 889. 

This  is  an  application  filed  by  the  grantee  and  mortgagee  of  the  entryman 
in  the  above  named  case,  praying  for  the  issuance  of  a  writ  of  certiorari^ 
commanding  the  Honorable  Commissioner  of  the  General  Land  Office  to 
certify  the  record  in  the  above  stated  case  on  appeal  from  the  decision  of 
your  office,  holding  the  cash  entry  of  Willis  E.  Simpson  for  cancellation. 

From  this  application  it  appeals  that  the  cash  entry  of  Willis  E.  Simpson 
was  canceled  by  your  office  upon  the  report  of  a  special  agent,  charging 
"that  said  entry  was  falsely  made  and  for  speculative  purposes,"  from  which 
action  an  appeal  was  taken,  and  which  was  transmitted  to  the  Department, 
but  was  returned  to  your  office  under  the  General  Instructions  of  July  6, 
1886  (5  L.  D.,  149),  with  other  cases  where  entries  had  been  held  for  can- 
cellation upon  the  report  of  special  agents,  and  where  appeals  had  been  al- 
lowed therefrom.     In  the  instructions  above  referred  to,  the  Department 
directed  that  where  entries  had  been  held  for  cancellation  upon  the  report 
of  a  special  agent,  and  the  parties  notified  that  they  will  be  allowed  the  right 
of  appeal,  you  were  directed  to  order  hearings,  in  accordance  with   the 
amended  circular  of  May  24,  1886,  instead  of  transmitting  the  cases  on 
appeal  to  the  Department. 

But  the  applicant  in  this  case  states,  that  an  appeal  does  not  controvert 
any  facts  in  the  report  of  the  special  agent  against  said  entry,  or  any  other 
fact  of  record ;  from  which  it  may  reasonably  be  inferred  that  he  elects  to 
stand  upon  the  record  as  made,  and  admits  the  facts  stated  in  the  special 
agent's  report.     In  such  a  case  there  would  be  no  necessity  for  a  hearing. 
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and  the  entryman  or  his  assignee  would  be  entitled  to  a  decision  of  the  De- 
partment upon  the  record  as  made. 

The  application  is  granted,  and  you  are  hereby  directed  to  transmit  the 
papers  to  the  Department. 


COOPER  vs.  GESTRIN. 

Contest — Hour  for  Hearing, — While  it  is  proper  for  the  local  officers  to 
appoint  a  particular  hour  of  the  day  for  hearing  in  a  given  case,  in  order  to 
regt^late  and  systematize  business,  yet  such  rule  should  not  be  so  applied  as 
to  work  a  forfeiture  of  the  rights  of  an  honest  claimant  who  happens  to  be 
prevented  from  arriving  at  the  office  exactly  at  the  appointed  time,  owing 
to  some  misfortune. 

Assistant  Commissioner  Stockslager  to  Register  and  Receiver^  Huron^  Dakota^  Decem- 
ber 24,  1885.     (13  C.  L.  O.,  3.) 


LITTLE  vs.  LAVIGNE. 

Legal  Holiday. — According  to  the  Civil  Code  of  Dakota,  "  Whenever  any  act  of  secular 
nature  other  than  a  work  of  necessity  or  mercy  is  appointed  by  law  or  contract  to  be  per- 
formed upon  a  particular  day,  which  falls  upon  a  holiday,  such  act  noay  be  performed  upon 
the  next  business  day  with  the  same  effect  as  if  it  had  been  performed  upon  the  day 
appointed." 

Commissioner  SPARKS  to  Register  and  Receiver ^  Aberdeen,  Dakota,  May  27,  1 885. 

April  18,  1885,  the  Receiver  transmitted  the  record  of  proceedings  had  in 
the  case  of  Lavigne  vs.  Little,  from  which  it  appears  that  a  hearing  was  ap- 
pointed for  February  23,  1885,  which  day  the  Receiver  states  was  a  holiday 
by  Dakota  statute,  and  your  office  was  closed  thereon. 

It  seems  that  the  contestant  called  at  your  office,  and  was  informed  that 
DO  business  would  be  transacted  that  day,  but  the  case  would  be  heard  the 
following  day;  and  he  accordingly  submitted  his  testimony,  February  24, 
1885,  ^hc  defendant  failing  to  appear,  and  you  rendered  a  decision  in  favor 
of  contestant,  from  which  no  appeal  was  taken  by  Little  after  due  notice. 
Little  had  personal  notice  of  the  hearing,  and  it  appears  that,  under  the  law 
of  Dakota,  the  twenty-second  day  of  February  is  a  legal  holiday;  that  if 
said  day  falls  upon  a  Sunday — as  it  did  this  year — the  Monday  following  is  a 
holiday ;  and  that  "  Whenever  any  act  of  a  secular  nature,  other  than  a 
work  of  necessity  or  mercy,  is  appointed  by  law  or  contract  to  be  performed 
upon  a  particular  day,  which  falls  upon  a  holiday,  such  act  may  be  per- 
formed upon  the  next  business  day,  with  the  same  effect  as  if  it  had  been 
performed  upon  the  day  appointed."  (See  sections  21 15  to  21 18  of  the 
Civil  Code  of  Dakota,  edition  1877,  P^g^  438.) 

I  am  therefore  of  the  opinion  that  your  action  in  hearing  the  case  on  Feb- 
ruary 24,  1885,  was  proper,  and  as  the  evidence  shows  that  the  entryman 
has  failed  to  comply  with  the  requirements  of  the  timber  culture  law,  I 
affirm  your  decision. 


VASQUEZ  vs.  RICHARDSON. 

Hearing — Waiver. — Where  a  party  fails  to  appear  at  a  regular  hearing,  he  waives  his  privi- 
leges,  and  has  no  farther  standing  in  the  case  unless  within  a  reasonable  time  thereafter  he 
satisfactorily  explains  his  default,  and  has  reinstatement 

Secretary  TELLER  to  Commissioner  McFarland,  February  9,  1884. 
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The  hearing  of  July  i8th  was  for  the  purpose  of  enabling  Vasquez  to  con- 
test the  claim  of  Richardson  and  to  submit  testimony,  which  he  failed  to 
submit  on  June  6th.  Having  made  default  at  the  hearing  of  June  6th,  with- 
out excuse,  after  duly  published  notice  by  Richardson,  there  was  no  warrant 
for  allowing  Vasquez  a  second  hearing  upon  the  same  matter.  Although 
Practice  Rule  5  allows  the  Register  and  Receiver  to  order  hearings  in  cases 
involving  pre-emption  rights  wherein  entry  has  not  been  perfected,  and  no 
certificate  for  patent  has  been  issued  without  instructions  from  your  office, 
the  rule  must  be  held  to  apply  to  original  hearings,  and  not  to  allow  the  re- 
opening of  a  case  which  has  been  once  heard  under  regular  proceedings. 
To  admit  this  would  authorize  an  indefinite  number  of  hearings  in  the  dis- 
cretion of  these  officers,  which  the  rule  did  not  contemplate.  As  Richard- 
son offered  his  proof  in  due  course  and  Vasquez  failed  to  appear  at  the  hear- 
ing, he  must  be  held  in  default  as  respects  that  hearing,  under  the  general 
rule  announced  in  my  decision  of  December  5,  1882,  in  the  case  of  the 
Atlantic  and  Pacific  Railroad  Company  vs,  Forrester  (preferring  also  to  Sec- 
retary Kirkwood's  like  decision  of  October  31,  1881,  m  the  case  of  the  St. 
Joseph  and  Denver  City  Railroad  Company),  that  where  a  party  fails  to 
appear  at  a  regular  hearing  he  waives  his  privileges,  and  has  no  further 
standing  in  the  case,  until  within  a  reasonable  time  thereafter  he  satisfac- 
torily explains  his  default  and  his  reinstatement.  As  Vasquez  therefore  ap- 
pears without  excuse  for  his  non-appearance  at  the  hearing  of  June  6th,  and 
that  of  July  18th  was  unauthorized,  the  testimony  then  submitted  must  be 
disregarded,  and  decision  rest  upon  Richardson's  final  proof  of  June  6th. 


LIVINGSTON  vs.  ROSKRUGE. 

Hearing. — Notwithstanding  proceeding  already  had,  a  hearing  is  ordered  on  the  allegations 
of  fraud  presented. 

Acting  Sfcre/ary  JoSLYH  to  Commissioner  McFarland,  July  3 1, 1 884. 

On  March  21,  1883,  you  rejected  the  final  proofs  of  George  J.  Roskruge, 
submitted  June  9,  1882,  and  also  his  application  to  enter  lots  i  and  2,  and 
the  E.  ^  of  N.  W.  ^  of  Sec.  7,  Tp.  16,  R.  14  E.,  Tucson,  Arizona,  under 
his  declaratory  statement  filed  October  24th,  alleging  settlement  October 
21,  1 88 1,  but  allowed  him  to  show  compliance  with  the  law  at  any  time  be- 
fore expiration  of  his  declaratory  statement.  On  his  appeal  therefrom— 
there  appearing  no  adverse  claimant — this  Department  modified  your  decis- 
ion January  2,  1884,  and  allowed  the  entry,  the  proofs  showing  that  Ros- 
kruge had  erected  a  house  and  had  resided  on  the  tract  from  the  date  of  his 
settlement,  and  had  cleared  and  fenced  about  five  acres,  of  which  one  acre 
was  in  cultivation — his  improvements  being  valued  at  J200. 

Anna  M.  Livingston  subsequently  filed  allegations  that  she  settled  upon 
the  land  April  28th,  and  filed  declaratory  statement  July  16,  1883,  upon  ad- 
vice from  the  local  officers  that  the  tract  was  vacant  \  that  she  had  made 
valuable  improvements  thereon-;  that  Roskruge  never  actually  resided  on 
the  land,  nor  cultivated  nor  improved  it  as  he  claimed,  but  that  his  proofs 
in  these  respects  are  false  and  fraudulent ;  and  she  asked  for  a  hearing  that 
she  might  prove  the  same.  You  refused  her  application  ;  but  as  some  or  all 
of  her  allegations  were  corroborated  by  fourteen  affiants,  and  were  filed  after 
the  Deparment's  decision  of  January  2d,  you  were  directed  on  the  i8th 
instant  to  certify  the  case  to  this  Department. 

From  an  inspection  of  the  record  and  the  allegations  of  Miss  Livingston, 
I  think  her  application  for  a  hearing  should  be  granted.     You  will,  there- 
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fore,  direct  that  the  facts  respecting  Roskruge's  settlement,  residence,  culti- 
vation and  improvement  of  the  land  be  investigated  at  a  hearing  to  be 
ordered  for  that  purpose;  and  upon  report  thereof,  you  will  dispose  of  the 
case  as  the  facts  may  require,  and  in  the  meantime  suspend  all  action  under 
Roskruge's  cash  entry  of  January  24,  1884. 


TURNER  vs.  PAYNE. 

Hearing — Relinquishment » — In  view  of  the  allegations  that  Payne  learned  that  Turner  had 
purchased  a  relinquishment,  which  was  deposited  in  the  U.  S.  mail  with  an  application  to 
enter,  and  thereupon  hastened  to  the  land  office  for  the  purpose  of  beginning  a  contest 
before  the  relinquishment  should  arrive,  a  hearing  is  ordered  to  determinje  the  facts  and 
the  good  faith  of  both  parties. 

Acting  Commissiomr  Stockslager  to  Register  and  Receiver ,  Chadron^  Nebraska^  Sept. 
7. 1887. 

October  15,  1884,  Christian  Voss  made  T.  C.  entry  No.  2912,  for  lots  i 
and  2,  and  S.  >^  N.  E.  ^  Sec.  4,  T.  27  N.,  R.  49  W. 

April  10,  1887,  Ellsworth  D.  Payne  initiated  a  contest  against  said  entry, 
alleging  "  that  the  said  Christian  Voss  has  sold  and  relinquished  said  tract 
to  the  Government  of  the  United  States,  and  that  said  relinquishment  is  be- 
ing held  by  one  Turner,  of  Box  Butte  county,  Nebraska,  for  speculative 
purposes.'' 

April  12,  1887,  Voss'  relinquishment  was  filed,  accompanied  by  an  appli- 
cation to  enter  the  tract  by  Earnest  S.  Turner. 

Said  application  to  enter  was  returned  to  Turner,  and  he  was  advised  of 
the  contest. 

April  14,  1887,  Payne  was  notified  of  the  filing  of  the  relinquishment, 
''and  that  the  tract  is  now  subject  to  entry  by  the  first  legal  applicant." 

April  25,  1887,  Turner  again  presented  his  application  to  enter,  and  it 
was  allowed  as  T.  C.  entry  No.  6960. 

April  27,  1887,  Payne  tendered  his  application  to  enter  and  it  was  re- 
jected, from  which  action  he  appealed,  the  papers  being  forwarded  with 
letter  from  the  Register  at  Valentine,  dated  May  26,  1887. 

Said  appeal  was  sustained  by  letter  **  H,"  of  June  28,  1887,  and  Payne's 
application  to  enter  was  returned  as  the  basis  of  an  entry. 

By  letter  of  August  3,  1887,  the  Register  forwarded  a  petition  by  Turner 
for  a  hearing,  upon  the  following  grounds:  Being  desirous  to  acquire  a  piece 
of  land,  he  purchased  the  improvements  upon  said  tract  from  Voss,  for  18250, 
and  said  Voss  executed  a  relinquishment  of  his  entry. 

Said  relinquishment  appears  to  have  been  executed  April  8,  1887,  ^^^ 
same  date  Turner  prepared  and  signed  his  application  to  enter  the  land 
under  the  timber  culture  laws,  and  deposited  the  application  and  relinquish- 
ment in  the  post-office  at  Hemingford,  Box  Butte  county,  Nebraska,  in  a 
letter  addressed  to  the  Register  at  Valentine. 

He  charges  that  Ellsworth  D.  Payne  having  surreptitiously  and  clandes- 
tinely ascertained  the  fact  of  said  relinquishment  shortly  after  the  same  was 
executed,  and  before  the  departure  of  the  mail,  mounted  a  horse,  rode  all 
night,  and  early  next  morning  filed  his  affidavit  of  contest,  corroborated  by 
an  individual  who,  as  petitioner  believes,  had  never  seen  the  land,  and  knew 
not  of  the  existence  of  the  relinquishment  save  as  told  him  by  Payne ;  that 
Payne  well  knew  the  fact  to  be  that  the  application  of  petitioner  to  enter 
said  land  for  his  own  use  was  at  that  time  (the  filing  of  the  contest)  in 
transit,  also  that  said  relinquishment  was  procured  by  petitioner  only  and 
solely  that  he  might  be  able  to  enter  said  land. 

He  further  alleges  that  the  pretended  contest  was  a  device  and  trick  on 
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the  part  of  said  Payne,  concocted  in  fraud  and  carried  out  in  deceit,  wholly 
devoid  of  honesty  of  purpose,  and  unwarranted  by  any  law  or  Rule  of 
Practice. 

From  a  review-  of  the  matter  I  am  of  the  opinion  that  a  hearing  should  be 
granted,  and  therefore  herewith  return  Turner's  affidavit  as  the  basis  of  a 
hearing,  which  you  will  order  at  your  earliest  convenience,  giving  the  par- 
ties in  interest  an  opportunity  to  submit  testimony  in  support  of  their  re- 
spective claims,  and  upon  the  termination  of  the  hearing  forward  the  papers 
to  this  office  with  your  joint  opinion  thereon. 


JAMES  COPELAND. 

Hearing  on  Special  Agent^s  Report. — When  a  hearing  is  ordered  on  the  report  of  a  special 
agent,  the  local  office  should  not  consider  the  ex  parte  testimony  submitted  by  the  claim- 
ant in  making  his  final  proof. 

A  motion  by  the  entryman  to  dismiss  the  prosecution  on  the  ground  of  the  insufficiency  of 
the  evidence  having  been  sustained,  obviated  the  submission  of  testimony  on  his  pan,  and 
it  was  error  to  thereafter  cancel  his  entry  without  allowing  him  opportunity  to  rebut  the 
proof  offered  against  him. 

Acting  Secretary  MuLDROW  to  Commissioner  Sparks,  December  5,  1885. 

Upon  an  appeal  filed  by  the  United  States,  your  predecessor  refused  to 
concur  in  the  opinion  of  the  Register  and  Receiver,  and  held  that  "said 
entry  appearing  from  the  evidence  to  have  been  invalid  from  want  of  com- 
pliance with  the  law,  and  no  testimony  having  been  offered  at  the  hearing 
in  defence  of  the  claim,  the  same  is  held  for  cancellation."  From  which 
decision  Copeland  appealed. 

When  a  hearing  has  been  ordered  by  the  Commissioner  of  the  General 
Land  Office  upon  the  report  of  a  special  agent,  such  hearing  is  a  proceeding 
de  novo,  and  the  Register  and  Receiver  on  such  hearing  should  not  consider 
the  ex  parte  testimony  submitted  by  claimant  in  making  his  final  proof. 
The  testimony  submitted  by  the  Government  in  this  case  showed,  at  least 
prima  facie,  that  the  law  had  not  been  complied  with  by  clainiant ;  and  not 
being  rebutted  by  any  evidence  proper  on  the  hearing  to  be  considered,  it 
was  error  to  dismiss  the  case  against  the  Government. 

But  the  motion  of  Copeland  was  in  the  nature  of  a  non-suit,  which  being 
sustained  obviated  the  necessity  for  him  to  submit  proof.  Had  the  motion 
been  overruled,  he  would  still  have  had  the  right  to  offer  evidence  to  rebut 
the  proof  offered  against  him.  The  decision  holding  for  cancellation  de- 
nied him  his  right. 

Upon  this  ground  said  decision  is  reversed,  and  you  will  direct  the  Reg- 
ister and  Receiver  to  continue  a  hearing  of  said  case  at  as  early  a  day  as 
practicable,  giving  all  parties  due  notice  of  the  time  set  for  such  hearing. 
If  at  the  time  set  for  said  hearing  the  claimant  offers  no  evidence,  said  de- 
cision will  stand  affirmed. 


KELLY  vs.  BUTLER. 

Contest — Motion  to  Dismiss. — Where  a  motion  to  dismiss,  for  the  want  of  sufficient  evidence, 
is  sustained  by  the  local  office,  the  entry  should  not  thereafter  be  canceled  without  accord- 
ing the  defendant  an  opportunity  to  submit  evidence. 

Secretary  ViLAS  to  Commissioner  Stockslager,  May  17,  1888. 

There  is  manifest  error  in  the  decision  appealed  from.     If  the  motion  to 
dismiss  had  been  overruled  by  the  local  officers^  the  contestee  would  have 
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had  a  right  to  offer  evidence  to  rebut  that  submitted  by  the  contestant ;  and 
he  ought  not  to  be  denied  this  ri|i[ht  because  the  decision  of  the  local  officers 
in  his  favor  is  held  by  your  office  to  have  been  in  error.  The  practice 
heretofore  has  been  to  treat  such  a  motion  like  one  for  a  non-suit,  and  not 
as  a  demurrer  to  the  evidence. 

The  testimony  submitted  shQws  that  ten  acres  of  said  land  had  been 
plowed  and  that  it  was  planted  in  oats  in  the  spring  of  1885,  but  that  there 
was  nothing  to  show  that  any  trees,  tree  seeds  or  cuttings  had  ever  been 
planted  there.  Upon  cross-examination,  when  asked  if  tree  seeds  might 
have  been  sowed  in  the  spring  with  the  oats,  the  witnesses  admit  that  such 
might  have  been  the  case,  as  they  were  not  present  when  the  oats  were 
sowed.  The  contestant  states,  however,  that  immediately  preceding  the  in- 
itiation of  contest  he  examined  said  land  carefully  and  dug  down  in  the 
ground  in  four  or  five  different  places  but  found  no  traces  of  any  tree  seeds 
there.  The  testimony  sho^fs  frima  facie  that  the  entryman  had  not  com- 
plied with  the  law,  and  it  was  therefore  error  on  the  part  of  the  local  officers 
to  dismiss  the  contest. 

Your  office  should  have  directed  the  Register  and  Receiver  to  continue 
the  hearing  after  giving  all  parties  due  notice  of  the  time  set  for  such  hear- 
ing, and  that  in  event  the  contestee  failed  to  offer  evidence  in  his  behalf, 
said  entry  should  be  canceled.  James  Copeland  (4  L.  D.,  275)  ;  McMahon 
vs.  Gray  (5  L.  D.,  58). 

Your  said  office  decision  is  modified  to  conforin  with  the  views  herein  set 
forth. 


INSTRUCTIONS. 


Teitimony  to  be  Signed  by  Witnesses. — Testimony  t^ken  in  short  hand,  will  not  be  accepted 
until  fairly  written  out  and  signed  by  the  witness. 

Hearing  Musi  be  Before  an  Officer. — Hearings  must  be  fixed  at  the  earliest  practicable 
moment,  and,  if  not  before  the  local  officers,  before  a  competent  officer  (not  a  mere  ste- 
nographer), who  will  attend  to  them  promptly;  they  may  not  be  delayed  in  order  to  suit 
the  convenience  of  certain  stenographers. 

Commissioner  McFarland  io  Register  and  Receiver ^  Huron,  Dakota,  September  22,  1 884. 

Inspector  F.  D.  Hobbs  reports  it  to  be  your  practice  to  accept  testimony 
in  contest  cases  when  the  stenographer's  notes,  and  not  the  testimony  as 
written  out,  are  signed  by  the  witnesses,  the  attorneys  for  the  parties  so 
stipulating.  You  are  informed  that  this  practice  cannot  be  permitted. 
Witnesses  are  not  bound  by  the  stipulations  of  counsel.  When  testimony  is 
taken  in  short- hand,  the  notes  should  at  once  be  written  out,  so  that  the  wit- 
nesses can  read  and  sign  their  testimony  before  leaving  town. 

Hereafter  no  testimony  will  be  accepted  until  fairly  written  out  and  signed 
hy  the  witness  in  person. 

Where  hearings  are  ordered  at  your  office  they  must  be  held  at  your 
office,  in  the  presence  of  the  officers,  and  not  elsewhere  or  before  any  other 
officer  or  person.  If  you  cannot  hear  the  cases,  you  can  order  the  testi- 
mony taken  under  amended  Rule  35  of  Practice,  before  some  other  officer 
authorized  to  administer  oaths.  Stenographers  as  such  are  not  officers,  and 
parties  cannot  be  cited  before  them  unless  they  are  also  officers  qualified  to 
administer  oaths,  and  are  acting  in  such  official  capacity. 

I  am  informed  that  certain  stenographers  have  taken  testimony  in  cases 
set  before  you  but  actually  not  heard  by  you,  but  only  by  said  stenographers; 
and  the  inspector  states  that  they  now  have  notes  in  cases  where  testimony 
given  some  time  since  is  not  yet  written  out,  and  that  they  are  about  forty 
days  behind  in  this  kind  of  work.     Surely  there  must  be  in  Huron  several 
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officers  qualified  to  administer  oaths  and  take  testimony,  before  whom  con- 
test cases  can  be  ordered  in  the  event  that  your  business  does  not  permit 
either  of  you  to  hear  the  case.  If  not,  the  testimony  should  be  taken  before 
some  clerk  of  court  or  other  proper  officer  elsewhere,  and  as  near  or  nearer 
the  land  than  Huron.  The  public  business  must  not  be  delayed  for  the  pur- 
pose of  giving  the  work  to  persons  who  are.  unable  to  perform  it ;  nor  may 
hearings  be  set  at  distant  days  for  the  purpose  of  having  the  testimony 
written  by  particular  persons.  Hearings  must  be  fixed  at  the  earliest  practic- 
able moment,  and  no  more  cases  may  be  ordered  before  any  officer  than  he 
can  promptly  attend  to  and  complete  at  the  time. 

In  cases  ordered  before  you,  the  record  must  be  made  up  immediately 
after  hearing,  your  decision  promptly  rendered,  and  the  papers  duly  trans- 
mitted to  this  office. 


g,— EVIDENCE,    DEPOSITIONS,    APPLICATION  OF  RULE 

SS,  ETC 

INSTRUCTIONS. 

Testimony  must  be  taken  at  time  and  place  fixed  in  the  notice.     In  ex  parte  contest  cases, 
testimony  taken  without  notice  must  not  be  received  or  acted  upon. 

Acting  Commissioner  Harrison  to  Register  and  Receiver^  Bismarck^  Dakota,  Nov.  25, 1884. 

I  am  infornied  by  the  report  of  inspector  F.  D.  Hobbs  that  in  ex  parte 
contest  cases,  where  parties  are  cited  to  appear  before  you,  it  is  your  prac- 
tice to  allow  testimony  to  be  taken  before  a  notary  public  or  other  officer  on 
a  day  prior  to  that  set  in  the  notice,  and  on  the  day  of  hearing  to  accept 
that  evidence,  instead  of  taking  testimony  on  that  day  according  to  notice. 

You  are  advised  that  when  testimony  is  authorized  by  you  to  be  taken  be- 
fore some  other  officer  than  yourselves,  the  notice  must  state  the  time  and 
place  fixed  for  taking  the  testimony,  and  the  name  and  official  character  of 
the  officer  who  is  designated  to  take  it.  When  notice  is  thus  given,  you 
can  receive  and  act  upon  testimony  taken  in  accordance  with  such  notice, 
but  you  cannot  receive  or  act  upon  testimony  taken  without  notice. 


BRANNON  vs.  URIELL. 

Notice — Hearing, — Claimants  receiving  notice  of  hearing,  and  absenting 
themselves  without  showing  cause  for  such  absence,  are  bound  by  the  testi- 
mony submitted  at  said  hearing. 

Evidence, — Refusal  to  submit  evidence  when  offered  an  opportunity  in 
regular  course  of  proceedings,  is  a  bar  to  claimant*s  right  to  be  heard  fur- 
ther on  the  merits  of  the  case. 

Acting  Secretary  MuLDROW  to  Commissioner  Sparks,  March  I,  1887.      (5  L.  D.,  446;  14 
C.  L.  O.,  17.) 


MANN  vs.  HUK. 


CrosS'Examination. — Where  an  attorney  objects  to  questions  as  immaterial  and  irrelevant, 
his  objections  should  be  noted  on  the  record.  But  when  he  instructs  his  witnesses  not  to 
answer,  he  transgresses  the  bounds  of  legitimate  action. 

Secretary  Lamar  to  Commissioner  McFarland,  March  17,  1885. 

At  the  bearing  before  the  local  officers  several  witnesses  were  sworn  in 
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behalf  of  Mann,  and  testified  in  support  of  his  allegations  as  to  the  non- 
residence  of  Huk  upon  the  tract.  When  these  same  witnesses  were  sought 
to  be  cross-examined  by  the  attorney  of  the  latter,  objections  were  inter- 
posed by  the  attorney  of  Mann  to  almost  every  question  asked,  because  he 
insisted  that  the  questions  related  to  matters  inamaterial  and  irrelevant. 
This  he  had  a  clear  right  to  do,  and  to  have  his  objections  noted  on  the 
record.  But  when  he  went  further  and  instructed  his  witnesses  not  to 
answer,  he  transgressed  the  bounds  of  legitimate  action.  Every  witness  on 
the  part  of  the  protestant,  including  himself,  implicitly  obeyed  the  instruc- 
tions of  this  attorney,  and  refused  to  answer  hundreds  of  questions  touching 
matters  most  material  to  the  subject  in  controversy,  and  competent  and 
proper  to  be  inquired  about. 

In  vain  the  local  officers  instructed  the  witnesses  to  answer,  and  protested 
against  this  arbitrary  conduct  of  the  attorney.  They  were  powerless  to 
control  him  or  the  witnesses.  Thus  Huk  was  deprived  of  his  undoubted 
right  to  cross-examine,  subject  to  exception,  the  adverse  witnesses,  by  this 
high- handed  and  scandalous  conduct  of  Mann's  attorney,  who  set  at  defi- 
ance the  rules  governing  the  orderly  administration  of  justice. 

It  is  not  to  be  supposed  that  I  will  consider  testimony  taken  under  such 
circumstances  as  these,  but  rather  that  it  should  be  discarded  as  unworthy 
of  belief,  because  the  protestant,  speaking  through  the  mouth  of  his  attor- 
ney, was  unwilling  to  submit  his  witnesses  and  himself  to  the  test  of  a  cross- 
examination. 

On  reading  the  testimony  and  proof  submitted  by  Huk,  I  concur  with 
you  that  he  has  shown  a  satisfactory  compliance  with  the  requirements  of 
the  pre-emption  law  as  to  settlement,  residence  and  cultivation. 

Your  judgment  is  therefore  affirmed. 


INSTRUCTIONS. 


Redirect  ami  Re-cross  Examination. — How  far  re  direct  and  re-cross  examination  of  wit- 
nesses in  contest  cases  may  be  carried.  The  local  officers  must  exercise  a  sound  dis- 
cretion. 

Commissioner  McFarland  to  Register  and  Receiver,  Hailey^  Idaho,  March  4,  1884. 

The  examination  of  a  witness  should  be  conducted  as  much  as  possible  in 
accordance  with  the  established  rules  of  evidence. 

While  I  do  not  deem  it  expedient  to  lay  down  any  fixed  rule  as  to  how 
far  the  examination  may  be  protracted  beyond  the  re-direct  and  re-cross- 
examination,  you  are  nevertheless  authorized  to  impress  upon  the  attorneys 
the  necessity,  in  order  to  avoid  prolixity  and  delay,  of  so  conducting  the 
examination  that  all  the  facts  within  the  witness'  knowledge  upon  the  issue 
raised  may  be  drawn  from  him  on  his  examination-in-chief  and  cross-exami- 
nation. 

And  where  you  have  reason  to  believe  from  the  nature  of  the  examination 
that  such  a  course  is  not  being  pursued,  you  may  personally  direct  the  ex- 
amination, under  the  authority  delegated  to  you  by  Practice  Rule  36. 

A  rule  similar. to  that  enunciated  in  McCarter  e^x. .Dunn  (5  Copp,  21) 
should  be  applied.  In  said  case  it  was  held  that  the  local  officers  should 
exercise  a  sound  discretion  in  each  case,  and  should  they  become  satisfied  that 
the  cross-examination  is  for  the  purpose  of  causing  delay,  and  not  to  pro- 
mote the  ends  of  justice  by  ascertaining  the  facts,  the  same  should  be 
limited- 

(Sec  Foster  ts.  Breen,  following). 
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FOSTER  vs.  BREEN. 

Testimony. — Vexatious  and  irrelevant  cross-examination  and  testimony,  intended  solely  to 
create  expense,  should  be  stopped  by  the  local  officers. 

Secretary  TELLER  to  Confmissioner  McFarland,  September  21,  I883. 

I  have  considered  the  case  of  Roseland  L.  Foster  vs.  Jeremiah  Breen,  in- 
volving homestead  entry  No.  161 85  for  the  N.  yi  of  the  N.  E.  ^,  theS. 
W.  %  of  the  N.  E.  5^,  and  the  N.  VV.  %  of  the  S.  E.  %  of  Sec.  14,  Twp. 
8  S.,  Range  3  W.,  Concordia,  Kansas,  on  appeal  by  Foster  from  your  deci- 
sion of  October  14,  1882,  dismissing  the  contest  for  want  of  due  proof. 

It  appears  by  the  record  that  at  a  certain  point  in  the  hearing  the  contest- 
ant protested  against  the  line  of  cross-examination  pursued  by  counsel  for 
contestee,  as  being  intended  solely  to  create  expense  and  delay,  and  asked 
that  the  local  officers  assess  the  expense  of  taking  it  upon  the  contestee. 
This  motion  was  overruled  under  Rule  41  of  the  Rules  of  Practice,  and  on 
appeal  your  office  sustained  the  decision. 

In  their  appeal,  counsel  very  pertinently  remark  that  a  Rule  of  Practice 
should  not  be  permitted  to  override  the  law,  which  forfeits  the  homestead 
upon  satisfactory  proof  of  abandonment ;  and  that  the  law  is  overriden  when 
the  introduction  of  irrelevant  testimony,  whose  sole  purpose  is  to  harass  the 
contestant  and  create  expenses  beyond  his  means,  is  required  by  a  rule 
which  imposes  no  limitation  as  to  the  kind  of  testimony,  and  leaves  no  dis- 
cretion with  the  local  officers  to  bar  it.  These  are  self-evident  truths ;  but 
it  is  plain  that  the  Rules  of  Practice  do  not  contemplate  the  introduction  of 
testimony  for  such  a  purpose,  or  for  any  other  than  a  legitimate  purpose. 
They  are  devised  for  the  purpose  of  obtaining  testimony  according  to  the 
rules  of  law,  and  Rule  41  merely  reserves  for  consideration  by  your  office 
testimony  as  to  the  admissibility  of  which  there  may  be  reasonable  doubt. 
When  it  is  clear  that  the  line  of  cross-examination,  or  the  testimony  offered, 
is  intended  to  vex,  or  delay,  or  cause  unnecessary  expense  to  the  contestant, 
the  local  officers  may,  and  they  should,  peremptorily  end  it.  In  McCarter 
vs.  Dunn,  (4  Land  Owner,  76,)  Mr.  Secretary  Schurz  says  :  **The  defend- 
ant is  entitled  to  a  reasonable  and  proper  cross-examination  of  contestant's 
witnesses.  The  local  officers  should  exercise  a  sound  discretion  in  each 
case,  and  should  they  become  satisfied  that  the  cross-examination  is  for  the 
purpose  of  creating  expense  and  delay,  and  not  to  promote  the  ends  of 
justice  by  ascertaining  the  facts,  the  same  should  be  limited."  The  wisdom 
of  this  ruling  is  apparent,  and  it  is  applicable  to  existing  cases ;'  for  the 
Rules  of  Practice  are  made  in  aid  of  the  law,  and  not  to  defeat  it. 

On  the  other  hand,  the  ruling  is  designed  to  protect  the  contestant,  but 
not  to  shut  out  testimony;  and,  therefore,  when  the  local  officers  have  exer- 
cised their  discretion  by  barring  testimony  on  the  grounds  above  stated,  the 
contestee  should  be  allowed  to  proceed  upon  paying  the  additional  expense 
himself. 


MONTGOMERY  vs.  PFEIFER. 

Motion  to  Dismiss — Evidence. — A  favorable  decision  on  a  motion  to  dis- 
miss, filed  by  the  defendant,  after  the  submission  of  the  contestant's  evi- 
dence, obviates  any  necessity  on  the  part  of  the  defendant  to  submit  testi- 
mony while  such  judgment  remains  unreversed. 

Actinfr  Secretary  MuLDROW  to  Acting  Commissioner  Stogkslager,  /Member  26,  1887. 
(6  L.  D.,  364.)  * 
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SENHOLT  vs.  REYNOLDS. 

Parties. — Hearsay  testimony  is  admissible » in  the  absence  of  better  evidence,  to  prove  the 

death  of  a.  party. 
C$Hiest — ffeirs — Evidence. — In  case  of  contest  against  the  entry  of  a  deceased  homesteader, 

the  heirs  of  the  entryman  must  be  made  parties  defendant. 

Acting  Secretary  MULDROW  to  Commissioner  SPARKS,  August  20,  1887. 

Hearsay  evidence  is  frequently  admitted  to  prove  the  death  of  a  party — 
indeed;  is  oflen  the  only  means  by  which  it  can  be  done.  Excluding  the 
lettere  offered  in  evidence  as  incompetent  testimony,  there  is  still  enough  in 
Senholt's  testimony  and  this  record,  in  the  absence  of  any  and  all  testimony 
in  any  manner  tending  to  show  that  Freise  is  alive,  to  overcome  in  a  civil 
proceeding  the  bare  presumption  of  life,  and  to  satisfactorily  establish  the 
fact  that  Freise  died  on  or  about  the  nth  or  12th  of  July,  1880. 

This  makes  it  unnecessary  for  me  to  pass  on  the  question  of  Reynolds' 
qualification  as  an  entryman,  because  Freise  being  dead  at  the  time  his  entry 
was  contested,  and  his  heirs  not  having  been  made  parties  defendant  in  that 
proceeding,  the  local  officers  and  the  Commissioner  of  the  Land  Office  had 
no  jurisdiction  in  the  matter,  and  the  Reynolds  entries  must  be  canceled  as 
being  in  conflict  with  Freise's  prior  entry. 

Your  decision  is  modified  to  conform  to  this  opinion,  and  you  will  please 
cause  the  entry  of  John  H.  Freise,  deceased,  to  be  reinstated. 


TASCHI  vs.  LESTER. 

Admissions. — On  the  admission  that  the  witness,  if  present,  would  testify  as  alleged  in  the 
affidavit  for  continuance,  such  allegations  should  receive  due  consideration  as  evidence  in 
the  case. 

Acting  Secretary  MULDROW  to  Commissioner  SPARKS,  July  15,  1 887. 

I  have  considered  the  case  of  Gerhard  Taschi  vs,  Cassius  Lester,  as  pre- 
sented by  the  appeal  of  the  former  from  the  decision  of  your  office,  dated 
July  3,  1885,  dismissing  his  contest  against  Lester's  homestead  entry  No. 
2357  of  the  S.  E.  ^  of  Sec.  32,  T.  115  N.,  R.  65  W.,  made  March  20, 
1883,  at  the  Huron  Land  District,  in  the  Territory  of  Dakota. 

On  March  24,  1884,  Taschi  filed  his  affidavit  of  contest,  alleging  aban- 
doDoient  and  failure  to  establish  residence  upon  said  tract.  The  case  was 
set  for  trial  on  June  9,  and  continued  to  July  21,  1884.  On  the  last-named 
date  the  contestant  appeared  with  his  witnesses,  and  the  claimant  being 
absent  was  represented  by  counsel,  who  submitted  an  affidavit  and  moved 
for  a  continuance  to  enable  the  claimant  to  be  present.  The  contestant 
admitted  that  if  the  claimant  were  present  he  would  testify  as  stated  in  the 
affidavit  of  his  counsel,  and  the  trial  proceeded. 

The  testimony,  by  agreement  of  counsel  for  both  parties,  was  taken  down 
by  a  stenographer,  the  Register  and  Receiver  not  being  present.  The  wit- 
nesses, however,  were  sworn  by  the  Register.  From  the  evidence  submitted, 
the  local  land  ofRcers  decided,  upon  the  authority  of  Byrne  vs,  Catlin  (2  L. 
L.,  406),  that  the  claimant  never  established  a  residence  upon  said  tract, 
and  they  recommend  the  cancellation  of  said  entry.  In  their  opinion,  the 
Register  and  Receiver  state  ^'  no  testimony  was  submitted  in  behalf  of 
claimant,"  and  they  do  not  refer  to  the  excuses  offered  by  claimant  for  his 
absence  from  the  land,  as  set  forth  in  the  affidavit  of  his  attorney. 

Your  office,  on  appeal,  found  that  the  testimony  in  the  case  shows  that 
claimant  acted  in  good  faith,  and  upon  the  authority  of  the  case  of  Lauren 
Dunlap  (3  L.  D.,  545),  dismissed  the  contest. 
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It  is  evident  that  the  local  land  officers  should  have  considered  the  state- 
ments in  said  affidavit  of  counsel  for  claimant,  for  it  would  be  manifestly 
unjust  to  admit  that  the  claimant,  if  present,  would  testify  to  certain  state- 
ments and  then  disregard  those  statements. 


STAYTON  vs.  CARROLL. 

Notice— Jurisdiction. — Jurisdiction  is  acquired  by  due  service  of  notice 
upon  the  claimant,  and  if  there  has  been  no  legal  notice  to  the  claimant, 
then  there  is  no  authority  in  the  local  office  to  adjudicate  his  rights. 

Abandonment, — A  contest  charging  failure  to  establish  residence  and 
abandonment  must  fail,  where,  prior  to  legal  service  of  notice  thereof,  the 
en  try  man  bad  cured  his  laches. 

First  Assistant  Secretary  MuLDROW  to  Commissioner  Stockslager,  August  15,  188S.    (7 
L.  D.,  198.) 


FLETCHER  vs.  SHEPARD. 

Evidence. — Depositions  filed  after  the  rendition  of  the  decision  of  the  local  officers  cannot 

be  considered  as  evidence. 
Copy  of  Registry. — Copies  of  registries  kept  in  a  foreign  country  are  inadmissible  to  prove 

the  recitals  contained  therein,  unless  it  be  shown  that  the  registry  was  kept  in  accordance 

with  the  laws  of  that  country. 
Date  of  Birth. — Even  where  admissible,  they  are  in  the  matter  of  baptism,  evidence  only 

of  the  date  of  baptism,  but  may  be  accepted  with  other  evidence  to  establish  the  date  of 

birth. 

Commissioner  McFarland  to  Register  and  Receiver^  Marquette^  Michigan,  yune  15, 1 882. 

The  depositions  of  Fletcher's  parents,  and  of  John  Fletcher  and  Blair 
McCracken,  although  taken  November  29,  in  ample  time  for  filing  prior  to 
the  day  of  trial,  were  not  filed  until  December  15,  1881,  after  the  rendition 
of  your  decision.  They  cannot  therefore  be  received  or  considered  as  evi- 
dence in  the  case. 

In  behalf  of  Shepard  the  testimony  of  witnesses  was  introduced  for  the  pur- 
pose of  showing  by  the  declarations  of  plaintiffs  father,  made  prior  to  any 
litigation,  that  said  plaintiff  was  not  of  age  at  the  date  of  entry,  cannot  be 
admitted  as  against  interest  to  affect  this  plaintiff;  they  are  the  mere  un- 
sworn statements  of  a  pSirty  having  no  legal  interest  in  the  controversy,  and 
as  such  come  within  the  rule  excluding  <^  hearsay,"  and,  the  declarant  being 
alive  and  accessible,  they  are  not  within  the  modification  of  that  rule  which 
it  admits  it  to  prove  pedigree. 

Excluding  this  testimony,  Shepard's  case  rests  entirely  upon  the  deposi- 
tion of  Rev.  John  Fletcher,  to  which  are  attached  as  exhibits,  copies  of  the 
parochial  register  of  a  mission  in  Canada,  wherein  the  Fletcher  family 
resided. 

In  order  to  render  such  registries  admissible  as  evidence  of  the  matters 
recited  in  them,  it  must  be  shown  that  they  were  made  in  accordance  with 
law.  Especially  is  this  true  with  respect  to  foreign  registries,  i  Wharton's 
Evidence,  p.  653;  i  Greenleaf,  p.  493,  and  cases  cited.  See  also  17  Ohio, 
P«  453>  where  it  was  held  that  a  copy  of  a  record  kept  in  a  foreign  country 
is  not  admissible  unless  it  be  shown  that  the  record  was  kept  in  conformity 
with  the  laws  of  that  country. 

Even  where  such  records  are  admissible,  they  are  in  the  matter  of  bap- 
tisms evidence  only  of  the  date  of  baptism  (Wharton,  p.  655 ;  Greenleaf,  p. 
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493),  although  they  may  be  accepted  with  other  evidence  to  prove  the  date 
of  birth.     Ibid.;  Whitcher  z^j.  McLaughlin,  115  Mass.,  167. 

It  is  not  shown  in  this  case  by  what  authority  the  register,  extracts  from 
which  were  filed,  was  kept,  and  hence  that  record,  so  far  as  it  refers  to 
Joseph  Fletcher,  must  be  rejected. 

Accepting  the  evidence  of  Rev.  John  Fletcher  and  of  Thomas  Hand,  the 
latter  one  of  Fletcher's  own  witnesses,  as  sufficient  to  establish  the  date  of 
the  marriage  of  contestant's  parents  in  1855,  and  that  they  had  a  son 
William  born  before  Joseph,  who  was  baptized  in  1856,  it  does  not  neces- 
sarily follow  that  Joseph  was  born  at  such  a  date  as  would  render  him  a  minor 
at  the  time  of  his  entry  in  June,  1878. 

The  burden  of  proof  was  upon  Shepard,  and  as  he  has  failed  to  establish 
the  point  in  controversy  by  competent  evidence,  I  must  sustain  the  appeal, 
and  decline  to  modify  my  decision  of  April  6,  1881. 


SANFORD  vs.  SANFORD. 

Evidtnce. — Objections  to  the  admission  of  certain  court  transcripts  and  certain  depositions 
considered  and  overruled. 

Acting  Secretary  JosLYN  to  Commissioner  McFarland,  August  30,  1883. 

There  are  two  preliminary  questions  to  be  settled  before  considering  the 
case  on  its  merits.  Firstly,  plaintiff  objects  to  the  admission  as  evidence  of 
a  transcript  from  the  records  of  the  Coos  County  Circuit  Court  of  Oregon, 
in  a  suit  between  the  same  parties,  for  the  reason  that  he  is  entitled  to  have 
ail  and  not  part  of  the  testimony  read.  As  the  transcript  contains  only  the 
findings  of  the  court  and  the  written  testimony  of  the  said  plaintiff,  as  it 
concerned  the  land  in  contest,  and  as  plaintiff  was  present  when  it  was 
offered,  and  at  liberty  to  explain  any  part  of  it,  or  to  have  the  entire  testi- 
mony introduced  if  he  desired  it,  it  is  held  that  said  transcript  is  admissible 
as  evidence.  Secondly,  defendant  objects  to  the  admission  as  evidence  of 
certain  depositions  taken  before  Alex.  Stauff,  Commissioner,  for  the  reason 
that  he  did  not  receive  notice  from  said  Stauff  of  the  time  at  which  said 
depositions  would  be  taken,  as  required  by  the  commission.  It  appears  that 
the  proceedings  were  regular,  that  defendant's  counsel  duly  received  a  copy 
of  the  names  of  the  witnesses  and  of  the  interrogatories,  that  he  failed  to 
file  cross  interrogatories  within  the  period  provided,  and  that  he  has  not  ob- 
jected to  the  competency  of  the  witnesses.  The  Rules  of  Practice  contem- 
plate the  filing  of  cross- interrogatories,  and  that  the  testimony  shall  be  taken 
only  on  the  interrogatories  transmitted  to  the  Commissioner.  Wherefore 
defendant  received  the  notice  to  which  the  rules  entitle  him,  has  lost  no 
rights  except  those  which  he  waived,  and  it  is  held  that  the  said  depositions 
are  admissible  as  evidence.  The  record  fails  to  show  a  ruling  on  the  above 
objections  by  your  office,  or  by  the  local  land  office,  or  whether  the  evidence 
referred  to  was  considered  by  either  office. 


MARK  L.  CAMPBELL. 

Evidtnee. — Local  officers  must  consider  only  such  evidence  as  is  legally  offered  at  hearings, 
and  a  government  agent's  statement  made  privately  to  them  is  not  legal  evidence. 

Afidavit, — ^The  statements  contained  in  the  affidavit  of  a  party  absent  from  a  hearing  can* 
not  be  considered. 

Secretary  Lamar  to  Commissioner  Sparks,  October  31,  1885. 

I  have  considered  the  case  of  Mark  L.  Campbell  on  appeal  from  your 


240  PRACTICE. 

office  decision  of  October  ii,  1884,  holding  for  cancellation  his  declaratory 
statement  for  the  E.  y^  of  the  N.  W.  J(,  and  the  S.  W.  %  of  the  N.  W.  ){ 
of  Section  24,  T.  60  N.,  F.  16  W.,  4th  P.  M.,  Puluth,  Minnesota. 

Campbell  filed  for  said  tract  on  October  30,  alleging  settlement  on  June 
12,  1883. 

On  report  of  Special  Agent  Eaton,  alleging  fraud,  he  offered  final  proof, 
and  a  hearing  was  had  at  the  local  office. 

In  the  decision  of  the  local  officers  thereafter  rendered,  I  find  the  follow- 
ing statement:  '*In  arriving  at  our  opinion  in  this  case  we  are  influenced 
not  only  by  the  testimony  submitted,  but  also  by  certain  other  evidences 
disclosed  to  us  by  the  special  agent,  and  which  he  did  not  then  wish  to  sub- 
mit in  the  case,  as  he  wished  to  make  use  of  it  in  criminal  proceedings  before 
the  Grand  Jury  in  the  U.  S.  District  Court."  This  is  error.  The  local 
officers  were  authorized  to  consider  only  such  evidence  as  was  legally  offered 
at  the  hearing.  The  statement  of  the  Government  agent,  made  privately  to 
them,  was  not  legal  evidence. 

1  find  in  the  record  of  the  case  an  affidavit  in  writing  of  one  George  Cole 
introduced  at  the  hearing.  Cole  was  not  present  at  the  hearing  ;  claimant 
was  offered  no  opportunity  of  cross-examining  him,  and  the  statements  con- 
tained in  his  said  affidavit  cannot  therefore  be  considered.  After  an  exam- 
ination of  the  testimony  legally  adduced  in  the  case,  I  concur  in  the 
conclusion  of  your  office  and  that  of  the  local  officers,  that  Campbell  did 
not  make  his  filing  in  good  faith,  but  for  the  benefit  of  others.  The  decision 
appealed  from  is  therefore  affirmed. 


ST.  JOHN  vs.  RAFF. 

Default—  Notice. — A  timber  culture  contest  must  fail  if  the  default  charged  is  made  good 

before  service  of  notice. 
Evidence — Good  Faith, — In  considering  evidence  as  to  compliance  with  the  law  between 

the  dates  of  filing  the  affidavit  of  contest  and  service  of  notice,  good  faith  is  an  important 

if  not  a  controlling  element. 

First  Assistant  Secretary  Chandler  to  Acting  Commissioner  Stone,  June  4,  1889. 

I  have  considered  the  case  of  W.  R.  St.  John  vs,  S.  F.  Raff,  on  appeal  by 
the  former  from  your  office  decision  of  January  28,  1888,  dismissing  hb 
contest  against  Raffs  timber  culture  entry  for  the  S.  E.  ^,  Sec.  12,  T.  25 
S.,  R.  6  W.,  Wichita,  Kansas. 

Raff  made  said  entry  June  20,  1883,  and  contest  affidavit  was  filed  No- 
vember 5,  1884,  alleging  failure  to  break  five  acres  during  the  first  year,  and 
up  to  date  of  said  affidavit. 

Hearing  was  had  March  9,  1885,  both  parties  being  present  with  wit- 
nesses. 

From  the  evidence  submitted  the  local  officers  found  that  the  required 
amount  had  been  broken  prior  to  service  of  notice,  and  accordingly  recom- 
mended the  dismissal  of  the  contest.  Your  office  affirmed  that  decision, 
and  St.  John  appealed. 

It  appears  from  the  evidence  that  the  entryman,  who  lives  some  distance 
from  the  tract,  employed  an  agent  to  do  the  necessary  plowing,  who  sub-let 
the  contract  to  a  farmer  living  near  the  claim,  the  breaking  to  be  completed 
before  June  20,  1884;  that  the  farmer  after  breaking  a  little  over  three  acres 
reported  to  the  agent  that  he  had  broken  six  acres,  and  collected  from  him 
the  sum  agreed  upon  for  that  amount  of  breaking ;  that  the  deception  was 
not  discovered  by  the  entryman  or  his  agent  until  about  November  i,  1884, 
when  they  proceeded  to  break  seven  acres  more,  completing  the  same  be- 
tween November  10  and  25,  1884. 
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Notice  of  contest  was  not  served  until  December  13  following.  It  does 
not  appear  that  Raff  had  any  intimation  of  the  attack  on  his  entry  prior  to 
that  date.  Bad  faith  on  the  part  of  the  entryman  is  not  shown  ;  on  the  con- 
trary, he  proceeded  immediately,  on  discovering  the  failure,  to  remedy  it. 

It  is  insisted  by  appellant  that  the  entry  must  be  canceled  because  the  five 
acres  had  not  been  broken  when  the  contest  affidavit  was  filed. 

I  am  unable  to  concur  in  this  view.  In  the  case  of  Farnsworth  vs.  Hud- 
son (5  L.  D.,  315 ;  13  C.  L.  O.,  249),  evidence  of  cultivation  between  the 
date  of  the  filing  of  content  and  that  of  the  service  of  notice  was  held  to  be 
admissible.  In  Seitz  vs.  Wallace  (6  L.  D.,  299),  it  was  said,  ''under  the 
decisions  of  the  Department,  an  entryman  may  show  compliance  with  the 
law  after  the  affidavit  is  filed,  but  before  notice  is  served  upon  him." 

[Here  the  decision  distinguishes  this  case  from  Eddy  vs.  England,  6  L. 
D-.  530;  15  C.  L.  O.,  13;  Bolster  vs.  Barlow,  6  L.  D,,  825;  15  C.  L.  O., 
134;  Waters  vs.  Sheldon,  7  L.  D.,  346;  15  C.  L.  O.,  169. — [Editor.] 

I  conclude,  therefore,  that  these  cases  have  not  changed  the  general  rule 
announced  in  Seitz  vs.  Wallace  and  other  cases,  supra.  In  the  determina- 
tion of  such  questions,  however,  good  faith  is  always  an  important,  if  not  a 
controlling  element. 

Finally,  the  case  of  Stayton  vs.  Carroll  (7  L.  D.,  198;  15  C.  L.  O., 
158),  clearly  announces  the  rule  that  a  contest  charging  failure  to  establish 
residence,  and  abandonment,  must  fail  where,  prior  to  legal  service  of  notice 
thereof,  the  entryman  had  cured  his  laches.  See  also  Hunter  vs.  Haynes 
(7  L.  D.,  8).* 

The  decision  appealed  from  is  accordingly  affirmed. 


SHULL  vs.  Mccormick. 

Gn/fs/  Proof. — Testimony  upon  matters  not  incident  to  the  charges  is  wholly  foreign  to  the 
case,  and  should  not  be  considered.  Proofs  in  contests  under  the  land  laws  must  be  con- 
fined to  allegations,  as  in  trials  at  law,  and  judgment  be  rendered  on  the  issues  raised  by 
the  record  only. 

Secretary  TELLER  to  Commissioner  McFarland,  November  16,  1882. 

I  have  considered  the  case  of  Martin  L.  Shull  vs.  John  McCormick,  in- 
volving the  N.  E.  ^,  Sec.  24,  Tp.  4  N.,  R.  69  W.,  Denver,  Colorado,  on 
appeal  by  McCormick  from  your  decision  of  January  21,  1882,  holding  his 
declaratory  statement  for  cancellation,  and  allowing  the  homestead  declara- 
tory statement  of  Shull  to  remain  intact. 

The  record  shows  that  McCormick  filed  declaratory  statement  March  23, 
alleging  settlement  March  19,  1879,  ^"^  ^^^^  Shull  filed  homestead  declara- 
tory statement  February  17,  1881. 

Shull  commenced  a  contest  February  17,  1881,  alleging  that  McCormick 
failed  to  improve  and  occupy  the  land,  and  had  not,  to  that  date,  erected  a 
habitable  house  thereon,  nor  become  a  resident  of  the  tract. 

McCormick's  non-improvement  and  non-residence  were,  therefore,  the 
only  matters  for  consideration  at  the  hearing.  As  held  in  Schelter  vs.  Off 
(8  Land  Owner,  53),  testimony  upon  matters  not  incident  to  the  charges  is 
wholly  foreign  to  the  case,  and  should  not  be  considered.  Proofs  in  con- 
test under  the  land  laws  must  be  confined  to  allegations,  as  in  trials  at  law, 

*See  also  Scott  vm.  King,  9  L.  D.,  399. 
16 
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and  judgment  be  rendered  on  the  issues  raised  by  the  record  only.*    (See 
also  Stevenson  vs.  Garrett,  Copp's  Land  Laws,  321.) 


PLATT  vs.  VACHON. 

DffauU  not  Charged. — If  the  specific  allegations  of  the  contestant  fail  for  want  of  evidence, 
he  cannot,  under  a  general  charge  of  non-compliance  with  the  law,  take  advantage  of 
evidence  showing  a  default  not  specifically  charged.  In  such  a  case  the  issue  is  between 
the  entryman  and  the  Government,  and  in  the  absence  of  bad  faith  the  entry  will  not  be 
disturbed. 

First   Assistant   Secretary  MuLDROW  to  Commissioner  Stockslager,  November  3, 1S8S. 

The  following  facts  were  shown  at  the  hearing,  by  a  preponderance  of 
the  evidence : 

Appellant  resided  sixty  miles  from  the  land  in  contest,  and  the  work  done 
on  it  he  hired  to  be  done.  The  requesite  quantity  of  land  was  plowed  in 
1880,  and  six  acres  replowed  in  1881,  and  a  man  engaged  to  crop  it  to  oats, 
to  whom  the  necessary  seed  oats  was  furnished.  It  was,  however,  not 
cropped  or  further  cultivated  that  year.  In  1882  ten  acres  were  cropped  to 
wheat.  In  the  spring  of  1883  the  land  was  again  plowed,  and  a  little  over 
eight  and  a  half  acres  planted  to  trees.  The  summer  of  1883  was  quite  dry, 
and  from  some  cause  nearly  all  of  these  trees  died.  In  the  fall  of  that  year 
the  ground  was  replowed  and  planted  to  trees  in  rows  four  feet  aparc  each 
way.  These  trees  received  no  cultivation  during  1884,  and  from  one-third 
to  one-half  of  them  failed  to  grow,  or  were  killed  by  a  prairie  fire  which 
crossed  that  year  a  part  of  the  land  planted.  The  land  planted  grew  up 
badly  to  weeds,  and  was  not  protected  by  a  fire-break.  Appellant,  before 
the  institution  of  this  contest,  had  procured  tree  seed  and  engaged  a  party 
to  have  the  land  replanted  where  the  trees  were  missing. 

From  this  state  of  facts  bad  faith  on  the  part  of  the  entryman  certainly 
cannot  be  inferred.  The  material  facts  specifically  alleged  in  the  contest 
affidavit,  too,  are  not  only  not  sustained  by  the  evidence  adduced,  but  are 
disproved.  The  contestant  having  failed  to  support  by  proof  the  facts 
alleged,  has  acquired  by  his  contest  no  legal  right  to  have  the  entry  can- 
celed, even  though  it  should  be  found  from  the  evidence  that  the  entryman 
had  failed  to  protect  and  keep  in  a  healthy  growing  condition  the  trees 
planted,  because  he  failed  to  put  that  question  in  issue.  It  is  true  that  the 
contest  affidavit  contains  the  general  allegation  "  that  the  tree  claim  law  has 
not  been  complied  with  during  the  second,  third  or  fourth  yeap  since  making 
said  entry." 

A  failure  to  properly  plant,  properly  cultivate,  or  properly  protect  the 
trees  planted,  and  to  keep  them  in  a  healthy  growing  condition,  can  not  be 
taken  advantage  of  under  such  a  general  allegation  by  a  contestant  who 
makes  specific  charges  of  failure  to  comply  with  the  law,  and  then  fails  to 
sustain  his  charges  by  proof. 

The  contestant  having  failed  to  sustain  his  charges,  the  question  of  can- 
celing the  entry  and  forfeiting  the  entryman's  claim  becomes  one  between 
him  and  the  Government  alone,  and  generally  in  such  cases  where  bad  faith 
can  not  reasonably  be  inferred,  the  entry  will  be  permitted  to  cemain  intact. 

The  local  officers  found  from  the  evidence  in  the  case  that — 

•MEYHOK  vs.  LADEHOFF. 

Specific  Charge. — A  charge  that  a  timber  culture  entry  was  made  with  speculative  intent  is  not  establish*!)! 
by  evidence  showing  a  contract  of  sale  executed  after  three  years*  compliance  with  law.  Failure  to  etab- 
lish  the  specific  charge,  as  laid  in  the  affidavit  of  contest,  leaves  the  issue  in  the  cas^  ax  between  the  eotry- 
man  and  the  Government. 

First  Assistant  Secretary  Chanolbr  to  Acting  Commissioner  Stonb,  August  30, 1889.    (9  L.  D.,  337; '' 
C.  L.  O.,  164.) 
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"The  efforts  the  claimant  has  made  to  get  the  required  work  done;  the 
number  of  persons  he  has  employed  at  divers  times  to  do  the  work,  or  to 
assist  in  its  performance;  the  attention  he  has  bestowed  upon  the  matter; 
the  readiness  with  which  he  has  responded  to  every  call  from  his  numerous 
employes  or  agents  engaged  to  perform  the  work,  and  the  liberal  amounts 
of  money  he  has  expended  to  ensure  a  compliance  with  the  provisions  of  the 
timber  culture  law,  establish  conclusively  his  good  faith  in  the  matter." 

In  the  finding  of  good  faith  in  the  entryman  I  concur,  and  as  Piatt  has 
failed  to  sustain  his  allegations  as  to  the  facts  fairly  in  issue,  his  contest  is 
dismissed,  and  appellant's  entry  will  remain  intact.  "*" 

The  decision  of  your  office  is  therefore  reversed. 


HENRY  C.  PUTNAM. 

A  hearing  ordered  on  a  special  agent's  report  looking  toward  the  cancel- 
lation of  a  final  entry  is  a  proceeding  de  novo,  in  which  the  ex  parte  testi- 
mony contained  in  said  report  should  not  be  considered. 

As  in  such  hearings  the  burden  of  proof  is  on  the  government,  it  should 
first  submit  its  proof  before  the  defendant  is  required  to  present  his  defense. 

The  case  of  George  T.  Burns  cited  and  followed. 

Acting  Secretary  MULDROW  to  Attorney  General^  August  3,  1886.     (5  L.  D.,  22.) 


BRANNAN  vs.  ROSCOE. 

Burden  of  Proof— Bad  Faith, — In  case  of  forfeiture,  the  burden  of  proof  is  upon  the  at- 
tacking party,  and  the  evidence  of  bad  faith  should  be  afBrmative  and  preponderating. 

A^tnt  of  Ciaimant  as  Contestant. — The  rule  that  the  agent  of  a  timber  culture  claimant  may 
not  contest  his  principal's  entry  does  not  apply  unless  some  willul  failure  or  treachery  on 
the  part  of  the  agent  is  shown. 

Acting  Secretary  MuLDROW  to  Commissioner  Sparks,  April  8,  1887. 

I  have  considered  the  case  of  Thomas  Bran  nan  vs.  D.  C.  Roscoe,  involv- 
ing Timber  Culture  entry  No.  7266,  for  the  N.  W.  ^  of  Sec.  i,  T.  102,  R. 
57,  Mitchell  district,  Dakota. 

Counsel  for  defendant  claim  that  contest  in  this  case  cannot  be  brought 
by  Brannan,  because  he  was  hired  by  Provost  to  break  the  tract  in  the  fall 
of  1882,  and  failed  to  do  so;  and  the  local  officers  rest  their  decision  in 
favor  of  defendants  upon  this  fact. 

The  Department  indeed  decided  in  Williams  vs.  Price  (3  L.  D.,  486;  12 
C.  L.  O.,  71,  134),  that  one  who  had  entered  into  an  agreement  to  break  a 
tract  of  land  and  had  neglected  to  do  so,  could  not  take  advantage  of  his 
own  wrongful  act,  and  institute  contest  on  account  of  a  failure  of  which  he 
was  the  cause.  See  also  Hemstreet  vs.  Greenup  (4  L.  D.,  493 ;  13  C.  L. 
0.,  40).  But  in  the  case  at  bar,  no  treachery  or  negligence  is  shown  or 
claimed  on  the  part  of  Brannan.  On  the  contrary,  after  agreeing  to  do  the 
breaking  (if  he  could)  he  immediately  proceeded  to  work.  He  claims  that 
he  could  break  no  more  than  he  did  on  account  of  the  frost ;  and  in  this 
statement  he  is  corroborated  by  the  defendant's  agent,  who  testifies  that  he 

•  BELL  vs.  BOLLES. 

TtmUr  Culture  Ccntesi— Evidence— -CulthMtHoM.— The  contestant  is  not  entitled  to  a  judgment  of  cancel- 
ation unless  he  shows  a  subsuntial  non-compliance  with  law  In  a  matter  distinctly  charged  in  the  contest 
affidavit. 

Ibwgh  the  Goverament  is  indirectly  a  party  to  a  timber  culture  contest,  it  will  not,  of  its  own  motion,  cancel 
u  entry  if  bad  fiiith  is  not  clearly  shown. 

Tat entryman's  noo«-compliance  with  Lnw  can  not  be  taken  advantage  of,  in  proceedings  instituted  before  the 
trnnination  of  the  year  in  which  such  non-compliance  is  alleged  to  have  occurred. 

While  ibe  law  requires  that  the  trees  planted  should  be  kept  in  a  healthy  growing  condition,  it  does  not 
"eoMMirily  lequire  that  the  trees  planted  one  year  shall  be,  in  all  cases,  cultivated  the  following  year. 

-iitretsfy  Noble  to  Acttng  Commissioner  Stonh,  July  23,  1889.    (9  L.  D.,  148.) 
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procured  others  to  attempt  the  work,  and  they  could  do  nothing  because  the 
ground  was  frozen.  It  not  having  been  shown  or  even  alleged  that  he  had 
done  any  wrong  in  the  premises,  the  doctrine  that  a  person  shall  not  be  al- 
lowed to  take  advantage  of  his  own  wrong  doing  cannot  apply  to  him,  and 
the  decisions  above  cited  are  not  in  point. 

Taking  into  consideration,  however,  the  fact  that  claimant's  agent,  Pro- 
vost, had  in  the  summer  of  1882  engaged  Peckham  to  break  the  tract,  and 
that  Peckham  had  actually  begun  the  work,  promised  to  finish  it,  but  failed 
to  do  so  j  that  such  promise  i>r»/i  failure  were  the  cause  of  the  work  being 
postponed  until  so  late  in  the  season  that  a  bargain  was  afterwards  made 
with  Brannan  to  finish  the  breaking  which  he  begun  to  do  nearly  two  months 
before  the  first  year  of  Roscoe's  entry  had  expired,  and  would  have  com- 
pleted in  less  than  another  day,  but  for  the  sudden  and  unexpected  freezing 
up  of  the  ground ;  that  in  case  of  forfeiture  the  burden  of  proof  is  on  the 
attacking  party,  and  that  the  evidence  of  bad  faith  should  be  affirmative  and 
preponderating.  I  do  not  think  that  such  a  case  is  made  out  as  would  jus- 
tify the  cancellation  of  Roscoe*  entry.  Your  office  decision  is  therefore 
reversed. 


INTERROGATORIES. 

Copies  of  Interrogatories. — Under  Rule  26  of  Practice  it  is  the  duty  of  local  land  officers  to 
issue  commissions  to  take  depositions,  but  it  is  not  their  duty  to  prepare  copies  of  inter- 
rogatories to  be  propounded  to  witnesses. 

Acting  Commissioner  Harrison  to  Register  and  Receiver,  La  Grande ,  Oregon,  October 
2,  1884. 

The  Register  inquires,  "Is  it  the  duty  of  this  office  to  make,  free  of 
charge,  a  copy  of  the  interrogatories  to  accompany  the  commission?"  In 
reply  you  are  advised  that  under  said  rule  it  is  incumbent  upon  you  to  issue 
the  commission,  but  you  are  not  required  to  prepare  the  copy  of  interroga- 
tories, which  copy  must  be  furnished  by  the  party  asking  for  the  commission, 
and  you  will  not  issue  the  commission  unless  such  copy  is  furnished.  The 
rule  simply  requires  you  to  issue  the  commission,  and  see  to  it  that  a  copy 
of  the  interrogatories  accompanies  it. 

It  is  no  part  of  your  duty  to  perform  the  clerical  work  incident  to  the 
preparation  of  papers  for  either  claimants  or  litigants.  Department  circular 
of  July  20,  1883  (10  L.  O.,  198),  specifically  states  what  fees  you  are  al- 
lowed to  collect  and  retain.     Your  attention  is  directed  thereto. 


LEIMBACH  vs.  LANE. 

The  entryman's  address,  as  appearing  in  the  application  to  enter,  may  be 
properly  accepted  by  the  local  offic  as  the  post  office  address  of  the  claim- 
ant, in  transmitting  a  copy  of  the  notice  of  contest  by  registered  mail. 

Under  an  order  appointing  a  commissioner  to  take  the  testimony  of  cer- 
tain witnesses,  named  in  the  application  of  such  order,  said  commissioner 
is  not  authorized  to  take  the  testimony  of  witnesses  not  thus  specified 
therein. 

First  Assistant  Secretary  Chandler  to  Acting  Commissioner  Stone,  yuly  20,  1889.     (9 
L.  D.,  135.) 

McCALLEN  vs.  LEREW. 

Practice — Exceptions — Testimony. — Objections  as  to  the  manner  of  taking 
testimony  come  too  late  when  raised  for  the  first  time  on  appeal. 
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Depositions, — After  proceeding  to  trial  and  submitting  the  evidence,  it  is 
too  late  to  apply  for  the  taking  of  further  testimony  by  deposition. 

Actin}^  Secretary  MuLDROW  to  Commissioner  Stockslager,  September  4,  1888.     (7  L.  D., 
291O  

INSTRUCTIONS. 

Hearings  near  lands  in  dispute. 

Assistant  Commissioner  Stockslager  to  Register  and  Receiver^  Huron^  Dak.,  February 
25,  1886. 

I  am  informed  that  you  refuse  to  order  the  testimony  taken  near  the  land 
under  Rule  35  of  Practice  in  contest  cases. 

You  are  advised  that  you  should  always  order  the  testimony  so  taken 
where,  on  account  of  distance  or  other  good  cause,  the  convenience  of  the 
parties  would  thus  be  best  served.  In  case  you  refuse  upon  application  to 
so  order  the  testimony  taken,  you  will  state  in  writing  your  reason  for  such 
refusal,  in  order  that  your  action  may  be  brought  before  me  for  review 
should  the  parties  so  desire. 

INSTRUCTIONS. 

Hearing — Kotice. — Testimony  should  not  be  taken  before  an  official  other  than  the  local 
officers  without  due  notice  of  such  fact,  the  time  and  place  being  stated  and  the  name  and 
official  character  of  the  officer  before  whom  the  testimony  is  to  be  taken  being  also  given. 

Acting  Commissioner  Harrison  to  Register  and  Receiver,  Bismarck,  D.  71,  November 
25,  1884. 

You  are  advised  that  when  testimony  is  authorized  by  you  to  be  taken 
before  some  other  officer  than  yourselves,  the  notice  must  state  the  time  and 
place  fixed  for  taking  the  testimony,  and  the  name  and  official  character  of 
the  officer  who  is  designated  to  take  it.  When  notice  is  thus  given,  you  can 
receive  and  act  upon  testimony  taken  in  accordance  with  such  notice,  but 
you  cannot  receive  or  act  upon  testimony  taken  without  notice. 


McKINNEYvs.  DOOLEY. 

Testimony  Taken  Before  a  Commissioner. — ^Testimony  when  taken  before  a  Commissioner 
should  be  sealed  up  and  transmitted  to  the  local  office  by  mail  or  express.**^ 

Testimony  thus  taken,  hut  delivered  to  the  local  office  through  an  attorney  for  one  of  the 
parties,  who  had  the  same  in  his  possession  for  some  time,  will  not  be  considered. 

Acting  Secretary  MuLDROW  to  Commissioner  SvKRViSf  January  14,  1887. 

James  H.  Dooley,  on  the  9th  of  July,  1880,  made  a  homestead  entry  of 
the  N.  J4  of  the  N.  W.  ^  of  Sec.  22,  T.  138,  R.  82,  Bismarck,  Dakota 
Territory.  Contest  was  initiated  by  William  H.  McKinney,  March  27, 
1884,  alleging  failure  to  comply  with  the  law  as  to  residence.  The  Register 
appointed  E.  J.  Steele  (a  notary  public)  a  Commissioner  to  take  the  testi- 
mony. On  October  3,  1884,  the  Register  and  Receiver  rendered  decision 
adverse  to  claimant.  Prior  to  this  date,  however,  to  wit,  August  4,  1884, 
counsel  for  Dooley  moved  to  dismiss  the  contest,  on  the  ground,  '*  that  the 
testimony  taken  in  said  cause  has  been  in  possession  of  the  attorney  for  the 
contestant  herein,  and  that  said  testimony  was  delivered  to  said  land  office 
by  the  attorney  for  the  contestant ;  and  the  said  contestee  objects  to  the 
consideration  of  said  testimony,  or  any  part  thereof,  in  said  contest." 

Decision  being  rendered  notwithstanding  the  above  objection,  claimant 
appealed  to  your  office,  contending  that  the  local  officers  erred  in  consider- 

*■  It  ts  too  late,  after  a  case  goes  to  the  Secretary  on  appeal,  to  object  to  irregularity  in  the  method  of  trans- 
mitting the  testimony  to  the  local  office,  adopted  by  the  notary  who  took  the  same.  Hall  vs.  Wade,  C.  L. 
D.,  788. 
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ing  the  testimony,  ''  as  the  fact  of  said  testimony  being  in  the  possession  of 
T.  J.  Mitchell,  the  said  attorney  for  the  contestant,  was  within  the  knowl- 
edge of  the  said  Register."  M,  J.  Edgerly,  counsel  for  claimant,  makes 
affidavit  ''  that  said  testimony  remained  in  the  possession  of  the  said  Mitchell 
until  delivered  by  him  to  John  A.  Rea,  the  Register  of  said  Land  Office, 
as  your  affiant  is  informed  by  the  said  T,  J,  Mitchell  and  the  said  John  A. 
Rear 

Your  office  decision  of  July  20,  1885,  referring  to  this  statement,  says: 
''Nothing  is  offered  in  support  of  this  allegation;  and  I  must  conclude, 
though  you  are  silent  in  regard  to  the  matter,  that  the  case  was  properly 
conducted." 

The  fact  referred  to  was  one  which  had  been  persistently  urged  upon  the 
attention  of  the  Register  as  a  reason  why  he  should  dismiss  the  contest : 
upon  that  point  the  case  was  appealed ;  and  when  Mr.  Edgerly's  affidavit 
that  the  Register  had  informed  him  of  that  fact,  which  affidavit  was  sworn  to 
before  said  Register^  was  transmitted  to  you  by  the  Register,  it  is  safe  to 
assume,  in  the  absence  of  denial  by  the  Register,  that  the  Register  did  so 
inform  him,  and  that  the  information  was  correct.  Furthermore:  when 
the  attorney  for  contestant,  whose  case  hinges  entirely  upon  this  one  point, 
fails  to  deny  that  he  informed  the  counsel  for  claimant  that  he  had  the  testi- 
mony in  his  possession  for  an  indefinite  time,  and  that  he  delivered  it  to  the 
Register,  it  increases  the  presumption  to  an  absolute  certainty.  Under 
these  circumstances,  it  seems  to  me  hardly  correct  to  hold  that  ''nothing  is 
offered  in  support  of  this  allegation,"  and  hence  to  "  conclude  that  the  case 
was  properly  conducted." 

Rule  35  of  Practice,  paragraph  3  ^substantially  the  same  as  Rule  30  of 
those  in  effect  at  the  date  of  the  hearing  in  this  case)  provides  that  "  testi- 
mony so  taken"  (/.  ^.,  before  any  officer  other  than  the  Register  and  Re- 
ceiver) "  must  be  certified  to,  sealed  up,  and  transmitted  by  mail  or  express 
to  the  Register  and  Receiver,  and  the  receipt  thereof  at  the  local  office 
noted  on  the  papers." 

It  is  of  obvious  importance  in  securing  the  ends  of  justice  that  this  rule 
be  strictly  observed  ;  and  there  having  clearly  been  a  gross  violation  thereof 
in  the  case  at  bar,  and  objection  having. been  promptly  made,  the  testimony 
ought  not  to  have  been  considered. 

I  therefore  modify  said  office  decision,  and  direct  that  a  new  hearing  be 
had  after  due  notice  to  the  parties  in  interest. 


CHARLES  W.  STEWART. 

Rule  of  Practice  No»  jj*. — What  testimony  must  be  taken  before  the  designated  officer. 

Assistant  Commissioner  Stocks  LAGER  to  Charles  IV,  Stewart,  Cheyenne,  fVyoming,  March 
10,  1886. 

Where  testimony  in  a  contested  case  is  taken  "  before  a  U.  S.  Commis- 
sioner, or  other  officer  authorized  to  administer  oaths,"  under  Rule  35  of 
Practice,  all  the  testimony  must  be  so  taken,  unless  ther^  should  be  a  con- 
tinuance, and  the  parties  should  stipulate  for  taking  further  testimony  before 
the  Register  and  Receiver. 

Paragraph  4  of  Rule  35  prescribes  the  duties  of  Registers  and  Receivers 
when  testimony  is  taken  before  officers  other  than  themselves. 


CUSADEN  vs.  PERLEY. 

Personal  Attendance. — Where  testimony  in  contested  cases  is  taken  before  another  officer 
than  the  Register  and  Receiver,  the  parties  should  not  be  required  to  appear  at  the  local 
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office  at  the  time  set  for  examining  the  testimony — additional  evidence  should  not  be  re- 
ceived at  such  time. 

Afting  Commissioner  Harrison  to  Rfgister  and  Receiver,  Gainesvi/lej  Florida,  Cct.  14, 
1884. 

I  am  in  receipt  of  your  letter  of  the  8th  inst.,  in  the  matter  of  the  contest 
of  Arthur  W.  Cusaden  against  homestead  entry  No.  9951  by  Frank  L.  Per- 
ley,  stating  it  to  have  been  your  practice,  in  cases  where  testimony  is  author- 
ized to  be  taken  before  another  officer  than  yourselves,  to  require  the  parties 
to  also  appear  before  you  at  the  time  set  for  hearing  at  your  office,  and  to 
dismiss  contests  when  contestant  fails  to  so  appear. 

You  are  advised  that  this  practice  is  erroneous.  Under  amended  Rule  15 
of  Practice,  testimony  in  contest  cases  is  authorized  to  be  taken  elsewhere 
than  at  the  land  office,  expressly  for  the  purpose  of  saving  parties  the  ex- 
pense of  going  to  the  land  office.  When  testimony  is  so  taken,  your  duty 
at  the  ''  hearing*'  set  before  you  is  simply  to  consider  and  act  upon  the  tes- 
timony taken  before  the  designated  officer.  You  cannot  require  the  parties, 
or  either  of  them,  to  appear  before  you  after  you  have  directed  the  testimony 
to  be  taken  by  some  other  officer,  nor  can  you  receive  supplementary  testi- 
mony offered  by  either  of  the  parties,  nor  after  the  taking  of  testimony  be- 
fore the  designated  officer  has  been  closed. 


HOOVER  vs.  LAWTON. 

Final  Proof  Proceedings — Protest — ffearinj^. — In  the  absence  of  an  order  under  Rule  35 
of  Practice,  a  protestant,  in  final  proof  proceedings,  who  appears  as  an  adverse  claimant, 
is  under  no  obligation  to  submit  his  testimony  at  the  time  and  place,  and  before  the  officer, 
designated  for  taking  the  final  proof. 

Where  an  adverse  claimant  enters  protest  against  the  submission  of  final  proof,  it  is  the  duty 
of  the  local  officers  to  order  a  hearing  at  such  time  and  place,  and  before  such  officer  as 
they  in  their  discretion  may  determine. 

First  Assistant  Secretary  Chandler  to  Acting  Commissioner  Stone,  August  29,  1889. 

I  have  considered  the  case  of  John  T.  Hoover  vs,  Wm.  J.  Lawton,  in- 
volvmg  the  S.  E.  ^  of  Sec.  33,  T.  loi  N.,  R.  70  W.,  Mitchell  land  dis- 
trict, Dakota. 

John  T.  Hoover  filed  his  pre-emption  declaratory  statement  for  the  land 
July  6,  1886,  alleging  settlement  July  3,  1886 ;  Wm.  J.  Lawton  filed  a  like 
declaratory  statement  for  the  land  July  14,  1886,  alleging  settlement  July  5 
of  the  same  year. 

Lawton,  after  due  notice  and  personal  citation  to  Hoover,  made  his  final 
proof  May  6,  1887,  at  Chamberlain,  Dakota,  before  W.  C.  Graybill;  judge 
of  probate  court  for  Brule  county  ;  Hoover  at  the  time  appeared  personally 
and  entered  his  protest  against  the  acceptance  of  the  proof,  and  for  this  pur- 
pose filed  his  own  affidavit,  corroborated  by  the  affidavits  of  two  other  per- 
sons. The  statements  in  these  affidavits,  if  true,  establish  the  fact  that 
Hoover  made  a  ^£?«tf  ^//^.pre-emption  settlement  upon  the  land  and  estab- 
lished his  residence  thereon,  earlier  in  time  than  Lawton,  and  that  he, 
Hoover,  was  entitled  to  the  land  in  preference  to  Lawton.  Attached  to  the 
record  of  final  proof  is  the  statement  of  Judge  Graybill,  from  which  it  ap- 
pears that  after  Hoover  had  filed  his  protest  and  the  affidavits  in  support  of 
it,  the  claimant  demanded  to  cross-examine  the  said  protestant  and  his  two 
corroborating  witnesses,  and  "that  J.  T.  Hoover  declined  to  be  cross- 
examined,  and  that  said  J.  T.  Hoover  refused  to  furnish  said  witnesses,"  and 
that  thereupon  Lawton  moved  to  strike  from  the  files  **  the  objections  filed 
by  John  T.  Hoover  and  the  affidavit  made  by  himself,"  and  the  corroborat- 
ing affidavits.  Attached  is  also  the  affidavit  of  Lawton,  corroborating  the 
statement  of  the  said  judge,  and  his  motion  in  writing  for  the  dismissal  of 
Hoover's  protest. 
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It  does  not  appear  that  Hoover  was  present  when  the  motion  was  made, 
or  had  notice  of  Lawton's  said  affidavit. 

The  record  of  the  final  proof  having  been  submitted  to  the  local  officers 
together  with  an  application  of  Hoover  asking  "  that  a  hearing  be  had  in 
said  case  and  that  the  testimony  be  taken  before  A.  J.  Troth,  a  notary  pub- 
lic, residing  at  Bijou  Hills,  Brule  Co.,  Dakota,  on  May  9,  1887,"  they 
ordered  and  adjudged  '*  that  the  protest  and  application  of  John  T.  Hoover 
for  a  new  hearing  on  the  proof  submitted  by  William  J.  Lawton,  be  and  is 
hereby  dismissed." 

From  this  decision  Hoover  appealed- June  4,  1887. 

The  hearing  for  which  Hoover  prayed  with  such  persistency  should  be 
granted  to  him.  At  the  final  proof  proceeding  he  objected  to  the  submis- 
sion of  Lawton's  final  proof  as  an  adverse  claimant ;  he  was  not  obliged  to 
submit  his  testimony  then  and  there  before  the  officer  taking  the  final  proof 
without  an  order  under  Rule  35  of  the  Rules  of  Practice  ;  see  Martensen  vs. 
McCafl'rey,  7  L.  D.,  315  ;  15  C.  L.  O.,  181.  Hoover  as  adverse  claimant  is 
entitled  to  a  hearing.  The  record  fails  to  show  that  the  local  officers,  in  the 
exercise  of  their  discretion,  had  directed  the  time  and  place  of  a  hearing  be- 
fore Judge  Graybill.  Hoover  therefore  would  have  been  justified,  if  he  had 
absolutely  refused  to  submit  himself  and  his  corroborating  witnesses  to  a  cross 
examination  before  the  judge  at  the  time  and  place  of  the  final  proof  proceed- 
ings of  Lawton.  When  Hoover  had  entered  his  protest  as  claimant  to  the 
land,  it  became  the  duty  of  the  local  officers  to  order  a  hearing  at  such  time 
and  place  and  before  such  officer  as  they  in  their  discretion  might  determine. 

Your  office  is,  therefore,  directed  to  instruct  the  local  officers  to  order  a 
hearing  in  this  case,  when  the  respective  claims  of  the  parties  to  this  land 
may  be  fully  investigated  and  their  rights  determined. 

Your  said  office  decisions  of  April  16,  and  July  13,  1888,  are  accordingly 
reversed. 

TANNEHILL  vs.  SHANNON. 

Contesi — Conflicting  Testimony. — The  testimony  relative  to  compliance  with  legal  require- 
ments beinii:  conflicting,  the  Register,  after  hearing,  made  personal  inspection  of  the 
claim,  and  based  his  decision  on  facts  ascertained  thereby. 

Held. — That  the  action  of  the  Register  was  erroneous,  that  a  hearing  may  be  adjourned  for 
necessary  inspection,  but  such  inspection  should  not  be  made  after  the  case  is  closed. 
New  hearing  ordered. 

Secretary  ViLAS  to  Commissioner  STOCKShAGEK,  April  17,  1888. 

In  the  Register's  letter  of  transmittal,  dated  August  10, 1885,  he  states  that 
**  The  trial  was  had  before  me  and  I  was  satisfied  from  the  demeanor  of  the 
claimant  and  his  witnesses,  that  there  was  a  fixed  purpose  to  hold  this  land 
by  reckless  perjury,"  and  the  attention  of  your  office  is  called  to  the  affidavit 
of  Benjamin  F.  Bynum,  accompanying  said  letter.  Bynum  avers  that  he 
wrote  the  testimony  in  said  contest  case  \  that  just  before  the  case  closed, 
the  Register,  who  was  present  during  the  trial,  notified  the  attorneys  for  the 
parties  that  it  was  utterly  impossible  for  him  to  arrive  at  the  true  facts,  ow- 
ing to  the  positive  and  conflicting  statements  of  the  witnesses;  that  **he 
was  satisfied  somebody  had  done  bad  and  unscrupulous  swearing,  and  that 
he  should  make  a  visit  to  the  claim  and  fully  inspect  it,"  on  the  following 
Sunday,  and  requested  them  to  be  present :  that  the  affiant,  at  the  request 
of  the  Register,  went  with  him  twice  to  said  claim,  and  that  he  has  "carefully 
read  the  Register's  opinion  in  that  case,  and  unhesitatingly  declares  that  he 
has  described  the  claim  truthfully,  giving  the  claimant  full  justice." 

Said  instructions  of  your  office,  dated  April  3  and  December  3,  1884,  and 
October  6,  1886,  relate  to  the  duty  of  officers  in  taking  the  final  proof,  and 
also  relate  to  desert  land  applications,  and  are  inapplicable  to  contest  cases. 
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The  testimony  in  the  case  is  contradictory,  but  the  weight  of  the  evidence 
submitted  at  the  trial  is  clearly  with  the  claimant.  The  record  of  the  testi- 
mony and  the  decision  of  the  Register  fail  to  show  that  the  attorneys  of  said 
parties  were  advised  that  an  inspection  of  the  claim  would  be  made  by  the 
Register,  and  the  only  evidence  in  the  record  tending  to  show  that  fact  is 
the  ex  parte  affidavit  of  the  clerk  who  wrote  the  testimony,  which  was  filed 
after  said  hearing  was  closed. 

In  the  trial  of  a  contest  case  the  local  land  officers  act  judicially,  and 
while  in  certain  cases  they  would  be  fully  authorized  to  view  the  claims,  if 
they  deemed  such  action  necessary,  and  for  that  purpose  could  adjourn  the 
hearing  and  give  notice  to  the  parties  of  the  time  when  they  would  make 
such  inspection,  yet  they  should  not,  after  the  case  is  closed,  of  their  own 
motion,  and  without  notice  to  the  parties,  inspect  the  ground  and  base  their 
judgment  upon  the  result  of  such  inspection. 

This  Department  has  repeatedly  held  that  an  entry  should  not  be  canceled 
upon  a  special  agent's  report,  and  the  same  principle  is  applicable  to  the  re- 
port of  the  local  officers,  when  such  report  consists  of  matters  not  in  evi- 
dence at  the  hearing.  * 

The  letter  of  transmittal  and  said  affidavit  accompanying  the  same,  are 
sufficient  to  warrant  this  Department  in  directing  that  a  further  hearing  be 
had  to  determine  the  true  status  of  said  land.  You  will  therefore  direct  a 
rehearing  in  the  case,  after  due  notice  to  all  parties.  Upon  the  receipt  of 
the  testimony,  together  with  the  report  of  the  local  officers  thereon,  you 
will  re- adjudicate  the  case. 

The  decision  of  your  office  is  modified  accordingly,  and  the  papers  in  the 
case  are  herewith  returned. 


h,— DECISION— RES  ADJUDICATA,  ETC. 
MOTIONS  AT  A  HEARING  SHOULD  BE  IN  WRITING. 

Acting  Commisdoner  Harrison  to  Register  and  Receiver^  Grand  Forks,  Dak.^  March 
I9»  1885. 

If  on  the  day  of  trial  in  any  contested  case  either  party  desires  to  make 
any  motion  affecting  the  case,  you  should  require  him  to  submit  such  motion 
in  writing;  and  when  so  submitted,  you  should  pass  upon  it,  endorsing  your 
action  on  the  papers  in  such  a  manner  that  it  will  appear  as  a  part  of  the 
record  in  the  case ;  and  if  a  motion  to  dismiss  should  be  granted,  the  case 
should  not  be  proceeded  with  further  until  the  question  raised  is  finally  de- 
termined. Verbal  motions  should  not  be  entertained,  and  you  will  discon- 
tinue the  practice  of  rendering  verbal  decisions. 


ODEGARD  vs.  STO-HE-GAH. 

Contest — Appellate  Tribunal, — In  a  contested  case,  the  Department  wUl  not  indicate  to  the 
Commissioner  of  the  General  Land  Office  what  his  decision  should  be  prior  to  his  final 
action  therein. 

Acting  Secretary  Muldrow  to  Commissioner  Sparks,  January  8,  1886. 

The  papers  in  the  case  and  the  several  reports  made  by  the  Commissioner 
of  Indian  Affairs,  referred  to  herein,  are  returned  to  you  herewith  for  your 

•JEARDOE  vs.  SHANNON. 

Th«  local  officers  may  properly  in  contest  cases  inspect  the  land  inrolved,  but  such  action  should  only  be 
Uken  after  due  notice  to  the  parties,  and  before  argument  in  the  case  is  heard. 

While  a  decision  in  a  contested  case  should  not  be  rendered  upon  the  report  of  the  Register,  based  upon  a 
personal  inspection  of  the  land,  made  without  notice  to  the  parlies,  and  after  the  case  was  closed,  such  re- 
port may  be  properly  treated  as  the  basis  for  a  rehearing. 

Secretary  Vilas  to  Commutiantr  ^tocKSUiGBVL,  January  10,  X889.    (8  L.  D.,  38.) 
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consideration  and  decision.  It  is  not  deemed  advisable  to  indicate  to  you 
what  your  decision  should  be  in  the  premises.  The  record  shows  that  the 
case  is  contested,  and  if  either  party  is  dissatisfied  with  the  decision  of  your 
office  he  has  the  right  of  appeal  to  this  Department,  when  the  whole  case 
will  be  determined  upon  its  merits.  If  this  Department  should  attempt  to 
control  your  action  in  this  case,  the  parties  affected  thereby  might  have  just 
reason  to  complain  that  their  rights  have  been  adjudicated  by  an  appellate 
tribunal  without  affording  them  an  opportunity  of  being  heard.  The 
papers  are  therefore  returned  to  you,  and  you  will  proceed  to  render  such 
decision  in  the  case  as  seems  in  your  judgment  to  be  in  accordance  with  the 
law  and  the  evidence. 


EBEN  OWEN  kt  al. 

Land  Office  Decision. — One  Commissioner  of  the  General  Land  Office  has  no  authority  to 

review  a  decision  of  his  predecessor  which  has  become  final. 
Department  Decision. — The  decision  of  the  head  of  a  department  is  binding  upon  his  sue- 

cessor,  except  in  case  where  a  relaxation  of  the  rule  is  essential  to  the  administration  of 

justice.     But  the  reason  which  permits  a  review  by  the  Secretary  does  not  apply  to  the 

decisions  of  the  bureau  officers. 

Secretary  TELLER  to  Commissiofi^ir  McFarland,  April  19,  1882. 

I  have  considered  the  appeal  of  Eben  Owen  and  Isaac  Russell  from  your 
decision  of  August  11,  1879,  involving  certain  tracts  in  Sec.  2,  T.  5  N.,  R. 
5  E.,  Stockton,  California,  the  right  to  which  is  claimed  by  said  Owen  and 
by  said  Russell,  and  also  by  pre-emption  claimants  Joseph  Stephens  (No. 
1258);  Alvin  Stephens  (No.  1260);  Wm.  S.  Runyon  (No.  1216,  cash  entry 
No.  4322) ;  Wm.  Daniels  (No.  1209) :  R.  M.  Daniels  (No.  4626),  and  James 
Wilson  (No.  1235.) 

On  November  30,  1874,  your  office  (Commissioner  Burdett)  decided  the 
case  of  Owen  vs,  Stephens  and  Runyon,  awarding  to  Owen  all  the  land  in- 
volved in  that  hearing  except  lot  8,  which  was  awarded  to  him  by  the  sup- 
plemental decision  of  your  office  of  December,  1875.  No  appeal  was  taken 
from  the  latter  decision,  and  Runyon  only  appealed  from  that  of  November 
30.  But  as  he  failed  to  appeal  from  the  decision  of  the  local  officers,  in  the 
same  case,  he  is  presumed  to  have  been  satisfied  therewith,  and  thus  waived 
whatever  right  he  had  to  the  tracts  involved.  He  was  thenceforth  a  stranger 
to  the  case,  without  right  of  appeal  from  your  subsequent  decision,  and  said 
decision  of  the  local  officers  became  final  as  to  him.  (Favry  vs.  Lansdale, 
Copp,  March,  1878;  Benson  vs.  Northern  Pacific  Railroad  Company,  Copp, 
June,  1880;  Johnson  vs  Townsley,  13  Wall.,  72;  Moore  vs.  Robbins,  6 
Otto,  513;  Weber  vs.  Western  Pacific  Railroad  Company,  Copp,  May, 
1879.)  For  the  same  reasons  that  decision  became  final  as  to  Alvin  Stephens 
in  respect  to  the  land  involved  therein,  as  between  Owen  and  Stephens,  the 
latter  having  failed  to  appeal  therefrom. 

On  March  20, 1876,  Messrs.  Britton  &  Gray,  in  behalf  of  Joseph  Stephens, 
presented  to  Commissioner  Burdett  a  motion  for  review  of  his  former  action. 
This  motion  was  not  considered  by  Commissioner  Burdett  nor  by  his  suc- 
cessor. Commissioner  Williamson,  until  August  11,  1879,  ^^^^  ^^^  latter, 
not  regarding  Commissioner  Burdett's  decision  of  November,  1874,  reex- 
amined the  whole  controversy  between  all  the  parties,  in  respect  to  all  of 
the  tracts,  held  the  entire  claim  of  Owen  for  cancellation,  and  awarded  the 
land  involved  in  the  several  contests  to  other  claimants.  Appeals  were  taken 
from  this  decision  by  Owen  and  Russell.  But  the  decision  was,  in  my  judg- 
ment, improperly  rendered  and  wholly  unauthorized.  One  Commissioner 
of  the  General  Land  Office  has  no  authority  to  review  a  decision  of  his  pre- 
decessor which  has  become  final.     The  general  rule  is  well  settled  that  the 
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decision  of  the  head  of  a  department  is  binding  upon  his  successor,  within 
certain  limits  and  with  certain  exceptions,  and  the  case  of  Vandaroent 
(Copp,  February,  1880)  cited  by  counsel  in  support  of  their  motion,  is  not 
pertinent.  In  that  case  a  motion  was  made  before  Secretary  Schurz  for  re- 
view of  his  predecessor's  decison,  and  he  said :  '*  It  is  only  in  cases  strongly 
exceptional,  and  under  circumstances  demanding  for  the  essential  adminis- 
tration of  justice  a  relaxation  of  the  rule,  that  it  should  be  departed  from.** 
The  rule  was  relaxed  in  that  case  because  the  Commissioner  had  neglected 
to  send  up  the  whole  case,  whereby  the  Secretary's  predecessor  acquired  a 
partial  understanding  of  the  case  only,  and  evident  injustice  had  thereby 
resulted.  But  the  reason  which  permits  a  review  by  the  Secretary  of  his 
predecessor's  decision,  does  not  apply  to  the  decisions  of  bureau  officers, 
because  in  the  latter  case  the  law  makes  special  provisions  for  the  correction 
of  errors  and  the  prevention  of  injustice,  by  appeal  therefrom  to  the  Secre- 
tary ;  ■  and  opportunity  is  thus  given  for  the  protection  of  rights  which  might 
otherwise  be  lost  through  inadvertent  decisions. 

If  the  party  does  not  avail  himself  of  such  right,  the  decision  remains  un- 
disturbed, and  he  abides  the  consequences.  But  there  is  no  appeal  from  a 
decision  of  the  Secretary,  and  error  therein  if  any  can  be  reached  only  by  a 
motion  addressed  to  his  discretion  for  review  or  reconsideration.  While, 
therefore,  the  case  of  Vandament  admits  the  right  of  the  Secretary  to  re- 
view his  predecessor's  decision  in  certain  cases,  it  is  not  authority  for  a 
bureau  officer  to  review  his  predecessor's  decision.  The  reasons  upon  which 
the  two  rules  are  founded  are  quite  distinct. 

Commissioner  Williamson's  decision  of  August,  1879,  was  also  erroneous, 
because  upon  allowance  of  Runyon's  appeal  from  the  decision  of  November 
30,  1874  (notwithstanding  its  irregularity  for  the  reason  stated),  jurisdiction 
of  the  General  Land  Office  over  the  matters  involved  in  said  decision  ceased. 
(McGovern  vs,  Bartells,  Copp,  August,  1876).  The  decision  of  1879  con- 
sidered and  decided  matters  and  rights  already  decided  by  the  decision  of 
1874 — and  which  for  want  of  appeal  had  become  final — as  if  there  had  been 
no  prior  decision.* 

It  was  therefore  extrajudicial  and  unauthorized,  and  is  set  aside,  and  the 
appeals  of  Owen  and  Russell  therefrom  are  hence  necessarily  vacated. 

The  questions  involved  remain,  therefore,  in  the  same  condition  as  before 
the  decision  of  1879,  ^"^  ^  remit  it  to  you  for  re  examination  and  decision 
upon  the  matters  not  already  determined.  The  decisions  by  your  office  of 
November  30,  1874,  and  of  December,  1875,  ^^^^  ^  ^^^^  final,  because  no 
legal  appeal  was  taken  therefrom,  and  the  decisions  of  the  local  officers  will 
also  be  held  final  in  the  cases  in  which  no  appeal  was  taken  therefrom. 

This  controversy  has  been  so  long  pending  that  you  will  give  it  early  and 
special  attention. 

HENRY  J.  REDMOND. 

Res  Jttdicata. — A  ruling  by  the  Commissioner  of  the  General  Land  Office  on  a  question  of 
priority  as  between  two  applicants,  is  not  such  a  final  decision  as  to  preclude  his  succes- 
sor from  considering  the  final  proof,  subsequently  submitted  by  the  successful  party  in  the 
former  suit. 

Acting  Secretary  MULDROW  to  Commissioner  SPARKS,  June  8,  1 886. 

I  have  before  me  the  petition  of  Henry  J.  Redmond,  filed  on  the  12th 

•GEORGE  A.  BROCK. 

An  expression  of  opinion  by  the  Commbisioner  of  the  General  Land  Office  as  to  the  rallditv  of  an  entry  pend~ 
ine  before  the  local  office  is  not  such  a  decision  as  will  preclude  said  Commissioner,  or  his  successor,  from 
a  lull  examination  of  the  case  when  reached  in  Its  regular  order. 

Aeiifi^  Secretary  MtTLOROw  to  Commissioner  Sparks,  May  2, 1887.    (5  L.  D.,  610;  14  C.  L.  C,  aaj.) 
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ultimo,  for  a  certification  of  the  papers  an  the  matter  of  his  commutation 
homestead  entry  No.  11,170  for  the  S.  W.  ^  of  the  N.  W.  J^  and  Lot  3  of 
Sec.  18,  T.  152  N.,  R.  62  W.,  and  the  S.  E.  %  of  the  N.  E.  }(  and  Lots 
2  and  3  of  Sec.  13,  T.  152,  R.  63  W.,  Grand  Forks,  Dakota. 

Said  petition  is  not  "under  oath,"  as  required  by  Rule  84;  but,  being 
otherwise  in  proper  form,  the  informality  is  waived,  because  your  letter  re- 
porting upon  it  substantially  admits  the  correctness  of  its  recital  of  facts. 

The  material  facts  set  out  in  the  petition  are  as  follows,  namely :  That 
said  Redmond's  homestead  claim  originally  conflicted  with  the  claim  of  cer- 
tain Valentine  scrip  locators,  and  that  your  predecessor's  decision  of  the  con- 
troversy, dated  October  14,  1884,  was  in  his  favor;  that  said  decision  found 
that  *'  the  prior  settlement,  continuous  occupation  thereafter,  and  improve- 
ments of  the  land,  and  the  good  faith  "  of  Redmond  ^'  are  fully  established 
by  the  proof  submitted,"  and  directed  the  local  officers  to  allow  the  entry; 
that  thereupon  final  entry  was  allowed  December  9,  1884;  but  that  on  June 
10,  1885,  you  rejected  said  proof  for  the  reasons:  First,  That  it  improperly 
described  the  tract ;  second,  That  it  was  not  made  on  the  day  advertised ; 
and  third.  That  it  was  indefinite  and  indicative  of  lack  of  good  faith ;  at  the 
same  time,  however,  allowing  Redmond  the  right  to  appeal  or  to  submit 
new  proof;  that  on  reconsideration  on  January  13,  1886,  you  adhered  to 
said  action,  but  afterwards,  to  wit,  on  the  i6th  of  said  month,  revoked  said 
decision,  and  suspended  your  first  action  pending  examination  of  the  case 
by  a  special  agent;  and  that  Redmond  thereupon  filed  an  appeal  from  your 
said  decision  of  June  10,  1885,  which  appeal  you  refused  to  recognize,  for 
the  reason  that  said  decision  was  suspended  to  await  the  result  of  the  special 
investigation. 

Counsel  for  Redmond  urges  that  the  substantial  question  here  is  "  whether 
in  this  case  the  Commissioner  had  authority  to  review  and  revoke  the  action 
of  his  predecessor,  or  order  the  case  to  a  special  agent,  or  take  any  action 
other  than  the  issue  of  patent; "  he  denies  that  any  such  authority  exists, 
and  he  insists  that  he  was  entitled  to  bring  the  questions  before  the  Depart- 
ment by  appeal. 

I  am  of  opinion  that  there  was  no  right  of  appeal  in  this  case  at  the  time 
when  appeal  was  sought  to  be  taken.  Your  action  was  in  substance  merely 
a  temporary  suspension  of  the  issue  of  patent,  pending  the  special  examina* 
tion  ;  it  was  interlocutory,  and  therefore  under  Rule  81  no  appeal  from  it 
could  lie.  If  injury  to  the  applicant  resulted,  petition  under  Rule  83  was 
the  appropriate  means  of  redressing  it. 

Such  a  petition,  asking  a  review  of  the  decision  or  action  complained  of, 
should  contain  a  showing  of  the  injury  resulting  from  it,  as  a  ground  of  re- 
lief (R.  R.  Co.  vs,  Schoebe,  3  L.  D.,  183;  11  C.  L.  O.,  265.)  This 
petition  makes  no  such  showing,  except  in  the  matter  of  your  denial  of 
applicant's  alleged  right  of  appeal,  which  has  already  been  disposed  of. 

I  will,  therefore,  not  enter  into  any  extended  discussion  of  the  primary 
question  raised  by  the  petition,  namely,  as  to  the  authority  of  your  office  to 
inquire  into  the  validity  of  Redmond's  entry ;  but  will  merely  state  it  to  be 
my  judgment  that,  as  your  predecessor's  finding  of  October  14,  1884,  was 
made  in  a  controversy  between  two  applicants  on  the  question  of  priority, 
it  was  not  such  a  final  disposition  of  the  question  of  Redmond's  right 
against  the  United  States  as  would  preclude  your  office  from  examining  his 
final  proofs,  as  in  any  other  ex  parte  case,  before  approving  the  entry  for 
patent. 

For  the  above  reasons  the  petition  is  dismissed. 
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PAGE  vs.  FLETCHER. 

Hearing — AppeaL — Where  a  contestant  waives  an  appeal  for  the  purpose 
of  initiating  another  contest  against  the  same  homestead  entry,  the  matters 
will  be  treated  as  res  adjudicata,  and  the  second  contest  will  be  dismissed. 

Secretary  TELLER  to  Commissioner  McFarland,  February  13,  1885.  (3  L.  D.  397;  II 
C.  L.  O.,  355.)  

GOUCHER  vs.  JUDSON. 

Second  Contest — Character  of  Contestant. — Where  an  entry  has  once  been  contested,  and  a 
second  contest  affidavit  against  the  same  is  6Ied,  although  by  a  party  other  than  the  .origi- 
nal contestant,  alleging  practically  the  same  state  of  facts  relied  upon  by  former  contest- 
ant, the  application  should  be  suspended,  allowing  contestant  an  opportunity  to  amend  the 
affidavit  alleging  a  stronger  case,  or  that  the  facts  are  different ;  but  when  it  clearly  appears 
that  the  contestant  is  a  person  without  character  or  standing  in  the  community,  the  appli- 
cation for  contest  will  be  denied. 

Assistant  Commissioner  Anderson  to  the  Register  and  Receiver^  Los  Angeles^  California^ 
August  20,  1888. 

March  8,  1888,  you  transmitted  the  application  of  Stephen  Goucher,  to 
contest  the  homestead  entry  No.  705  of  Edward  G.  Judson  for  the  S.  E.  ^ 
of  Section  34,  T.  i  S.,  R.  3  W.,  upon  which  final  proof  (F.  C.  No.  848) 
was  made  September  8,  1886. 

The  allegations  in  support  of  Goucher's  application  are  similar  to  those 
upon  which  trial  was  had  in  the  prior  case  of  B.  F.  Watrous  vs,  Edward  G. 
Judson,  which  was  dismissed  and  closed  by  office  letter  **  H'*  of  April  3, 
1888,  wherein,  on  review,  it  was  held  that  the  charges  of  Watrous  had  not 
been  sustained. 

With  the  view,  therefore,  to  avoid  the  ordering  of  a  hearing  which  might 
only  develop  a  state  of  facts  identical  with  those  that  were  presented  in  the 
prior  contest,  I  would  be  inclined  to  suspend  Goucher's  application  and 
allow  him  the  opportunity  of  amending  the  same  by  alleging  therein  a 
stronger  case,  or  that  the  facts  are  different  from  those  brought  out  in  said 
prior  contest,  if  it  were  not  for  certain  affidavits  which  have  recently  been 
filed  by  Judson *s  attorneys,  Jones  and  Voorhees,  in  support  of  his  protest 
against  the  allowance  thereof. 

These  affidavits  are  from  the  postmaster  and  other  reputable  residents  of 
Redlands  and  San  Bernardino  dounty,  Cal.,  and  go  to  show  that  Goucher  and 
his  two  contracting  witnesses  are  wholly  unknown  in  the  said  town  and 
county,  and  that  inquiry  and  search  for  Goucher  has  established  the  fact 
that  he  is  a  man  of  no  property,  character,  or  standing  in  Los  Angeles, 
where  he  formerly  kept  a  saloon  and  was  engaged  in  smuggling  opium, 
cigars,  and  Chinese  from  British  Columbia  to  the  United  States  under  the 
name  of  Smith  and  other  aliases,  and  that  he  has  left  these  parts,  etc. 

In  the  light,  therefore,  of  these  affidavits,  which  satisfy  me  that  said  con- 
test was  not  instituted  in  good  faith,  Goucher' s  application  is  hereby  denied, 
and  you  will  so  advise  him,  allowing  the  usual  privilege  of  appeal. 

At  the  proper  time  report  the  action  taken. 


u— APPLICATIONS  TO  ENTEP-^P EJECTION  OF,  ETC. 

INSTRUCTIONS. 

Registers  and  Receivers  must  require  applicants  to  give  their  actual  residence  and  post-office 
address. 

Commissioner  Sparks  to  Registers  and  Receivers,  United  States  Land  Offices,  October  25, 
1886. 
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The  returns  from  many  district  land  offices  show  that  the  regulations  of 
this  Office  require  applicants  under  the  homestead,  pre-emption,  timber  cul- 
ture, and  other  laws,  to  state  in  their  applications  the  place  of  their  actual 
residence  and  their  post  office  addresses  are  not  being  satisfactorily  complied 
with,  particularly  in  cases  in  which  residence  upon  the  land  or  residence 
within  the  State  or  Territory  is  not  required. 

It  is  often  impossible,  and  in  timber  culture,  desert  land,  and  timber  land 
entries  especially  so,  to  ascertain  from  the  papers  in  the  case  the  place  of 
residence  of  claimants,  and  personal  service  of  notice  cannot  be  obtained, 
for  this  reason,  in  many  cases  in  which  it  is  important  that  personal  service 
should  be  had.  Necessary  investigations  are  also  seriously  impeded  for  want 
of  this  essential  information. 

You  will  hereafter  see,  in  all  cases,  that  the  place  of  the  actual  residence 
dJid  post- office  addresses  oi  applicants  are  properly  stated  in  their  applica- 
tions. It  is  not  sufficient  to  state  that  the  place  of  residence  is  in  a  certain 
county.  If  the  residence  is  in  a  town  or  city  the  same  must  be  stated,  and 
if  in  a  city,  the  street  and  number  must  be  given.  If  the  residence  of  the 
applicant  is  in  the  country  in  any  of  the  public  land  States  or  Territories, 
the  section,  township,  and  range  upon  which  applicant  resides  must  be 
given. 

You  will  not  hereafter  receive  timber  culture,  desert  land  or  other  appli- 
cations in  which  this  requirement  is  not  complied  with,  but  all  such  appli- 
cations will  be  returned  for  correction  to  the  parties  presenting  or  trans- 
mitting the  same,  and  will  not  be  placed  on  record  until  the  omission  is 
supplied. 

Applicants  will  also  be  advised  that  changes  of  residence  subsequent  to 
allowance  of  application  must  be  reported  to  the  local  officers,  and  when  so 
advised  of  such  change  of  residence  you  will  make  proper  note  of  the  same. 

In  connection  with  the  above,  you  are  directed  to  hereafter  note  upon  the 
paper  itself,  in  case  of  every  filing,  declaration  or  application  (where  the 
same  is  not  executed  before  you  and  presented  by  the  applicant  in  person), 
the  name  of  the  party  by  whom  the  same  was  presented  or  transmitted. 

You  will  strictly  enforce  the  foregoing. 

Approved :  L.  Q.  C.  LAMAR,  Secretary, 


NEIL  A.  HILL. 


Right  to  EnUr, — The  right  of  a  person  to  make  an  entry  will  not  be  considered  in  the  ab- 
sence of  an  application  to  enter  a  specific  tract. 

Secretary  NoBLE  to  Acting  Commissioner  Stone,  August  I,  1889. 

I  have  before  me  the  appear  of  Neil  A.  Hill  from  your  office  decision  of 
June  14,  1888,  denying  his  petition  **  to  have  restored  to  him  his  right  to 
purchase  one  hundred  and  sixty  acres  of  land  under  the  Act  of  June  3, 
1878."     (20  Stats.,  89). 

The  petition  in  question  is  not  an  actual,  present  application  to  make  en- 
try of  a  particular  tract  (under  the  act  mentioned),  but,  on  the  contrary, 
amounts  only  to  a  request  that  the  Department  announce,  in  advance, 
whether  such  an  application,  if  one  should  hereafter  be  made,  would  be 
granted.  The  paper  does  not  even  state  that  an  actual  application  is  con- 
templated, or  mention  or  describe  any  tract  of  land  other  than  the  one  which 
Hill  now  declares  that  he  does  not  want. 

Such  a  petition  presents  only  that  "  hypothetical  '*  sort  of  question  which 
this  Department  makes  it  a  rule  to  decline  to  answer  (Fremont  S.  Graham, 
4L.  D.,  310;  12  C.  L. O.,  273;  W.  H.Miller,  7L. D.,254;  15  C. L.  O.,  149). 

For  this  reason  your  said  office  decision  is  hereby  affirmed. 


PRACTICE.  255 


REJECTED  APPLICATIONS  TO  ENTER. 

Commissioner  McFarland  to  Register  and  Receiver,  Huron,  D.  T,,  Sept.  22,  1884. 

Inspector  F.  D.  Hobbs  reports  the  following  practice  as  prevailing  at 
your  office  and  at  some  other  land  offices :  That  when  an  application  to  file 
upon  or  enter  a  tract  of  land  is  presented,  found  defective  and  rejected  by 
the  Register,  the  attorney  immediately  files  notice  of  appeal,  a  note  is  made 
upon  the  plat,  and  the  land  thereupon  held  reserved  for  thirty  days,  within 
which  period  the  application  is,  perhaps,  perfected,  or  the  appeal  is  with- 
drawn and  the  same  attorney  files  another  application  for  another  party  for 
the  same  land.  In  this  manner  opportunity  is  afforded  for  tlie  speculative 
covering  of  the  land,  and  the  Inspector  reports  that  the  practice  is  availed 
of  very  freely. 

You  are  instructed  that  such  practice  is  without  authority,  and  that  while 
a  party  whose  application  is  rejected  for  defect  may  either  amend  or  appeal, 
he  cannot  do  both,  and  he  must  elect  which  he  will  do,  and  that  in  neither 
case  can  the  land  be  held  reserved  awaiting  such  election  or  action. 

When  appeal  is  taken  from  the  rejection  of  on  application  to  file  or  enter, 
the  same  must  be  forthwith  transmitted  to  this  office  (see  Rule  68).  Another 
filing  or  entry  made  during  the  time  allowed  for  appeal  will  be  subject  to 
any  valid  rights  of  appellant  as  determined  by  a  final  decision  on  the  appeal ; 
but  the  land  remains  open  to  any  other  appropriation  until  the  perfected 
appeal  is  actually  filed.  Mere  notice  of  appeal  is  not  a  bar  to  any  other  ap- 
plication or  entry. 

After  appeal  is  taken,  an  amendment  of  the  application  cannot  be  allowed. 

If  the  party  desires  to  amend,  and  withdraws  his  application  for  that  pur- 
pose, he  cannot  thereafter  appeal  from  the  rejection  of  the  application  as 
originally  presented. .  A  defective  application  withdrawn  for  amendment 
does  not  withhold  the  land  from  proper  application  by  another  party. 


WHITMORE  vs.  TUFTS. 

Practice. — The  case  as  stated  does  not  bring  it  within  Rule  of  Practice  No.  66  et  seq. 
Acting  Secretary  JosLYN  to  Commissioner  McFarland,  June  27,  1883. 

The  case  briefly  stated  presents  this  proposition  :  A  party  goes  to  the  local 
office  with  an  application  to  enter  a  piece  of  land.  He  hands  to  the  officer 
his  application  with  an  amount  of  money.  The  officer  examines  the  papers 
and  the  money,  and  finding  the  amount  insufficient,  passes  the  papers  and 
money  back  to  the  applicant,  and  informs  him  that  there  is  not  sufficient 
money  to  make  the  entry,  and  explains  why.  The  applicant  does  not  claim 
that  the  money  is  sufficient,  makes  no  issue,  says  he  supposed  it  was  suffi- 
cient when  he  came  with  it,  retains  the  papers  and  money,  and  leaves  the 
office.  Would  that  be  such  a  final  determination  of  the  claim  to  enter  as 
required  the  Register  and  Receiver  to  make  notes  upon  the  application,  and 
"  promptly  advise  the  party  in  interest  of  their  action  and  of  his  right  of 
appeal  to  the  Commissioner; !,'  and  enter  **  upon  their  records  a  memoran- 
dum of  the  transaction,"  and  then  allow  the  aggrieved  '*  party  thirty  days 
from  the  receipt  of  notice  in  which  to  file  his  appeal  in  the  local  land  office," 
under  Rule  66  et  seq  ? 

I  think  not.  Tufts  does  not  claim  that  the  local  office  decided  wrongly 
in  holding  that  the  money  was  insufficient.  He  is  not  an  **  aggrieved  party," 
under  Rule  67,  in  the  sense  of  such  a  final  determination  of  his  claim  to  enter 
as  required  the  Register  and  Receiver  to  make  the  record  entries  and  give 
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the  notice  of  the  right  to  appeal,  apd  allow  thirty  days  to  file  an  appeal  in 
the  local  office.  Such  practice  would  unnecessarily  tie  up  the  lands,  and 
encumber  the  business  in  the  local  land  offices. 


SARAH  RENNER. 


Pending  Application. — Where  an  application  has  been  received  and  is  pending  undecided, 
another  application  to  enter  should  not  be  entertained. 

Acting  Secretary  JosLYN  to  Commissioner  McFarland,  April  %,  1884. 

I  have  considered  the  appeal  of  Sarah  Renner  from  your  decision  of  July 
9,  1883,  rejecting  her  application  (as  guardian  for  William  W.  Miller,  heir 
of  Johnson  Miller,  deceased,  late  of  the  United  States  Army)  to  make  home- 
stead entry  for  the  S.  W.  y^  of  Section  9,  Tp.  i,  R.  22,  Kirwin,  Kansas. 

It  appears  that  Robert  Taylor  made  homestead  entry  No.  10,592,  for  the 
tract  in  question,  on  April  19,  1879.  An  affidavit  of  contest  alleging  aban- 
donment of  the  land  by  Taylor,  having  been  filed  by  one  Mark  Smith,  a 
hearing  was  ordered  and  held  May  22,  1882.  From  the  testimony  adduced 
on  an  ex  parte  showing,  the  district  officers  decided  that  the  allegation  of 
abandonment  was  proved,  and  recommended  that  the  entry  be  forfeited. 

On  August  22,  1882,  your  office  canceled  the  entry. 

Taylor  presented  an  affidavit  and  application  for  re-instatement  on  April 
23,  1883,  which  was  received  for  further  consideration. 

On  May  23d  following,  Mrs.  Renner  presented  the  application  for  entry 
before  mentioned,  which  was  rejected  on  the  ground  that  as  the  application 
of  Taylor  had  been  received  and  was  then  pending  and  undecided,  a  subse- 
quent application  for  entry  could  not  be  entertained. 

Your  decision  is  affirmed. 


PFAFF  vs.  WILLIAMS  et  al. 

Contest — Relinquishment, — A  relinquishment,  filed  with  notice  of  a  pending  contest  and 

application  to  enter,  must  be  regarded  as  resulting  from  the  contest,  and  therefore  inuring 

to  the  benefit  of  the  contestant. 
Application — Bntry. — A  legal  application  to  enter  is,  while  pending,  equivalent  to  actual 

entry,  so  far  as  the  applicant's  rights  are  concerned,  and  withdaws  the  land  embraced 

therein  from  any  other  disposition,  until  final  action  thereon. 

Secretary  Lamar  to  Commissioner  Sparks,  Afarch  24,  1886. 

I  have  considered  the  case  of  Michael  Pfaff  vs.  William  R.  Williams,  in- 
volving the  S.  E.  ^  of  Sec.  24,  T.  102  N.,  R.  56  W.,  Mitchell,  Dakota,  as 
presented  by  the  appeal  of  A.  D.  Williams  from  your  office  decison  of  De- 
cember 3,  1884,  which,  among  other  things,  held  for  cancellation  timber 
culture  entry  No.  11,380,  made  by  appellant,  A.  D.  Williams. 

The  following  recital  seems  necessary  in  order  to  show  clearly  the  rela- 
tions of  the  several  parties  to  each  other  and  to  the  question  involved,  un- 
der somewhat  anomalous  and  certainly  unique  proceedings  had  relative  to 
the  tract  in  question.  It  appears  that  William  R.  Williams  made  timber 
culture  entry  No.  1315,  Yankton  series,  for  the  tract,  July  18,  1878;  that 
Pfaff  initiated  a  contest  against  said  entry  February  23,  1883,  charging  fail- 
ure "  to  cultivate  and  plant  to  trees,  seeds  or  cuttings  or  cause  the  same  to 
be  done,  during  the  years  1881  and  1882,  since  making  said  entry.'' 

Notice  of  contest,  dated  March  i,  1883,  was  given  by  publication  in  a 
weekly  newspaper  for  five  consecutive  weeks,  commencing  with  the  issue  of 
March  8,  1883,  and  ending  with  the  issue  of  April  5,  1883,  as  sworn  to  by 
S.  M.  Figge,  publisher  of  the  Bridgewater  TimeSy  in  which  the  notice  ap- 
peared.    A  printed  copy  of  the  notice  is  annexed  to  the  affidavit  of  the  pub- 
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lisher.  A  copy  of  said  printed  notice  was  also  posted  upon  the  land  em- 
braced in  the  contested  entry  on  the  28th  of  March,  1883,  as  appears  by  the 
sworn  statement  of  George  Bunning,  Jr.  Said  notice  summoned  the  parties 
*to  the  contest  to  appear  at  the  local  office  on  the  2d  of  May,  1883,  ^*  9  *• 
m.,  to  respond  and  furnish  the  testimony  concerning  the  alleged  failure. 
Said  notice,  which  was  duly  signed  by  the  Register,  further  directed  that 
testimony  in  the  case  be  taken  before  one  J.  B.  Nation,  at  Bridgewater, 
Dakota,  on  April  26,  1882,  9  a.  m.,  as  provided  by  Rule  35  of  Rules  of 
Practice.     It  appears  that  the  notice  contains  several  errors: 

1.  It  set  out  that  the  allegations  of  contest  charged  failure  to  cultivate  or 
plant  during  the  year  1881,  whereas  the  affidavit  of  contest  read  "during 
the  years  1881  and  1882." 

2.  It  named  April  26,  1882,  as  the  date  when  testimony  should  be  taken, 
when  April  23,  1883,  was  the  date  intended.  The  publisher  swears  that  the 
error  in  date  was  a  mistake  in  his  office,  which  was  corrected  as.  soon  as 
noticed.  On  April  23,  1883,  contestant  with  counsel  and  contestee  by 
counsel  appeared  before  the  notary  public  designated  to  take  testimony. 
Counsel  for  contestee  objected  to  having  said  notary  take  the  testimony,  on 
account  of  close  business  relations  of  the  latter  with  the  attorney  for  the  con- 
testant. He  also  moved  the  dismissal  of  the  contest,  because  of  the  defec- 
tive notice.  Testimony  was  taken,  however,  both  sides  participating.  The 
witnesses  examined  on  April  23d,  were  all  for  contestant,  but  were  cross- 
examined  by  counsel  for  contestee.  An  adjournment  was  had  to  April  26, 
when  testimony  was  offered  and  taken  in  behalf  of  contestee.  Further  ad- 
journment, it  appears,  was  had,  but  no  additional  testimony  was  taken  be- 
fore the  notary. 

On  May  2,  1883,  ^^^  ^^Y  named  in  the  published  notice  for  the  appear- 
ance of  the  parties  at  the  local  office,  both  appeared  either  in  person  or  by 
counsel,  and  further  testimony  was  taken  and  sworn  to  before  the  Register. 
This  was  in  compliance  with  the  request  of  one  of  the  attorneys  for  con- 
testee, made  April  27,  1883,  in  a  sworn  statement  to  the  effect  that  he  was 
called  away  before  the  conclusion  of  the  hearing  by  the  death  of  a  relative, 
and  asking  that  the  testimony  of  the  witnesses  in  behalf  of  contestee  be 
taken  before  the  Register  and  Receiver  on  the  2d  day  of  May,  1883. 

On  said  2d  of  May,  said  attorney  asked  further  continuance  on  the  ground 
of  the  absence  of  contestee  in  Illinois,  and  his  desire  to  procure  testimony 
to  show  said  contestee's  inability,  by  reason  of  serious  and  protracted  ill- 
ness, to  attend  to  his  timber  culture  claim,  or  to  any  other  business.  Said 
attorney  on  the  same  day  filed  before  the  Register  and  Receiver  a  motion  to 
dismiss  the  case,  on  the  ground  of  defective  and  improper  notice,  and  also 
because  of  the  close  and  intimate  business  relations  of  the  notary  before 
whom  testimony  was  taken  and  the  attorney  for  contestant,  and  generally 
upon  the  ground  of  gross  irregularity  in  the  proceedings. 

The  Register,  on  the  25th  of  June,  1883,  rendered  judgment  in  the  case, 
finding  the  irregularities  and  defects  as  to  notice.  He,  however,  proceeded 
to  pass  upon  the  testimony  taken  and  to  decide  the  case  on  its  merits,  which 
he  did,  holding  that  contestant  had  failed  to  show  by  the  testimony  in  the 
case  that  contestee  had  failed  to  comply  with  the  law;  on  the  other  hand 
that  he  had  acted  in  good  faith,  and  therefore  that  the  contest  should  be 
dismissed. 

In  this  opinion  the  Receiver  concurred,  as  shown  by  his  endorsement  made 
thereon  July  27,  1883.  UpQo  notice  of  this  finding,  contestant,  August 
II,  1883,  moved  for  a  new  hearing,  after  due  notice  properly  and  correctly 
published.  This  motion  the  Register  and  Receiver  overruled  January  21, 
1884,  on  the  ground  that  it  was  incumbent  upon  contestant,  pending  the 
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proceedings  under  the  defective  published  notice,  to  move  for  a  continuance 
to  enable  him  to  make  full  and  legal  service  of  notice  of  all  the  allegations 
contained  in  the  affidavit  of  contest;  and  that  having  failed  to  do  this,  he 
could  not  subsequently  be  allowed  to  cure  his  laches  in  the  manner  proposed. 

Thereupon  contestant,  February  4,  1884,  appeialed  to  your  office  from  the 
action  of  the  local  office  dismissing  the  contest  and  overruling  the  motion 
for  rehearing. 

Pending  the  proceedings  aforesaid,  contestee,  W.  R.  Williams,  on  the  3d 
of  August,  1883,  executed  a  relinquishment  to  the  United  Slates  of  the  tract 
in  question,  which  was  filed  in  the  local  office  and  marked  **  Canceled  Oc- 
tober 8,  1363,  2  p.  m."  On  the  same  day  Albert  D.  Williams,  who,  it  ap- 
pears, was  a  brother  of  W.  R.  Williams,  applied  and  was  allowed  to  make 
a  timber  culture  entry,  No.  11,380,  for  the  tract,  this  while  the  contest  of 
Pfaff  against  W.  R.  Williams  was  pending  before  the  local  office  on  the 
motion  of  contestant  for  rehearing,  he  (contestant)  also  having  applied  to 
enter  the  land. 

From  the  foregoing  it  becomes  apparent  how  A.  D.  Williams  got  into  the 
case  as  a  party  in  interest,  and  why  he  is  here  as  an  appellant  from  your 
office  decision. 

The  decision  appealed  from  held  that  contestant  Pfaff  should  have  been 
allowed  a  new  hearing.  It  also  finds  that  the  published  notice,  though 
irregular,  proved  sufficient  to  bring  contestee  to  his  defense  by  counsel,  and 
decides  that  the  local  office  erred  in  receiving  the  contest  of  A.  D.  Williams 
pending  the  settlement  of  Pfaff  still  pending  and  under  consideration,  and 
that  said  Williams*  entry  could  only  be  allowed  subject  to  the  right  already 
acquired  by  any  other  person. 

*  I  do  not  find  among  the  papers  anything  showing  that  A.  D.  Williams 
filed  an  affidavit  of  contest,  as  intimated  by  your  office  decision.  The  record 
before  me  simply  shows  that  on  October  8,  1883,  the  day  on  which  W.  R. 
Williams'  relinquishment  was  filed,  A.  D.  Williams  made  timber  culture 
entry  for  the  land  thus  relinquished.  The  allowance  of  said  entry  was 
error. 

It  is  well  settled  that  an  entry  of  record,  and  prima  facie  valid,  reserves 
the  land  covered  thereby,  so  that  until  cancellation,  it  is  not  again  subject 
to  entry  by  another.  Graham  vs,  H.  &  D.  R.  R.  Co.  (i  L.  D.,  380;  9  L. 
O.,  236),  Henry  Cliff  (3  L.  D.,  216  ;  11  L.  O.,  279),  Ernest  Treiut  (3  L. 
D.,  218;  10  L.  O.,  333). 

Further,  a  legal  application  to  enter  is,  while  pending,  equivalent  to 
actual  entry,  so  far  as  the  applicant's  rights  are  concerned,  and  its  effect  is 
to  withdraw  the  land  embraced  therein  from  any  other  disposition,  until 
such  time  as  it  may  be  finally  acted  upon.  Townsend  vs,  Spellman  (2  L. 
D.,  77;  10  L.  O.,  241),  Davis  vs,  Crans  et aL  (3  L.  D.,  218;  11  L.  O.,  20). 

Pfaff  has  applied  to  enter  the  tract  in  question,  and  his  application  was 
pending  at  the  date  when  A.  D.  Williams*  entry  was  allowed. 

In  view  of  the  foregoing,  I  do  not  find  it  necessary  to  discuss  the  effect  of 
the  defect  in  published  notice  of  contest.  The  affidavit  of  contest  was  reg- 
ular, and  the  defect  or  irre'gularity  in  the  notice  was  the  fault  of  the  Register 
over  whose  signature  it  was  made,  and  not  of  contestant. 

Whatever  the  proper  proceeding  by  the  Register  and  Receiver  would  have 
been  on  the  objections  and  motions  made  during  the  trial  of  the  case,  two 
facts  are  evident :  First,  that  as  a  matter  of  fact,  contestee  had  knowledge 
of  the  initiation  of  the  contest  by  Pfaff,  for  he  appeared  by  counsel,  and 
made  certain  objections  as  to  the  character  of  the  notice  ;  and,  second,  with 
that  knowledge  and  pending  Pfaff  *s  contest  and  application  to  enter,  he  (con- 
testee), on  the  8th  of  October,  1883,  "lore  than  seven  months  after  the  ini- 
tiation of  said  contest,  filedjiis  relinquishment  of  the  tract. 
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On  these  facts,  and  in  view  of  all  the  circumstances,  I  am  of  the  opinion 
that  said  relinquishment  may  very  properly  be  regarded  as  resulting  from  the 
contest,  and  therefore  as  inuring  to  the 'benefit  of  contestant,  so  as  to  give 
him  the  preference  right  of  entry.  This,  notwithstanding  said  contest,  was 
at  the  date  of  relinquishment  pending,  and  had  not  been  prosecuted  to  final 
judgment. 

This  view  I  do  not  regard  as  in  conflict  with  departmental  decision  of 
May  20,  1885,  in  the  case  of  Mitchell  vs,  Robinson  (3  L.  D.,  546;  12  L.  O., 
1 18).  In  that  case  the  facts  were  widely  different  from  those  found  here,  and 
were  such  as  to  throw  great  doubt  upon,  if  not  to  rebut,  ^  finding  that  the 
relinquishment  was  prima  fade  the  result  of  the  contest.  It  was  there 
claimed  (i)  that  the  relinquishment  had  been  offered  at  the  local  office  and 
there  refused  before  the  initiation  of  contest,  and  (2)  that  Robinson,  the 
party  claiming  adversely  to  contestant,  had  made  settlement  before  said  con- 
test was  commenced,  and  on  the  day  when  the  relinquishment  wa^  tendered 
and  refused. 

I  concur  in  the  conclusion  reached  by  your  office  decision  that  the  entry 
of  A.  D.  Williams  should  be  canceled. 


ROSENBERG  vs.  HALE'S  HEIRS. 

Death  of  Contestant — Heirs. — An  application  to  enter,  filed  with  a  timber  culture  contest, 
entitles  the  heirs  of  a  deceased  contestant  to  the  right  of  entry,  on  the  successful  termina- 
tion of  the  contest.  ^ 

Pending  final  action  upon  an  application  to  enter,  filed  with  a  timber  culture  contest,  the 
entry  of  another  should  not  be  allowed  for  the  land  embraced  th<;rein. 

A  contest  as  to  the  validity  of  an  entry  cannot  be  entertained  while  the  right  to  make  said 
entry  is  pending  on  appeal. 

No  arbitrary  rule  can  be  followed  in  determining  whether  land  is  of  the  character  contem- 
plated by  the  limber  culture  act. 

First  Assistant  Secretary  CHANDLER  to  Acting  Commissioner  Stone,  July  25,  1889. 

On  March  15, 1877,  one  James  Edgar  made  timber  culture  entry  for  the  S. 
E.  5^,  Sec.  30,  T.  I  S.,  R.  15  E.,  Kirwin  land  district,  Kansas.  This  entry 
was  canceled  by  letter  **  C  "  of  your  office,  dated  March  18,  1886,  upon  the 
contest  of  R.  B.  Hale,  who  filed,  as  is  stated  by  your  office,  with  his  con- 
test affidavit  an  application  to  enter  said  tract  under  the  timber  culture  act. 
On  March  26,  1886,  the  local  officers  notified  Hale's  attorney,  S.  H.  Brad- 
ley, of  the  cancellation.  An  April  5,  1886,  one  W.  T.  Branch  made  timber 
culture  entry  for  the  said  tract  and  on  April  22,  Ellen  B.  Hale,  widow  of 
the  said  R.  B.  Hale,  made  application  to  be  allowed  to  enter  the  land  un- 
der the  timber  culture  act.  Her  application  was  rejected  by  the  local  office 
because  of  the  entry  of  Branch.  Ellen  B.  Hale  appealed  to  your  office  May 
22,  1886.  Pending  her  appeal  on  June  8,  1886,  W.  T.  Branch  filed  the 
relinquishment  of  his  entry,  and  on  the  same  day  Frederick  Rosenberg  filed 
his  pre  emption  declaratory  statement  for  the  tract,  alleging  settlement  that 
day.  Also  pending  Mrs.  Hale's  appeal,  Rosenberg,  on  April  2.  1887,  sub- 
mitted his  final  proof;  the  same  was  accepted  by  the  local  officers  and  final 
certificate  issued  the  same  day. 

Your  said  office  decision  of  June  29,  1887,  is  based  upon  the  fact  that  R. 
B.  Hale,  when  he  instituted  his  said  contest  against  the  entry  of  Edgar,  ac- 
companied the  same  with  an  application  to  make  timber  culture  entry  for 
the  land,  and  that  when  he.  Hale,  was  successful  in  his  said  contest,  his  said 
application  was,  so  far  as  his  rights  were  concerned,  an  appropriation  of  the 
tract  and  in  point  of  law  of  the  same  force  as  an  actual  entry ;  it  withdrew 
the  land  from  any  other  disposition  until  final  action  had  been  taken 
thereon.     In  support  of  this  principle  you  refer  to  the  case  of  Pfaff  vs.  Wil- 


260  PRACTICE. 

Haras  ei>  aL^  4  L.  D.,  455 ;  13  C.  L.  O.,  38.  The  right  that  Hale  had  thus 
acquired  by  his  said  application  upon  his  death  descended  to  his  heirs.  In 
the  case  of  Tobias  Beckner,  6  L.  D.,  134;  14  C.  L.  O.,  176,  it  is  said — **  The 
broad  underlying  principle  that  controls  the  question  is — that  when  a  person 
initiates  any  right  it  will  not  escheat  and  revert  to  the  Government,  but  inure 
to  those  on  whom  the  law  and  natural  justice  cast  a  man's  property  and  the 
fruits  of  his  labor  after  his  death."  I  also  refer  to  the  case  of  Townsend's 
heiis  vs.  Spellman,  2  L.  D.,  77;  10  C.  L.  O.,  241.  There  Secretary  Teller 
held  that  Townsend's  application  to  enter  (under  the  homestead  law)  was 
equivalent  to  actual  entry  in  respect  to  his  rights,  and  that  having  died  without 
perfecting  the  entry,  his  heirs  were  entitled  to  perfect  the  entry  he  initiated. 
It  is  obvious  therefore  that  upon  the  cancellation  of  Edgar's  entry,  R.  B. 
Hale's  application  to  enter  the  land  under  the  timber  culture  act  became  of 
full  force,  and  he,  or  in  case  of  his  death,  his  heirs,  could  perfect  the  entry 
by  him  initiated.  It  was,  therefore,  error  to  allow  the  respective  entries  of 
Branch  and  Rosenberg,  and  the  latter' s  entry  being  still  of  record  must  give 
way  to  the  rights  of  the  Hale  heirs,  and  must  be  canceled. 


SHURTLEFF  vs.  KELLY  et  al. 

V^oid  Entry' — H(nv  Attacked. — An  application  to  enter  land  covered  by  a  prima  fade  void 
entry,  accompanied  \i'ith  information  charging  the  invalidity  of  said  entry,  is  held  only 
for  the  ascertainment  of  the  status  of  the  entry  thus  attacked.  If  said  entry  is  adjudged 
Void  from  inception,  the  pending  application  should  be  received  as  of  the  date  made. 

Secretary  Lamar  to  Commissioner  SPARKS,  March  20,  1 886. 

I  have  before  me  the  appeal  of  Edward  Shurtleff  from  the  decision  of 
your  office,  dated  February  4,  1885,  rejecting  his  application  to  make  home- 
stead entry  of  the  N.  W.  %  of  Sec.  26,  T.  118  N.,  R.  57  W.,  Watertown, 
Dakota  Territory. 

I  am  of  opinion  that  the  ruling  of  your  office,  that  Shurtleff  could  derive 
no  benefit  from  his  said  application  during  the  existence  of  the  said  entry  of 
Kelly,  was  erroneous.  Said  entry  being  a  second  timber  culture  entry  in  a 
section,  was  for  that  reason  prima  facie  void.  If  void,  it  was  no  segregation 
or  appropriation  of  the  land  embraced  in  it.  The  question  of  its  validity, 
however,  would  have  to  be  tried  in  a  proper  manner  and  before  the  proper 
tribunal,  but  in  such  trial  the  burden  of  proof  would  be  upon  the  entry  man. 
An  application  to  enter  by  a  party  who  is  the  informant,  as  in  the  case  under 
consideration  above,  and  who  is  seeking  to  take  advantage  of  such  illegal- 
ity, made  pending  the  determination  of  the  validity  or  invalidity  of  such 
entry,  should  be  suspended  only  to  await  such  determination  ;  and  the  entry 
having  been  adjudged  illegal  and  void  in  its  inception,  said  application 
should  be  received  and  relate  back  as  of  the  date  when  it  was  made. 

In  the  case  under  consideration,  the  entry  of  Kelly  was  held  for  cancella- 
tion by  your  office  on  the  4th  of  February,  1885,  as  above  related.  He 
took  no  appeal  from  such  action,  thereby  admitting  the  charge  of  illegality 
and  invalidity  of  his  entry  in  its  inception.  Prior  to  the  expiration  of  the 
time  allowed  for  appeal,  to  wit:  March  27,  1875,  K^Hy  relinquished  his  said 
entry  to  the  United  States,  thus  terminating  whatever  rights  he  had  to  the 
tract  in  question. 

Under  the  rule  above  announced,  and  the  circumstances  of  this  case, 
Shurtleff's  application  thereby  attached,  and  by  the  doctrine  of  relation  was 
referred  back  to  the  date  it  was  offered. 

It  further  appears  that  on  the  same  day  the  relinquishment  was  filed,  the 
local  office  permitted  one  Matthew  S.  Kelly  to  make  homestead  entry  No. 
14,451,  of  the  tract  in  question.     This  entry,  in  the  face  of  the  said  prior 
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application  of  ShurtlefT,  should  not  have  been  allowed;  or  if  allowed  at  all, 
should  have  been  subject  to  said  application.  Said  entry,  No.  14^451,  will 
accordingly  be  canceled  without  prejudice. 

The  decision  of  your  office  is  accordingly  reversed. 


k,— APPEALS. 
CIRCULAR  RELATIVE  TO  APPEALS. 

Commissioner  SPARKS  to  Registers  and  Receivers ^  U,  S,  Land  Offices ,  December  18,  1 885. 

The  habitual  failure  of  the  local  officers  to  promptly  notify  this  office  when 
appeals  are  not  taken  from  decisions  or  action  of  this  office,  or  where  parties 
do  not  comply  with  requirements  made,  or  where  they  take  no  action  under 
notices  directed  to  be  given,  involves  great  embarrassment  and  delay,  and 
causes  unnecessary  correspondence  to  obtain  the  information  which  you  are 
expected  and  required  to  furnish  without  special  calls  therefor. 

In  order  to  obviate  these  difficulties  it  is  directed  : 

First,  That  in  each  local  land  office  at  least  two  current  dockets  must  be 
kept. 

1.  A  docket  of  contested  cases  in  which  every  case  of  individual  contest 
shall  be  entered  when  initiated,  and  thereafter  a  memorandum  of  every  order 
made  or  action  taken  in  such  case,  either  by  the  local  office  or  by  this  office, 
or  by  the  Secretary  of  the  Interior,  shall  also  be  entered  as  soon  as  any  fic- 
tion is  had  or  notice  thereof  received. 

2.  A  docket  in  which  shall  be  entered  every  entry  of  any  character  which 
is  held  for  cancellation,  or  in  which  further  evidence  is  called  for,  or  other 
requirements  made  involving  the  right  of  appeal  or  other  action  by  the 
party,  and  reports  thereon  by  the  local  officers.  In  each  case  a  memoranda 
shall  at  once  be  entered  on  the  docket  of  all  holdings,  calls,  or  other  action 
by  this  Office,  stating  the  nature  thereof,  the  time  allowed  for  appeal,  reply, 
or  other  proceeding,  the  date  and  initial  of  Commissioner's  letter,  and  the 
date  of  notice  and  evidence  of  service  of  notice,  together  with  any  other 
memoranda  deemed  necessary. 

Second,  The  date  when  the  period  allowed  for  appeal,  reply,  or  other 
action  by  the  party  will  expire,  and  a  report  to  the  General  I^and  Office  by 
the  local  officers  become  due,  must  in  every  instance  be  distinctly  noted  on 
the  dockets  at  the  same  time  notice  is  given  to  the  party. 

Third,  Upon  every  Saturday  the  dockets  must  be  carefully  examined,  and 
reports  to  this  Office  made  in  all  cases  where  time  for  report  has  arrived. 

A  strict  observance  of  the  foregoing  is  imperatively  required. 

You  will  also  forthwith  make  a  thorough  examination  of  your  records,  and 
immediately  transmit  reports  in  all  cases  in  which  reports  are  now  due,  en- 
tering on  your  dockets,  as  above  required,  the  cases  in  which  reports  are 
becoming  due. 

Approved:  •    L.  Q.  C.  LAMAR,  Secretary. 


CIRCULAR. 

REPORTS,    APPEALS  AND    NOTICES. 
Commissioner  Sparks  to  Registers  and  Receivers^  United  States  Land  Offices,  July  6,  1887. 

A  large  number  of  reports  from  local  officers  of  hearings  in  contest  cases 
are  defective  in  failing  to  state  what  kind  of  notice  was  given  by  the  Reg- 
ister and  Receiver  of  their  decisions,  and  whether  or  not  any  action  has  been 
taken  by  parties  to  the  case. 
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Your  attention  is  called  to  circular  of  this  Office  and  Department  of  De- 
cember iS,  1885,  requiring  prompt  reports  of  appeals  or  other  action,  and 
to  circular  of  October  28,  1886,  requiring  the  evidence  of  service  of  notice 
to  be  transmitted  in  each  case. 

The  habitual  disregard  by  many  local  officers  of  these  indispensable  re- 
quirements, involves  constant  correspondence  in  repeatedly  calling  for  the 
reports  or  evidence  which  it  was  their  duty  to  transmit  in  the  first  instance. 

You  are  now  instructed  to  forthwith  examine  your  records  of  contest  cases 
heretofore  decided  and  reported  to  this  office,  and  to  report  at  once  in  each 
case,  specifically  (when  this  has  not  already  been  done),  whether  appeal  or 
other  action  has  been  taken  by  any  interested  party,  and  to  send  up  the 
evidence  of  the  service  of  the  notice  of  your  decision  in  each  case  in  which 
such  evidence  has  not  already  been  forwarded. 

Your  attention  is  also  called  to  Rule  5  2  of  Practice,  which  requires  a  sep- 
arate letter  of  transmittal  to  accompany  each  case.  The  practice  which 
prevails  in  some  offices,  of  transmitting  several  cases  with  one  letter,  creates 
confusion  in  the  files  of  this  Office,  and  must  be  discontinued. 

You  will  give  your  immediate  and  personal  attention  to  the  matter  of  this 
circular,  and  you  will  hereafter  forward  no  contest  case  to  this  Office  with- 
out your  report  as  to  whether  appeal  was  taken  from  your  decision,  nor 
without  the  acknowledgment  of  service  of  notice  of  the  decision,  or  the  affi- 
davit of  the  person  serving  the  notice,  nor  in  case  of  notice  by  registered 
letter  without  the  receipt  for  the  registered  letter  or  the  returned  letter,  as 
the  case  may  be. 

Approved  July  7,  1887 :  l   Q.  C.  LAMAR,  S^crefary. 


HOTALING  vs.  CURRIER. 

Appeal — Local  Office — The  local  officers  have  no  authority  to  dismiss  an  appeal  because 
they  deem  it  defective. 

Acting  Secretary  MULDROW  to  Commissioner  Sparks,  January  17,  1887. 

The  Rules  of  Practice  (Nos.  52  and  53)  require  the  local  land  officers 
upon  the  termination  of  a  contest  to  forward  "their  report,  together  with 
the  testimony  and  all  the  papers  in  the  case,"  to  your  office,  and  afterwards 
they  can  take  no  further  action  affecting  the  disposal  of  the  land  in  contest. 
The  local  land  officers  have  no  authority  to  dismiss  appeals  because  they 
may  judge  the  same  to  be  defective. 


W.  S.  WOOD. 


Surveying  Contracts — Appeals — Appearance. — The  only  parties  authorized  to  appeal  in 
land  cases  are  parties  to  the  record.  They  may  appear  by  attorney,  but  the  attorney  must 
show  for  whom  he  appears.  An  appearance  for  "  claimants  under  A  B,'*  or  ""  on 
behalf  of  various  parties  interested/'  is  not  recognizable.  Assignees  under  surveying  con- 
tracts, or  order  of  survey,  or  of  any  claim  or  unsettled  account,  are  not  recognized. 

Cotnmissioner  Sparks  to  Surveyor- General  Thomfsos,  Cheyenne,  Wyoming,  February  20, 
18S6. 

I  am  in  receipt  of  your  letter  of  the  30th  ultimo,  stating  that  you  have 
received  a  letter  from  W.  S.  Wood,  of  San  Francisco,  California,  "attor- 
ney for  claimants  under  E.  F.  Stable,"  inclosing  an  appeal  in  the  matter  of 
my  rejection  on  July  7,  1885,  of  certain  bonds  numbered  51  and  52,  offered 
by  said  Stable  under  his  contract  of  September  21,  1880,  and  requesting 
you  to  forward  said  appeal  and  bonds  to  this  office. 

You  inform  me  that  you  have  notified  Mr.  Wood  that  you  will  hold  said 
paper  subject  to  instructions  from  this  office  in  respect  to  transmitting  the 
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same  at  this  //W,.and  you  desire  to  know  whether  you  shall  forward  them 
here  or  return  them  to  Mr.  Wood. 

I  am  also  in  receipt  of  a  paper  without  written  signature,  date,  or  letter 
of  transmittal,  post-marked  at  San  Francisco,  and  endorsed,  **  In  the  matter 
of  surveying  contract  of  Edward  F.  Stahle.  Application  of  W.  S.  Wood, 
Attorney,  to  the  Secretary  of  the  Interior,  for  an  order  to  certify  proceedings 
in  said  case  to  him."  This  paper  appears  to  be  a  copy  of  a  paper  and  not 
an  original  paper  itself,  and  it,  Mr.  Wood  is  purported  to  appear  *'on  be- 
half of  various  parties  interested, '  * 

On  October  5,  1885,  Mr.  Wood  as  attorney  for  Mr.  Stahle  filed  in  this 
office  an  appeal  from  my  rejection  under  date  of  July  7,  1885,  of  the  bonds 
above  mentioned.  On  October  24,  1886,  Mr.  Wood  was  informed  that  the 
appeal,  if  it  could  be  entertained,  was  informal  and  defective.  He  was  also 
advised  that  aside  from  the  defects  in  this  appeal,  "  an  appeal  does  not  lie 
from  the  action  of  the  Commissioner  in  rejecting  a  deputy  surveyor's  bond, 
that  being  a  matter  within  the  Commissioner's  discretion." 

No  perfected  appeal  has  been  presented  to  this  office,  and  the  time  within 
which  appeals,  when  allowable,  may  be  presented,  or  defects  cured,  has 
long  since  passed. 

You  are  further  informed  that  the  statement  in  your  letter  that  Mr.  Wood, 
as  **  attorney  for  claimants  under  E.  F.  Stahle,"  has  now  filed  an  appeal  in 
your  office,  which  with  accompanying  papers  he  desires  you  to  transmit  to 
this  office,  does  not  indicate  an  appearance  that  is  recognizable  under  the 
law  or  Rules  of  Practice.  The  copy  of  a  paper  which  has  been  sent  me  from 
San  Francisco,  the  original  of  which  may  be  the  papers  referred  to  by  you 
as  an  appeal,  is  a  copy  of  a  purported  application  for  certification  to  the 
Secretary,  apparently  intended  to  be  an  application  under  rules  S^,  84  and 
85,  of  Rules  of  Practice.  If  any  such  paper  has  been  filed  in  your  office,  it 
is  irregular  and  informal.  An  appeal  must  first  be  perfected  and  presented, 
and  this  within  proper  time  and  by  parties  authorized  to  appeal,  and  a  formal 
decision  denying  the  right  of  appeal  must  be  rendered.  The  only  parties 
authorized  to  appeal  are  parties  to  the  record.  They  may  appear  by  at- 
torney, but  the  attorney  must  show  for  whom  he  appears. 

An  appearance  for  "  claimants  under  E.  F.  Stahle,"  is  not  an  appearance 
for  Mr.  Stahle,  nor  is  such  an  indefinite  appearance  as  **  on  behalf  of  various 
parties  interested  "  recognizable  in  any  manner.  Neither  can  parties  claim- 
ing to  be  assignees  of  a  surveying  contract  or  order  of  survey,  or  assignees 
of  unsettled  accounts  or  claims  under  such  contracts  or  orders,  be  regarded 
as  having  any  legal  standing  whatever  before  this  office. 

Section  3737,  United  States  Revised  Statutes,  provides  that  •*  no  contract 
or  order,  or  any  interest  therein,  shall  be  transferred  by  the  party  to  whom 
such  contract  or  order  is  given  to  any  other  party,  and  any  such  transfer 
shall  cause  the  annulment  of  the  contract  or  order  transferred,  so  far  as  the 
United  States  is  concerned." 

Section  3477  makes  absolutely  void  all  transfers  and  assignments  of  claims 
upon  the  United  States,  and  all  powers  of  attorney,  orders  or  other  author- 
ity for  receiving  payments  of  such  claims,  that  are  made  and  executed /r/^r 
to  the  allowance  of  such  a  claim,  the  ascertainment  of  the  amount  and  the  is- 
suing of  a  warrant  for  the  payment  thereof 

If  therefore  any  papers  are  filed  in  your  office  purporting  to  be  an  appeal 
^or  application  under  Rules  83,  84  and  85  of  Rules  of  Practice,  in  the  mat- 
ter of  Mr.  Stahle's  contract  or  bonds,  which  papers  are  not  regularly  or 
properly  presented,  or  which  purport  to  be  the  appeal  or  other  application 
of  parties  other  than  Edward  F.  Stahle,  you  will  return  such  papers  to  the 
parties  presenting  the  same,  together  with  copy  of  this  letter. 
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PARKER  vs.  CASTLE. 

Appeal — Interlocutory  Motion. — Appeals  cannot  be  taken  from  decisions 
upon  interlocutory  motions.  Such  appeals  should  not  be  transmitted  to  the 
General  Land  Office,  but  the  case  should  be  proceeded  with,  and  decision 
rendered,  when  the  aggrieved  party  may  appeal. 

Commissioner  s  Review, — An  appeal  does  not  lie  from  the  Commissioner's 
action  in  reviewing  a  case  or  in  sending  it  back  to  the  local  office  for  a  com- 
pletion of  the  record  in  due  course  of  proceeding.  The  Commissioner 
may  review  or  reverse  his  decision  without  notice  to  either  pafty. 

Commissioner  McFarland  to  Register  and  Receiver,  Huron,  D.  71,  August  19,  1884,  (il 
C.  L.  O.,  161.) 

JENNIE  M.  TARR. 

Appeal — Certiorari. — An  appeal  will  not  lie  from  the  action  of  the  Commissioner  of  the  Gen- 
eral Land  Office  requiring  a  claimant  to  furnish  an  additional  affidavit  in  support  of  his 
entry ;  but  only  from  final  action  in  the  case,  upon  the  refusal  or  failure  of  the  entryman 
to  comply  with  such  requirement.* 

Secretary  ViLAS  to  Commissioner  Stockslager,  y«/>'  24,  1 888. 

Jennie  M.  Tarr  has  filed  an  application  to  have  certified  to  the  Depart- 
ment her  appeal  from  the  action  of  your  office  of  May  28,  1887,  alleging 
the  following  facts : 

**That  on  October  8,  1884,  she  made  cash  entry  No.  10637,  Huron 
series,  for  the  N.  W.  ]^  of  Sec.  25,  T.  iii,  R.  69. 

**  That  on   May  26,  1887,  the  Honorable  Commissioner  of  the  General 

Land  Office,  by  his  letter  **G**  of  that  date,  suspended  said  cash  entry  and 

required  the  claimant  to  furnish  an  affidavit  stating  the  number,  cause  and 

.  duration  of  all  absences  from  said  land  during  the  six  months  immediately 

preceding  date  of  entry  proof,  September  29,  1884. 

**That  on  the  15  th  day  of  September,  1887,  the  said  Jennie  M.  Tarr 
filed  an  appeal  to  the  Honorable  Secretary  of  the  Interior  from  the  action 
of  said  Commissioner. 

**That  on  June  7,  1888,  the  Honorable  Commissioner  refused  to  enter- 
tain said  appeal,  for  the  reason  that  his  action  of  May  26,  1887,  ^^  ^^^  ^ 
final  one,  and  on  that  day  held  said  cash  entry  No.  10637  for  cancellation." 

An  appeal  will  not  lie  from  the  action  of  the  Commissioner  of  the  General 
Land  Office  requiring  a  claimant  to  furnish  an  additional  affidavit  in  sup- 
port of  his  entry,  but  only  from  his  final  action  in  the  case  upon  the  refusal 
or  failure  of  the  entryman  to  comply  with  said  request. 

If  it  is  true  as  alleged  by  applicant  that  your  office,  by  letter  of  June  7, 
1888,  held  said  entry  for  cancellation,  said  decision  is  subject  to  appeal  by 
the  entryman  within  the  lime  prescribed  by  the  Rules  of  Practice  after  notice 
of  said  decision,  but  you  committed  no  error  in  refusing  to  transmit  her  ap- 
peal from  the  interlocutory  order  of  May  26,  1887. 

The  application  is  refused. 


HORN  vs.  BURNETT. 

Interlocutory  Order — Appeal. — Prior  to  final  action  in  a  case  pending  before  the  local  office, 
it  is  within  the  discretion  of  the   Register  and  Receiver  to  reopen  said  case  for  the  sub- 
mission of  additional  testimony.     An  appeal  will  not  lie  from  an  interlocutory  order  of  the  » 
local  office.     Notice  of  an  appeal  from  the  local  office  should  be  duly  served  upon  the 
appellee. 

♦Other  cases  applylngthe  same  rule  as  the  one  In  the  text  are,  W.  B.  Ennts  et  at.,  5  L.  D.,  429,  14  C.  L. 
O.,  4 ;  Jay  Pierce,  8  L.  D.,  73»  »5  ^-  L,  O.,  265 ;  Mary  L.  Tiffany,  7  L.  D.,  480. 
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First  Assistant  Secretary  CHANDLER  to  Acting  Commissioner  Stone,  August  lo,  1889. 

I  have  considered  the  case  of  Charles  Horn  vs,  James  Burnett,  involving 
their  respective  claims  to  the  S/W.  ^  of  Sec.  14,  T.  135,  R.  55,  Fargo 
land  district,  Dakota  Territory. 

It  appears  that  James  Burnett  had  made  homestead  entry  for  the  said 
land;  the  entry  was  canceled  in  the  local  office  August  18,  1884,  by  virtue 
of  the  decision  of  this  Department  dated  August  6,  1884,  in  the  case  of 
Titus  vs,  Burnett. 

On  August  21,  1884,  Charles  Horn  made  homestead  entry  for  the  said 
land ;  on  October  6,  the  same  year,  James  Burnett  filed  his  pre-emption  de- 
claratory statement  on  the  land,  alleging  settlement  August  18,  1884,  the 
date  of  the  cancellation  of  his  homestead  entry. 

Charles  Horn,  on  June  11,  1885,  made  application  to  contest  Burnett's 
pre-emption  claim,  which  was  refused  by  the  local  office.  From  this  action 
Horn  appealed;  your  office,  September  i6,  1885,  sustained  Horn's  appeal 
and  directed  the  local  officers  to  proceed  with  the  hearing  for  which  he  had 
applied. 

The  local  officers  appointed  January  5,  1886,  for  the  day  of  hearing,  and 
Burnett  was  duly  served  with  notice  thereof.  At  the  hearing  on  that  day 
Horn  appeared  personally,  and  was  represented  by  his  attorney.  Burnett  was 
not  present;  his  attorney  entered  his  appearance,  then  left  the  place  of  trial. 

The  testimony  offered  by  Horn  was  taken,  and  the  case  held  over  until  3 
o'clock  p.  m.,  the  same  day,  for  the  defendant  or  his  attorney  to  appear. 
The  defendant  or  his  attorney  not  appearing  within  that  time,  the  local 
officers  entered  of  record  that  "the  case  is  closed." 

On  February  25,  1886,  Burnett's  attorney,  on  due  notice  to  the  opposite 
party,  moved  the  local  officers  for  an  order  allowing  **  the  defendant  to  in- 
troduce testimony  in  his  own  behalf." 

Regarding  your  office  decision  of  June  28,  1886, 1  am  of  the  opinion  that 
the  same  is  erroneous.  Burnett  made  his  motion  to  be  allowed  to  introduce 
testimony  for  the  defense  at  a  time  when  the  case  was  still  undecided  by  the 
local  officers ;  they  had  rendered  no  decision,  and  their  report  was  not  for- 
warded to  the  General  Land  Office ;  the  case  was  still  before  them,  and  it 
was  resting  in  their  discretion  whether  to  allow  more  testimony  to  go  in  or 
not.  See  Rule  72  of  the  Rules  of  Practice.  I  do  not  think  that  in  this  in- 
stance the  discretional  power  of  the  local  officers  was  abused.  Besides,  the 
order  granting  to  Burnett  the  privilege  to  put  in  his  testimony  was  interloc- 
utory ;  it  was  not  a  final  action  or  decision  within  the  meaning  of  Rule  43 
of  the  Rules  of  Practice.  See  Jones  vs.  Campbell  et  ai.  (7  L.  D.,  404;  15 
C.  L.  O.,  194). 

Another  reason  why  your  said  office  decision  should  be  set  aside  is  that 
notice  of  Horn's  appeal  from  the  action  of  the  Register  was  not  served  upon 
the  appellee,  as  is  required  by  Rule  46  of  the  Rules  of  Practice.  Burnett, 
I  think,  has  not  waived  this  objection  by  filing  a  motion  for  the  dismissal  of 
such  appeal,  because  he  based  his  motion  '<  upon  the  rules  and  practice  of  the 
local  office  as  well  as  those  of  the  General  Land  Office."  It  seems,  there- 
fore, though  it  is  not  clearly  expressed^  that  this  defect^  in  part  at  least, 
was  the  basis  of  Burnett's  motion. 

Again,  it  is  the  object  of  the  Department  to  give  parties  who  are  inter- 
ested in  controversies  of  this  character  an  opportunity  to  be  fully  and  fairly 
.  heard,  untrammeled  by  technical  rulings  and  construction,  to  the  end  that 
justice  may  be  meted  out  upon  full  investigation  of  the  facts. 

In  this  case  it  is  evident  that  the  rulings  of  the  Register  and  Receiver 
were  in  consonance  with  equitable  principles  and  fair  dealing,  and  should 
be  encouraged  so  long  as  they  do  not  lose  sight  of  the  law. 
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The  conclusion  of  this  Department,  therefore,  is  that  your  said  office  de- 
cision of  June  28,  1886,  should  be  reversed  and  the  papers  transmitted  to 
the  local  officers  and  with  the  direction  that  they  accord  to  Burnett  the 
privilege  of  introducing  testimony  on  the  part  of  the  defence  in  this  case ; 
that  a  day  be  set  for  the  taking  of  such  testimony  ;  that  due  notice  thereof 
be  given  to  both  parties,  and  that  Horn  may  also  introduce  further  testimony, 
direct  and  on  rebuttal,  if  he  so  chooses. 

This  order  necessarily  sets  aside  all  proceedings  subsequent  to  Burnett's 
appeal  from  your  office  decision  of  June  28,  1886. 


JAMES  H.  MURRAY. 

Appeal — Hearing. — Though  an  appeal  will  not  lie  from  the  decision  of  the  Commissioner 
ordering  a  hearing,  the  refusal  to  order  a  hearing  is,  when  it  amounts  to  the  denial  of  a 
right,  appealable. 

Acting  Secretary  MULDROW  to  Commissioner  SPARKS,  September  6,  1 887. 

James  H.  Murray,  by  his  attorney,  has  filed  an  application  for  certiorari 
under  Rules  of  Practice  83  and  84,  in  the  matter  of  his  commuted  cash 
entry  No.  6889 — original  homestead  entry  No.  2037 — of  the  S.  Y^  of  S.  W. 
%  Sec.  5  S.  E.  ^  of  S.  E.  X  Sec.  6,  and  N.  E.  Y^  of  N.  W.  Y\  Sec.  8, 
T.  60  N.,  R.  15  W.,  Duluth,  Minnesota. 

If  the  statements  made  in  this  petition  are  true,  I  am  of  opinion  claimant 
is  entitled  to  relief.  The  record  does  not  affirmatively  show  when  Murray 
received  notice  of  the  decision  holding  his  entry  for  cancellation.  It  does 
appear,  however,  that  he  did  not  receive  said  notice  until  after  the  expiration 
of  the  70  days  immediately  succeeding  the  date  notice  was  sent  him  by  the 
local  office.  The  facts  as  to  notice,  then,  are  not  apparent  from  this  appli- 
cation. But  I  am  of  opinion  that  your  decision  denying  the  appeal  was 
error.  The  rule  is  well  settled  that  an  appeal  will  not  lie  from  your  decision 
ordering  a  hearing.  But  a  decision  refusing  to  order  a  hearing  is,  when  it 
amounts  to  a  denial  of  right,  appealable.  Jackson  vs.  McKeever  (3  L.  D., 
516;  2  C.  L.  O.,  354),  Guyselman  vs.  Shafer  ^/  a/.  (3  L.  D.,  517;  10  C. 
L.  O.,  105.) 

Further,  upon  the  statement  of  facts  set  out  in  this  petition,  it  would  seem 
that  claimant  has  at  all  times  complied  with  the  law  and  has  acted  in  good 
faith.  His  neighbors,  the  local  officers,  and  even  the  subsequent  adverse 
claimant,  are  all  firmly  convinced  of  claimant's  good  faith  in  the  premises, 
and  that  he  has  complied  with  the  law. 

In  view  of  the  foregoing,  you  will  please  certify  the  papers  in  the  case  to 
the  Department,  and  in  the  meantime  suspend  all  action  in  the  matter  until 
further  advised. 

REEVES  vs.  EMBLEN. 

Hearings — Appeal, — The  question  as  to  whether  a  hearing  should  be  granted  rests  in  the 

sound  discretion  of  the  Commissioner,  and  an  appeal  will  not  lie  from  a  decision  ordering 

a  hearing. 
Certiorari. — The  Department  will  not  interfere  with  the  exercise  of  the  Q>mmissioner's 

authority  in  such  matters  unless  it  is  clearly  shown  that  there  has  been  an  abuse  of  his 

discretionary  power. 
Second  Contest. — A  second  contest  should  not  be  allowed  on  issues  involved  in  the  first, 

and  finally  disposed  of  on  appeal  to  the  Department. 

Secretary  Noble  to  Commissioner  Stockslager,  April  27,  1889. 

By  letter  of  January  14,  1889,  you  ordered  a  hearing  upon  the  applica- 
tion of  David  W.  Reeves  to  contest  the  commuted  homestead  entry  of 
George  F.  Emblen.  From  this  action  Emblen  appealed,  which  you  de- 
clined to  transmit  upon  the  ground  that  an  appeal  does  not  lie  from  an 
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order  for  a  hearing.  Upon  the  refusal  to  transmit  said  appeal  Emblen  filed 
an  application  for  certiorari  under  Rules  83  and  84  of  Rules  of  Practice, 
which  is  now  before  me  for  consideration. 

It  appears  that  a  contest  was  filed  against  this  entry  by  one  Frank  McCue, 
upon  which  a  hearing  was  ordered,  but  the  grounds  of  said  contest  are  not 
stated.  It  appears,  however,  that  in  the  appeal  of  McCue  from  the  action 
of  the  local  officers  dismissing'  his  contest,  he  alleged  the  following  specifi- 
cations of  error  : 

**  First.  Because  he  (Emblen)  has  not  complied  with  the.law  by  building 
•on  and  cultivating  said  tract  suflliciently  to  show  good  faith. 

**  Second.  Because  his  proofs  were  not  made  according  to  law. 

**  Third.  Because  there  was  a  prior  entry  on  the  tract  in  question — that 
of  Frank  McCue. 

"  Fourth.  Because  there  is  evidence  of  a  conspiracy  on  Emblen's  part, 
with  J.  R.  Phelan's  man  Oberger  and  with  Frank  Gorman,  one  of  his  final 
proof  men,  and  with  Will  A.  Clute,  the  leader  of  his  so-called  mob,  to  ac- 
quire title  to  the  land  in  question  by  trickery  and  fraud.*' 

The  finding  of  the  local  officers  was  adverse  to  the  contestant,  and  your 
office  sustained  their  decision,  which  was  finally  affirmed  by  the  Department 
September  15,  1888  (not  reported). 

On  October  29,  1888,  David  W.  Reeves  applied  to  contest  said  entry 
upon  the  following  grounds! 

First.  **  The  entry  was  made  for  the  purpose  of  gaining  the  land  for  town- 
site  purposes,  and  that  he  might  divide  it  into  lots  and  sell  it  on  specula- 
tion, and  not  for  the  purpose  of  gaining  a  home. 

Second.  "Final  proof  was  false  and  fraudulent,  and  Emblen  caused  him- 
self to  be  driven  off  the  land  in  order  the  sooner  to  obtain  title. 

Third.  **  Emblen  never  improved  said  entry  (land)  nor  cultivated — nor 
built  a  house — but  bought  one  from  a  former  occupant. 

Fourth.  **  He  did  not  attempt  to  improve  it  since  he  left  it  in  March, 
1886,  nor  has  he  resided  on  it  since  that  time,  nor  has  he  ever  resided  on  it 
in  good  faith." 

Upon  the  filing  of  this  application  to  contest,  you  ordered  a  hearing, 
from  which  action  Emblen  appealed,  alleging  that  in  the  prior  contest  of 
McCue  vs.  Emblen  each  and  every  charge  now  made  by  Reeves  was  con- 
sidered and  a  decision  thereon  rendered  in  favor  of  Emblen,  which  was 
finally  approved  by  the  Department. 

The  question  as  to  whether  a  hearing  should  be  granted  is  a  matter  resting 
in  the  sound  discretion  of  the  Commissioner,  and  an  appeal  will  not  lie 
from  the  decision  of  your  office  ordering  a  hearing.  The  Commissioner's 
discretion  in  such  matters  will  not  be  disturbed  unless  there  is  a  clear  and 
satisfactory  showing  of  an  abuse  of  it. 

The  gravamen  of  this  complaint  is  that  a  second  hearing  has  been  ordered 
to  determine  the  truth  of  charges  that  had  previously  been  in  issue  in  the 
case  and  been  passed  upon  by  the  Department.  If  this  is  true,  it  is  evident 
that  the  claimant  should  not  be  required  to  defend  against  these  charges  a 
second  time.     Parker  vs.  Gamble  (3  L.  D.,  390). 

You  denied  the  applicant's  motion  for  review  of  your  decision  upon  the 
ground  that  this  case  differs  from  the  case  of  Parker  vs.  Gamble  in  this,  that 
the  material  allegation  in  Reeves'  complaint  is  **  fraud  and  collusion; "  but 
it  does  not  appear  from  the  application  of  Reeves  in  what  the  fraud  con- 
sisted, or  with  whom  the  conspiracy  was  formed.  Whereas  it  does  appear 
that  in  the  case  of  McCue  vs,  Emblen  there  was  a  charge  of  conspiracy  with 
certain  persons  therein  named,  to  acquire  the  land  by  fraud  and  trickery. 

It  does  not  clearly  appear  that  the  charges  contained  in  the  contest  of 
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McCue  cover  all  the  grounds  alleged  in  Reeves'  contest;  but  as  the  applicant 
alleges  that  in  thfe  case  of  McCue  vs,  Emblen,  **  Emblen  met  and  overcame 
each  and  every  charge  that  is  now  made  by  Reeves,"  and  as  proof  might 
have  been  offered  in  said  case  upon  all  issues  presented  in  Reeves*  contest, 
I  direct  that  the  record  in  this  case  and  also  the  papers  in  the  case  of  McCue 
vs,  Emblen  be  transmitted  to  the  Department  for  consideration. 


FRANK  QUINN.   ' 

Discreiiofiary  Matter — Appeal, — An  appeal  will  not  lie  from  the  refusal  of  the  General 
Land  Office  to  take  up  a  case  until  reached  in  the  regular  order  of  business. 

The  Commissioner's  discretion  as  to  the  advancement  of  cases  will  not  be  interfered  with, 
in  the  absence  of  a  gross  abuse  thereof,  and  when  that  is  alleged,  the  supervisory  action 
of  the  Department  should  be  invoked  by  certiorari. 

Acting  Secretary  CHANDLER  to  Commissioner  Groff,  November  2,  1 889. 

I  have  considered  the  appeal  of  Frank  Quinn  from  the  decision  of  your 
office  of  October  19,  1889,  declining  to  grant  the  application  of  Quinn  to 
have  his  entry  for  the  S.  E.  }i  of  the  S.  W.  i^;,  the  W.  J4  of  the  S.  E.  Y^ 
of  Sec.  22,  and  the  N.  E.  %  of  the  N.  W.  j^  of  Sec.  27,  T.  63  N.,  R.  11 
W.,  Duluth,  Minnesota,  now  pending  in  Division  **G''  of  your  office,  taken 
up  for  immediate  action  and  approved  for  patent. 

You  decline  to  grant  said  application,  upon  the  ground  that  there  are  many 
entries  of  this  class  awaiting  examination  by  your  office,  no  one  of  which 
can  be  taken  up  and  acted  upon  in  preference  to  others,  without  special  rea- 
son therefor  appearing,  but  that  justice  requires  they  be  dealt  with  in  this 
respect  according  to  some  rule  equitable  to  all. 

An  appeal  will  not  lie  from  the  action  of  your  office  in  refusing  to  ad- 
vance cases,  and  the  appeal  in  this  case  is  hereby  dismissed.  Your  discre- 
tion as  to  the  advancement  of  cases  will  not  be  interfered  with,  except  where 
there  is  a  gross  abuse  of  it,  and  when  that  is  alleged,  the  supervisory  action 
of  the  Department  should  be  invoked  by  certiorari. 


GRAY  vs.  WARD  et  al. 

• 

The  refusal  of  the  General  Land  Office  to  review  a  decision  is  not  ap- 
pealable. 

In  case  of  a  decision  in  the  General  Land  Office,  where  the  rights  of  two 
or  more  of  the  parties  are  adversely  affected  thereby,  the  appeal  of  one  will 
not  preclude  the  consideration  of  a  motion  for  review  filed  by  another. 

But  the  refusal  of  the  Commissioner  to  entertain  the  motion  for  review 
affords  no  ground  for  the  dismissal  of  the  appeal. 

Acting  Secretary  MuLDROW  to  Commissioner  Sparks,  February  k^^  1 887.     (S  L.  D.,  410; 
14  C.  L.  O.,  149.) 

JAMES  MEAD. 

Appeal. — An  appeal  does  not  lie  from  the  action  of  the  Commissioner  of  the  General  Land 
Office  cancelling  an  entry  by  order  of  the  Secretary  of  the  Interior. 

Secretary  TELLER  to  Commissiofier  McFarland,  November  28,  1884. 

I  have  before  me  the  appeal  of  James  Mead  from  your  decision  of  January 
8,  1884,  canceling  his  homestead  entry  No.  987,  upon  the  N.  }i  o^  ^^^  N. 
W.  %,  and  the  N.  %  of  the  N.  E.  %  of  Sec.  22,  Tp.  10  S.,  R.  2  E.,  S.  B. 
M.,  Los  Angeles  district,  California. 

This  is  one  of  a  number  of  cases  of  alleged  wrongful  appropriation  of 
lands  in  Captain  Grande  cafion,  which  have  been  occupied  with  the  consent 
of  the  Government,  by  the  Indian  tribe  bearing  the  same  name,  since  1853, 
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when  the  military  commandant  at  San  Diego  assigned  and  allotted  said 
cafion  for  their  use.  By  Executive  Order  of  June  19,  1883,  the  tract  was 
formially  set  apart  as  an  Indian  reservation. 

The  Commissioner  of  Indian  Affairs  having  brought  these  entries  to  my 
attention,  I  issued  an  order  (June  7,  1883,)  for  their  cancellation. 

It  was  in  pursuance  of  said  order  that  you  directed  the  cancellation  of 
Mead's  entry.     His  appeal  from  your  action  is  therefore  dismissed. 


HENRY  W.  FIEDLER. 

Appeal — Certiorari. — A  party  is  entitled  to  the  right  of  appeal  from  Commissioner's  decis- 
iion  holding  an  entry  for  cancellation  on  the  report  of  a  special  agent,  notwithstanding  a 
hearing  has  been  ordered,  provided  he  does  not  controvert  the  facts  alleged  in  such  re- 
port. When  such  facts  are  denied,  the  discretion  of  the  Commissioner  in  ordering  a  hear- 
ing will  not  be  interfered  with. 

Secretary  ViLAS  to  Commissioner  Stockslager,  March  8,  1888. 

You  held  for  cancellation  the  pre-emption  entry  of  Leah  Fiedler,  for  the 
S.  E.  ^  Sec.  3,  T.'23,  R.  22  W.,  Larned,  Kansas,  upon  the  report  of 
Special  Agent  Clark  S.  Rowe.  From  this  action  Henry  W.  Fiedler,  trans- 
feree, appealed. 

You  treated  said  appeal  as  an  application  for  a  hearing  under  circular  of 
instructions  of  July  6,  1886  (5  L.  D.,  149;  13  C.  L.  O.,  170).  Thereupon 
a  hearing  was  ordered,  and  you  declined  to  transmit  said  appeal  to  this  De- 
partment. Fiedler  makes  application  to  have  the  record  certified  to  the 
Department  under  Rules  83  and  84,  Rules  of  Practice,  alleging  that  the  re- 
port of  Special  Agent  Clark  S.  Rowe,  upon  which  said  entry  was  suspended, 
was  untrue. 

A  party  is  entitled  to  the  right  of  appeal  from  a  decision  of  your  office 
holding  an  entry  for  cancellation  upon  the  report  of  a  special  agent,  not- 
withstanding a  hearing  has  been  ordered,  provided  he  does  not  controvert 
the  facts  alleged  in  the  report  of  the  special  agent ;  but  whenever  such  facts 
are  denied,  the  Department  will  not  control  your  discretion  in  ordering  a 
hearing  in  such  cases. 

The  application  is  denied. 

WALLACE  vs.  BOYCE. 

Appeal — Hearing. — The  Land  Office  having  given  a  protestant  notice  that  thirty  days  would 
be  allowed  him  for  appeal,  cannot  withdraw  that  privilege.  The  hearing  ordered  in  this 
case  contemplated  the  usual  course  of  procedure. 

Secretary  TELLER  to  Commissioner  McFarland,  May  9,  1882. 

I  have  considered  the  matter  of  the  petition  of  William  Wallace  by  his 
attorney,  for  an  order  directing  you  to  certify  the  proceedings  had  in  the 
case  of  Wallace  vs,  Boyce,  pursuant  to  Departmental  direction  of  August  12, 
1881. 

You  rendered  a  decision  in  the  premises,  under  date  of  March  14th  last, 
when  you  advised  said  attorney  that  the  usual  period  for  appeal  would  be 
allowed  \  but  on  the  29th  ult.,  you  advised  him  that  his  client  being  a  mere 
protestant  had  no  right  of  appeal. 

Wallace  having  filed  his  appeal  in  accordance  with  your  decision  allowing 
him  so  to  do,  it  was  not  competent  for  you  thereafter  to  recall  such  action 
and  deny  his  right. 

It  may  be  further  remarked,  that  the  order  for  a  hearing  made  by  this 
Department  contemplated  the  usual  course  of  procedure  as  between  parties, 
and  the  final  adjudication  of  the  case  in  accord  with  the  regular  practice. 
You  will  therefore  transmit  the  appeal  in  accordance  with  the  foregoing. 
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DAVISON  vs.  PARKHURST. 

Rtcitrd — Separate  Cases. — The  record  in  separate  cases  should  not  be  consolidated  on  ap* 

peal. 
When  it  is  desired  to  use  testimony  taken  in  another  case,  such  evidence  should  be  copied 

and  filed  with  the  case. 

Acting  Secretary  JoSLYN  to  Commissioner  McFarland,  March  6,  1885. 

*  *  *  It  is  observed  that  this  case  was  transmitted  with  the  case  of 
Davison  vs.  Smith,  involving  different  tracts,  and  the  parties  stipulated  that 
the  testimony  in  each  case  should  be  used  in  the  other  so  far  as  the  same  is 
applicable.  Although  separate  reports  were  made  in  the  cases  and  separate 
decisions  were  rendered  by  your  office,  yet  the  record  was  consolidated  and 
transmitted  as  one  case.  This  is  bad  practice  and  leads  to  confusion.  Each 
case  should  be  tried  separately,  and  if  counsel  wish  to  use  testimony  taken  in 
another  case,  that  portion  upon  which  they  rely  should  be  copied  and  filed 
with  the  case,  and  the  district  land  officers  should  be  instructed  accordingly. 

The  rule  relative  to  appeals  as  laid  down  in  Griffin  vs.  Marsh  and  Doyle 
vs,  Wilson  (2  L.  D. ,  28)  and  Southern  Minnesota  Railway  Extension  Com- 
pany vs,  Gallipean  et  aL  (3  L.  D.,  166),  must  be  observed.* 


RAVEN  vs.  GILLESPIE. 

Motion  to  Dismiss — Appeal, — Statements,  not  controverted  or  questioned,  made  as  the  basis 
of  a  motion  to  dismiss,  of  which  due  notice  has  been  given,  are  accepted  as  true.  On 
the  motion  of  the  appellee,  an  appeal,  not  Hied  in  time,  must  be  dismissed. 

Acting  Secretary  MuLDROW  to  Commissioner  SPAKKS,yu/y  25,  1887. 

In  the  homestead  contest  of  Robert  S.  Raven  vs.  John  N.  Gillespie,  ap- 
pealed from  the  decision  of  your  office,  dated  October  24,  1885,  holding  for 
cancellation  the  defendant's  homestead  entry  on  the  N.  E.  ^  of  Sec.  21,  T. 
117  N.,  R.  60  W.,  Huron,  Dakota,  a  motion  has  been  made  by  the  contest- 
ant to  dismiss  the  appeal. 

On  February  11,  1886,  appellant's  attorney  was  served  with  a  copy  of  the 
motion  to  dismiss.  .  .  .  The  motion  contains  what  purports  to  be  a  state- 
ment of  the  facts  on  which  it  is  based,  and  this  statement  not  being  tra- 
versed, or  its  verity  in  any  manner  questioned  by  the  appellant,  is  accepted 
by  the  Department  as  being  true.     Said  statement  is  as  follows : 

**The  record  shows,  decision  of  the  Commissioner  October  24,  1885. 
Notice  was  sent  to  N.  D.  Walling,  attorney  for  appellant,  on  November  2d 
through  the  mail,  by  the  local  officer  at  Huron,  though  the  attorney  lived 
in  Huron.  Assignment  of  error  and  argument  were  filed  by  Walling,  at- 
torney, at  the  local  office,  January  16,  1886,  and  the  same  date  the  same 
were  served  on  Messrs.  Whitlock  and  Comfort,  residents  of  Huron,  who 
were  not  in  fact  the  attorneys  of  appellee,  but  were  superseded  by  present 
counsel,  whose  appearance  was  duly  entered  when  defendant  took  appeal 
from  the  decision  of  local  office.  .  .  .  No  notice  of  appeal  has  ever  been 
served  on  appellee  or  his  counsel.*' 

This  statement  of  fact  being  taken  as  true,  the  appeal  must  be  dismissed. 

From  November  2,  1885,  to  January  16,  1886,  is  ^pventy-five  days,  and 
the  Rules  of  Practice  require  the  notice  of  an  appeal  from  the  decision  of 
the  Commissioner  to  the  Secretary  of  the  Interior  to  be  served  on  the  ap- 
pellee or  his  counsel  within  sixty  days  from  the  date  of  the  service  of  notice 

•JOHN  W.  BAILEY  bt  al. 

When  cases  on  appeal  to  the  Secretary  involving  HiflTerent  claimants  and  diflferent  tracts,  though  but  one 
protestant  (a  railroad  company)  and  one  ground  of  protest,  they  must  be  transmitted  separately. 

Secretary  Tbllbr  to  Commissioner  McFarland,  yanuary  30, 1885.    (3  L.  D.,  349.) 
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of  the  decision  appealed  from  ;  ten  days  additional  being  allowed  when  ser- 
vice of  notice  by  the  local  officers  is  given   through  the  mail.     (Rules  of 
Practice  86  and  87.) 
The  appeal  is  dismissed. 


R.  M.  SHERMAN  et  al. 

Appeal — Mortgaget. — A  mortgagee,  after  final  entry,  is  entitled  to  be  heard  on  appeal,  in 
case  the  entry  is  subsequently  held  for  cancellation. 

Secretary  Lamar  to  Commissioner  SPARKS,  May  25,  1886. 

I  am  in  receipt  of  your  letter  of  the  i6th  ultimo,  transmitting  application 
of  William  J.  Johnston,  attorney  for  R.  M.  Sherman  et  aL,  for  an  order  for 
certification  under  Rules  ^^  and  84  of  Practice,  of  the  papers  in  the  case  of 
James  O.  Payne's  pre  em  pi  ion  cash  entry  No.  10,892,  made  November  15, 
1884,  for  the  N.  W.  }(  of  Sec  7,  T.  150  N.,  R.  55  W.,  Grand  Forks  dis- 
trict, Dakota  Territory. 

Payne,  subsequently  to  said  cash  entry,  executed  mortgage  on  the  tract 
described  to  R.  M.  Sherman  ft  aL  Your  office,  by  decision  of  November 
1 6th  last,  held  said  entry  for  cancellation,  on  the  ground  that  the  entryman 
had  acted  in  bad  faith  and  had  not  complied  with  the  law.  Sherman  ap- 
pealed. The  right  of  appeal  being  denied  by  your  office,  he  then  made  ap- 
plication for  the  certification  of  the  case  under  Rules  ^t^  ^"^  ^4  ^^  Practice. 
No  appearance  has  been  entered  in  the  case  in  behalf  of  Payne ;  and  Sher- 
man, in  his  affidavit  accompanying  his  application  for  certification  of  the 
case,  states  that  although  diligent  search  has  been  made,  he  is  unable  to  as- 
certain the  whereabouts  of  said  Payne. 

True,  your  office  decision  intimates  that  applicant  might  have  a  standing 
in  the  case  at  bar,  if  the  entryman  appeared  also.  But  in  the  Whittaker  case 
the  entryman  did  not  appear ;  on  the  contrary,  when  notified  to  do  so,  he 
peremptorily  **  declined  to  assume  the  cost  and  trouble  of  a  re-hearing,  stat- 
ing in  a  letter  to  the  Register  and  Receiver  that  he  had  long  since  sold  the 
land,  and  refused  to  appear  at  the  trial."  And  in  that  (Whittaker)  case, 
the  very  point  now  under  consideration  being  directly  in  issue,  it  was  de- 
cided that  the  purchaser  from  an  entryman  **  may  be  heard  ex  rel.  to  main- 
tain the  validity  of  the  entries  embracing  the  land  purchased."  (2  Copp*s 
Public  Land  Laws,  919.) 

For  the  reasons  herein  set  forth,  I  am  of  the  opinion  that  in  the  present 
case  Sherman  is  a  party  in  interest,  having  such  a  standing  in  the  case  that 
he  may  and  should  be  heard  ex  rel.  to  maintain  the  validity  of  the  entry  in 
question.  You  are  therefore  directed  to  certify  the  proceedings  in  the  case 
to  the  Department  under  Rules  83  and  84  of  Practice. 


ELMER  E.  BUSH. 


Appeal — Stranger. — The  appeal  of  a  stranger  to  the  record  should  be  disposed  of  under 
Rule  82  of  Practice,  where  such  appellant  fails  to  show  his  right  to  be  heard  as  an  in- 
tcrvenor. 

First  Assistant  Secretary  Chandler  to  Commissioner  Groff,  Oct,  10,  1889. 

On  June  4,  1888,  your  office  rejected  the  final  proof  for  the  reason  that 
the  improvements  and  cultivation  shown,  are  not  conclusive  of  good  faith, 
and  that  ''  the  land  was  erroneously  described  in  the  published  notice,  and 
the  description  corrected  with  a  pen,"  and  directed  the  local  officers  to 
require  claimant  **to  give  new  notice,  and  to  make  new  proof,  showing  full 
compliance  with  law  and  the  requirements  of  thjs  office  as  to  improvements 
and  cultivation,  within  ninety  days  from  the  receipt  of    .     •     •     •     no- 
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tice,"  and  that  *'  in  default  of  compliance  herewith,  said  entry  will  be  can- 
celed.'' 

On  August  28,  1888,  the  Northwestern  Cattle  Company,  as  grantee  of 
Elmer  E.  Bush,  filed  an  appeal  from  your  said  office  decision. 

This  appeal  is  not  sworn  to,  and  there  is  nothing  in  the  record  in  this 
case  to  show  that  said  company  is  a  party  in  interest  or  entitled  to  the  right 
of  appeal.* 

This  case  is  similar  to  that  of  John  Ralls  (7  L.  D.,  454;  15  C.  L.  O., 
217),  and  in  accordance  with  the  rule  there  announced  it  is  returned  to 
your  office  for  disposition  under  rule  82  of  Rules  of  Practice. 


PEDERSON  vs.  JOHANNESSEN. 

Appeal — Dismissal — Secretary. — Under  the  present  practice  it  lies  with  the  Department  to 
determine  whether  a  case  shall  be  dismissed  for  defect  in  the  appeal  from  the  Commis- 
sioner*s  decision. 

An  allegation  that  a  decision  is  **  contrary  to  the  evidence,"  is  not  such  a  specification  of 
error  as  will  entitle  a  party  to  be  heard  on  appeal. 

Secretary  Lamar  to  Commissioner  SvKKKSy  January  2$,  1 886. 

I  am  in  receipt  of  your  office  letter  of  January  14,  1886,  transmitting  the 
papers  in  the  case  of  August  Pederson  vs.  Jonas  Johannessen,  involving  the 
N.  E.  j^  of  Section  2,  T.  129,  R.  62,  Aberdeen  district,  Dakota,  on  appeal 
by  Johannessen  from  your  office  decision  of  March  3,  1885. 

In  said  appeal  Johannessen  demands  that  the  decision  be  reversed,  "as 
the  same  is  contrary  to  the  evidence. 

Your  office,  July  10,  1885,  notified  the  local  officers  that  the  appeal  was 
defective,  in  that  the  grounds  of  error  were  not  stated  in  sufficiently  explicit 
terms,  and  directed  them  to  so  inform  appellant,  in  order  that  he  might 
amend  the  same,  in  accordance  with  Rule  82  of  Practice. 

August  13,  1885,  the  Register  of  the  Aberdeen  office  informed  you  that 
more  than  twenty- five  days  had  dapsed  since  the  notification  by  him  of  the 
attorney  for  Johannessen,  and  that  no  response  thereto  had  been  received. 
Thereupon  your  office  transmits  the  papers  in  the  case  to  me,  for  action 
under  the  first  clause  of  said  Rule  82  of  Practice.     Said  rule  is  as  follows: 

When  the  Commissioner  considers  the  appeal  defective,  he  will  notify  the  party  of  the  de- 
fect, and  if  not  amended  within  fifteen  days  from  the  date  of  service  of  such  notice,  the  ap- 
peal may  be  dismissed  by  the  Secretary  of  the  Interior,  and  the  case  closed. 

Under  the  rule  as  it  formerly  read,  the  appeal  could  be  dismissed  by  the 
Commissioner ;  but  the  rule  was  changed  in  the  interest  of  parties  appeal- 
ing, in  order  that  the  Department  might  have  an  opportunity  of  passing 
upon  the  question  whether  the  Commissioner  was  correct  in  his  decision  as 
to  what  constituted  a  defect  in  the  appeal. 

In  my  opinion,  the  appeal  in  the  present  case  is  clearly  defective.  Rule 
88  of  Practice  says : 

Within  the  time  allowed  for  giving  notice  to  file,  the  appellant  shall  also  file  in  the  Gen- 
eral Land  Office  a  specification  of  errors,  which  specification  shall  clearly  and  concisely 
designate  the  errors  of  which  he  complains. 

The  appeal  in  the  case  at  bar  entirely  fails  to  designate  clearly  and  con- 
cisely the  errors  complained  of,  but  leaves  the  opposing  party,  your  office, 
and  the  Department,  wholly  in  the  dark  as  to  the  particular  respects  in  which 
appellant  deems  your  office  decision  to  be  contrary  to  the  evidence. 

Said  appeal  is  therefore  dismissed  under  the  rule. 

*An  appeal,  taken  in  the  name  of  the  "  heirs  "  of  the  entryman,  is  defective  in  the  abaenoe  of  proof  showing 
the  death  of  the  entryman,  the  name^  of  the  heirs,  and  the  parties  taking  said  appeal.  Emmert  vt.  Jordan,  9 
L.  D.,  a^9;  16  C.  L.  O.,  i34> 
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RUDOLPH  WURLITZER. 

Appeal, — The  filing  of  an  appeal  from  the  decision  of  the  Commissioner 
removes  the  case  from  the  jurisdiction  of  the  General  Land  Office. 

Deffciwe  Appeal. — In  all  cases,  whether  appeals  are  defective  under  Rule 
82,  or  incomplete  under  Rules  ^%  and  90,  they  are  to  be  ultimately  for- 
warded to  the  Department  for  its  action. 

Specification  of  Error, — In  the  absence  of  specifications  of  error  an  ap- 
peal will  not  be  entertained. 

Certiorari, — If  on  the  showing  made  for  certiorari  it  is  apparent  that  the 
applicant's  appeal,  if  before  the  Department,  would  be  dismissed,  the  writ 
will  be  denied. 

Secretary  Lamar  to  Commissioner  SPARKS,  November  1 1,  1887.     (6  L.  D.,  315  ;   14  C.  L. 
O.,  257.) 


SAPP  vs.  ANDERSON. 

Practice — Appeal — Re^new. — The  Commissioner  of  the  General  Land  Office  has  no  juHs- 

diction  over  a  case  after  an  appeal  from  his  decision  therein. 
After  appeal  from  the  Commissioner's  decision,  a  motion  for  the  review  of  said  decision  can 

not  be  entertained. 
In  the  absence  of  specifications  of  error  an  appeal  will  be  dismissed. 

First  Assistant  Secretary  Chandler  to  Acting  Commissioner  Stone,  y«/^  25,  1889. 

On  December  7.  1888,  your  office  decided  the  case  of  Jasper  S.  Sapp  vs. 
Mahlon  L.  Anderson,  the  latter  of  whom  had,  on  January  21,  1885,  filed 
Osage  declaratory  statement  for  the  S.  E.  ^  of  Sec.  8,  T.  27,  R.  11,  Lamed 
land  district,  Kansas.  On  December  21,  1888,  J.  Thomas  Turner,  Esq.,  as 
attorney  for  Sapp,  appealed,  in  his  appeal  saying  that  ''  points  of  exception 
and  brief  will  be  filed  in  due  course,  in  accordance  with  official  rules  and 
regulations.*'  February  i8th.  Turner  applied  to  your  office  for  a  review  of 
said  decision.  This  your  office  denied  (April  9,  1889);  and  from  this  deci- 
sion Turner  appealed  (April  15,  1889).  And  now  comes  said  Anderson,  by 
Wm.  T.  S.  Curtis,  his  attorney,  and  moves  to  dismiss  Turner's  appeals. 

"It  is  well  settled  that  the  filing  of  an  appeal  from  the  decision  of  your 
office  places  the  case  to  which  it  relates  beyond  your  jurisdiction."  (Ru- 
dolph Wurlitzer,  6  L.  D.,  315;  14  C,  L.  O.,  2573  John  M.  Walker  et  aL^  5 
L.  D.,  504;  14  C.  L.  O.,  51J.  Consequently  the  motion  for  review  found 
nothing  in  your  office  upon  which  to  operate.  The  only  thing  remaining 
to  be  considered  is  the  appeal  (of  December  21,  1888),  to  the  JDepartment. 
More  than  seven  months  have  now  elapsed,  and  no  specifications  of  error 
have  yet  been  filed  in  the  Department,  nor  served  on  Anderson  or  his 
attorney.  The  appeal  is  therefore  dismissed ;  and  the  papers  in  the  case 
are  herewith  returned. 


BLAKE  vs.  LITTLEJOHN. 

Bona  Fide  Intention — Equity — A  bona  fide  intention  to  appeal  is  not  equivalent  to  an  ap- 
peal, nor  is  a  bona  fide  intention  to  settle  equivalent  to  a  settlement.  Equities  in  this 
case  being  equal,  the  Rule  of  Practice  is  enforced,  and  the  application  for  permission  to 
appeal  is  dismissed. 

Secretary  Teller  to  Commissioner  McFarland,  April  15,  1884. 

I  have  considered  the  application  of  H.  E.  Blake  for  allowance  of  appeal 
from  your  decision  of  October  6,  1883,  deciding  the  case  of  H.  E.  Blake  vs, 
Samuel  Littlejohn  in  favor  of  the  defendant. 

Blake  failed  to  appeal  from  said  decision  within  the  time  limited  by  Rule 
of  Practice  86.  He  files  an  affidavit  setting  forth  that  it  was  his  intention  to 
18 
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appeal,  and  that  he  seasonably  iostnxrted  his  attorney  to  appeal,  but  that  the 
latter  improperly  refused  to  do  so. 

Littlejohn,  it  appears,  went  upon  the  tract  in  controversy,  intending  his 
acts  thereon  to  be  acts  of  settlement.  After  remaining  a  few  days,  he  vent 
away  from  the  land,  made  declaration  of  his  intention  to  become  a  citizen, 
and  then  filed  a  declaratory  statement  for  it.  After  this,  but  before  Little- 
John  had  returned  to  the  land,  Blake  had  covered  it  with  a  homestead  entry. 

*  Blake  now  urges  that  his  bona  fide  intention  to  appeal  should  be  held  to 
be  equivalent  to  an  appeal,  in  like  manner  as  Littlejohn  heretofore  urged 
that  tjis  bona  fide  intention  to  settle  should  be  held  to  be  equi^-alent  to  a 
settlement.  I  think  that  the  equities  of  the  parties  are  equal,  and  that  the 
law,  as  embodied  in  said  rule,  must  prevail. 

The  application  \&  therefore  denied. 


STEVENS  vs.  ROBINSON. 

Sufcrvisory  AuthorUy. — The  supervisory  and  directory  aathority  of  the  Secretary  of  the  In- 
terior uiU  not  l^e  exercised  in  disregard  of  the  Rules  of  Practice  where  they  prescribe  a 
plain  and  adequate  course  of  action  and  are  not  in  conflict  with  the  law. 

KuUt  SH  and  go  Mandatory. — Rules  88  and  90  of  Practice  must  be  construed  together  and 
are  mandatory  in  character. 

Under  said  rules  the  time  within  which  the  specification  of  errors  should  be  filed  is  essential, 
and  a  failure  to  file  within  the  prescribed  period  works  a  forfeiture  of  the  right  of  appeal. 

A(tin^  Secretary  Mi;ldrow  to  Comfftissioner  hvAfHHSf  August  ^l^  1 886. 

In  the  case  of  Frank  L.  Stevens  vs.  Alfred  B.  Robinson,  involving  the  S. 
E.  ^  of  Sec.  2,  T.  94  N.,  R.  60  W.,  Yankton,  Dakota  Territory,  decided 
by  me  June  5lh  last  (4  L.  D.,  551),  a  motion  for  review  and  reconsidera- 
tion has  been  filed  on  behalf  of  Stevens. 

The  real  gist  of  the  motion  before  me,  and  of  the  argument  filed  in  sup- 
port, of  it,  IS  ba.sed  upon  the  ground  that  Rules  ^^  and  90  are  merely  direc- 
tory,  and  not  imperative;  and  that,  therefore,  by  virtue  of  the  supervisory 
power  with  which  he  is  invested,  the  Secretary  of  the  Interior  may  waive 
them  at  any  time  he  may  desire  to  do  so. 

The  rules  of  practice  were  adopted  to  subserve  the  public  interest  and  for 
the  good  of  the  practice  in  the  transaction  of  business ;  and  so  long  as  they 
exist  they  have  in  effect  the  force  of  a  statute.  Parker  vs.  Castle — on  review 
(4  L.  D.,  84;  14  C.  L.  O.,  178).  And  although  it  is  quite  true  that  none 
of  them  '*  shall  be  construed  to  deprive  the  Secretary  of  the  Interior  of  the 
exercise  of  the  directory  and  supervisory  powers  conferred  upon  him  by 
law,"  it  is  also  equally  true,  that  where  they  are  not  in  conflict  with  the 
law,  and  have  prescribed  a  plain  and  adequate  course  of  action,  they  are  to 
be  lollowed,  for  there  then  is  no  occasion  for  invoking  the  Secretary's  direc- 
tory and  supervisory  powers. 

Tremising  this  much  as  to  the  object  and  nature  of  the  rules  of  practice 
in  general,  I  shall  examine  more  particularly  the  two  f88  and  90)  that  are 
brought  directly  under  consideration  by  this  motion  for  review. 

Rule  88  provides:  **  Within  the  time  allowed  for  giving  notice  of  appeal, 
the  appellant  shall  also  file  in  the  General  Land  Office  a  specification  of 
errors,  which  specification  shall  clearly  and  concisely  designate  the  errors 
of  which  he  complains." 

Rule  90:  **  A  failure  to  file  a  specification  of  errors  within  the  time  re- 
quired will  be  treated  as  a  waiver  of  the  right  of  appeal,  and  the  case  will 
be  considered  closed." 

The  distinction  between  statutes  that  are  merely  directory  and  those  that 
are  imperative  or  mandatory  is  not  always  clearly  discernible.  But  a  safe 
and  general  rule,  which  has  the  sanction  of  the  courts  of  England  and  of  this 
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country,  is:  That  whether  a  statute  is  mandatory  or  not,  depends  upon 
whether  the  thing  directed  to  be  done  is  the  essence  of  the  thing  required. 
Another  general  rule  is :  A  statute  that  prescribes  a  penalty  for  the  failure 
to  do  a  certain  thing  in  a  specified  time  is  mandatory :  for  therein  time  is  of 
the  essence  of  the  thing  required  to  be  done.  Upon  this  question,  on  page 
334,  Maxwell  on  **  Interpretation  of  Statutes,**  it  is  said: 

"  In  general  then,  it  seems  that  where  a  statute  confers  a  privilege  or  a  power,  the  regu- 
lative provisions  which  it  imposes  on  its  acquisition  or  exercise  are  essential  and  imperative 
So,  if  the  liberty  of  appealing  from  a  decision  is  given,  subject  to  the  fulfil- 
ment of  certain  conditions,  such  as  giving  notice  of  appeal  and  entering  into  recognizances 
or  transmitting  documents  within  a  certain  time,  a  strict  compliance  with  those  provisions 
would  be  imperative,  and  non-compliance  fatal  to  the  right  of  appeal." 

In  the  light  of  these  well  established  rules  of  law,  I  am  decidedly  of  the 
opinion  that  the  two  rules  of  practice  now  under  consideration  when  con- 
strued in  pari  materia  as  must  be  done,  are  mandatory,  and  not  merely 
directory.  The  time  within  which  the  specification  of  error  is  to  be  filed  is 
of  the  essence  of  the  thing  to  be  done;  and  there  is  a  penalty  affixed  by 
rule  90  for  a  failure  to  file  within  that  specified  time,  to  wit :  That  the  right 
of  appeal  is  waived  and  lost. 

Counsel  for  Stevens  refer  to,  and  rely  upon,  the  cases  of  School  District 
of  Ashley  vs.  Hall  (106  U.  S.,  428),  and  Gumbel  vs.  Pitkin  (113  ///.,  545), 
to  sustain  their  position  that  these  rules  already  referred  to  are  to  be  con- 
sidered as  directory  merely.  But  their  position  is  untenable.  In  these  two 
cases  the  court  was  construing  Section  997  of  the  United  States  Revised 
Statutes,  which  provides  that:  ** There  shall  be  annexed  to,  and  returned 
with  any  writ  of  error  for '  the  removal  of  a  cause,  at  the  day  and  place 
therein  mentioned  ...  an  assignment  of  errors  .  .  .  with  a  citation  to  the 
adverse  party;  '*  and- the  court  in  passing  upon  a  motion  to  dismiss  a  writ 
of  error  because  of  non-compliance  with  the  statute  just  quoted,  in  the  first 
case  (which  is  cited  with  approval  in  the  second),  say : 

*'A  failure  to  annex  to  or  return  with  the  writ  of  error  an  assignment  of  errors,  as  re- 
quired by  Section  997  of  the  Revised  Statutes,  is  no  ground  for  dismissal  for  want  of  juris- 
diction. If  an  assignment  is  filed  in  accordance  with  the  requirements  of  paragraph  4,  Rule 
21,  it  will  ordinarily  be  enough." 

This  rule  of  the  Supreme  Court  required  the  appellant,  at  least  six  days 
before  the  case  was  called  for  argument,  to  file  a  brief  containing  as  assign- 
ment of  the  error  relied  upon. 

Now  if  Rule  88  stood  alone,  there  might  be  some  reason  for  holding  that 
it  IS  merely  directory,  as  the  court  did  with  reference  to  the  section  of  the 
statutes  just  quoted ;  but  being  taken  together  with  Rule  90  such  construc- 
tion can  not  be  allowed  to  obtain.  It  is  Rule  90  as  well  as  Rule  88  that 
has  not  been  complied  with.  And  the  United  Slates  Supreme  Court,  in 
cases  where  the  statute,  and  also  its  rule  above  mentioned,  have  not  been 
complied  with,  have  invariably  dismissed  the  writ  of  error.  Portland  Co. 
vs.  United  States  (15  Wall.,  i);  and  Treat  &  Dickerson  vs,  Jamison  (20 
id.,  652). 

It  is  also  again  insisted  in  the  argument  filed  with  the  motion  before  me, 
that  the  notice  of  appeal  originally  filed  in  this  case  was  in  itself  a  sufficient 
specification  of  errors  in  the  decision  of  your  office.  This  point  was  very 
fully  considered  by  me  when  my  decision  of  June  5th  last  was  rendered, 
and  was  decided  to  be  not  well  taken ;  and  I  do  not  deem  it  well  to  say 
more  now  on  the  subject,  further  than  that  I  am  of  opinion  that  my  conclu- 
sion then  arrived  at  was  a  correct  interpretation  of  the  law  and  the  practice. 

After  a  very  careful  examination  of  all  the  questions  presented  for  my 
consideration,  I  deny  the  said  motion,  and  transmit  herewith  the  papers  for 
the  files  of  your  office. 


276  PRACTICE. 

BUNDY  vs.  FREMONT  TOWNSITE. 

Appral — Notice. — An  appeal  will  not  be  entertained,  if  notice  thereof  and  a  copy  of  the 
specifications  of  error  are  not  served  upon  the  opposite  party  within  the  prescribed  period. 

Acting  Secretary  Chandler  to  Acting  Comvmsioner  Stone,  August  1 6,  1889. 

This  case  purports  to  be  a  contest  by  Hiram  Bundy  against  the  townsite 
of  Fremoilt,  involving  the  N.  E.  ]^  of  Sec.  23  and  the  S.  E.  ^  of  Sec.  14. 
T.  8  S.,  R.  25  W.,  situated  in  the  Oberlin  land  district,  Kansas. 

Notice  of  the  decision  appealed  from  was  given  by  registered  mail,  as  we 
have  seen,  April  11,  1888,  and  notice  of  the  appeal  was  not  served  as  re- 
quired until  July  13,  1888,  nearly  a  month  after  the  full  seventy  days*  time 
allowed  in  such  cases  had  elapsed.  The  notice  which  the  attorney,  McCoun, 
swears  he  served  on  one  J.  B.  Smith,  on  or  about  May  20,  1888,  was  simply 
a  notice  that  the  contestant,  Bundy,  had  appealed  from  the  decision  of  your 
office  to  the  Secretary  of  the  Interior,  and  that  such  appeal  was  forwarded 
to  the  General  Land  Office,  by  registered  mail,  May  10,  1888.  No  specifica- 
tion of  errors  is  given  in  the  notice,  nor  did  any  accompany  the  same  when 
served,  nor  was  a  copy  of  the  appeal  ever  served  on  said  Smith.  Such  no- 
tice was,  therefore,  wholly  insufficient,  even  if  were  shown  that  said  Smith 
was  the  proper  party  upon  whom  to  serve  the  notice  of  appeal.  Under  the 
Rules  of  Practice  it  is  equally  important  that  the  specification  of  errors 
complained  of  shall  be  served  on  the  opposite  party,  as  that  the  notice  of 
appeal  shall  be  served,  and  the  service  of  both  must  be  within  the  time  pre- 
scribed. 

The  appeal  when  first  received  at  your  office  was  within  time,  but  being 
without  proof  of  service  was  properly  returned. '  It  now  appears  that  it  had 
not  only  been  forwarded  without  proof  of  service,  but  without  the  plainly 
required  service  having  been  made  at  all.  This  was  wholly  irregular,  and 
nothing  is  alleged  by  way  of  excuse  or  explanation  thereof.  That  which 
purports  to  be  an  appeal  can  in  no  sense  be  considered  as  such,  unless  ac- 
companied by  proof  that  service  thereof  has  been  made  as  required. 

In  view  of  the  foregoing,  there  is  nothing  to  do  but  to  dismiss  the  appeal 
herein  as  having  been  improvidently  awarded,  and  it  is  accordingly  so  or- 
dered. 

SCHWEITZER  vs.  WOLFE. 

Appeal — Specification  of  Errors. — An  appeal  will  not  be  considered  where  no  specification 
of  errors  is  filed. 

Acting  Secretary  MULDROW  to  Commissioner  Sparks,  September  17,  1886. 

On  January  2,  1884,  Richard  Wolfe  made  homestead  entry  of  S.  E.  ^ 
Sec.  9,  T.  155  N.,  R.  63  W.,  Grand  P'orks,  Dakota.  On  November  12, 
1884,  Lewis  Schweitzer  brought  contest  against  the  same  for  abandonment. 
On  motion  the  local  officers  dismissed  the  case  and  your  office  by  letter  of 
April  18,  1885,  reinstated  it.  From  this  action  Wolfe  appeals.  His  appeal 
reads  as  follows:  **Now  comes  Richard  Wolfe,  who,  by  his  attorney  John 
W.  Maher,  hereby  respectfully  appeals  from  the  decision  of  the  Hon.  Com- 
missioner for  the  reason  that  said  decision  was  contrary  to  law  and  the 
practice  of  the  Land  Department  !  *'  This  appeal  is  defective,  in  that  it 
does  not  set  forth  any  specifications  of  error  as  required  by  Rule  of  Practice 
No.  88.     For  that  reason  said  appeal  is  dismissed. 


INSTRUCTIONS. 

Rule  of  Practice  No.  86 — Waiver, — The  propriety  of  the  waiver  of  any  rule  of  practice  is 
a  matter  for  the  tribunal  in  charge,  subject  to  exception  and  final  adjudication  by  the 


Secretary. 
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Acting  Secretary  JosLYN  to  Commissioner  McFarland,  January  i6,  1885. 

In  reply  to  your  letter  of  15th  instant,  requesting  authority  to  waive  Rule 
86  of  Practice,  requiring  appeal  to  be  filed  within  sixty  days,  in  order  that 
you  may  extend  the  time  for  appeal  in  case  of  the  application  for  patent  to  the 
Jolly  Cobbler  Lode,  you  are  instruced  that  the  waiver  of  any  Rule  of  Prac- 
tice in  a  particular  case  under  your  own  jurisdiction  is  a  matter  for  your 
official  discretion — subject  to  exception  and  final  adjudication  whenever  the 
whole  case  shall  be  brought  before  me  in  the  regular  course  of  administra- 
tion. 

The  Department  cannot  be  aware,  in  advance,  of  the  particular  reason 
requiring,  at  any  stage  of  the  proceedings,  waiver  of  a  rule;  consequently 
the  propriety  of  such  waiver  must  necessarily  be  adjudged  by  the  tribunal 
having  the  matter  of  the  controversy  in  charge. 


HORTON  vs.  WILSON. 

Appeal — Specifications  of  Error. — On  appeal  to  the  Department  the  appellant  must  file 
specifications  of  error  clearly  and  concisely  designating  the  errors  of  which  he  complains. 

First  Assistant  Secretary  Chandler  to  Commissioner  Grokf,  November  20,  1889. 

In  the  case  of  Hiram  Horton  vs,  Albert  Wilson,  involving  the  latter's 
timber  culture  entry  for  the  N.  E.  ^  of  Sec.  23,  T.  116,  R.  58,  Watertown 
District,  Dakota,  said  Horton  appeals  from  your  office  decision  of  July  30, 
1888,  sustaining  the  action  of  the  local  officers  in  dismissing  his  contest  of 
said  entry. 

The  appellant's  assignments  of  error  are  as  follows ; 

1.  The  Commissioner  erred  in  dismissing  the  contest. 

2.  The  Commissioner  erred  in  sustaining  the  decision  of  the  local  office. 

These  allegations  are  insufficient  under  Rule  of  Practice  88,  which  re- 
quires, that  on  appeal  to  this  Department  the  appellant  shall  file  specifica- 
tions of  error  **  clearly  and  concisely  designating  the  errors  of  which  he 
complains.**     Pederson  i^s.  Johannesson  (4  L.  D.,  343). 

Apart  from  this,  however,  I  am  of  the  opinion,  after  a  careful  examination 
of  the  voluminous  testimony  adduced  at  the  hearing,  that  said  testimony 
fully  sustains  the  conclusion  reached  by  both  your  office  and  the  local 
officers,  to  the  effect  that  claimant  had  in  good  faith  complied  with  the  re- 
quirements of  the  timber  culture  law,  and  said  contest  was  unfounded. 

Said  appeal  is  dismissed  and  the  decision  of  your  office  affirmed. 


LOOP  vs.  VOORHEES  et  al. 

Appeal — Stay  of  Proceedings. — Pending  appeal  to  the  Department  all  proceedings  should  be 
stayed  until  final  action  thereon. 

Acting  Secretary  Muldrow  to  Commissioner  Sparks,  November  13,  1886. 

I  have  considered  the  case  of  Daniel  T.  Loop  vs.  Charles  Hamilton  and 
James  W.  Voorhees,  involving  the  timber  culture  entry  of  the  latter,  made 
March  20,  1882,  at  Mitchell,  Dakota,  for  the  N.  E.  yi^  of  Sec.  ii,  T.  11 1 
N.,  R.  69  W.,  said  case  being  before  me  on  the  appeal  of  Hamilton  from 
the  decision  of  your  office  of  April  11,  1885. 

Approving  the  conclusion  arrived  at  in  said  decision,  the  same  is  hereby 
affirmed. 

Since  the  pendency  of  said  appeal  in  this  Department,  you  transmitted 
the  record  of  the  contest  by  Loop  against  said  entry,  from  which  it  appears 
that  a  hearing  was  had  in  said  contest  on  September  25,  1885,  and  judg- 
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ment  rendered  in  favor  of  the  contestant  on  the  next  day,  all  of  which  was 
during  the  pendency  of  the  appeal  in  relation  to  the  right  of  Loop  to  contest 
said  entry.  This  was  irregular.  All  proceedings  should  have  been  stayed 
until  the  determination  of  the  questions  raised  on  appeal,  but  as  no  objec- 
tion seems  to  have  been  made  to  such  proceeding,  the  irregularity  therein 
is  not  deeiped  sufficient  to  call  for  another  hearing,  and  you  will  therefore 
adjudicate  the  case  on  the  evidence  and  record  as  now  before  the  Depart- 
ment. 

JOHN  M.  WALKER  et  al. 

Appeal — Acting  Commissioner. — A  decision  made  by  the  ActingConimissioner  of  the  General 
Land  Office  must  be  treated  as  if  made  by  the  Commissioner  himself,  for  the  law  provides 
that  the  Assistant  Commissioner  shall  act  as  Commissioner  in  the  absence  of  that  officer. 

The  General  Land  Office  has  no  jurisdiction  over  a  case  after  appeal  therein. 

Acting  Secretary  MuLDROW  to  Commissioner  ^^K^Yi^  March  17,  1887. 

On  November  18,  1886,  Attorneys  A.  G.  Heylum,  Van  H.  Manning, 
and  S.  F.  Marshall  filed  an  application  to  have  certified  to  this  Department 
the  proceedings  in  the  cases  of  John  M.  Walker,  C.  M.  Blair,  D.  C.  W. 
Brashears,  A.  W.  Harrison,  Moses  Roley,  James  R.  Blades,  Thomas  O. 
George,  W.  D.  Reynolds,  E.  S.  Whittenberg,  Willian  Bohannan,  John  Pen- 
dleton, Leland  Betterton,  Caleb  Sill,  John  F.  Parrish,  and  Edward  Rush, 
applicants  for  certification  of  additional  homestead  rights. 

It  appears  that  by  letter  of  August  12,  1886,  you  passed  upon  the  separate 
application  of  John  M.  Walker,  and  held  that  in  his  case  you  had  **  no 
right  to  make  the  certification  requested;"  that  on  August  20,  1886,  the 
Assistant  Commissioner  as  Acting  Commissioner  took  up  the  remaining 
cases  above  mentioned — C.  M.  Blair,  et  al. — and  decided  that  as  said  cases 
"  are  similar  to  the  Walker  case,  they  can  not  be  certified  to  for  the  reason 
mentioned  in  said  decision."  On  August  21,  1886,  a  joint  appeal  in  all  of 
said  cases  was  filed.  On  September  24th  ensuing  you  addressed  the  follow- 
ing letter  to  the  attorneys  representing  said  claimants. 

*'  My  attention  has  been  called  to  office  letter  of  20th  ultimo,  refusing  to  certify  to  addi- 
tional homestead  rights  in  the  following  cases,  viz :  C.  M.  Blair,  D.  C.  W.  Brashears,  A.  W. 
Harrison,  Moses  Roley,  James  R.  Blades,  Thomas  O.  George,  W.  D.  Reynolds,  E.  S.  Whit- 
tenberg, William  Bohannon,  John  Pendleton,  Leland  Betterton,  Caleb  Sill,  John  F.  Par- 
rish, and  Edward  Rush.  You  are  advised  that  I  have  not  considered,  nor  was  it  my  inten- 
tion to  have  acted  upon  any  of  the  above,  until  after  decision  by  the  Hon.  Secretary  of  the 
Interior  in  the  case  of  John  M.  Walker,  decided  by  me  August  12,  1886.  The  letter  of  the 
20th  ultimo  was  therefore  inadvertly  signed.  It  also  embraced  a  number  of  cases  which 
should  have  been  acted  upon  separately.  For  those  reasons  the  action  taken  by  said  letter 
of  August  20,  1886,  is  hereby  reconsidered  and  revoked.  Your  appeal  of  21st  ultimo  is  re- 
turned for  amendment  accordipgly.     The  usual  time  for  this  purpose  will  be  allowed. 

Respectfully,  WM.  A.  J.  SPARKS,  Commissioner r 

From  the  tenor  of  this  letter,  I  gather  that  it  was  the  intention  of  the 
Commissioner  to  withhold  decision  in  the  cases  of  C.  M.  Blair,  et  aL^  until 
the  Walker  case  had  been  decided  by  this  Department,  but  that  in  his  ab- 
sence the  Acting  Commissioner  took  up  said  cases  and  decided  them  in  ac- 
cordance with  the  principles  laid  down  in  the  Walker  case.  It  appears  that 
the  decision  of  the  Acting  Commissioner  was  properly  and  carefully  consid- 
ered by  him.  The  decision  itself  bears  evidence  that  the  cases  involved 
were  carefully  examined,  for  it  states  that  they  are  similar  to  the  Walker 
case  and  governed  by  it.  Respecting  this  similarity  to  the  Walker  case,  his 
opinion  and  yours  seem  to  be  the  same,  inasmuch  as  you  hold  them  subject 
to  the  determination  of  the  latter  case.  The  decision  made  by  the  Acting 
Commissioner  must  be  treated  as  if  made  by  the  Commissioner  himself;  for 
the  law  provides  that  the  Assistant  Commissioner  "  shall  act  as  Commissioner 
in  the  absence  of  that  officer"  (23  Stat.,  136).     Had  it  been  claimed  that 
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the  Acting  Commissioner  signed  the  decision  by  mistake  and  unintention- 
ally, a  diflerent  question  would  be  presented. 

The  facts  were  set  forth  in  my  letter  of  January  20th  last,  and  it  was 
therein  held  that  "  no  such  slate  of  facts  is  presented  as  to  take  the  case  out 
of  the  ordinary  rule  that  an  appeal  removes  a  case  from  the  jurisdiction  of 
the  lower  tribunal,"  and  you  were  directed  to  transmit  the  papers  in  said 
cases  to  this  Department.  Afterwards,  on  the  2 2d  of  said  month,  said  let- 
ter, on  verbal  request  of  the  Commissioner,  was  recalled  for  further  con- 
sideration. 

Upon  re-examination  of  the  case,  I  find  no  reason  for  disturbing  the 
former  order.  The  case  turns  altogether  on  the  question,  whether  your 
office  can  disturb  its  own  decision  after  appeal  therefrom  is  filed.  This 
question  was  first  presented  to  the  Department  in  the  case  of  McGovern  vs, 
Bartels  (3  C.  I..  O.,  70),  wherein  your  office,  after  having  rendered  its  de- 
cision on  the  ex  parte  statement  of  Bartels  made  after  appeal,  re-opened  the 
case  and  reversed  its  own  decision.  The  matter  was  presented  to  this  De- 
partment by  counsel  for  McGovern,  and  it  was  held  that  the  point  was  well 
taken,  **  for  after  appeal  the  case  was  beyond  your  jurisdiction." 

In  the  case  of  King  vs,  Leitensdorfer  (3  L.  D.,  no),  an  inspection  of 
the  record  of  the  facts  upon  which  that  case  was  decided  shows  that  the  rule 
adopted  in  the  McGovern-Bartels  case  was  not  only  not  departed  from,  but 
adhered  to.  Your  office  on  June  27,  1883,  had  rendered  a  decision  adverse 
to  King,  and  she  had  filed  appeal  therefrom.  A  motion  to  dismiss  the  ap- 
peal was  filed  by  Leitensdorfer  on  the  grounds : 

ist.  That  the  decision  of  June  27  was  merely  interlocutory,  and 

2d.  That  the  appeal  was  not  filed  in  time. 

Your  office  dismissed  the  motion,  and  the  case  came  up  on  appeal.  The 
Acting  Secretary  on  September  15,  1884,  held  : 

'•  I  concur  with  you  that  your  decision  of  June  27,  1883,  was  a  final  de- 
termination of  the  matter  as  presented  by  the  application  of  Mrs.  King,  and 
that  an  appeal  therefrom  by  her  to  this  Department  was  properly  taken. 
The  motion  to  dismiss,  however,  should  have  been  made  to  this  Department, 
and  not  to  your  office.  The  appeal  was  filed  in  time,  reckoning  from  the 
date  of  notice  to  the  attorneys  residing  in  Colorado,  and  when  said  appeal 
was  accepted  by  you,  your  jurisdiction  over  the  matter  ended.  (McGovern 
vs.  Bartels,  3  C.  L.  O.,  70).'* 

The  reference  to  the  McGovern-Bartels  case,  without  other  comment, 
shows  that  the  rule  laid  down  was  enforced,  and  not  changed.  The  expres- 
sion, **  when  said  appeal  was  accepted  by  you,  your  jurisdiction  over  the 
matter  ceased,"  refers  merely  to  the  jurisdiction  of  your  office  over  the  ap- 
peal {not  the  case)  under  the  then  existing  rule  of  practice.  For  Rule  82 
of  Rules  of  Practice,  approved  December  28,  1882,  then  provided : 

*•  When  the  Commissioner  considers  an  appeal  defective,  he  will  notify 
the  party  of  the  defect,  and  if  not  amended  within  fifteen  days  from  the 
date  of  the  service  of  such  notice,  the  appeal  will  be  dismissed  and  the  case 
closed." 

That  rule  was  amended  in  the  new  Rules  of  Practice,  approved  August 
i3f  1885,  so  as  to  read  as  follows  : 

•*  When  the  Commissioner  considers  an  appeal  defective,  he  will  notify 
the  party  of  the  defect,  and  if  not  amended  within  fifteen  days  from  the  date 
of  the  service  of  such  notice,  the  appeal  may  be  dismissed  by  the  Secretary 
of  the  Interior  y  and  the  case  closed." 

The  power  of  the  Commissioner  to  dismiss  an  appeal  for  "defect"  is 
thus  taken  away.  But  even  under  the  old  Rule  82  that  officer  had  no  right 
to  review  and  revoke  his  decision  on  the  case  after  appeal,  but  simply  to 
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dismiss  the  appeal,  on  failure  of  appellant  to  amend.  At  the  date  of  the 
McGovern-Bartels  decision,  July  19,  1876,  no  rule  touching  this  question 
existed.  At  the  date  of  the  decision  in  the  case  at  bar,  the  new  rule  was  in 
force,  and  the  power  to  dismiss  an  appeal  for  **  defect  "  was  lodged  in  the 
Secretary. 

In  this  discussion,  cases  in  which  thie  Commissioner  "shall  decide  that  a 
party  has  no  right  of  appeal  *'  are  not  contemplated,  for  they  are  specially 
provided  for  in  Rules  Z^,  84  and  85. 

It  is  not  urged  in  this  case  that  the  appeal  should  have  been  rejected  for 
"defect,"  or  that  it  was  not  filed  in  time;  that  the  parties  have  no  stand- 
ing as  appellants,  or  that  the  case  is  appealable.  Had  any  of  these  proposi- 
tions been  urged  as  a  basis  for  rejecting  the  appeal,  a  very  different  case 
would  be  presented  for  the  Secretary. 

But  I  find  in  the  case  of  Ward  vs.  Dixon  et  al.,  decided  by  you  Decem- 
ber 18,  1886,  and  now  on  appeal  before  this  Department,  that  you  have  fol- 
lowed the  rule  laid  down  in  McGovern  vs.  Bartels.  In  the  Ward-Dixon 
case,  one  Gray  filed  a  motion  for  review  of  the  said  decision  of  your  office, 
and  you  denied  the  same,  on  the  ground  that  your  jurisdiction  over  the  case 
had  ceased  upon  the  filing  of  an  appeal  by  Ward. 

In  this  case  you  characterized  the  application  for  transmission  of  record 
to  the  Secretary  as  an  appeal^  in  the  following  language  :  ^^Your  appeal  oi 
2ist  ultimo  is  returned  for  amendment  2iCCor6\i\g\y.^* 

Finally,  I  can  see  no  good  reason  for  departing  from  the  rule  that  an  ap- 
peal places  a  case  beyond  your  jurisdiction.  It  has  been  followed  for  many 
years  in  the  practice  of  this  Department,  and  is  in  my  opinion  in  conformity 
with  the  practice  of  the  courts.  I  am  therefore  of  opinion  that  the  action 
of  your  office  in  revoking  said  decision  of  August  20  was  without  authority 
of  law.  To  hold  otherwise  would  give  the  Commissioner  unchecked  power 
to  make  adverse  decisions  affecting  the  rights  of  parties,  and  then  by  revo- 
cation deprive  them  of  the  right  of  appeal.  It  would  also  go  far  to  obstruct 
the  Secretary  in  the  exercise  of  his  supervisory  authority. 

You  will  accordingly  transmit  to  this  Department  all  the  papers  in  said 
cases,  in  order  that  such  action  may  be  had  as  may  seem  right  and  proper  in 
the  premises. 


ESTELLA  SADLER. 

Evidence  Submitted  after  Appeal. — Where  an  entry  is  held  for  cancellation  because  of  want 
of  good  faith,  and  pending  appeal  from  said  action  evidence  is  submitted  intended  to  re- 
remove  the  objections  found,  no  adverse  claim  appearing,  the  case  will  be  returned  to  the 
Commissioner  for  consideration  of  the  new  evidence. 

Assistant  Secretary  MULDROW  to  Commissioner  Stockslager,  September  15,  1888. 

On  April  2,  1887,  you  rejected  the  final  proof,  and  held  for  cancellation 
the  homestead  and  cash  entry  of  Estella  Sadler  for  the  S.  J^  N.  E.  ^,  and 
lots  5  and  6,  Sec.  5,  T.  107  N.,  R.  54  W.,  Mitchell,  Dakota.  From  said 
decision  Estella  Sadler  appealed. 

Since  the  pendency  of  said  appeal  before  this  Department  Estella  Sadler 
has  filed  certain  affidavits  by  way  of  supplemental  proof,  intended  to  show 
her  good  faith  in  the  matter  of  settlement,  improvement  and  residence  upon 
said  tract. 

Inasmuch  as  said  entry  was  held  for  cancellation  by  you  because  of  want 
of  good  faith  and  a  proper  compliance  with  the  requirements  of  law  as  to 
settlement,  improvement  and  residence,  I  have  concluded  instead  of  passing 
upon  said  appeal,  the  better  practice  would  be  to  return  the  case  to  you  in 
order  that  you  may  pass  upon  the  newly  filed  testimony. 
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ARNOLD  vs.  HILDRETH. 

Decision  of  Local  Office — Notice  of  Appeal — The  failure  of  the  Receiver  to 
concur  in,  or  dissent  from  the  opinion  of  the  Register,  rendered  in  a  con- 
test, will  not  operate  to  deprive  the  Commissioner  of  jurisdiction  on  appeal 
from  the  decision  of  the  Register. 

The  death  of  an  entryman,  who  has  secured  a  favorable  decision  from  the 
Commissioner  in  a  pending  contest,  occurring  after  said  decision,  but  before 
appeal  therefrom,  renders  it  necessary,  in  case  of  appeal,  to  serve  notice 
thereof  on  the  representative  of  the  estate  of  the  deceased  entryman,  in  order 
to  give  the  Department  jurisdiction  in  the  case. 

Secrttary  ViLAS  to  Commissioner  Stockslager  June  9,  1888.  (6  L.  D.,  779;  15  C.  L.  O., 
182.) 

SHELDON  vs.  WARREN. 

Appeal — Acknowledgment  of  Service. — Acknowledgment  of  service,  by  opposing  counsel,  of 
an  appeal  taken  after  the  time  allowed  therefor,  does  not  cure  the  defect  or  waive  the 
right  to  have  said  appeal  dismissed. 

Secretary  ViLAS  to  Commissioner  Stockslager,  June  15,  1888. 

Freelan  S.  Warren,  by  his  attorney,  Norton  D.  Walling,  has  filed  appli- 
cation for  certification  of  the  record  in  the  above  stated  case  under  Rules  83 
and  84.  Rules  of  Practice.  Exhibited  with  said  application  is  a  copy  of 
your  office  letter  of  November  21,  1887,  addressed  to  the  Register  and  Re- 
ceiver at  Huron,  Dakota,  as  follows: 

"By  letter  of  February  9,  1887,  Freelan  S.  Warren's  H.  E.  5407,  S.  E. 
^,  Sec.  22,  T.  120  N.,  R.  66  W.,  was  held  for  cancellation  upon  the  testi- 
mony submitted  in  the  case  of  Henry  F.  Sheldon  vs.  said  Warren.  It  is 
shown  by  your  letter  of  October  27,  1887,  that  notice  of  this  decision  was 
given  Warren,  through  his  attorney,  N.  D.  Walling,  Huron,  April  28, 
1887." 

You  transmit  the  appeal  filed  by  said  Walling  July  1 1,  1887.  The  appeal 
not  having  been  filed  in  time  cannot  be  entertained,  Rules  86  and  90. 

It  is  admitted  by  applicant  that  said  appeal  was  not  taken  in  time,  but, 
he  alleges  that  **by  verbal  agreement  between  affiant  and  the  said  Comfort, 
the  time  was  extended,  as  will  appear  from  acceptance  of  said  notice  of  ap- 
peal by  opposing  counsel."  What  that  agreement  is  is  not  shown  by  the 
application. 

Acknowledgement  of  service  by  opposing  counsel  of  an  appeal  taken  after 
the  time  does  not  cure  the  defect,  or  waive  the  right  to  have  said  appeal 
dismissed. 

The  application  is  denied. 

COPIES  OF  ARGUMENT. 

Decisions  of  Local  Officers. — Copies  of  argument  or  evidence  of  service  on  opposing  party, 
or  his  attorney,  is  required  under  decisions  by  the  local  officers,  the  same  as  in  cases  of 
appeal  from  the  decision  of  the  General  Land  Land  Office. 

Acting  Commissioner  Holcomb  to  Register  and  Receiver ^  Grand  Island^  Neb. ^  June  2, 
1881. 

You  state  that  some  of  the  attorneys  practicing  before  your  office  refuse 
to  file  copies  of  their  arguments  in  cases  appealed  from  your  decisions  ;  the 
**  Rules  of  Practice"  not  requiring  them  to  do  so.  This  provision  was  un- 
intentionally omitted  from  the  rules,  and  you  are  directed  to  require  parties 
to  file  copies  of  argument,  or  produce  evidence  of  service  upon  the  opposing 
party  or  attorney  in  all  cases  where  such  action  would  be  required  if  the 
appeal  were  from  the  decision  of  this  office. 
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JAMES  AND  DENNIS  QUINNILTY. 

Specification  of  Errors. — Where  the  intention  to  appeal  is  clearly  expressed  in  a  paper  filed 
in  tinne,  which  contains  a  statement  of  grounds  of  appeal  and  declaration  that  in  due  time 
argument  will  be  filed,  etc.,  it  should  be  regarded  as  sufficient  notice  of  appeal. 

Commissioner  McFarland  to  Register  and  Receiver^  Natchitoches^  La.,  May  I,  1 384. 

December  31,  1883,  Mr.  Safford  presented  to  and  filed  with  you  a  paper 

in  the  following  terms : 

Natchitoches,  December  28, 1884. 
Register  and  Receiver,  U.  S.  L.  O.,  Natchitoches,  La. 

Gentlemen:  I  desire  to  appeal  to  the  honorable  Commissioner  of  the  General  I^nd 
Office  from  your  action  in  the  matter  of  the  contest  respecting  the  delivery  of  the  patent  to 
Sec.  37,  T.  II,  R.  10,  5876.74  acres,  in  this  district,  known  as  the  private  land  claim  of 
James  and  Dennis  Quinnilty,  as  announced*  in  your  note  of  4th  instant,  on  the  ground — 

That  said  action  is  contrary  to  the  law  and  the  evidence;  is,  indeed,  no  decision,  but  a 
mere  announcement  of  refusal  to  decide. 

In  due  time  I  shall  prepare  a  statement  and  argument  in  the  case,  which  I  will  forward 
to  the  Commissioner  through  your  office. 

I  should  sooner  have  acted  but  for  absence,  and,  since  my  return,  sickness. 

Respectfully,  your  obedient  servant,  HENRY  SAFFORD, 

For  Sel/y  Safford  &*  Sampayrac,  Heirs  of  David  Vawter  et  al. 

Under  date  of  January  23,  1884,  Mr.  Safford  presented  to  you  a  paper 
addressed  to  this  office,  with  the  following  caption : 

In  the  matter  of  an  appeal  taken  by  me  28th  ultimo,  from  the  action  of  the  Register  and 
Receiver  in  the  matter  of  the  contest  for  the  delivery  of  the  patent  issued  July  9.  1 883,  to 
Sec.  37,  T.  II,  R.  10,  5,876.74  acres,  and  known  as  the  claim  of  James  and  Dennis  Quin- 
nilty. 

With  the  Register's  letter  of  February  12,  1884,  this  paper  and  the  several 
papers  and  documents  forming  the  record  in  the  case  were  transmitted  to 
this  office  in  the  usual  manner  of  transmitting  a  case  on  appeal. 

Following  this,  February  18,  1884,  the  Register  forwarded  from  your 
office  a  motion  by  Messrs.  Buckner,  Watkir^s,  and  Scarborough,  for  the 
heirs  of  E.  L.  Hyams,  to  dismiss  said  appeal,  on  the  ground  stated — that 
it  was  not  taken  within  the  thirty  days  allowed  by  Rule  44  of  the  Rules  of 
Practice;  the  movers,  it  seems,  regarding  the  paper  filed  by  Mr.  Safford, 
dated  December  28,  1883,  as  merely  a  notification  of  his  intention  to  appeal. 
With  said  motion  was  also  forwarded  a  statement  signed  by  the  Register, 
certifying  that  said  paper,  dated  December  28,  1883,  and  the  brief  above 
mentioned,  dated  January  23,  1884,  were  the  only  papers  filed  by  Mr.  Saf- 
ford relating  to  an  appeal,  and  that  the  paper  of  December  28  was  under- 
stood by  him,  the  Register,  to  be  merely  a  notification  of  intention  to 
appeal. 

The  question  presented  by  this  statement  of  the  case  is  upon  the  motion 
to  dismiss  the  appeal  from  your  decision  upon  the  re-hearing,  on  the  ground 
aforesaid,  namely,  that  no  appeal  was  taken  in  time. 

The  decision  was  rendered,  and  Mr.  Safford  had  notice  thereof  December 
4,  1883.  His  brief,  presented  to  you  to  be  forwarded  to  this  office,  was  not 
intended,  and  does  not  purport  to  be  an  appeal. 

If  an  appeal  was  taken  it  was  by  the  paper  dated  December  28,  and  filed 
with  you  December  31,  1883,  which  was  within  the  time  allowed  by  the 
rules.  This  paper  the  movers  to  dismiss  characterize  as  only  a  notice  of  in- 
tention to  appeal,  and  the  Register  certifies  that  he  so  understood  it.  In 
this  I  think  they  were  equally  in  error. 

There  was  no  necessity  for  filing  notice  of  intention  to  appeal.  No  such 
proceeding  is  required  or  known  in  the  practice.  The  paper  filed  is  not  a 
notice  of  intention ;  indeed,  says  nothing  about  intention.  The  language 
says: 
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I  desire  to  appeal from  your  action on  the  ground,  etc.     In  duo 

time  I  will  prepare  a  statement  and  argument  in  the  case,  wl)ich  I  will  forward  to  the  Com- 
missioner through  your  office. 

Among  the  synonyms  of  the  verb  desire  are  ask,  beg,  request,  solicit,  etc. 
If  the  language  had  been  "  I  ask  to  appeal,"  **  I  beg,  or  beg  leave  to  ap- 
peal/' it  would  hardly  have  been  taken  as  anything  else  than  the  assertion 
and  exercise  of  the  rights  of  appeal ;  and  the  expression  used  being  equiva- 
lent to  either  of  the  above,  less  direct,  to  be  sure,  but  more  courteous  and 
deferential  to  the  officials  addressed  than  **  I  appeal,"  but  in  substance  the 
same,  especially  taken  in  connection  with  the  statement  of  the  grounds  of 
appeal,  or  "points  of  exception,"  as  required  by  the  rule,  and  the  further 
statement  that  in  due  time  an  argument  in  the  case  would  be  presented,  to 
be  forwarded  to  this  office,  the  paper  in  question  should,  I  think,  have  been 
regarded  as  an  appeal  from  the  decision  to  which  it  refers. 

I  therefore  hold  that  the  appeal  was  well  taken,  and  deny  the  motion  for 
dismissal. 

You  will  give  notice  of  this  decision  to  the  parties  interested,  and  inform 
them  of  their  right  of  appeal,  and  advise  this  office  of  the  date  and  manner 
of  giving  said  notice. 


TURNER  vs.  BUMGARDNER. 

Rejected  Application — Homesteads. — Information  as  to  the  right  of  appeal  not  having  been 
given  under  Rule  66  of  Practice,  the  right  of  the  rejected  applicant  to  be  subsequently 
heard  is  recognized.  An  entry  made  for  the  purpose  of  wrongfully  acquiring  the  im- 
provement of  another,  and  under  which  settlement  could  only  be  consummated  by  for- 
cible intrusion,  confers.no  right  under  the  homestead  law. 

Acting  Secretary  MuLDROW  to  Commissioner  SvKtLViSy  January  22,  1887. 

I  have  considered  the  case  of  George  W.  Turner  vs,  George  W.  Bumgard- 
ner,  involving  the  S.  E.  ^  of  Sec.  12,  T.  9  N.,  R.  10  E.,  M.  D.  M.,  Sac- 
ramento district,  California. 

Bumgardner  made  homestead  entry  of  said  tract  April  22,  1884.  Turner 
applied  to  make  homestead  entry  of  the  same  tract  on  the  29th  of  the  same 
month ;  but  his  application  was  rejected  because  of  the  prior  entry  of  Bum- 
gardner. 

October  21,  1884,  Turner  presented  before  the  local  office  affidavits  alleg- 
ing settlement  prior  to  that  of  Bumgardner,  and  a.sked  for  a  hearing,  which 
was  had  December  6,  1884.  The  local  officers  rendered  joint  decision  in 
favor  of  Turner,  and  recommended  the  cancellation  of  Bumgardner*s  en- 
try. 

Bumgardner  appealed  to  your  office,  which  by  letter  of  June  5,  1885,  af- 
firmed the  decision  of  the  local  officers.     Bumgardner  appealed. 

Bumgardner  is  not  in  a  position  to  demand  the  protection-  of  the  Depart- 
ment for  an  entry  knowingly  initiated  in  fraud  of  the  rights  of  a  prior  set- 
tler, and  attempted  to  be  consummated  through  force  and  lawlessness. 
And  an  entry  which  has  been  erroneously  allowed,  or  which  conflicts  with 
previously  acquired  rights,  is  voidable,  and  upon  proper  showing  may  be 
set  aside  and  annulled  (Wolf  vs.  Strubble,  i  L.  D.,  457;  9  C.  L.  O.,  148). 
In  my  opinion  Turner  has  made  such  a  showing  as  to  justify  the  setting  aside 
and  annulment  of  Bumgardner's  entry;  and  I  affirm  your  decision  holding 
the  same  for  cancellation. 

Rule  66  of  Practice  provides  that  in  case  of  every  rejected  application  to 
file  upon  or  enter  any  of  the  public  lands,  the  Register  and  Receiver  shall 
"promptly  advise  the  party  in  interest  of  their  action,  and  of  his  right  of 
appeal."  But  in  the  case  at  bar  the  local  officers,  when  they  rejected 
Turner's  application  to  enter,  neglected  to  notify  him  of  his  right  to  appeal. 
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He  was  thus  left  in  igfnorance  of  the  proper  course  to  pursue  for  the  protec- 
tion of  his  rights.  Therefore  in  my  opinion  he  ought  not  to  be  considered 
to  have  lost  his  right  of  appeal  because  of  his  failure  to  do  so  within  the 
time  prescribed  by  the  rules  of  your  office. 

For  the  reasons  herein  given,  and  in  view  of  the  good  faith  manifested  by 
Turner  in  fulfilling  the  requirements  of  the  law  as  regards  residence,  im- 
provement, and  cultivation,  I  affirm  your  decision  awarding  him  the  tract  in 
controversy. 

You  will  direct  the  local  officers  to  accept  his  application. 


MOSES  H.  DeCELLE. 

Noticr — Appeal  After  Time, — To  entitle  himself  to  an  appeal  long:  after  the  date  of  the 
decision  complained  of,  the  local  land  officers  having  reported  due  service  of  notice  upon 
him,  a  party  must  show  by  more  than  unverified  and  uncorroborated  statement  that  no 
notice  of  the  decision  had  been  received  by  him. 

Secretary  ViLAS  to  Commissionet  Stockslager,  June  9,  1888. 

On  December  7,  1886,  Chas.  B.  Kennedy,  as  attorney  for  the  claimant, 
filed  in  the  local  office  an  appeal  from  your  office  decison  of  November  9, 
1885. 

In  this  appeal  it  is  said : 

I  would  further  state  that  claimant,  Moses  H.  DeCelle,  had  no  notice  un- 
til about  a  month  ago  of  the  contents  of  said  Commissioner's  letter  "  C  " 
of  November  9,  1885,  the  notice  having  been  sent  to  the  wrong  post-office, 
and  being  uncalled  for  were  sent  to  the  Dead  Letter  Office  and  then  re- 
turned to  the  Mitchell  land  office,  and  about  a  month  ago  got  into  the 
hands  of  claimant,  all  of  which  appears  by  the  envelope  containing  said 
notice,  which  is  hereto  attached. 

The  notice  sent  in  said  envelope  is  not  filed,  and  the  envelope  itself  shows 
that  it  was  mailed  in  the  first  instance  at  Mitchell  on  July  9,  1886,  just  ten 
days  after  your  office  letter  directing  the  local  officers  to  inform  the  claimant 
of  the  final  cancellation  of  his  entry,  and  presumably  contained  that  notice 
rather  than  a  notice  of  your  office  decision  of  November  9,  1885  ;  notice  of 
which  decision  the  local  officers  reported  April  8,  1886,  had  been  given  the 
claimant. 

The  statement  noted  above,  which  is  all  that  is  submitted  upon  the  ques- 
tion of  notice  of  the  decision,  was  not  made  by  the  claimant  in  person, 
although  he  is  only  one  who  could  have  personal  knowledge  of  the  facts, 
but  is  the  voluntary  statement  of  the  attornev,  who  could  not  have  personal 
knowledp:e  of  the  facts,  and  is  not  supported  by  the  oath  of  any  one. 

A  party,  to  entitle  himself  to  an  appeal  after  the  lapse  of  more  than  a 
year  after  the  date  of  the  decision  complained  of,  and  in  the  presence  of  the 
report  of  the  local  officers  that  he  had  been  duly  notified  of  that  decision, 
is  required  to  show  by  more  than  the  unverified  and  uncorroborated  state- 
ment of  his  attorney  that  no  notice  of  such  decision  had  been  received  by 
him  until  within  sixty  days  of  the  filing  of  his  appeal.  The  claimant  here 
has  not  set  up  such  facts  as  would  entitle  him  to  an  appeal  at  the  late  date 
he  asked  for  it,  nor  are  such  facts  he  does  set  up  properly  presented,  and 
therefore  his  appeal  is  hereby  dismissed. 


ELLIOTT  vs.  NOEL.  • 

Appeal. — Non-compliance  with  one  Rule  of  Practice  by  the  local  officers  excuses  non- 
compliance with  another  rule  by  a  party  to  the  contest. 

Settlemetit — Exception. — As  the  circumstances  of  this  case  are  declared  exceptional,  the 
land  in  dispute  is  awarded  to  the  second  or  subsequent  settler. 
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Secretary  Lamar  to  Commissioner  Sparks,  July  28,  1885. 

The  case  of  William  H.  Elliott  vs,  Mac  Noel  has  been  considered,  on  ap- 
peal by  Noel  from  the  decision  of  your  office  dated  June  6,  1884,  wherein 
his  pre-emption  filing  was  held  for  cancellation,  so  far  as  it  relates  to  the  S. 
J^  of  the  N.  E.  ^  of  Sec.  25,  Twp.  59,  R.  18,  Duluth,  Minnesota. 

Elliot  filed  a  motion  requesting  this  Department  to  dismiss  the  appeal  on 
the  ground  that  it  was  not  filed  within  the  time  prescribed  by  the  Rules  of 
Practice. 

The  record  shows  that  the  local  officers  verbally  informed  Noel's  attorney 
of  the  action  of  your  office  of  June  6,  1884. 

Noel's  appeal  was  filed  August  16,  1884,  being  the  sixty  first  day  after  no- 
tice. (See  Rule  86  of  Practice.)  Rule  17  of  Practice,  however,  provides 
that  noiice  of  decisions  shall  be  in  writing,  and  as  the  local  officers  erred  in 
not  complying  with  the  rule,  the  motion  to  dismiss  will  not  be  entertained. 


ROACH  vs.  MYERS  &  COLE. 

Notice — Resident  Counsel. — When  notice  of  decision  is  given  to  resident  counsel,  and  to  the 
party  through  the  local  office,  the  time  for  appeal  should  be  computed  as  commencing  to 
run  from  date  of  service  of  notice  upon  the  party  himself. 

Commissioner  McFarland  to  Register  and  Receiver ^  St.  Cloud,  Minnesota,  October  17, 
1881. 

I  have  considered  the  motion  filed  by  defendant's  attorneys  to  dismiss  the 
appeal  in  the  case  of  Milledge  L.  Roach  vs.  James  Myers  and  Harlan  Cole, 
for  the  reason  that  said  appeal  was  not  filed  m  this  office  within  the  period 
limited  by  the  Rules  of  Practice. 

The  decision  in  said  case  was  rendered  June  25,  1881,  and  the  appeal 
was  filed  in  this  office  by  Roach's  resident  attorneys  September  i,  1881. 
The  notices  to  resident  counsel  have  even  date  with  the  decision,  and  were 
mailed  June  27,  1881,  so  that  if  the  sixty  days  allowed  for  appeal  by  Rule 
86  (exclusive  of  the  day  of  mailing  notice)  commenced  to  run  from  time  of 
service  of  notice  upon  resident  counsel,  the  time  for  filing  appeal  expired 
August  26,  1 88 1. 

The  local  officers  were,  however,  in  accordance  with  the  invariable  prac- 
tice of  this  office,  instructed  by  the  closing  paragraph  of  the  decision  to 
notify  the  parties  in  interest  of  the  contents  thereof.  When  notice  of  de- 
cision is  given  by  the  local  officers,  ten  days  additional  to  the  time  allowed 
by  Rule  86  are  allowed  for  transmission  of  notice  and  return  of  the  appeal 
through  the  mails,  thus  allowing  the  party  seventy  days  from  date  of  their 
notice  within  which  to  file  his  appeal.  There  may  be  some  question  as  to 
when,  in  case  of  notice  being  given  both  to  a  party's  attorney  resident  in 
this  city  and  to  himself  through  the  local  office,  the  time  commences  to  run 
— whether  from  date  of  notice  to  himself  or  to  his  attorney.  In  such  a  case 
I  am  of  opinion  that  the  rules  should  be  liberally  construed  that  the  party  in 
interest  may  have  every  opportunity  to  secure  his  right  of  appeal,  and  con- 
sequently that  the  time  allowed  for  that  purpose  should  be  computed  as 
commencing  to  run  from  date  of  service  of  notice  upon  the  party  himself. 
From  this  standpoint  the  appeal  of  Roach  was  filed  in  time,  and  the  motion 
to  overrule  the  same  is  accordingly  dismissed.  The  case  will  be  transmitted 
to  the  Hon.  Secretary  of  the  Interior  in  its  regular  order. 


THYEN  vs.  BRYANT. 

Secretary  TELLER  to  Commissioner  McFarland,  May  17,  1883. 

I  concur  with  you,  however,  in  the  opinion  that  under  Rule  44  of  Practice 
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thirty  days  should  be  allowed  from  date  of  receipt  by  mail  of  notice  of  de- 
cisions by  Registers  and  Receivers,  and  that  ten  days'  additional  should  be 
allowed  for  the  transmission  of  such  notice  and  the  return  of  appeal  to  the 
local  office. 

[Affirms  Markers  vs.  Canady,  vol.  9,  p.  75.] 


NICHOLSON  vs.  DUFFY. 

Appeal —  Waiver. — Where  the  contestant's  attorney,  in  fraud  of  his  client,  waived  the  right 
of  appeal  and  filed  a  new  contest  on  behalf  of  another  against  the  same  entry,  the  right  of 
ap))eal  was  not  cut  off  by  the  said  waiver  or  the  new  contest. 

Secretary  Lamar  to  Commissioner  Sparks,  yanuary  20,  1886. 

William  E.  Nicholson  contested  timber  culture  entry  No.  5685,  for  S. 
W.  ^  Sec.  19,  T.  108  N.,  R.  60  W.,  Mitchell,  Dakota,  made  by  Martin 
Duffy. 

On  appeal,  your  office  decided  adversely  to  Nicholson's  contest,  by  letter 
of  June  2,  1885.  On  June  9,  1885,  the  local  office  sent  to  Nicholson  by 
mail  notice  of  said  decision.  On  July  26,  1885,  Charles  Winchester,  who 
appears  as  attorney  of  record  fbr  Nicholson  in  said  case,  filed  in  your  office 
a  waiver  of  Nicholson's  right  of  appeal,  and  on  the  same  day  offered  a  con- 
test in  favor  of  Homer  Smythe  against  the  same  entry.  On  August  25, 
1885,  Nicholson  by  his  attorneys,  Washburn  &  Curry,  filed  in  the  local 
office  an  appeal  from  your  decision  of  June  2d,  which  by  letter  of  Septem- 
ber 2,  1885,  you  refused  to  entertain,  upon  the  ground  that  Winchester, 
who  appeared  as  attorney  of  record  for  Nicholson,  had  prior  thereto  filed  a 
waiver  of  the  right  of  appeal  in  behalf  of  Nicholson  ;  that  a  new  contest  by 
Homer  Smythe  was  on  that  day  allowed  against  said  entry,  and  that  Win- 
chester's action  waiving  the  right  of  appeal  was  binding  on  Nicholson. 

A  waiver  of  a  legal  right,  to  be  operative,  must  be  supported  by  an  agree- 
ment founded  on  a  valuable  consideration ;  or  the  act  relied  on  as  a  waiver 
must  be  such  as  to  estop  a  party  from  taking  advantage  of  his  own  act  to  the 
injury  of  another  who  has  acted  upon  it.  A  fortiori^  an  attorney  has  no 
such  right,  especially  when  fraud  appears  as  the  motive  for  such  act. 

Affidavits  have  been  filed  in  this  case  to  the  effect  that  Winchester  made 
this  waiver  as  a  punishment  to  Nicholson  for  refusing  to  pay  his  fee,  and 
that  he  initiated  the  contest  of  Smythe  in  furtherance  of  it.  Nicholson  also 
files  affidavit  denying  that  he  authorized  Winchester  to  withdraw  or  waive 
his  right  of  appeal.  Under  this  state  of  facts,  Nicholson  lost  no  rights  by 
such  improper  conduct  on  the  part  of  Winchester,  and  Smythe  acquired 
none  that  would  defeat  Nicholson's  right  of  appeal. 

Allowing  the  time  for  transmission  of  notice  by  mail,  as  provided  for  by 
Rule  87  of  Rules  of  Practice,  Nicholson's  appeal  was  filed  in  time. 

As  the  application  and  accompanying  papers  show  sufficient  grounds  for 
granting  the  right  of  appeal  without  requiring  the  record  to  be  certified, 
your  decision  is  reversed.  You  will  therefore  transmit  the  record  of  the 
case  to  the  Department,  notifying  the  parties  that  it  is  pending  here  on  ap- 
peal, and  that  under  the  rules  they  have  thirty  days  from  date  of  notice  in 
which  to  file  argument. 

WITHEE  vs.  MARTIN. 

Appeal — Re-heariftg — Review. — An  application  for  review  or  re-hearing  does  not  admit  the 
correctness  of  the  decision,  nor  cut  off  the  right  of  appeal.  A  motion  for  a  rehearing  in 
a  case  pending  before  the  local  office  should  be  promptly  passed  ujx)n  by  the  district  offi- 
cers. The  time  between  the  filmg  of  a  motion  for  a  re  hearing  or  review  and  the  notice 
of  the  decision  thereon  is  excluded  in  computing  the  time  allowed  for  appeal.  After  an 
appeal  has  been  taken ,  a  motion  lor  review  will  not  lie. 
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Acting  Secretary  MuLDROW  to  Commissioner  Sparks,  May  19,  1885. 

I  have  considered  the  case  of  Joseph  N.  Withee  vs,  Robert  Martin,  in- 
volving the  right  to  the  N.  W.  ^  of  Sec.  25,  T.  98,  R.  53,  Yankton,  Da- 
kota Territory,  as  presented  by  the  appeal  of  Withee  from  the  decision  of 
your  office  dated  May  3,  1884,  dismissing  his  contest  against  Martin's  home- 
stead entry  covering  said  tract. 

The  grounds  of  appeal  are :  ist.  Error  in  reversing  the  decision  Of  the 
local  land  officers.  2d.  Error  in  dismissing  said  contest,  since  the  claimant 
has  never  appealed  from  the  decision  of  the  Register  and  Receiver,  and,  by 
asking  for  a  re-hearing,  he  thereby  admits  the  justice  of  their  decision. 

It  is  apparent  upon  the  face  of  the  record  that  there  was  irregularity  in 
the  action  of  the  Register  and  Receiver.  Rule  seventy-seven  of  the  Rules 
of  Practice  provides  that  motions  for  re-hearings  and  review  must  be  filed 
in  the  office  wherein  the  decision  to  be  affected  by  such  re-hearing  or  review 
was  made,  or  in  the  local  land  office  for  transmittal  to  the  General  Land 
Office.  Rules  seventy-nine  and  eighty  {ibid.')  provide  that  the  time  between 
the  filing  of  a  motion  for  re-hearing  or  review  and  t^e  notice  of  the  deci- 
sion upon  such  motion  shall  be  excluded  in  computing  the  time  allowed  for 
appeal,  and  that  after  an  appeal  has  been  taken,  no  motion  for  a  re-hearing 
will  lie. 

The  motion  in  the  present  case  was  filed  in  the  local  land  office  strictly  in 
accordance  with  the  Rules  of  Practice.  It  was  clearly  the  duty  of  the  Reg- 
ister and  Receiver  to  act  upon  said  motion  promptly,  and,  in  case  of  its  re- 
fusal, an  appeal  from  the  original  decision  would  bring  the  whole  case  reg- 
ularly before  your  office.  It  does  not  necessarily  follow  that,  because  Martin 
applied  for  a  rehearing,  he  thereby  admits  the  correctness  of  the  decision  of 
the  local  officers.  The  filing  of  the  motion  did  not  cut  off  his  right  of  ap- 
peal, and  it  is  quite  reasonable  that  he  should  wish  to  strengthen  his  proof 
by  such  additional  evidence  as  had  been  subsequently  discovered.  Although 
it  would  have  been  more  regular  to  have  required  the  Register  and  Receiver 
to  pass  upon  the  motion  for  a  re-hearing,  yet,  since  the  contestant  has  ap- 
pealed from  the  decision  of  your  office,  he  can  not  deny  the  jurisdiction  of 
this  Department  to  pass  upon  the  whole  record.  Griffin  vs.  Marsh  (2  L.  D., 
28 ;   10  C.  L.  O.,  67.) 

It  was  held  in  said  decision  that  not  one  of  the  allegations  of  the  contest- 
ant was  substantiated  by  the  testimony  offered  by  him.  A  careful  exami- 
nation of  the  testimony  shows  that  the  conclusions,  as  set  forth  in  said  de- 
cision, are  correct,  and  it  is  accordingly  affirmed. 


BUSHNELL  vs.  BURTT. 

Appeal, — Rules  48  and  49  of  Practice  contemplate  the  reversal  or  modification  of  a  decision 
of  the  local  othce,  if  it  is  contrary  to  existing  laws  and  regulations,  though  the  appeal 
therefrom  is  nut  filed  in  time. 

Secretary  Lamar  to  Commissioner  SPARKS,  October  30,  1886. 

I  have  considered  the  case  of  W.  D.  Bushnell  vs.  Harry  D.  Burtt,  involv- 
ing the  lalter's  timber  culture  entry  No.  1404,  on  the  S.  W.  J^  of  Sec.  4,  T. 
114,  R.  75,  Huron,  Dakota,  on  appeal  by  Bushnell  from  your  decision  of 
May  8,  1885,  holding  his  entry  for  cancellation. 

Your  said  decision  was  made  upon  the  appeal  of  Bushnell  from  the  action 
of  the  local  officers,  urging  that  said  action  was  irregular  and  contrary  to  ex- 
isting regulations,  and  it  dismissed  the  appeal  because  it  held  said  action  to 
be  regular  and  proper,  and  because  said  appeal  was  not  filed  within  the  pre- 
scribed time.  The  record  shows  that  said  appeal  was  not  filed  within  the 
thirty  days  prescribed  in  Rule  44.     Rules  48  and  49  contemplate,  however. 
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that  a  decision  of  the  local  officers  shall  be  modified  or  reversed,  as  the  case 
requires,  notwithstanding  a  failure  to  file  the  appeal  in  time,  "  where  the 
decision  is  contrary  to  existing  laws  or  regulations."  As  irregularity  and 
illegality  in  the  decision  of  the  local  officers  is  charged  in  Bushnell's  appeal 
to  your  office,  I  will  consider  his  appeal  from  your  decision  refusing  to  find 
such  irregularity  and  illegality. 


OSMUNDSEN  vs.  McDONALD. 

Illegal  Decision — Appeal, — A  decision  of  the  local  office  contrary  to  law, 
should  be  reversed  by  the  Commissioner,  in  the  absence  of  appeal,  under 
the  second  exception  to  Rule  48  of  Practice. 

Prior  Settlement — Filing. — The  prior  settlement  of  a  pre- emptor,  who 
fails  to  file  in  time,  is  not  protected  as  against  the  next  settler  in  point  of 
time  who  has  complied  with  the  law. 

Acting  Secretary  MULDROW  to  Acting  Commissioner  Stockslager,  December  12, 1887.  (6 
L.  D.,  391;  14  C.  L.  O.,  286.) 

HARRIS  vs.  MAYNE. 

Rule  48 — Irregularity.— TYit  refusal  of  the  entryman  to  answer,  on  cross-examination, 
questions  pertinent  to  the  issue,  is  such  an  irregularity  as  to  warrant  the  General  Land 
Office  in  a  re-examination  of  the  case,  though  no  appeal  was  taken  from  the  decision  of 
the  local  office. 

Acting  Secretary  MULDROW  to  Commissioner  Sparks,  April  23,  1887. 

I  have  considered  the  case  of  Albert  G.  Harris  vs,  William  W.  Mayne,  in- 
volving the  N.  W.  j^  of  Sec.  i,  T.  no  N.,  R.  63  W.,  Huron,  Dakota  Ter- 
ritory. 

In  his  own  testimony  Mayne  stated  that  when  he  left  the  homestead  tract 
he  had  no  intention  of  returning  to  it;  in  fact,  he  says  that  he  left  in  conse- 
quence of  a  previous  arrangement  to  organize  the  mmstrel  troupe,  and  that 
his  purpose  was  to  sell  said  tract ;  but  does  not  say  whether  said  agreement 
was  made  prior  or  subsequent  to  making  final  proof  thereon.  He  says, 
however,  that  his  second  soldier's  declaratory  statement  was  filed  on  the 
second  tract  after  he  had  made  application  to  make,  but  before  he  had  made 
final  proof  on  the  homestead  tract ;  that  he  filed  the  second  soldier's  de- 
claratory statement  in  order  '*  to  get  a  claim  to  sell  it,  and  make  some  money 
out  of  it ;  I  had  no  idea  of  getting  on  it  to  settle; "  thought  he  had  a  right 
to  do  this,  as  others  had  done  before. 

In  his  final  proof  on  his  pre-emption  claim,  Mayne  and  his  witnesses  tes- 
tified that  he  settled  on  said  tract  on  February  9,  1882,  and  that  his  resi- 
dence had  been  "continuous"  since.  On  cross  examination  in  this  con- 
test, he  admitted  that,  during  that  so-called  "continuous"  residence  he  had 
rented  a  house  in  the  town  of  Huron,  and  lived  there  **  part  of  the  time." 
On  being  pressed  as  to  how  much  of  the  time  he  lived  in  town,  or  how  long 
before  making  of  final  proof  he  moved  into  town,  he  refused,  under  instruc- 
tion from  his  attorney,  to  answer,  on  the  ground  that  residence  upon  the 
pre-emption  claim  was  not  in  controversy.  He  was  pressed  again  and 
again,  and  some  thirty  questions  bearing  on  this  point  were  put  to  him,  and 
each  one  he  declined  to  answer,  so  that  no  further  information  was  obtained 
from  him  as  to  this  matter.  It  was  also  in  evidence  that  Mayne,  after 
proof,  left  said  claim,  and  had  since  sold  the  same,  and  wss  now  residing  on 
his  homestead  claim,  which  had  been  largely  improved. 

On  October  31,  1884,  the  Register  and  Receiver  decided  in  favor  of 
Mayne,  basing  their  opinion  entirely  upon  the  failure  of  evidence  to  sustain 
the  charge  that  he  had  left  his  homestead  and  moved  to  town  for  the  pur- 


PRACTICE.  969 

pose  of  evading  the  law,  which  prohibited  the  removal  from  land  of  his  own 
to  a  pre-emption  claim. 

No  appeal  was  taken  from  this  decision,  and  the  papers  in  this  case  were 
transmitted  to  your  office,  where,  on  July  31,  1885,  after  a  review  of  the 
evidence,  you  were'* of  the  opinion  that  said  filing  and  entry  were  not 
made  within  the  intention  of  the  preemption  law,  that  is,  for  the  purpose  of 
making  the  same  a  home,  but,  on  the  contrary,  merely  as  a  speculation." 
And  though  no  appeal  was  taken,  you  reversed  the  judgment  and  held 
Mayne's  cash  entry  for  cancellation.  A  reconsideration  of  this  decision  was 
asked  and  denied,  whereupon  an  appeal  was  taken,  on  which  the  case  is  now 
before  me. 

A  letter  from  Ira  A.  Heath,  of  Wolsey,  Dakota,  states  that  he  has  purchased 
the  land  in  controversy,  that  the  reconsideration  of  your  decision  was  asked 
for,  and  the  present  appeal  taken  by  him. 

It  also  appears  that  Harris,  the  contestant,  is  dead,  though  it  is  not  stated 
when  he  died.  • 

The  reversal  of  your  decision  is  asked,  principally  on  the  ground  that  the 
finding  of  the  Register  and  Receiver,  being  one  of  fact,  was  conclusive  in 
the  absence  of  an  appeal,  under  Rule  48,  unless  for  some  of  the  prescribed 
reasons,  none  of  which,  it  is  alleged,  existed. 

In  this  I  do  not  concur.  The  firsf  reason  for  which  you  are  authorized  to 
reverse  the  findings  of  facts  by  the  local  officers  is  '*  where  fraud  or  gross 
irregularity  is  suggested  on  the  face  of  the  papers."  An  inspection  of  the 
record  shows  a  "gross  irregularity"  on  the  part  of  the  claimant  in  refusing, 
on  cross-examination,  to  answer  questions  proper  and  pertinent,  going  to 
the  very  foundation  of  the  inquiry — his  good  faith  in  making  said  pre-emp- 
tion entry.  In  your  office  letter  ordering  the  hearing,  it  was  stated  that  the 
investigation  sought  was  in  order  **to  determine  the  validity"  of  the  cash 
entry.  The  inquiry  was  not  restricted  to  the  one  point  passed  upon  by  the 
Register  and  Receiver,  as  to  whether  the  party  had  moved  from  land  of  his 
own  to  reside  upon  the  pre-emption  claim;  but  to  determine  ''the  validity 
of  the  cash  entry"  in  any  and  every  respect.  The  notice  of  contest  served 
upon  Mayne  expressly  stated  that  one  of  the  charges  made  was  that  he  had 
**  failed  to  establish  and  maintain  a  bona  fide  residence  upon  said  N.  W.  ^ 
of  Sec.  I ,  as  required  by  law. ' '  So  that  the  questions  asked  the  witness  were 
directly  pertinent  to  the  matters  to  be  inquired  about,  and  there  was  no  ex- 
cuse for  his  refusal  to  answer  them.  In  the  case  of  Mann  vs,  Huk  (3  L.  D., 
452;  12  C.  L.  O.,  19),  the  testimony  of  witnesses  refusing  to  answer  under 
similar  circumstances  on  cross-examination,  was  entirely  excluded  from  con- 
sideration, and  the  case  decided  on  the  other  testimony  in  the  case.  It  was 
there  said:  "It  is  not  to  be  supposed  that  I  will  consider  testimony  taken 
under  such  circumstances  as  these,  but  rather  that  it  should  be  discarded  as 
unworthy  of  belief,  because  the  protestant,  speaking  through  the  mouth  of 
his  attorney,  was  unwilling  to  submit  his  witnesses  and  himself  to  the  test  of 
a  cross-examination."  In  this  case,  as  was  done  in  that,  the  testimony  of 
the  recusant  witness  should  have  been  disregarded.  This  "gross  irregu- 
larity" being  shown  by  the  record,  you  had  a  right  to  look  further,  and  see 
whether  or  not  it  affected  the  determination  arrived  at.  An  examination  of 
the  decision  of  the  local  officers  shows  that  they  gave  full  credit  to  the  testi- 
mony of  Mayne,  and  base  their  decision  almost  entirely  thereon.  Nor  do 
they  in  the  remotest  way  allude  to  the  "gross  irregularity"  attending  the 
taking  of  that  testimony.  It  is  true  there  is  the  testimony  of  other  witnesses 
tending  to  show  the  removal  of  Mayne's  family  from  the  homestead  in  the 
middle  of  January,  1882,  the  renting  of  the  house  in  Huron  for  one  month, 
the  organization  of  the  minstrel  troupe,  and  its  brief  existence ;  but  none  of 

J9 


290  PRACTICE. 

this  testimony  would  justify  the  Register  and  Receiver  in  reaching  the  con- 
clusion arrived  at  without  considering  the  testimony  of  Mayne.  His  testi- 
mony, under  the  circumstances,  they  should  not  have  considered,  because  of 
this  "gross  irregularity/'  and  it  was  proper  for  you  to  go  behind  their  find- 
ing of  facts  and  determine  the  case  upon  all  the  evidence. 

But  in  addition  to  this  it  is  to  be  recollected  that  the  government  is  a 
party  to  this  contest.  Harris  having  failed  to  appeal,  any  rights  he  might 
have  acquired y  by  a  decision  in  his  favor,  were  entirely  eliminated,  and  the 
case  thus  became  one  between  the  government  and  the  entryman,  and  it 
was  your  duty  to  examine  the  whole  record  carefully  with  a  view  to  the 
protection  of  the  interest  of  the  United  States.  Rule  48  does  not  pretend 
to  and  could  not  prevent  such  examination.  That  rule  is  intended  to  and 
does  relate  entirely  to  a  determination  of  the  rights  of  the  contesting  parties, 
and  does  not  deprive  your  office  of  its  necessary  supervision  in  the  interest 
of  the  governmept.  In  this  view  your  action  in  going  behind  the  findings 
of  the  Register  and  Receiver  was  also  correct  and  is  approved. 

Upon  a  careful  examination  and  consideration  of  the  whole  case,  I  am 
satisfied  that  said  pre  emption  claim  was  speculative  in  its  inception,  fraudu- 
lent in  its  attempted  consummation,  and  without  the  shadow  of  good  faith 
in  any  of  its  phases — the  whole  transaction  being  a  thinly  disguised  attempt 
to  obtain  government  land  under  the  merest  pretense  and  semblance  of 
compliance  with  the  requirements  of  law. 

I  therefore  affirm  your  judgment,  and  direct  the  cancellation  of  said  cash 
entry. 

CURTISS  vs.  SIMMONS. 

Appeal. — A  decision  of  the  local  office  that  the  proof  offered  does  not  sustain  the  charge  is 
a  finding  that  becomes  final  as  to  the  rights  of  the  contestant  in  the  absence  of  appeal. 

Rule  48  of  Practice. — In  such  event,  while  the  General  Land  Office  is  not  precluded  from 
reviewing  the  decision  of  the  local  officers,  the  case  should  be  considered  as  between  the 
claimant  and  the  government,  and  the  entry  held  intact,  if  it  does  not  appear  illegal,  or 
that  the  entryman  has  acted  in  bad  faith. 

Acting  Secretary  MULDROW  to  Acting  Commissioner  StockslAGER,  November  26,  1887. 

Rule  48  {supra)  provides  that : 

"  In  case  of  a  failure  to  appeal  from  the  decision  of  the  local  officers, 
their  decision  will  be  considered  final  as  to  the  facts  in  the  case,  and  will  be 
disturbed  by  the  Commissioner  only  as  follows  ...  (2)  Where  the  deci- 
sion is  contrary  to  existing  laws  or  regulations." 

This  provision  has  frequently  been  considered  by  this  Department.  In  the 
case  of  Morrison  vs.  McKissick  (5  L.  D.,  245  ;  13  C.  L.  O.,  230),  it  was  held 
that  the  failure  of  the  adverse  party  to  appeal  did  not  preclude  your  office  from 
reviewing  decision  of  the  local  land  office,  and  that  "  the  approval  required 
of  the  Commissioner  is  not  simply  a  ministerial  act,  but  the  decision  of  a 
tribunal  especially  charged  with  the  duty  of  determining  from  the  evidence 
whether  the  law  has  been  complied  with,  and  in  the  discharge  of  this  duty  the 
whole  record  of  the  case  should  be  considered  by  him  as  if  it  had  been  sub- 
mitted to  him  originally  for  his  decison  thereon."  It  was  also  held  that  the 
failure  of  the  claimant  to  appeal  might  be  considered  a  waiver  of  any  claim 
by  him,  but  it  could  not  prevent  your  office  from  considering  the  whole 
record  and  determining  whether  the  claimant  had  sufficiently  complied  with 
the  requirements  of  the  law  to  entitle  him  to  a  patent.* 

In  the  case  of  McSherry  vs,  Gildea  (i^/V/.,  585  ;  14  C.  L.  O.,  50),  the  De- 
partment again  considered  said  provision  of  Rule  48,  where  the  local  land 

•So  it  is  held  In  Watts  v*.  Forsyth,  6  L.  D.,  307 ;  14  C.  L.  C.  150. and  Dovenspeck  vs.  Dell,  7  L.  D.,ao: 
15  C  L.  O.,  121,  that  a  lailare  to  appeal  renders  the  decision  of  the  local  officers  final  under  Rule  48,  only  aa 
it  affecu  the  parties. 
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officers  found  as  a  matter  of  fact  the  claimant  '*  had  never  established  a  bona 
fide  residence  upon  the  land  and  that  he  had  not  acted  in  good  faith,"  and 
it  was  held  that  •'  this  being  their  finding  as  to  the  facts,  I  fail  to  see  wherein 
their  decision  recommending  the  entry  for  cancellation  was  contrary  to  ex- 
isting laws  or  regulations." 

It  W3S  further  stated  that  "  Rule  48  never  contemplated  that,  as  regards 
the  parties  to  the  case,  a  decision  of  the  local  officers,  not  coming  within 
any  of  the  exceptions  to  said  rule,  could  be  overruled  by  your  office." 

With  said  motion  for  consideration  were  filed  several  affidavits  of  claim- 
ant and  others,  tending  to  show  that  he  had  established  his  residence  on  said 
tract  as  required  by  law,  and  that  he  was  only  temporarily  absent  for  the 
purpose  of  earning  money  to  improve  his  claim. 

Since  the  contestant  has  failed  to  appeal,  the  case  must  be  considered 
solely  between  the  entryman  and  the  Government. 

It  is  not  shown  by  the  evidence  that  the  entry  is  illegal,  or  the  claimant 
has  acted  in  bad  faith.  Section  2291,  Revised  Statutes,  allows  a  claimant 
seven  years  within  which  he  may  make  final  proof.  If  the  claimant  fails  to 
comply  with  this  law  his  entry  is  liable  to  contest,  and  when  he  offers  final 
proof  the  entryman  must  show  full  compliance  with  the  requirements  of  the 
homestead  law  and  the  regulations  of  the  Department.  But  in  the  absence 
of  evidence  showing  bad  faith  on  the  part  of  the  entryman  or  the  illegality 
of  the  entry,  there  does  not  seem  to  be  any  good  reason  why  the  entry 
should  not  remain  intact,  and  that  the  claimant  may  have  an  opportunity  of 
making  final  proof  as  the  law  directs. 

The  decision  of  your  office  is  modified  accordingly. 


JAMES  MAHOOD. 

Appeal. — Failure  to  appeal  because  of  temporary  closing  of  the  local  office  should  not  injure 
the  rights  of  a  claimant  who  appeals  after  the  time  therefor  has  expired. 

Secretary  TELLER  to  Commissioner  McFarland,  jMay  19,  18S4. 

In  the  matter  of  the  motion  for  certiorari  by  James  Mahood,  on  the 
ground  that  you  improperly  dismissed  his  contest  against  Watertown  (now 
Aberdeen)  homestead  entry.  No.  5995,  for  the  S.  W.  j^  of  Section  34, 
Township  122,  Range  63,  Dakota,  and  refused  to  allow  an  appeal  for  the 
reason  that  it  was  not  filed  within  sixty  days,  it  appears  from  the  papers  be- 
fore me  that  your  records  now  show  that  the  Receiver  of  the  local  office  in- 
formed Mahood  that  he  could  not  file  his  appeal  whilst  the  office  was 
temporarily  closed,  and  that  this  was  the  cause  of  the  delay.  If  this  be  so, 
certiorari  is  not  necessary,  and  you  are  directed  to  allow  the  appeal.  If  it 
be  not  so,  neither  appeal  nor  certiorari  should  be  allowed,  and  you  will 
please  inform  Mr.  Mahood  that  his  motion  is  dismissed. 


HOLDRIDGE  et  al.  vs.  CLARK. 

Contest — Appeal —  Waiver. — The  contestant's  right  of  appeal  from  an  adverse  decision  is 
waived  by  the  initiation  of  a  second  contest 

Secretary  Lamar  to  Commissioner  Sparks,  February  ID,  1 886. 

The  record  shows  that  Holdridge,  upon  receiving  notice  of  dismissal  of 
his  first  contest  on  account  of  a  defect  in  the  affidavit  .for  publication,  im- 
mediately instituted  a  new  contest  based  on  the  same  allegations  as  the 
former,  and  furnished  a  proper  affidavit  for  publication.  I  hold  that  in  so 
doing  he  waived  his  right  of  appeal  in  the  prior  contest.  The  action  of 
your  office  in  sustaining  said  second  contest  and  holding  said  entry  of  Clark 
for  cancellation  is  therefore  affirmed. 
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On  July  31,  1884,  one  George  W.  Scutt  applied  to  contest  said  entry, 
alleging  also  failure  to  comply  with  the  law  on  the  part  of  the  en  try  man. 
The  local  officers  rejected  said  application  because  of  the  pendency  of  Hol- 
dridge's  second  contest.  On  appeal  to  your  office,  Scutt  contends  that  said 
contest  was  invalid  for  the  reason  that  it  was  commenced  while  another  was 
pending.  Said  second  contest  of  Holdridge  having  been  held  to  be  valid, 
your  action  in  sustaining  the  rejection  of  the  contest  papers  of  Scutt  by  the 
local  office  is  affirmed. 

THOMPSON  vs.  LANGE. 

Homestead  Contest. — Failure  to  appeal  from  an  adverse  decision  not  ex- 
cused on  the  plea  of  want  of  notice  where  the  record  shows  notice  to  the  at- 
torney. The  preliminary  affidavit  having  been  made  before  a  clerk,  of  the 
court,  instead  of  the  local  office,  the  entry  was  voidable,  but  the  defect 
might  be  cured  before  the  intervention  of  an  adverse  claim. 

Secretary  Lamah  to  Commissioner  Sparks,  November  18,  1886.     (5  L.  D.,  248;  13  C.  L. 
O.,  255.)  

BROWN  vs.  JEFFERSON  &  SHARR. 

Failure  to  Appeal, — Failure  to  appeal  from  the  decision  of  the  Register 
and  Receiver  is  a  waiver  of  any  rights  which  the  party  may  have  had  in  the 
land  in  controversy;  and  where  the  decisions  of  the  local  officers  have  been, 
without  appeal,  reviewed  by  the  Commissioner  of  the  General  Land  Office, 
the  Department,  upon  appeal,  will  not  review  the  decision,  but  will  dismiss 
the  appeal  and  consider  the  decision  of  the  local  officers  final. 

Exceptions  to  this  rule  are  where  fraud  or  gross  irregularity  is  suggested 
on  the  face  of  the  papers,  or  the  decision  is  contrary  to  existing  rules  and 
regulations. 

Secretary  Teller  to  Commissioner  McFarland,  September  29,  1882. 


FULTZ  vs.  ELDER. 

AppeaL — The  case  being  dismissed  by  the  local  office  on  the  motion  of  the  contestee,  and 
no  appeal  taken  therefrom,  it  was  error  to  thereafter  hold  the  entry  for  cancellation,  and 
a  further  hearing  is  accordingly  ordered. 

Secretary  Lamar  to  Commissioner  Sparks,  yanuary  27,  1886. 

I  have  considered  the  contested  case  of  Geo.  A.  Fultz  vs.  William  A. 
Elder,  on  appeal  by  the  latter  from  your  office  decision  of  December  3,  1884, 
holding  for  cancellation  his  homestead  entry  for  the  S.  W.  ^  of  Sec.  13, 
T.  T  N.,  R.  25  W.,  Bloomington,  Neb. 

Elder  made  entry  October  20,  1879,  *"^  ^^  April  12,  1884,  Fultz  gave 
notice  of  contest,  alleging  abandonment. 

Notice  issued  citing  the  parties  to  appear  at  the  local  office  on  May  23, 
1884,  and  furnish  testimony  concerning  said  alleged  abandonment,  and  ap- 
pointing a  certain  notary  public  to  take  testimony  at  Beaver  City,  Neb.,  on 
May  20.  On  said  last  date  contestant  submitted  his  testimony  at  Beaver 
City,  claimant  not  appearing.  The  allegations  therein  set  forth,  if  true, 
clearly  warrant  a  cancellation  of  the  entry.  The  testimony  was  received  at  the 
local  office  on  May  22,  and  on  the  following  day — the  day  set  for  trial — the 
claimant  appeared  specially  and  filed  motion  to  set  aside  the  notice  in  the 
case  for  the  reasons: 

1.  The  notice  does  not  state  the  land  office  at  which  said  entry  was  made. 

2.  The  return  to  said  notice  does  not  show  the  place  of  service. 

3.  There  is  no  certificate  showing  that  the  notary  public  administering 
the  oath  to  the  person  who  made  said  return  was  a  notary. 


PRACTICE.  293 

The  local  officers  sustained  said  motion  and  set  aside  said  notice.  The 
record  fails  to  show  any  further  proceeding  at  that  date.  The  papers  were 
transmitted  to  your  office  endorsed  **  Decision  in  favor  of  .con testee.  No 
appeal  taken  July  24,  1884,'*  and  signed  by  both  local  officers.  On  exami- 
nation of  said  papers,  and  in  the  absence  of  an  appeal  by  contestant,  your 
office  held  that  the  Register  and  Receiver  erred  in  setting  aside  said  notice, 
that  the  notice  was  sufficient,  and  that  the  testimony  warratited  a  cancella- 
tion ;  and  thereupon  held  said  entry  for  cancellation.  I  concur  in  the  find- 
ing that  said  notice  was  sufficient  and  that  the  local  officers  erred  in  holding 
otherwise.  The  land  office  at  which  said  entry  was  made  is  stated  ;  and  the 
seal  of  the  notary  attached  to  said  affidavit  is  sufficient  in  this  case.  But 
the  fact  remains  that  the  local  officers  sustained  the  motion  to  set  aside  the 
notice  and  the  effect  of  that  action  was  to  dismiss  the  contest  as  it  then 
stood.  Claimant  was  not  obliged  to  take  further  action  in  the  matter  until 
served  with  notice  of  appeal.     No  such  appeal  was  ever  taken. 

The  action  of  your  office  in  holding  said  entry  for  cancellation  under  such 
circumstances  was  erroneous,  and  is  hereby  set  aside ;  and  said  decision  is 
that  far  reversed. 

Claimant  states  in  an  affidavit  filed  on  appeal  that  the  allegations  of 
abandonment  are  false;  that  he  rested  on  the  decision  of  the  local  office, 
and  that  he  believed  said  prosecution  had  been  abandoned  until  he  was 
served  with  notice  of  your  office  decision.  This  case  is  further  complicated 
by  the  fact  that  on  November  10,  1884,  claimant  submitted  his  final  proof 
and  the  local  officers  approved  the  same  and  issued  final  certificate  No. 
5410  to  Elder.  This  action  was  not  communicated  to  your  office  until 
after  said  decision  of  December  3,  1884. 

You  will  instruct  the  local  officers  to  notify  the  parties  hereof  and  to  fix 
another  day  for  hearing  according  to  the  Rules  of  Practice,  at  which  tesli- 
rEK>ny  may  be  taken  as  to  the  charges  in  the  origuial  affidavit  of  contest. 
Said  final  certificate,  pending  such  contest,  will  be  suspended. 


MORRISON  vs.  McKISSICK. 

Failure  to  Appeal  from  Local  Office. — Under  Rule  48  of  Practice,  failure  to  appeal  may  be 
conclusive  as  to  the  rights  of  the  parties,  but  will  not  preclude  the  Commissioner  of  the 
General  Land  Office  from  reviewing  the  decision  of  the  local  office. 

Secretary  Lamar  to  Commissioner  Sparks,  November  18,  1886. 

To  give  to  Rule  48  the  effect  contended  for  by  counsel  for  McKissick 
would  require  the  Commissioner  to  approve  the  Endings  of  the  local  officers 
not  appealed  from  on  all  issues  of  fact,  although  such  finding  might  be  con- 
trary to  his  own  judgment  of  what  facts  have  been  proven  by  the  evidence 
submitted.  The  approval  required  of  the  Commissioner  is  not  simply  a 
ministerial  act,  but  the  decision  of  a  tribunal  especially  charged  with  the 
duty  of  determining  from  the  evidence  whether  the  law  has  been  complied 
with,  and  in  the  discharge  of  his  duty  the  whole  record  of  the  case  should 
be  considered  by  him  as  if  it  had  been  submitted  to  him  originally  for  his 
decision  thereon. 

While  the  failure  of  Morrison  to  appeal  may  be  treated  as  a  waiver  of 
whatever  right  he  might  have  acquired  by  pursuing  his  contest  to  a  success- 
ful determination,  yet  as  between  McKissick  and  the  Government  the  Com- 
missioner committed  no  error  in  taking  jurisdiction  of  the  case  to  determine 
from  the  evidence  whether  McKissick  had  sufficiently  complied  with  the  re- 
quirement of  the  law  to  entitle  him  to  patent,  and  if  not,  to  direct  the  can- 
cellation of  bis  entry. 
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HOWARD  SEAVER. 

Erroneous  Decision, — If  no  appeal  is  taken,  a  decision,  even  if  erroneous,  becomes  Bnal. 
Acting  Secretary  JosLYN  to  Commissioner  McFarland;  December  12,  1884. 

I  have  considered  the  appeal  of  Howard  Seaver  from  your  decision  of 
December  10,  1883,  holding  for  cancellation  his  timber  culture  entry  for 
the  N.  E.  }(  of  Sec.  24,  Tp.  102,  R.  60,  Mitchell,  Dakota. 

It  appears  that  one  Thompson  made  limber  culture  entry  of  the  tract 
April  15,  1879,  and  that,  June  23,  1881,  Seaver  initiated  a  contest  against 
the  same  for  Thonjpson's  non-compliance  with  the  law.  The  local  officers 
sustained  the  charges,  and  recommended  the  forfeiture  of  the  entry. 
Thompson  appealed  therefrom.  January  2,  1883,  you  dismissed  the  con- 
test because  Seaver  did  not  apply  to  enter  the  tract  at  the  date  thereof. 
Finding  afterward  that  Seaver  did  duly  apply  to  enter  the  tract,  you  recon- 
sidered, July  2d,  your  decision  of  January  2d,  and  reinstated  his  contest; 
and  subsequently,  August  13th,  canceled  Thompson's  entry  (upon  the 
filing  of  his  relinquishment  as  hereinafter  stated),  giving  to  Seaver  the  pref- 
erence right  to  enter  it.  He  entered  it  August  31st,  but  December  loth 
following  you  suspended  his  entry  for  conflict  with  the  timber  culture  appli- 
cation of  John  Ebbott,  made  April  6,  1883,  to  enter  the  tract,  and  to  con- 
test the  entry  of  Thompson.  Seaver  did  not  appeal  from  your  decision  of 
January  2d,  dismissing  his  contest,  although  duly  notified  thereof;  and  the 
decision  (although  erroneous  under  the  facts)  became  final  against  him,  so 
that  the  land  was  free  from  appropriation  at  the  date  of  Ebbott's  appli- 
cations. 

It  appears  also  that  Ebbott  filed  at  the  date  of  his  applications  a  paper 
signed  by  Seaver,  July  29,  1881  (when  Seaver's  contest  against  Thompson 
was  pending),  whereby  Seaver,  for  a  valuable  consideration  paid  to  him  by 
Ebbott,  relinquished  to  Ebbott  all  his  right  and  claim  (preference  and  other- 
wise) to  the  tract. 

It  appears  also  that  Ebbott  purchased  from  Thompson  his  relinquishment 
of  the  tract,  and  filed  the  same  after  commencing  his  contest,  whereupon 
Thompson's  entry  was  canceled  as  above  stated. 

I  am  of  opinion  that  your  reinstatement  of  Seaver*s  contest,  July  2,  1883, 
and  the  allowance  of  his  entry  of  August  31,  after  his  failure  to  appeal  from 
the  dismissal  of  his  contest,  and  after  Ebbott's  adverse  claim  had  intervened, 
and  Seaver's  sale  to  him  of  his  claim  to  the  land,  and  after,  also,  Thomp- 
son's relinquishment  of  his  entry  in  favor  of  Ebbott,  gave  neither  equitable 
nor  legal  right  to  Seaver ;  but  that  Thompson's  relinquishment  should  inure 
to  the  benefit  of  Ebbott,  and  that  he  be  allowed  to  enter  the  tract. 

I  affirm  your  decision  holding  Seaver's  entry  for  cancellation. 


WESLEY  A.  COOK. 

Appeal — Adverse  Rights. — Where  a  party  fails  to  appeal  in  time  from  an  erroneous  ruling 
of  the  local  officers,  and  adverse  rights  intervene,  he  cannot  thereafter  secure  the  rein- 
statement of  his  claim. 

Acting  Secretary  MuLDROW  to  Commissioner  Sparks,  October  8,  1885. 

On  January  19,  1883,  one  Michael  Fitzgerald  made  timber  culture  entry 
7945  for  the  S.  W.  ^  of  Sec.  24,  Tp.  134  N.,  R.  6^  W.,  Fargo,  Dakota 
Territory.  On  October  16,  1883,  Wesley  A.  Cook  filed  in  the  local  office 
at  Fargo,  Fitzgerald's  formal  relinquishment  of  said  timber  culture  entry, 
executed  October  15,  1883,  and  at  the  same  time  attempted  to  file  his  own 
application,  accompanied  with  proper  affidavit,  to  enter  said  tract  under  the 
timber  culture  law,  tendering  fee  and  commissions.     The  local  office,  acting 
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under  Circular  Instructions  from  your  office,  dated  January  12,  1883  (9  C. 
L.  O.,  i94\  transmitted  said  relinquishment  to  your  office,  and  returned 
Cook's  application  papers  and  money  to  him. 

By  letter  <'P"  April  3,  1884,  your  office  canceled  the  said  entry  of  Fitz- 
gerald and  directed  the  local  office  to  "hold  the  land  subject  to  entry  by 
the  first  legal  applicant." 

April  21,1884,  Juan  M.  Soules  filed  regular  application  to  enter  said  tract 
under  the  timber  culture  law.  April  22,  1884,  Cook  again  attempted  to  file 
timber  culture  application  for  the  same  tract,  which  was  "rejected  because 
of  the  prior  filing  made  April  21,  1884,  by  Juan  M.  Soules." 

On  appeal  to  your  office  this  decision  of  the  local  office  was  affirmed  Sep- 
tember 20,  1884. 

From  your  said  office  decision  Cook  regularly  appealed  to  this  Depart- 
ment. It  is  clear  that  under  the  law  said  decision  should  be  affirmed. 
Under  the  first  section  of  the  Act  of  May  14,  1880  (21  Stat.,  140),  Cook's 
said  application  of  October  16,  1883,  should  have  been  received  at  that 
time,  and  the  local  office  did  wrong  to  reject  it.  But  Cook  by  failure  to 
appeal  from  their  action  at  that  time,  and  by  quietly  waiting  for  the  action 
of  your  office,  has  lost  all  rights  that  he  might  have  perfected  by  diligence. 
The  fact  that  now  adverse  rights  have  intervened  will  operate  completely  to 
bar  his  right  to  the  land.* 

The  decision  appealed  from  is  affirmed. 


JAMES  INGRAM. 

Appeal. — A  failure  to  appeal  in  time  (in  this  case  two  days  after  limitation),  from  the  deci- 
sion of  the  Commissioner  of  the  General  Land  OfBce  is  fatal. 

Secretary  Lamar  to  Commissioner  Sparks,  yuiy  10,  1886. 

I  have  considered  the  petition  of  James  Ingram,  praying  that  proceedings 
be  certified  to  the  Department  in  the  matter  of  the  appeal  of  James  Ingram 
from  the  decision  of  your  office  of  June  29,  1885,  dismissing  his  contest  of 
timber  culture  entry  of  Edward  J.  Breyman. 

From  the  application  it  appears  that  notice  of  said  decision  was  sent  to 
Ingram  by  mail  July  13,  1885,  and  that  his  appeal  was  filed  in  office  Sep- 
tember 23,  1885,  seventy- two  days  after  notice.  In  his  petition  he  says  he 
did  not  receive  said  notice  for  some  time  after  it  was  mailed,  but  does  not 
say  when  he  did  receive  it,  nor  does  he  show  any  reason  why  he  delayed  his 
appeal  after  receiving  the  notice,  knowing  that  in  the  absence  of  proof  to 
the  contrary  he  would  be  charged  with  notice  from  July  13,  1885.  The 
time  for  filing  appeal  in  this  case  expired  September  21,  1885,  allowing  the 
five  additional  days  for  transmission  of  letter  and  five  days  for  the  return  of 
appeal.  In  the  absence  of  proof  to  the  contrary,  it  will  be  presumed  that 
notice  was  received  within  the  five  days  allowed  by  law. 

The  application  is  denied. 

L— CERTIORARI. 

LOUIS  W.  BUNNELL. 

Certiorari — Copy  of  Decision, — A  copy  of  the  decision  complained  of 
should  accompany  an  application  for  certiorari. 
Acting  Secretary  MULDROW  to  Commissioner  Sparks,  April  14,  1887.     (5  L.  D.,  588;  14 

C.  L.  O.,  88.) 

•BINEGAR  vs.  BARNSBACK. 

Omtest—fiilinquUhment— Appeal,-— "^.S^Xi  lost  through  the  refusal  of  the  local  officers  to  act  upon  a  rclln- 

qutshment,  and  failure  to  appeal  therefrom,  may  not  be  set  up  to  defeat  an  intervening  adverse  claim. 
Acting  Stcretarp  Muldrow  to  Commissioner  Sparks,  May  20, 1886.    (4  L.T).,  53» '»  »3  C.  L.  O.,  63.) 
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WILLIAM  FULLER. 

Certiorari — Showing  Necessary. — The  applicant  for  a  certiorari  must  invariably  make  a 
prima  facie  showing  of  matter  for  supervision  and  requiring  departmental  intervention. 

Secretary  TELLER  to  Commissioner  McFarland,  October  3,  1883. 

I  have  considered  the  application  of  William  Fuller  (filed  in  the  local 
office,  Grand  Forks,  Dakota,  the  i8lh  ultimo,  by  J.  G.  Hamilton  (his 
attorney)  for  a  certiorari  under  Rule  83  of  Practice,  in  re  McQuinn  vs. 
Fuller,  involving  timber  culture  entry  No.  392  of  the  N.  W.  ^  of  Sec.  33, 
T.  160,  R.  52,  Grand  Forks,  Dakota. 

The  paper  is  duly  verified,  but  does  not  state  what  action,  if  any,  has  been 
had  in  the  premises,  nor  is  there  filed  a  copy  of  any  ruling,  order,  or  deci- 
sion at  any  time  made  by  you  therein,  as  a  basis  for  specifications  of  error 
on  the  part  of  the  applicant. 

It  should  be  observed  that  the  applicant  for  a  certiorari  must  invariably 
make  a  prima  facie  showing  of  matter  subject  to  supervision,  and  requiring 
departmental  intervention  to  prevent  such  undue  haste  in  the  issuance  of 
patents  or  otherwise  under  your  decisions  as  might  jeopard  the  rights  of 
parties  litigant:* 

The  matter  subject  to  supervision  must  be  so  presented  that  a  reasonable  presumption  is 
raised  in  the  eye  of  the  law  that  there  has  been  such  error  or  oversight,  or  at  least  there 
must  be  such  showing  in  the  application,  as  will  convince  the  Department  that  a  proper  ad- 
ministration of  the  public  business  requires  its  intervention,  in  order  to  prevent  undue  haste, 
or  possibly  injury  to  important  and  valuable  interests.  (Wight  vs.  St.  Bernard  M.  Co.,  9 
Copp,  9.) 

But  from  the  applicant's  own  meagre  showing  it  appears  that  he  has  no 
legal  status  before  the  Department,  and  this  by  reason  of  his  failure  to  ap- 
peal from  some  decision  of  yours,  which,  ipso  facto ^  is  a  finality. 

The  application  is  not  within  the  rule,  and  is  accordingly  denied. 


PETER  O.  SATRUM. 

Certiorari. — Certiorari  will  not  lie  where  the  petitioner  has  not  suffered  any  material  injury, 

or  where  he  fails  to  show  error  in  the  decision  complained  of. 
Transferee — Appeal. — A  transferee,  with  notice  of  a  decision  adverse  to  the  entry  man,  is 

required  to  file  his  appeal  within  the  time  prescribed  by  the  Rules  of  Practice. 

Secretary  NoBLE  to  Commissioner  Stockslager,  May  13,  1889. 

A  certiorari  will  not  lie  where  the  petitioner  has  not  suffered  any  material 
injury,  or  wherein  the  petitioner  fails  to  show  error  in  the  decision  com- 
plained of.  Northern  Pac.  R.  R.  Co.  vs.  Schoebe  (3  L.  D.,  183;  11  C. 
L.  O.,  265^;  Henry  J.  Redmond  (4  L.  D.,  558;  13  C.  L.  O.,  85). 

Besides,  it  does  not  appear  that  the  transferee  did  not  have  notice  of  said 
decision,  and  as  he  was  entitled  as  transferee  to  appeal  from  said  decision, 
and  to  defend  in  the  name  of  the  entryman  and  show  that  he  complied  with 
the  law — he  was  also  required  to  file  his  appeal  within  the  time  prescribed 
by  the  rules. 

This  application  is  denied,  and  the  papers  are  herewith  returned.  But 
you  will  notify  the  party  that  if  an  application  is  presented,  accompanied 
by  the  decision  of  the  Commissioner,  clearly  setting  forth  the  errors  com- 
plained of,  and  showing  that  the  transferee  did  not  have  notice  of  the  deci- 
sion, it  will  be  considered. 

*  The  rule  that  the  application  for  etrtiorari  must  make  a  frima  facie  showring  of  facts  sufficient  to  en* 
title  the  applicant  to  relief  Is  also  applied  in  the  following  cases :  Rudolph  Wurlitier,  6  L.  D.,  315;  14  C.  L. 
O.,  357;  Town  of  Albuquerque,  a  L.  D.,  419  (10  C.  L.  C,  a6o);  Jacob  Schaetzel,  4  L.  D.,  98  (la  C.  L.  0., 
179)  ;  Reed  v*.  Casner,  9  L.  D.,  170. 
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CASSIDY  vs.  AREY. 

Appeal — Certiorari, — A  review  of  the  CommissioDer's  action  cannot  be  secured  by  certiorari 
when  the  right  of  appeal  is  lost  through  failure  to  fil^  in  time. 

Acting  Secretary  MuLDROW  to  Commissioner  SPARKS,  Aovember  15,  1 886. 

In  the  case  of  David  W.  Cassidy  vs.  Irene  H.  W.  Arey,  involving  the  S. 
E.  %  of  Sec.  18,  T.  108  N.,  R.  47  W.,  Mitchell,  Dakota  Territory,  your 
office  on  the  1 7th  of  March  last  rendered  a  decision  adverse  to  Mrs.  Arey, 
and  held  for  cancellation  her  cash  entry  No.  6649,  embracing  the  tract 
specified. 

It  appears  from  the  records  that  the  time  in  which  an  appeal  from  the 
decision  could  have  been  filed  expired  June  6th  following.  No  appeal  then 
having  been  filed,  said  cash  entry  was  thereupon  canceled.  On  the  13th  of 
August  last,  an  appeal  was  filed  on  behalf  of  Mrs.  Arey,  but  your  office  re- 
fused to  accept  it,  because  not  filed  within  the  time  prescribed  by  the  Rules 
of  Practice.  Thereupon  was  filed  an  application  for  certiorari  under  the 
rules,  and  the  same  has  been  very  fully  considered  by  me. 

The  motion  alleges  that  great  hardship  is  imposed  upon  Mrs.  Arey  by 
your  said  decision  of  March  1 7th  last,  while  at  the  same  time  admitting  that 
her  legal  rights  in  the  premises  were  lost  by  failure  to  appeal  as  above  stated. 
But  it  is  urged  that  the  case  is  one  in  which  the  supervisory  power  of  the 
Secretary  of  the  Interior  should  be  exercised,  as  provided  in  Rule  114. 

I  am  unable  to  see  the  force  of  this  contention.  Whatever  rights  Mrs. 
Arey  might  have  had  in  the  land  in  controversy  were  lost  by  her 
failure  to  appeal  from  the  said  decision  holding  her  entry  for  cancellation. 
It  is  a  rule  in  this  Department,  grown  into  use  because  it  is  reasonable  and 
because  it  subserves  the  public  interests,  and  is  for  the  good  of  the  practice, 
that  certiorari  will  not  lie  where  the  appeal  was  properly  denied  because  not 
filed  in  time.  Chicago,  Milwaukee  &  St.  Paul  R.  R.  Co.  And  further,  it 
has  been  lately  ruled  here  that  where  the  Rules  of  Practice  are  not  in  con- 
flict with  the  law,  and  have  prescribed  a  plain  and  adequate  course  of  pro- 
cedure, they  are  to  be  followed ;  that  in  such  cases  there  is  no  occasion  for 
invoking  the  supervisory  power  of  the  Secretary  of  the  Interior ;  that  it  will 
not  then  be  exercised.  Stevens  vs,  Robinson  (5  L.  D.,  iii ;  13  C.  L.  O., 
78). 

Said  application  is  therefore  denied. 


ARIEL  C.  HARRIS. 

Certiorari. — The  writ  of  certiorari  will  not  be  granted  where  the  right  of 
appeal  is  lost  through  failure  to  file  the  same  in  time. 

Appeal. — Exception  to  such  general  rule  will  not  be  made,  though  it  ap- 
pear that  the  case  is  ex  parte,  and  that  the  right  of  appeal  was  lost  through 
the  negligence  of  attorneys. 

Acting  Secretary  MuLDROW  to  Commissioner  SPARKS,  September  6,  1887.  (6  L.  D.,  122; 
14  C.  L.  O.,  200.) 

REUBEN  SPENCER. 

Certiorari — Appeal. — Certiorari  is  not  a  writ  of  right,  but  an  application  addressed  to  the 
sound  judicial  discretion  of  the  Department,  and  may  not  he  invoked  for  the  purpose  of 
reviewing  decisions  that  have  become  final  through  failure  to  appeal.  In  this  case,  as  it 
appears  that  the  entry  was  impr6perly  canceled,  and  that  without  the  entryman  having 
been  heard,  a  hearing  is  directed. 

Seretary  LaMAR  to  Commissioner  SPARKS,  April  2^^  1885. 

Certiorari  is  not  a  writ  of  right,  but  an  application  addressed  to  the  sound 
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judicial  discretion  of  the  proper  tribunal;  and  will  not  be  granted  if  sub- 
stantial justice  be  done,  though  the  record  should  show  the  proceedings  to 
have  been  informal  and  defective.  Conversely,  when  it  appears  that  error 
has  been  committed,  whereby  injustice  has  been  perpetrated  and  parties 
deprived  of  rights,  a  case  is  presented  where  this  Department  may  exercise 
its. supervisory  power.  But  it  is  not  to  be  inferred  that  the  use  of  this  pro- 
cedure is  to  be  tolerated  for  the  sole  purpose  of  reviewing  decisions,  which 
have  become  final  by  reason  of  failure  to  appeal  in  time,  nor  when  relief 
may  otherwise  be  readily  obtained. 

In  the  present  case  it  appears  from  the  papers  before  me  that  the  entry  of 
Spencer  was  improperly  canceled,  and  this  too,  virtually,  without  his  having 
a  proper  hearing — his  day  in  court — for  at  the  hearing  which  he  applied  for, 
his  argument  and  additional  testimony  filed  were  not  considered,  having  in 
some  way  been  lost  or  mislaid.  Under  the  supposition  they  had  been  con- 
sidered, he  was  satisfied  to  abide  the  result ;  finding  he  was  in  error  in  this, 
he  asks  that  his  case  be  fully  heard.  His  petition  in  this  respect  should  be 
granted.  I  therefore  decline  to  order  the  papers  in  the  case  to  be  certified 
to  me,  but  you  will  accord  him  a  hearing  in  said  matter,  with  opportunity 
to  file  his  new  testimony  and  argument. 


JOHN  WALDOCK. 

Testimony, — An  applicant  for  land  is  entitled  to  the  judgment  of  the  General  Land  Office 
as  to  the  validity  of  his  claim,  and  to  a  consideration  of  the  claim  filed  in  support  thereof. 

Certiorari. — Where  it  appears  that  the  local  office  did  not  transmit  the  evidence  filed  by  ap- 
plicant, and  appeal  was  denied,  the  proceeding  will  be  reviewed  on  certiorari. 

Assistant  Secretary  Jenks  to  Commissioner  Sparks,  July  20,  1885. 

I  have  considered  the  application  of  counsel  for  John  Waldock,  dated  3d 
instant,  to  have  certified  to  this  Department,  under  Rules  of  Practice  Nos. 

83  and  84,  the  record  of  the  proceedings  in  the  case  of  the  cancellation  of 
cash  entry  for  the  N.  y^,  of  the  S.  E.  i^,  N.  E.  j/  of  S.  W.  J^;,  and  S.  E. 
%  of  N.  W.  y^  of  Sec.  23,  T.  27  S.,  R.  12  W.,  Larned  land  district, 
Kansas,  made  by  Florence  L.  Copeland,  and  also  **all  the  papers  in  said 
cause,  including  protest,  and  all  the  applications  of  the  said  Waldock  and 
the  affidavits  in  support  thereof  in  the  said  local  land  office,  to  prevent  the 
allowance  of  the  filing  of  Ransom  S.  Bowers,  and  proof*  for  said  tracts; 
and  also  requesting  an  order  to  be  issued  to  allow  said  Waldock  to  com- 
plete payment  for  said  land  and  receive  a  patent  therefor. 

The  application  is  defective  in  that  it  is  not  verified  as  required  by  Rule 

84  (supra) y  and  no  copy  of  the  decision  of  your  office  dated  June  2,  1885, 
is  furnished,  but  an  excuse  is  given  therefor,  that  no  one  was  in  the  local 
land  office  to  furnish  the  same. 

If  it  be  true  that  affidavits  were  filed  in  the  local  office  in  support  of  the 
application  of  Waldock,  there  does  not  seem  to  be  any  good  reason  why  the 
same  were  not  promptly  transmitted  to  your  office.  It  has  been  uniformly 
held  by  this  Department  that  a  party  is  not  entitled  to  a  writ  of  certiorari 
as  a  matter  of  right,  but  whether  the  order  prayed  for  shall  issue  rests  in  the 
sound  discretion  of  the  proper  tribunal.  (Reuben  Spencer,  3  L.  D.,  503  ; 
12  L.  O.,  130.) 

From  the  affidavits  presented,  it  appears  that  a  part  of  the  record  relative 
to  the  status  of  said  tracts  was  not  transmitted  to  your  office  when  said  de- 
cision of  June  2,  1885,  was  rendered,  although  they  had  been  previously 
filed  in  the  local  land  office.  Clearly  the  district  land  officers  had  no  right 
to  retain  such  papers.  The  applicant  filing  the  same  was  entitled  to  the 
judgment  of  your  office  upon  the  validity  of  his  application  to  purchase,  and 
a  consideration  of  the  testimony  in  support  thereof. 
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From  the  foregoing,  it  would  seem  that  the  case  presented  calls  for  the 
exercise  of  its  supervisory  power  by  this  Department.  You  will  therefore 
direct  the  district  land  officers  to  transmit  to  your  office  all  papers  held  in 
their  office  relative  to  Mr.  Waldock's  application  for  said  land,  and  forward 
the  same  to  this  Department,  together  with  the  papers  and  copies  of  the  de- 
cisions of  your  office  relative  to  the  cancellation  of  said  entry;  and  you  will 
cause  all  action  to  be  suspended  relative  to  the  filing  of  said  Bowers,  or  the 
allowance  of  proof  by  him,  if  his  proof  has  not  already  been  made;  and,  in 
case  Bowers  has  made  entry  of  said  tract,  you  will  suspend  the  same  until 
further  advised  by  this  Department. 


EUREKA  SPRINGS  CASES. 

Rules  of  Practice  Nos.  83  and  84 — Hearing. — The  application  for  an  order  of  certification 
in  these  cases  is  denied  because  the  ordering  of  a  hearing  by  the  Commissioner  of  the 
General  Land  Office  does  not  attempt  a  final  decision  nor  attempt  to  dispose  of  the  lands 
without  such  regular  decision. 

Secretary  TELLER  to  Commissioner  McFARLAND,y«/K  6,  1882. 

I  transmit  the  following  named  applications  for  certification  under  Rules 
83  and  84  of  Practice,  of  cases  claimed  to  be  affected  by  your  order  of  May 
22,  1882,  to  the  Register  and  Receiver  at  Harrison,  Arkansas,  for  a  hearing 
upon  alleged  conflicts  with  certain  entries  in  township  20  N.,  range  26  W., 
embracing  what  are  known  as  the  "  Eureka  Springs"  cases.  .    .    . 

My  predecessor's  decision  of  March  9th,  last,  vacated  all  decisions  of  your 
office  except  the  single  one  relating  to  the  mineral  character  of  the  lands, 
which  was  reversed  ]  and  they  were  declared  subject  to  disposal  under  the 
laws  relating  to  non- mineral  lands.  You  were  directed  to  investigate  all 
questions  of  priority  according  to  the  established  practice  of  the  Depart- 
ment. 

The  particular  manner  of  determining  these  questions  must,  under  the 
rules,  rest  largely,  if  not  wholly,  in  your  official  discretion. 

It  is  not  shown  that  you  have  exceeded  your  jurisdiction  in  attemping  to 
bring  before  you  by  a  regular  hearing,  through  competent  testimony,  the 
underlying  facts  of  the  respective  claims.  You  have  attempted  no  final  deci- 
sion, and  have  not  affected  to  dispose  of  the  lands  without  such  decision,  with 
all  the  usual  and  admitted  rights  of  appeal. 

In  this  condition  of  the  matter,  I  do  not  feel  called  upon  to  decide  any 
question  of  law  that  may  be  incidentally  involved  in  the  proceeding,  even 
though  an  abstract  ruling  on  such  point  might  decide  the  whole  case,  and 
render  further  hearing  unnecessary.  It  is  for  you  to  say  whether  or  not,  in 
your  judgment,  a  further  showing  will  enable  you  the  more  readily  to  decide 
upon  the  merits ;  and  it  will  be  time  enough  for  this  Department  to  inter- 
pose when  the  issues  are  formulated  by  your  decision,  and  regularly  brought 
up  on  final  appeal. 

The  application  for  the  order  of  certification  must  be  denied. 


m,— REVIEW  AND  REHEARING. 
LONG  vs.  KNOTTS. 

Review. — Where  a  motion  for  review  assails  a  judgment  as  not  justified  by  the  evidence, 
the  particular  evidence  on  which  the  change  of  ruling  is  claimed  be  specifically  set  forth. 

Acting  Secretary  Muldrow  to    Commissioner  SPARKS,  Sept.  14,  1 886. 

In  the  case  of  John  C.  Long  vs.  Isaac  Knotts,  involving  the  N.  yi  of  S. 
W.  %,  S.  W.  X  o^S.  W.  }i  of  Sec.  7,  N.  W.  ^  oi  N.  W.  %  of  Sec.  i8, 
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T.  19  S..  R.  22  W.,  Wakeeney,  Kansas,  decided  by  the  Department  July 
15,  1886,  a  motion  for  review  has  been  filed. 

Rule  76  of  the  Rules  of  Practice  provides  that  reviews  '*  will  be  allowed  in 
accordance  with  legal  principles  applicable  to  motions  for  new  trials  at  law/* 
and  under  this  rule  it  has  invariably  been  held  that  following  the  doctrine 
observed  in  the  courts  of  law,  a  review  of  a  decision  will  not  be  granted  on 
the  ground  that  it  is  against  the  weight  of  evidence,  if  there  was  contradic- 
tory evidence  on  both  sides.  Richard  vs,  Davis  (i  L.  D.,  139),  State  of 
California  (2  C.  L.  L.,  213).  In  the  case  now  under  consideration  there 
was  an  unusually  large  amount  of  testimony  submitted,  and  of  a  character  so 
conflicting  and  contradictory,  that  it  was  said  in  the  departmental  decision 
that  "every  material  allegation  is  so  plausibly  contradicted  that  I  am  driven 
to  the  surrounding  circumstances  to  decide  the  question.*'  There  is  there- 
fore no  ground  now  presented  authorizing  a  review  of  this  decision,  so  far  as 
the  motion  herein  assails  the  judgment  as  not  justified  by  the  evidence.  In 
this  connection,  it  is  proper  to  say  that  when  review  is  asked  on  this  ground 
it  is  not  enough  to  merely  allege  in  general  terms  that  the  decision  is  against 
the  weight  of  evidence,  but  the  particular  evidence  on  which  the  change  of 
ruling  is  claimed  should  be  specifically  set  forth,  otherwise  the  Department 
would  be  compelled  to  twice  examine  each  case  wherein  the  unsuccessful 
party  or  his  attorney  saw  fit  to  allege  that  tHe  judgment  wad  against  the 
weight  of  evidence.  As  there  is  no  new  question  presented  by  this  motion, 
it  must  be  denied  for  the  reasons  herein  assigned. 


COLLAR  vs.  COLLAR. 

Practice — Rule  114. — This  rule  requires  the  transmission  only  of  the  papers  filed  in  support 
of  the  motion  or  application. 

Acting  Secretary  MuLDROW  to  Commissioner  Sparks,  December  5,  1 885. 

Your  attention  is  called  to  the  fact  that  the  record  in  the  case  was  trans- 
mitted by  your  office  letter  of  September  8th  last,  with  said  motion  for  re- 
view. Rule  1 14  of  Rules  of  Practice  reads :  "  Motions  for  revie\ir  before  the 
Secretary  of  the  Interior,  and  applications  under  Rules  83  and  84,  shall  be 
filed  with  the  Commissioner  of  the  General  Land  Office,  who  will  thereupon 
suspend  action  under  the  decision  sought  to  be  reviewed,  and  forward  to 
the  Secretary  such  motion  or  application."  Said  rule  does  not  require  the 
transmission  of  any  papers  in  the  case,  except  the  motion  or  application  and 
the  papers  filed  in  support  thereof.  If  upon  examination  it  shall  be  con- 
sidered advisable  to  have  the  record  of  the  case  sought  to  be  reviewed  trans- 
mitted to  this  Department,  your  office  will  be  notified  accordingly. 

The  application  for  review  is  denied. 


POSTLE  vs.  STRICKLER. 

Reconsideration — Rules  of  Practice. — Where  a  contest  was  dismissed  which  would  other- 
wise have  been  sustained  if  all  the  facts  had  been  before  the  Department  at  the  time,  and 
the  error  was  subsequently  corrected  on  review,  the  fact  that  the  application  for  reconsid- 
eration was  not  made  within  thirty  days,  as  required  by  the  Rules  of  Practice,  was  not 
material. 

Local  Officers — Neglect  of  Duty. — The  plaintiff  having  instituted  a  valid  contest  could  lose 
no  rights  thereunder  through  the  neglect  of  the  local  officers  to  perform  their  duties  cor- 
rectly. 

Acting  Seretary  Joslyn  to  Commissioner  McFarland,  July  25,  1 884. 

I  have  again  considered  the  case  of  Martin  Postle  vs,  Jacob  Strickler,  in- 
volving the  latter*s  timber  culture  entry  made  June  18,  1877,  upon  land 
within  the  Grand  Island,  Nebraska,  land  district. 


PRACTICE.  801 

Postle  commenced  a  contest  against  Stricklcr,  December  28,  188 1,  upon 
allegations  that  he  had  failed  to  comply  with  the  law.  The  local  officers,  as 
also  your  office^  found  that  under  the  testimony  the  allegations  were  sus- 
tained. But  on  appeal  by  Strickler,  Secretary  Teller  dismissed  the  contest 
June  25,  1883,  for  the  reason  that  Postle  did  not  (so  far  as  appeared  from 
the  record)  apply  to  enter  the  tract  when  initiating  his  contest.  On  Febru- 
ary 14,  1884,  Postle  filed  affidavits  to  the  effect  that  he  did  make  such  ap- 
plication when  commencing  his  contest,  and  asked  that  the  matter  be 
investigated.  This  was  in  the  nature  of  a  motion  for  reconsideration  of  the 
decision  of  June  25th,  and  under  the  Rules  of  Practice  should  have  been 
made  within  thirty  days  from  notice  of  the  decision.  But  there  being  no 
party  in  interest  except  Postle  and  Strickler,  and  the  application  under  the 
allegation  being  meritorious,  the  investigation  was  ordered  February  19th,  . 
following,  and  resulted  in  a  report  from  the  local  officers  under  date  of 
March  3d,  to  the  effect  that  Posticus  application  to  enter  the  tract,  made  at 
the  date  of  his  contest,  had  been  mislaid  by  the  former  officers  of  the  office, 
and  was  then  only  found,  and  they  transmitted  the  same  to  you.  There- 
upon, April  29,  1884,  Secretary  Teller,  finding  that  Postle's  allegations 
against  Strickler  were  sustained  by  the  testimony,  (as  found  also  by  you  and 
the  local  officers,)  reconsidered  his  decision  of  June  25,  1883,  and  Postle 
was  authorized  to  enter  the  tract,  on  the  ground  of  his  successful  contest, 
and  that,  having  complied  with  the  law  in  respect  to  his  application,  he 
should  lose  no  right  by  reason  of  a  defective  record  for  which  he  was  not 
responsible. 

Motion  is  now  made  for  reconsideration  of  this  last  decision,  by  Henry 
Rogers.  It  appears  that  July  17,  1883,  Postle  was  notified  by  the  local  offi- 
cers of  Secretary  Teller's  adverse  decision  of  June  25,  1883,  and  that  upon 
the  following  day  (July  18)  Strickler  relinquished  his  entry,  and  that  on  the 
same  day  Rogers  made  timber  culture  entry  of  the  tract.  As  Postle  was 
allowed  by  the  Rules  of  Practice  thirty  days  within  which  to  move  a  recon- 
sideration of  this  decision,  Rogers  could  not  within  that  time  make  a  valid 
entry  of  the  tract.  Ac  most,  it  could  only  be  subject  to  this  right  of  Postle. 
But  he  claims  that  Postle  having  neglected  such  motion  for  more  than  thirty 
days,  and  down  to  February,  1884,  lost  his  rights,  and  that  his  own  entry 
should  stand.  It  appears  that  immediately  after  notification  of  the  decision 
of  June  25th,  Postle  instituted  inquiry  for  said  application  at  the  local  land 
office,  of  his  attorneys,  and  wherever  else  the  same  might  probably  be  found, 
and  diligently  and  persistently  continued  the  search  until  rewarded  therein, 
under  the  investigation  ordered  by  this  Department;  and  he  filed  his  affida- 
vits tending  to  show  that  he  duly  filed  said  application,  and  the  loss  of  the 
same,  as  soon  thereafter  as  he  reasonably  could.  His  attorne3rs  were  also 
similarly  engaged  in  the  search. 

The  case  clearly  shows  that  Postle  filed  an  application  to.  enter  the  tract 
when  initiating  his  contest ;  that  the  loss  thereof  was  from  no  fault  or  laches 
on  his  part,  but  by  the  neglect  of  the  local  officers ;  that  he  exercised  rea- 
sonable diligence  in  their  discovery ;  and  hence  that,  although  he  did  not  file 
his  motion  for  reconsideration  of  the  decision  of  June  25th,  within  the  time 
required  by  the  rule,  he  did  so  as  soon  as  he  could  make  a  proper  showing 
and  reasonably  establish  the  alleged  facts. 

In  view  of  these  matters  (without  considering  the  question  of  collusion 
as  between  Rogers  and  Strickler,  which  you  suggest),  I  deny  Rogers'  motion 
for  reconsideration,  under  the  ruling  in  Lytle  vs,  Arkansas  (9  How.,  314)9 
that  where  an  individual  in  the  prosecution  of  a  right  does  everything  which 
the  law  requires  him  to  do,  and  he  fails  to  attain  his  right  by  the  misconduct 
or  neglect  of  a  public  officer,  the  law  will  protect  him.     Postle  is  clearly 


dm  PRACTICE. 

within  this  principle,  and  the  same  must  be  applied  to  the  case  rather  than 
a  technical  Rule  of  Practice,  none  of  which  rules  (as  appears  from  the  last 
paragraph  thereof)  deprive  this  Department  of  its  supervisory  powers.  He 
is  therefore  allowed  to  enter  the  tract  at  any  time  within  thirty  days  from 
notice  hereof,  and  the  entry  of  Rogers  is  held  subject  thereto.  On  Postle's 
entry,  that  of  Rogers  will  be  canceled. 


HERBERT  vs.  CLARK. 

/fu/e  of  Practice  No.  79. — A  party  who  has  failed  to  comply  with  the  express  requirements 
of  one  law  cannot  invoke  the  agency  of,  or  claim  any  benefit  under  another  law  which 
presupposes  such  compliance.  A  claimant,  especially  a  protestant,  who  has  taken  no 
action  under  Rule  77,  cannot,  by  motion  to  vacate  a  prior  decision,  stay  proceedings  as 
contemplated  by  Rule  79. 

Secretary  KiRKWOOD  to  Commissioner  McFarland,  February  8,  1882. 

I  have  considered  the  case  of  Sidney  C.  Herbert  vs,  Henry  Clark,  involv- 
ing the  S.  y^  of  the  S.  E.  %  of  Sec.  25,  Tp.  11  N.,  R.  23  E.,  M.  D.  M., 
Carson  City  district,  Nevada,  on  appeal  by  Herbert  from  your  decision  of 
October  19,  1S81,  overruling  his  motion  to  dismiss  the  appeal  of  one  Frank 
Rivers  from  your  decision  of  May  20,  1881. 

On  the  1 8th  of  July  ensuing.  Rivers*  attorney  filed  a  motion  to  vacate  said 
decision,  of  which  he  had  been  advised  on  the  day  of  its  rendition. 

On  the  29th  of  September  last,  you  declined  to  vacate  or  modify  your 
predecessor's  decision  aforesaid,  from  which  decision  Rivers'  attorney  filed 
an  appeal  on  the  3d  of  October  last.  On  the  same  day  Herbert's  attorney 
filed  a  motion  to  dismiss  said  appeal,  upon  the  ground  that  the  same  had  not 
been  taken  within  the  sixty  days  allowed  therefor.  On  the  9th  of  the  same 
month  you  overruled  said  motion,  and  held  that  the  consideration  of  the 
motion  to  vacate  operated  **  to  bring  it  within  the  provisions  of  Rule  79." 
In  this  you  mistook  the  intent  of  this  rule. 

As  it  seems  clear  that  a  party  who  has  failed  to  comply  with  the  express 
requirements  of  one  law,  cannot  invoke  the  agency  of  or  claim  any  benefit 
under  another  law,  which  presupposes  such  compliance,  neither  can  Rivers 
have  the  time  between  the  filing  of  his  motion  of  July  18,  1881,  and  the  ser- 
vice of  notice  of  the  decision  of  September  29,  1881,  excluded  from  the  time 
allowed  for  appeal.  Hence  it  follows  that,  as  the  motion  in  question  was 
not  filed  within  the  thirty  days  prescribed  by  Rule  77,  it  could  not  operate 
to  stay  proceedings  as  contemplated  by  Rule  79. 

It  should  be  observed,  however,  that  Rivers  is  a  mere  protestant,  and  as 
such,  has  no  right  of  appeal. 

Your  decision  of  October  19,  1881,  is  accordingly  vacated,  and  the  said 
decisions  of  May  20  and  September  29,  1881,  are  hereby  affirmed. 


CONK  vs.  RECHENBACH. 

Review — Notice — Notice  of  a  motion  for  review  should  be  given  within  the  time  allowed 
for  fihng  such  motion;  but  as  the  Rules  of  Practice  are  not  explicit  in  such  requirement, 
a  failure  to  thus  serve  notice  will  not  defeat  the  consideration  of  a  motion  for  review  after 
due  notice. 

Acting  Secretary  Jenks  to  Commissioner  SPARKS,  August  24,  1885. 

In  the  case  of  Rebecca  Conk  vs,  Ferdinand  Rechenbach,  involving  the 
W.  y^  of  the  S.  W.  %  of  Sec.  25,  and  the  E.  y,  of  the  S.  E.  ^  of  Sec.  26, 
Tp.  6  N.,  R.  12  E.,  M.  D.  M.,  Sacramento,  California,  wherem  a  decision 
was  rendered  November  17,  1884,  a  motion  for  review  has  been  filed  on 
behalf  of  Rechenbach. 
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Against  the  consideration  of  said  motion  it  is  urged  in  a  counter-motion 
to  dismiss  that  no  notice  of  said  motion  for  review  was  given. 

It  appears  that  the  motion  for  review  was  filed  by  non-resident  attorneys, 
and  though  filed  in  time,  no  notice  thereof  was  then  given.  In  March, 
1885,  after  the  time  for  filing  a  motion  for  review  had  expired,  resident 
counsel  for  Rechenbach  served  upon  Mrs.  Conk's  attorneys  a  copy  of  their 
argument  in  support  of  the  motion  for  review,  and  allege  in  a  letter  that  a 
copy  of  the  original  motion  was  furnished  with  said  argument. 

Rule  76  provides  that  motions  for  review  will  be  allowed  in  accordance 
with  legal  principles  applicable  to  motions  for  new  trials  at  law,  "after  due 
notice  to  the  opposing  party.'* 

Rule  77  provides  that  such  motion,  except  when  based  upon  newly  dis- 
covered evidence,  "must  be  filed  within  thirty  days  from  notice  of  such 
decision.*' 

Rule  99  provides  "  that  no  motion  affecting  the  merits  of  a  case  or  the 
regular  order  of  proceedings  will  be  entertained  except  on  due  proof  of 
service  of  notice." 

While  it  is  apparent  that  said  motion  should  not  be  considered  except 
after  due  notice  to  the  adverse  party,  it  may  be  observed  that,  although  said 
notice  is  required  under  the  Rules  of  Practice,  said  rules  do  not  explicitly 
state  the  time  when  service  of  such  notice  shall  be  made,  though  providing 
that  the  motion  itself  shall  be  filed  within  thirty  days  following  notice  of  the 
decision.  A  fair  construction  of  Rules  76  and  77  would,  however,  seem  to 
require  that  notice  of  a  motion  for  review  should  be  given  within  the  time 
allowed  for  filing  such  motions. 

The  attorneys  for  Mrs.  Conk  apparently  rely  upon  the  failure  of  counsel 
for  Rechenbach  to  give  the  proper  notice,  and  therefore  have  not  made  any 
response  to  said  motion  upon  its  merits.  But  taking  into  consideration  the 
ambiguity  pointed  out  in  the  Rules  of  Practice,  together  with  the  fact  that 
the  motion  for  review,  aside  from  notice,  was  properly  filed,  I  am  of  the 
opinion  that  the  motion  .to  dismiss  should  be  denied.  You  will  therefore 
inform  the  parties  herein  that  said  motion  to  dismiss  is  overruled,  and  that 
the  usual  time  after  notice  of  this  decision  will  be  accorded  to  counsel  for 
Mrs.  Conk  to  file  answer  to  the  argument  of  Rechenbach's  attorneys  on  the 
motion  for  review,  and  for  reply  thereto. 


SATTERLEE  vs.  DIBBLE.     (On  Review.) 

Rehearing. — Motion  for  rehearing  is  denied  in  view  of  want  of  notice  to  the  opposing 
party  and  the  contents  of  the  supporting  affidavits. 

Secretary  TELLER  to  Commissioner  McFARi^ND,y«/K  15,  1884. 

I  have  considered  the  motion  of  C.  F.  Dibble  for  a  rehearing,  in  the  case 
of  Satterlee  vs.  Dibble,  decided  by  this  Department  on  the  fifteenth  of  last 
March  (11  L.  O.,  57). 

There  is  nothing  in  the  supporting  affidavits  which  was  not  in  the  case 
before,  except  certain  testimony  to  the  destruction  by  drouth  of  his  plant- 
ings in  1879  ^"^  iSSo.  It  contradicts  the  evidence  obtained  at  the  hear- 
ing, and  it  is  not  shown  that  he  could  not  have  produced  it  then ;  hence  it 
is  not  ground  for  a  rehearing,  which  is  only  allowed  in  accordance  with 
legal  principles  applicable  to  motions  for  new  trials  at  law  (Rule  of  Practice 
76).  Furthermore,  it  does  not  appear  that  notice  of  said  motion  has  been 
served  on  the  other  side,  or  that  any  of  the  formalities  required  by  the 
Rules  of  Practice  have  been  complied  with.  Whilst  the  Department  has  no 
desire  to  be  technical  in  its  decisions,  and  will,  on  occasion,  waive  a  rule 
which  stands  in  the  way  of  substantial  justice,  nevertheless  there  are  certain 
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Rules  of  Practice  which  are  made  for  the  protection  of  the  other  side,  and 
which  cannot  be  thus  waived  without  injustice  to  them.  Such  is  the  rule 
relating  to  notice  above  referred  to ;  and  for  the  reason  that  it  has  been  dis- 
regarded, and  for  the  other  reasons  stated,  the  motion  for  rehearing  is  dis- 
missed. 

CHARLES  A.  RICHARDS. 

IfuU  of  Practice  No.  *j6. — A  review  of  a  decision,  like  a  new  trial,  in  the  absence  of  new 
evidence,  will  not  be  granted  on  the  ground  that  the  decision  was  against  the  weight  of 
evidence,  if  there  was  contradictory  evidence  on  both  sides. 

Secretary  KiRKWOOD  to  Commissioner  McFarLAND,  April  12,  1 882. 

I  have  considered  the  motion  of  Charles  A.  Richards'  attorney  for  a  re- 
consideration of  my  decision  rendered  under  date  of  the  12th  ultimo  in  case 
of  Richards  vs,  Davis,  holding  that  the  contestant  Richards  had  failed  to 
prove  his  allegations  touching  Davis*  abandonment  of  the  N.  W.  ^  of  Sec. 
12,  Tp.  4  N.,  R.  68  W.,  Denver  district,  Colorado. 

Such  motion  covers  the  identical  points  that  were  raised  on  appeal  and 
duly  considered  by  me  when  the  decision  in  question  was  rendered. 

No  new  evidence  is  presented,  nor  is  there  even  a  pretense  that  any  such 
evidence  has  been  discovered,  but  said  motion  is  based  upon  the  ground  of 
error  in  the  finding  of  fact  and  application  of  the  law. 

Rule  76  of  the  Rules  of  Practice,  authorizes  motions  for  a  review  or  con- 
sideration of  the  Secretary's  decision  when  **in  accordance  with  legal  prin- 
ciples applicable  to  motions  for  new  trials  at  law.'' 

The  rule  of  law  is  well  settled  that  a  new  trial  will  not  be  granted  on  the 
ground  that  the  verdict  was  against  the  weight  of  evidence,  if  there  was  con- 
tradictory evidence  on  both  sides.  (See  citations  in  the  matter  of  the 
Rancho  Huasua  Survey,  Copp's  Land  Owner,  Vol.  5,  p.  173.) 

As  I  am  able  to  discover  neither  error  in  the  finding  of  fact  nor  in  the 
application  of  the  law,  I  must  decline  to  disturb  my  decision  in  the  prem- 
ises. 

The  motion  is  accordingly  denied. 


McBRIDE  vs.  LEBCHER. 

Motion  for  Review. — The  rule  of  construction  in  force  at  any  stage  of  a  case  is  the  one  that 
must  be  applied,  and  therefore  a  case  will  not  be  reopened  upon  a  motion  for  review  in 
order  that  later  rulings  may  be  applied  to  the  same  state  of  facts. 

Commissioner  McFarlaND  to  Register  and  Receiver ^  Miles  City,  Mont.,  June  30,  1882. 

I  have  considered  the  motion  of  C.  B.  Lebcher  for  a  review  of  my  deci- 
sion of  December  3,  1881,  closing  the  case  of  John  McBride  vs.  said  Leb- 
cher, filed  in  your  office  April  2,  1882. 

Your  findings  of  fact  and  opinion  were  adverse  to  Lebcher,  but  he  did  not 
appeal  therefrom.  Your  findings,  therefore,  became  final,  and  my  said  let- 
ter simply  held  that  your  conclusions  based  thereon  were  correct,  and,  in  ac- 
cordance with  the  Rules  of  Practice,  closed  the  case. 

The  motion  is  not  based  upon  newly  discovered  evidence,  but  upon  the 
ground  that  subsequent  to  the  decisions  the  course  of  rulings  t)y  this  office 
upon  similar  facts  has  changed,  and  that  under  them  Lebcher  would  be  en- 
titled to  an  award.  There  are  several  reasons  why  this  motion  cannot  be 
granted. 

It  was  not  filed  within  thirty  days  from  the  decision,  as  required  by  Rule 
77,  which  is  specific  upon  this  point.  Again,  if  it  were  true  that  under 
later  rulings  the  decision  in  this  case  upon  the  same  state  of  fact  would  be 
different,  the  case  could  not  be  reopened  in  order  to  apply  such  rulings. 
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See  Secretary's  decision  of  July  17,  1873,  ^^  ^^^  ^^^e  of  the  Missouri,  Kan- 
sas and  Texas  Railroad  Company  vs.  Buck,  where  it  was  held  that  the  rule 
of  construction  in  force  at  any  stage  of  a  case  is  the  one  which  must  be  ap- 
plied. 

Finally,  although  your  decision  did  not  state  specifically  that  Lebcher  was 
acting  in  bad  faith,  your  findings  of  fact  supported  that  conclusion,  which 
was  in  itself  the  vital  principle  of  the  decision. 

The  cases  referred  to  by  Lebcher,  wherein  a  failure  to  actually  inhabit  the 
land  after  settlement  were  cases  wherein  such  diligence  was  shown  as  cir- 
cumstances permitted,  and  wherein  the  settler's  good  faith  was  clearly 
shown ;  hence  these  are  not  applicable  to  the  case.  You  will  advise  the 
parties  of  the  denial  of  this  motion. 


MEHLER  vs.  McBRIDE. 

Rehearing — Imperfect  Record, — A  rehearing  cannot  be  secured  on  the 
ground  that  the  evidence  of  the  applicant's  witnesses  was  not  properly 
transcribed,  it  being  apparent  that  the  applicant  and  his  attorney  had  full 
opportunity  to  learn  such  alleged  fact  and  act  thereon,  while  the  case  was  in 
the  local  office. 

Secretary  Lamar  to  Commissioner  Sparks,  July  22,  1885.  (4  L.  D.,  184 ;  12  C.  L.  O.,  250.) 


DAVIS  &  PENNINGTON  vs.  DRAKE. 

Ifevitw — Ntwly  Discovered  Evidence. — Newly  discovered  evidence  material  to  the  issue, 
which  could  not  have  been  with  reasonable  diligence  procured  at  the  trial,  is  proper 
ground  for  the  review  of  a  departmental  decision ;  but  such  action  is  not  warranted  on 
evidence  merely  cumulative  in  character. 

That  the  evidence  submitted  is  conflicting  is  no  ground  for  new  trial. 

Acting  Secretary  MULDROW  to  Commissioner  Sparks,  September  2,  1 887. 

Henry  L.  Davis  and  Catharine  J.  Pennington  by  their  attorney  have  filed 
a  motion  asking  for  review  of  departmental  decision,  dated  April  18,  1887, 
and  for  rehearing  in  the  case  of  said  parties  vs.  Brice  B.  Drake,  involving 
the  E.  y2  of  the  N.  E.  }(  and  the  N.  j^  of  the  S.  E.  X>  Sec.  34,  T.  50  N., 
R.  1,  N.  M.  M.,  Gunnison,  Colorado. 

Said  decision  affirmed  that  of  your  office  and  of  the  local  office,  and 
awarded  the  land  described  to  Drake,  who  had  made  commutation  cash 
entry  therefor. 

The  question  at  issue  was  raised  on  contest  instituted  after  the  making  of 
said  cash  entry,  and  involving  the  character  of  the  land  (/.  e.)  whether 
agricultural  or  mineral  (coal),  and  also  the  dona  fides  of  the  entryman  in  his 
transactions  relative  to  this  entry. 

This  motion  is  based  upon  what  is  alleged  to  be  newly  discovered  evidence 
material  to  the  issue.  In  support  of  it  is  filed  the  report  of  one  P.  H.  Van 
Diest,  who  is  said  to  be  *'  an  expert  mining  engineer.*'  This  report  appears 
to  have  been  made  pursuant  to  the  orders  of  the  Surveyor- General  of  Colo- 
rado, and  is  dated  October  7,  1886.  It  sets  forth  that  said  mining  engineer, 
on  the  30th  of  September  preceding,  examined  the  land  in  question,  and 
found  some  coal  veins  there,  but  could  not  find  any  cabin  on  the  claim  of 
Drake.  He  states  that  the  coal  vein  may  be  of  inferior  quality,  and  of  little 
thickness,  and  that  probably  it  can  never  be  mined  with  profit,  but  that 
nevertheless  there  is  coal  there;  that  the  land  is  barren  and  unfit  for  agri- 
cultural purposes,  and  that  it  can  be  irrigated  only  by  bringing  water  several 
miles  by  ditch.  The  report  further  goes  on  at  considerable  length  to  show 
20 


306  PRACTICE. 

argumentatively  that  Drake's  claim  never  was  a  valid  one,  and  that  the  con- 
test of  Davis  and  Pennington  ought  not  to  have  been  dismissed. 

This  report  is  not  verified  by  the  oath  of  said  mining  engineer,  nor  is  it 
shown  that  he  is  now,  or  was  then,  in  the  employ  of  the  Government,  fur- 
ther than  that  he  was  ordered  by  the  Surveyor- General  to  make  this  exami- 
nation. 

As  opposed  to  the  motion  under  consideration  is  filed  here  on  behalf  of 
the  present  owners  of  the  land  a  protest  against  its  allowance,  and  several 
affidavits  alleging  facts  totally  at  variance  with  the  report  before  mentioned. 

Rule  76  provides  that  motions  for  review  or  reconsideration  of  the  deci- 
sions of  the  Secretary  of  the  Interior,  will  be  granted  in  accordance  with 
legal  principles,  applicable  to  motions  for  new  trials  at  law,  after  due  notice 
to  the  opposing  party. 

Newly  discovered  evidence  material  to  the  issue,  which  the  party  could  not 
with  reasonable  diligence  have  procured  at  the  former  trial,  is  held  to  be 
good  ground  for  a  motion  for  new  trial  at  law,  and  likewise  for  a  review  of 
a  departmental  decision.  But  can  the  statements  made  in  the  report  referred 
to  be  considered  as  newly  discovered  evidence  material  to  the  issue?  I  think 
not. 

It  will  be  observed  that  the  matters  touched  upon  in  this  report  were  all 
in  issue  when  the  case  was  originally  tried.  Evidence  upon  both  sides  of 
the  question  was  taken,  and  from  an  examination  of  such  evidence  the  local 
office,  your  office,  and  the  Department,  all  found  in  favor  of  the  validity  of 
the  entry  and  against  the  contestants.  It  was  found  that  the  land  was  of 
more  value  for  agriculture  than  for  minerals,  and  that  the  entryman  had 
acted  in  good  faith  in  the  matter  of  his  claim. 

The  entryman,  Drake,  is  now  dead,  and  the  land  has  passed  into  the 
hands  of  third  parties. 

Assuming  the  report,  therefore,  to  be  evidence,  it  is  nothing  more  than 
cumulative  of  that  offered  on  the  part  of  contestants  when  the  original  case 
was  tried.  It  is  not,  therefore,  ground  for  a  new  trial.  Weldon  vs.  Mc- 
Lean (6  L.  D.,  9j  14  C.  L.  O.,  138),  citing  Milliard  on  New  Trials,  2d 
Ed.,  500. 

The  fact  that  the  evidence  is  conflicting,  is  no  ground  for  new  trial. 
Long  vs.  Knott  (5  L.  D.,  150;  13  C.  L.  O.,  158);  Knox  vs.  Basset  (id., 
^S^y  '3  ^*  ^-  ^'9  270);  Neilson  vs,  Shaw  (id.,  387;  14  C.  L.  O.,  2). 

Por  the  foregoing  reasons  the  present  motion  is  denied. 


SUTTON  KT  AL  vs.  ABRAMS. 

Practice, — The  statements  of  a  party  to  his  attorney  are  not  admissible  in 
evidence  as  against  the  interest  of  such  party,  and  an  offer  to  prove  such 
statements  would  therefore  not  furnish  any  ground  for  a  new  trial. 

Evidence. — A  new  trial  will  not  be  granted  on  the  ground  of  newly  dis- 
covered evidence,  where  such  evidence  tends  simply  to  discredit  or  impeach 
a  witness,  nor  unless  it  is  of  that  character  as  to  necessarily  cause  the  trial 
court  to  arrive  at  a  different  conclusion. 

Rehearing, — In  motions  for  rehearing,  resting  on  alleged  newly  discov- 
ered evidence,  it  must  be  shown  that  such  testimony  could  not  have  been 
discovered  by  due  diligence,  and  the  facts  relied  upon  to  show  such  dili- 
gence should  be  specifically  set  forth. 

first  Assistant  Secretary  MdlbroW  to  Commissioner  Stockslager,  Aurust  2,  1888.     (7 
L.  D.,  136.)  »      ^  '  U 
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WELDON  vs.  McLean. 

Review. — Where  the  facts  upon  which  a  motion  for  new  trial  is  based  are 
known  to  the  complaining  party  while  the  local  office  has  jurisdiction,  such 
motion  should  be  filed  in  that  office. 

Newiy  Discovered  Evidence. — It  is  not  sufficient  for  the  applicant  to  state 
that  he  did  not  know  of  the  testimony  in  time  to  produce  it  for  the  trial  \  it 
roust  appear  that  he  could  not  have  discovered  it  by  reasonable  diligence. 

Secretary  Lamar  to  Commissioner  SvARKS,  Jufy  I,  1887.     (6  L.  D.,  9;  14  C.  L.  O.,  138.) 


UNITED  STATES  vs.  BAYNE. 

Correction  of  Error, — There  is  no  authority  for  the  Commissioner  of  the  General  Land 
Office  to  review  a  final  decision  of  his  predecessor ;  but  the  Department,  by  virtue  of  its 
supervisory  authority,  may  correct  any  error  apparent  on  the  record. 

Secretary  Lamar  to  Commissioner  Sparks,  yulyl^  1887. 

It  has  been  the  uniform  ruling  of  this  Department  that  one  Commissioner 
of  the  General  Land  Office  has  no  authority  to  review  a  decision  of  his 
predecessor  that  has  become  final.  Eben  Owen  et  al.  (9  L.  O.,  iii).  The 
Department,  however,  by  virtue  of  its  supervisory  authority,  may  correct 
any  error  apparent  on  the  record.     Lee  vs,  Johnson  (116  U.  S.,  48). 

The  evidence  fails  to  show  bad  faith  upon  the  part  of  the  claimant,  which 
would  warrant  the  cancellation  of  said  entry.  It  appears  that  the  number 
of  the  range  was  not  given  in  the  published  notice.  For  this  defect,  the 
entry  will  be  suspended  and  the  claimant  will  be  required  to  make  new 
proof  in  accordance  with  the  law  and  regulations  of  the  Department. 

The  decision  appealed  from  is  modified  accordingly. 


FRANCIS  PALMS  et  al. 

Reconsideration — Res  Judicata, — A  final  decision  by  the  Secretary  of  the 
Interior  is  conclusive  .'ls  to  departmental  action  on  the  question  therein  in- 
volved, and  will  not  be  disturbed  by  his  successor  in  office  where  no  new 
question  is  presented  for  consideration. 

Secretary  ViLAS  to  Commissioner  Stockslager,  August  7,  1 888.     (7  L.  D.^  146.) 


ROBERT  CARRICK. 

Arsenal  lsland^Review,^h  dtcision  by  the  head  of  a  Department  will  not  be  disturbed  by 
his  successor  except  under  different  facts,  a  change  of  law,  or  other  exceptional  or  anom- 
alous circumstances. 

Secretary  Lamar  to  Commissioner  Sparks,  Afay  25,  1885. 

On  September  i,  1883,  Robert  Carrick  made  application  to  your  office 
for  the  survey  of  an  island  in  the  Mississippi  River,  opposite  the  city  of  St. 
Louis,  commonly  called  and  known  as  "Arsenal  Island,*'  for  the  purpose 
of  having  the  land  placed  in  the  market  for  disposal  in  accordance  with  the 
provisions  of  law  and  the  regulations  of  the  land  office — he  (Carrick)  alleg- 
ing settlement  and  improvement  thereon  and  his  qualification  to  pre-empt 
the  same.  After  due  notice  to  all  parties  interested  or  supposed  to  be  in- 
terested, and  upon  due  consideration,  your  office  concluded  that  the  title  to 
said  island  was  in  the  city  of  St.  Louis,  but,  while  rejecting  Carrick*s  appli- 
cation, referred  the  matter  to  this  Department  for  examination  and  instruc- 
tions. ^  „ 

On  May  16,  1884,  my  predecessor,  Secretary  Teller,  after  a  full  review  of 
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all  the  facts  and  the  law  touching  the  matter,  while  not  committing  himself 
as  to  the  question  of  title,  concurred  with  your  office,  and  rejected  Carrick's 
application.     (2  L.  D.,  456;  11  L.  O.,  127.) 

A  motion  for  review  of  that  decision  was  filed,  on  the  ground  that  error 
had  been  committed  in  holding  that  the  testimony  showed  the  island  to  be 
a  mere  moving  mass  of  alluvial  deposit,  from  one  end  to  the  other ;  and 
with  the  motion  were  filed  the  affidavits  of  two  civil  engineers,  who  stated 
that  from  their  personal  knowledge  the  island  had  become  permanent  and 
fixed  land.  It  was  held  that  this  testimony  only  had  the  effect  of  producing 
a  conflict  with  that  on  file  at  the  time  of  the  former  decision,  and  was  not 
sufficient  of  itself  to  cause  a  reversal  of  the  same  on  review ;  and  further 
that  inasmuch  as  the  War  Department,  under  the  appropriation  acts  for  the 
improvement  of  the  Mississippi  River,  was  operating  upon  the  island,  and  it 
was  unknown  to  what  extent  or  for  what  purpose  the  Government  might  re- 
quire the  same  in  connection  with  the  great  public  work  about  which  it  was 
engaged,  it  would  be  improper  under  the  circumstances  to  order  a  survey. 
So  the  application  for  re-hearing  was  denied  by  Acting  Secretary  Joslyn  (2 
L.  D.,  468;  II  L.  O.,  157). 

On  March  21,  1885,  the  attorney  for  Carrick  filed  another  application  for 
review,  alleging  no  new  matter  for  consideration  further  than  that  the  Act- 
ing Secretary  had  denied  said  motion  without  the  knowledge  of  counsel,  or 
without  hearing  oral  argument — for  making  which  an  opportunity  is  now 
asked. 

The  fact  that  the  opportunity  for  an  oral  argument  is  now  sought  adds  no 
force  to  the  application,  which  after  all  is  but  an  effort  to  obtain  a  review, 
not  only  of  the  decision  of  my  predecessor,  but  of  his  refusal  to  revoke  the 
same;  and  this,  too,  not  on  any  new  grounds  or  testimony,  but  on  the  bald 
assumption  that  error  was  committed  in  the  conclusions  arrived  at. 

It  has  been  the  well-settled  practice,  since  as  far  back  as  1825,  to  regard 
a  subject  once  disposed  of  by  the  proper  Executive  Department  as  having 
been  finally  settled,  except  under  different  facts,  a  change  of  law,  or  other 
exceptional  or  anomalous  circumstances.  (4  Op.  Att).  Gen.,  341,  15  id., 
315.)  No  circumstances  are  here  presented  which  would  warrant  a  depart- 
ure from  this  wise  and  conservative  rule. 

Indeed,  were  the  application  for  review  now  presented  for  the  first  time, 
it  would  be  denied,  for  the  sufficient  reasons  given  by  Acting  Secretary 
Joslyn. 

The  motion  is  overruled. 


NEFF  vs.  COWHICK. 

Motions  for  Re-review, — Motions  for  a  second  reconsideration  of  a  decision  should  not  be 
allowed,  and  the  practice  of  permitting  them  to  be  filed  is  discontinued. 

After  disposition  of  a  case  on  review,  suggestions  of  fact,  or  points  of  law,  not  previously 
discussed  or  involved  in  the  case,  may  be  presented  by  petition  for  such  action  as  may  be 
deemed  appropriate  by  the  Department. 

Secretary  Vilas  to  Commissioner  Stockslager,  January  22,  1889. 

On  the  nth  of  May,  1888  (6  L.  D.,  660),  the  Department  decided  the 
appeal  in  this  case,  and  on  the  21st  of  August,  1888  (7  L.  D.,  245),  denied 
a  motion  for  a  rehearing.  The  case  is  simply  a  contest  by  Neff  of  Cowhick's 
homestead  entry.  No.  454,  of  the  N.  W.  ]i^  of  the  N.  E.  ^,  the  S.  E.  ^ 
of  the  N.  E.  %,  and  lots  i  and  3,  in  Sec.  24,  T.  14  N.,  R.  67  W.,  made 
December  19,  1882,  at  the  Cheyenne  land  office,  in  the  Territory  of  Wyo- 
ming. 

The  contestant  now  files  a  second  motion  for  a  review.  The  first  ground 
of  the  motion  is  that  the  opinion  on  the  motion  for  rehearing  was  prepared 
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by  the  same  law  clerk  or  examiner  who  wrote  the  original  decision.  This 
ground  of  motion  is  not  properly  to  be  urged  on  the  part  of  counsel.  De- 
cisions are  made  by  the  Secretary  or  one  of  the  Assistant  Secretaries,  by 
whatsoever  law  clerk  the  opinion  may  be  written,  and  were  there  not  a  usage 
to  which  counsel  refers,  it  would  be  a  reproach  to  thus  intimate  in  a  formal 
motion  that  the  duty  of  examination  is  not  discharged. 

The  second  ground  of  the  motion  is  that  the  decisions  **  fail  to  notice  in 
any  way  the  very  important  admission  made  by  the  defendant,  Cowhick,  in 
his  affidavit  of  April  9,  1886."  The  importance  of  the  alleged  admission 
in  its  effect  upon  the  decision  of  the  case  is  a  matter  of  opinion.  What- 
ever its  importance,  notice  was  given  to  the  fact,  although  nothing  was 
thought  necessary  to  be  said  about  it  in  the  opinion. 

Motions  for  a  re-review,  or  a  second  reconsideration  of  a  decision,  should 
not  be  allowed,  and  the  practice  of  permitting  them  to  be  filed  ought  to  be 
discontinued.*  The  Department  ought  not  to  be  asked  to  consider  the 
same  points  involved  in  a  case  but  twice.  It  is  natural  to  litigants,  and 
occasionally  happens  to  counsel,  to  see  with  an  exaggerated  estimate  of 
their  strength  the  importance  of  the  points  which  make  in  their  favor,  and 
to  attribute  the  failure  of  a  like  perception  of  them  to  the  Department,  or 
by  courts,  when  the  causes  are  depending  in  courts,  to  an  inattention  to 
such  points.  The  over-burdened  condition  of  the  appellate  business  of  the 
Department  would  be  reason  enough,  if  there  were  not  still  better  ones,  for 
inhibiting  the  gratification  of  this  feeling  by  allowing  second  motions  for 
reconsideration,  with  the  consequent  labor  and  delay.  Hereafter,  let  the 
rule  be  that  no  motion  for  a  re-review  shall  be  filed.  If  the  defeated  party 
is  able  to  present  any  suggestions  of  fact  or  points  of  law  not  previously 
discussed  or  involved  in  the  case,  it  may  be  done  by  petition,  which  shall 
contain  all  the  facts  and  arguments.  On  the  filing  of  such  petition,  if  it 
appears  important,  the  Secretary  will  make  such  order  for  recalling  the  case 
from  the  General  Land  Office  and  such  direction  for  further  hearing  as  may 
be  necessary.  Otherwise,  no  further  action  on  the  petition  will  be  taken. 
It  will  be  regarded  merely  as  in  the  nature  of  information  by  which  the 
supervisory  jurisdiction  of  the  Department  can,  if  desirable,  be  set  in  motion. 
Such  petition  should  not  reargue  points  already  twice  passed  upon,  but 
should  be  limited  to  the  office  indicated  of  suggesting  new  facts  or  con- 
siderations not  before  presented. 


CYRUS  H.  HILL. 


Review — Standing  of  Transferee. — A  decision,  rendered  on  the  appeal  of  an  entryman,  rC' 
jecting  the  final  proof,  will  not  be  reviewed  on  the  allegation  of  a  transferee  that  he  did 
not  receive  notice  of  such  decision. 

Secretary  Lamar  to  Commissioner  Sparks,  December  1 4,  1886. 

I  am  asked  by  Mr.  L.  H.  Hole,  attorney  for  the  United  States  Mortgage 
Co.  and  Elizabeth  H.  Richardson,  to  review  and  revoke  departmental  de- 
cision of  October  6,  1886,  directing  the  cancellation  of  the  homestead  en- 
try of  Cyrus  H.  Hill,  made  December  6,  1883,  at  Huron,  Dakota,  for  the 
S.  E.  ^^  of  Sec.  26,  T.  Ill,  R.  67,  which  was  commuted  to  cash  final  proof 
made  thereon,  and  certificate  issued  December  9,  1884.  And  it  appears,  by 
the  present  application,  that  on  the  day  after  the  issue  of  the  final  certificate, 
the  land  was  mortgaged  by  Hill  to  the  Mortgage  Company,  for  the  sum  of 
I300J  and  that  on  May  5,  1885,  the  Company  assigned  the  mortgage  re- 
ceived from  Hill  to  Elizabeth  H.  Richardson. 

*  A  second  application  for  a  review  will  not  be  entertained  by  the  Department.  Bartch  vs.  Kennedy,  4  L. 
D-,  383 ;  la  C.  L.  0.,  ^8 ;  Parker  vs.  Castle  on  second  motion  for  review,  decided  by  Secretary  Lamar,  Sep- 
tember 17,  1885,  13  C.  L.  0.,  Z78. 
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The  application  for  review  is  based  substantially  upon  two  general 
grounds : 

1.  That  said  Richardson  had  no  notice  of  the  Commissioner's  decision, 
nor  an  opportunity  to  present  her  rights  or  equities,  or  to  show  that  the 
claimant  has  complied  with  the  law. 

2.  That  the  cancellation  of  said  entry  was  contrary  to  law  and  the  evi- 
dence. 

With  regard  to  the  first  point  made,  it  is  sufficient  to  refer  to  the  case  of 
John  C.  Featherspil  (4  L.  D.,  570  ;  13  C.  L.  O.,  90),  wherein  it  was  said 
that  in  the  determination  of  that  case  **  the  fact  that  there  is  a  mortgagee 
now  interested  in  maintaining  the  validity  of  the  entry  brings  no  new  ele- 
ment into  the  consideration  thereof,  inasmuch  as  he  can  have  no  better  right 
than  the  entryman  would  have  if  present,  and  with  whose  rights  the  govern- 
ment deals  only,  regardless  of  any  sale,  assignment,  or  lien,  made  by  him 
to  third  parties ;  recognizing,  however,  the  right  of  said  third  parties,  where 
their  rights  have  been  acquired  subsequently  to  the  issue  of  final  certificate, 
to  appear  and  protect  the  same  by  showing  proper  compliance  with  the  re- 
quirements of  the  law  on  the  part  of  the  entryman." 

In  the  case  under  consideration,  there  was  nothing  in  the  record  to  show  that 
Hill  had  mortgaged  the  tract  in  question  ;  and  it  was  no  part  of  the  duty  of 
the  United  States  officers  to  search  the  records  in  the  proper  territorial  office 
to  ascertain  whether  any  transfer  of  said  land  had  been  made  or  lien  placed 
thereon  by  him,  in  order  to  send  notice  of  the  rejection  of  the  final  proof  to 
such  transferee,  or  lienor.  Notice  was  sent  to  the  entryman,  an  appeal  was 
taken  by  him,  and  on  said  appeal  the  judgment  of  your  office  was  affirmed. 
There  is,  therefore,  nothing  in  the  first  point  to  require  the  revocation  of 
my  former  decision. 

The  second  ground  relates  entirely  to  the  sufficiency  of  the  testimony  sub- 
mitted by  Hill,  in  relation  to  his  residence  upon  the  land.  An  examination 
of  said  testimony,  so  far  from  showing  any  cause  for  revoking  the  former 
decision,  serves  to  confirm  strongly  the  views  therein  expressed. 

I  therefore  deny  the  present  application. 


JOHN  STEENERSON. 

Authority  of  Commissioner  to  Order  Hearing. — In  the  investigation  of  an  alleged  fraudu- 
lent entry,  the  Commissioner  of  the  General  Land  Office  may,  in  the  exercise  of  a  sound 
discretion,  order  a  second  hearing. 

Acting  Secretary  MULDROW  to  Commissioner  SPAKKS, /u/y  18,  1 887. 

John  Steenerson  has  filed  an  application  for  certiorari  under  Rules  of  Prac- 
tice 83  and  84,  in  the  matter  of  his  pre-emption  cash  entry  No.  3928  of  the 
S.  W.  y^  of  Sec.  34,  T.  147  N.,  R.  38  W.,  Crookston,  Minnesota. 

It  is  urged  by  the  claimant  that  the  order  for  rehearing  will  work  injury 
to  him;  that  his  land  lies  about  one  hundred  miles  from  the  local  office,  and 
that  a  great  part  of  said  distance  is  over  broken  and  unsettled  country,  either 
entirely  without  roads,  or  with  roads  in  an  almost  impassable  condition,  thus 
rendering  the  trip  extremely  difficult,  laborious  and  expensive;  that  at  the 
instance  of  the  Government  he  has  already  made  three  trips  to  the  local 
office,  with  his  witnesses,  at  each  time  being  at  great  expense;  that  he  is  a 
poor  man,  a  farm  laborer  by  occupation,  and  unable  to  bear  the  expense  of 
a  rehearing,  because  the  former  hearing  and  continuances  have  exhausted 
his  means;  that  some  of  his  witnesses,  by  whom  he  can  establish  the  legality 
and  validity  of  his  claim,  have  moved  away,  and  their  whereabouts  are  now 
unknown  to  him;  that  the  Government  had  a  whole  year  to  prepare  for  the 
former  trial,  had  two  continuances  in  order  to  get  its  witnesses  there,  and 
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was  represented  at  said  hearing  by  several  sp)ecial  agents,  and  should  therefore 
be  estopped  from  prosecuting  the  case  further ;  and  that  the  theory  upon 
which  the  case  is  prosecuted,  to  wit:  The  existence  of  a  fraudulent  con- 
spiracy between  claimant  and  the  aforesaid  corporation,  has  no  foundation, 
but  is  false  in  fact. 

It  is  a  well  established  rule  in  land  practice  that  the  ordering  of  hearings 
or  rehearings  is  a  matter  resting  in  the  sound  discretion  of  the  Commissioner 
of  the  General  Land  Office.  In  this  case,  conceding  for  the  sake  of  the  in- 
quiry the  truth  of  petitioner's  statements,  yet  I  am  of  opinion  that  he  has 
made  no  sufficient  showing  why  this  rule  should  be  disregarded. 

The  application  is  therefore  denied. 


MAISON  vs.  CENTRAL  PACIFIC  RAILROAD  COMPANY. 

Review — Failure  to  Appeal. — Failure  to  appeal  precludes  the  consideration  on  review  of 

questions  that  should  have  been  presented  by  way  of  appeal. 
A  motion  for  review  should  be  accompaDied  by  an  affidavit  showing  that  it  is  made  in  good 

faith  and  not  for  the  purpose  of  delay. 

Secretary  NoBLE  to  Acting  Commissioner  Stone,  July  9,  1889. 

John  Maison  filed  a  motion  for  review  of  departmental  decision  rendered 
August  13,  1888,  in  the  case  of  said  Maison  vs.  Central  Pacific  Railroad 
Company. 

Maison  applied  April  17,  1883,  to  file  soldiers'  homestead  declaratory 
statement  for  the  N.  W.  ^  of  Sec.  5,  T.  2  S.,  R.  2  W.,  San  Francisco,  Cali- 
fornia land  district,  and  thereupon  a  hearing  was  had  to  determine  whether 
said  tract  was  excepted  from  the  grant  to  the  Central  Pacific  Railroad  Com- 
pany. As  a  result  of  that  hearing  the  local  officers  decided  that  the  west 
half  of  said  tract  was  excepted  from  said  grant  by  the  settlement  claim  of 
one  Joshua  H.  Proctor,  but  that  the  east  half  was  not  excepted. 

Both  parties  appealed  from  that  decision  to  your  office,  where  the  same 
was  affirmed.  The  railroad  company  alone  appealed  from  your  office  deci- 
sion to  this  Department,  where,  on  August  13,  1888,  said  decision  was 
affirmed. 

It  is  thus  seen  that  the  only  question  before  this  Department  was  as  to  th^ 
respective  claims  of  these  parties  to  the  W.  ^  of  said  N.  W.  ^  of  Sec.  5, 
T.  2  S.,  R.  2  W.,  and  that  question  was  decided  in  favor  of  Maison,  the 
present  applicant  for  review.  He  does  not  allege  that  there  is  any  error  in 
said  departmental  decision  upon  the  question  there  presented,  but  asks  an 
adjudication  on  his  claim  to  the  east  half  of  said  tract  of  land.  In  other 
words,  he  seeks  to  accomplish  by  means  of  this  motion  what  could  properly 
be  done  only  by  way  of  an  appeal.  He  states  that  his  attorney  took  no  ap- 
peal from  your  office  decision  *'  because  I  was  unable  to  pay  him  up.*'  This 
statement  of  the  facts  in  the  case  shows  clearly  that  the  relief  sought  by 
Maison  can  not  be  secured  through  a  motion  for  review,  and  that  said  mo- 
tion must  be  refused.  I  have  thought  best  to  pass  upon  the  merits  of  this 
motion,  although  it  is  informal  in  that  it  is  not  accompanied  by  the  affidavit 
prescribed  by  Rule  78  of  Rules  of  Practice,  and  although  the  proof  of  ser- 
vice of  notice  of  the  filing  is  not  satisfactory. 

Said  motion  is  denied.  

■ 

BEALL  vs.  ENGLE. 

Review — Appeal. — Objection  to  the  sufficiency  of  an  appeal  from  the  General  Land  Office 
will  not  be  considered,  when  raised  for  the  first  time  on  motion  for  review. 

Secretary  NoBLE  to  Commissioner  Stocks  LAGER,  May  6,  1889. 

This  is  a  motion  filed  by  James  R.  Beall,  asking  that  the  decision  of  the 
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Department  of  August  4,  1888,  be  reconsidered,  and  that  the  case  be  de< 

clared  closed,  as  required  by  Rule  90  of  the  Rules  of  Practice,  where  no 

appeal  from  your  decision  has  been  taken  in  accordance  with  said  rule. 

The  record  of  said  case  shows  that  within  the  time  allowed  for  appeal 

from  your  said  decision  Nathan  Engle,  the  claimant,  filed  the  following 

notice : 

"Tower  City,  D.  T.,  4-5-1887. 
"  Mrs.  Jane  R.  Beall  : 

"  I  hereby  notify  you  that  I  appeal  from  the  decision  of  W.  A.  J.  Sparks,  in  regard  to  my 
tree  claim  entry  No.  3618,  made  at  Faigo,  for  the  N.  E.  }^  of  Section  24,  T.  138  N.,  R. 
56  W. 

"  To  the  Hon.  L.  Q.  C.  Lamar,  Secretary  of  the  Interior,  for  a  final  decision  in  the 
matter. 

"  Nathan  Engle," 

This  notice  was  served  upon  the  contestant,  Mrs.  Jane  R.  Beall,  on  the 
7th  day  of  April,  1887,  as  shown  by  the  return  registry  receipt.  Service  of 
the  notice  is  not  denied  by  contestant,  and  instead  of  taking  exceptions  to 
the  failure  of  the  claimant  to  file  an  appeal,  as  required  by  law,  prior  to  the 
rendering  of  the  decision  by  the  Department,  or  at  the  time  when  it  was 
considered  by  the  Department,  he  now  asks,  after  the  Department  has  de- 
nied the  case  upon  its  merits,  that  the  sufficiency  of  said  appeal  be  now  con- 
sidered. 

Rule  82  of  Rules  of  Practice  provides,  that  where  the  Commissioner  con- 
siders an  appeal  defective,  he  shall  give  notice  to  the  party  of  said  defect, 
who  shall  be  required  to  cure  said  defect  within  the  time  therein  prescribed, 
and  upon  failure  to  do  so,  said  appeal  will  be  dismissed  by  the  Department. 
As  no  notice  was  given  the  Commissioner  of  said  defect,  and  the  contestant 
having  failed  to  take  exceptions  thereto  after  notice  that  appeal  had  been 
filed,  I  see  no  reason  why  the  case  should  now  be  reopened  to  pass  upon  a 
defect  that  should  have  been  taken  advantage  of  while  the  case  was  pending 
before  the  Department.* 


CAMPBELL  vs.  RICKER. 

Keview — Sufficiency  of  Grounds. — Where  there  is  conflicting  evidence,  or  where  the  cir- 
cumstances are  such  that  fair  minds  may  reasonably  draw  different  conclusions,  a  review 
will  not  be  granted. 

It  is  not  enough  to  allege  that  the  weight  of  evidence  does  not  sustain  the  judgment ;  it 
must  be  shown  that  the  conclusion  is  against  the  palpable  preponderance  of  the  evidence. 

A  pre-emptor  who  offers  final  proof  in  the  presence  of  a  valid  adverse  claim,  and  fails  to 
show  compliance  with  the  law,  must  submit  to  an  order  of  cancellation. 

Secretary  NoBLE  to  Acting  Commissioner  Stone,  yuly  3,  1 889. 

The  rules  of  this  Department  state,  that  motions  for  review  or  reconsider- 
ation ''  will  be  allowed  in  accordance  with  legal  principles  applicable  to  mo- 
tions for  new  trials  at  law."     (Rule  No.  76,  4  L.  D.,  46.) 

The  legal  principles,  applicable  to  the  granting  of  new  trials  at  law,  are 
presumably  known  to  counsel,  and  need  not  here  be  repeated.  It  may  be 
observed,  however,  that  where  there  is  conflicting  evidence,  or  where  the 
circumstances  are  such  that  fair  minds  may  reasonably  draw  different  con- 
clusions, a  review  will  not  be  granted. f  Richards  vs,  Davis  (i  L.  D.,  1 11)  ; 
Long  vs,  Knotts  (5  L.  D.,  150;  13  C.  L.  O.,  158);  Neilson  vs,  Shaw  (5 
L.  D.,  387;  13  C.  L.  O.,  278);  Seitz  vs,  Wallace  (6  L.  D.,  299);  Mary 
Campbell  (8  L.  D.,  331;  16  C.  L.  O.,  25);  Creswell  Mining  Co.  vs. 
Johnson  {ibid.,  440;  15  C.  L.  O.,  241.) 

*  Errors  not  alleged  oo  appeal  cannot  be  set  up  as  ground  for  review.    Kelly  V9.  Moran,  9  L.  D.,  581 :  z6 
C.  L.  O^  »o8. 
tSee  Chas.  W.  McKallor,  9  L.  D.,  580;  z6  C.  L.  O.,  ao;. 
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n,— ATTORNEYS. 
ATTORNEYS  BEFORE  LOCAL  OFFICES. 

Commissioner  Sparks  to  Registers  and  Receivers^  March  19,  1887. 

From  and  after  the  15th  day  of  April,  1887,  you  will  not  recognize  any 
attorney  or  agent  for  claimants  or  other  parties  to  any  proceedings  before 
you,  until  he  has  complied  with  the  following  regulations : 

1.  An  attorney-at-law  who  desires  to  represent  claimants  or  contestants 
before  your  office  shall  file  a  certificate,  under  the  seal  of  a  United  States, 
State  or  Territorial  Court,  for  the  judicial  district  in  which  he  resides  or  the 
local  land  office  is  situated,  that  he  is  an  attorney  in  good  standing. 

2.  Any  person  (not  an  attorney-at  law)  who  desires  to  appear  as  an  agent 
for  claimants  or  contestants  before  your  office,  must  file  a  certificate  from  a 
judge  of  a  United  States  Court  or  of  a  State  or  Territorial  Court  having 
common-law  jurisdiction,  except  probate  courts,  in  the  county  wherein  he 
resides  or  the  local  office  is  situated,  duly  authenticated  under  the  seal  of 
the  court  that  such  person  is  of  good  moral  character  and  in  good  repute, 
possessed  of  the  necessary  qualifications  to  enable  him  to  render  clients 
valuable  service,  and  otherwise  competent  to  advise  and  assist  them  in  the 
presentation  of  their  claims  or  contests. 

3.  The  oath  of  allegiance,  required  by  Section  3478  of  the  United  States 
Revised  Statutes,  must  also  be  filed  by  applicants. 

In  case  of  a  firm  the  names  of  the  individuals  composing  the  firm  must  be 
given,  and  a  certificate  and  oath  as  to  each  member  of  the  firm  will  be  re- 
quired. 

4.  An  applicant  to  practice  under  the  above  regulations  must  address  a 
letter  to  the  Register  and  Receiver,  inclosing  the  certificate  and  oath  above 
required,  in  which  letter  his  full  name  and  post-office  address  must  be  given. 
He  must  state  whether  or  not  he  has  ever  been  recognized  as  an  attorney 
or  agent  before  this  Department,  or  any  bureau  thereof,  or  any  of  the  local 
land  offices,  and  if  so,  whether  he  has  ever  been  suspended  or  disbarred 
from  practice.  He  must  also  state  whether  he  holds  any  office  under  the 
government  of  the  United  States. 

After  an  application  to  practice  has  been  filed  in  due  form,  the  Register 
and  Receiver  will  recognize  the  applicant  as  an  attorney  or  agent  as  the 
case  may  be,  unless  they  have  good  reason  to  believe  that  the  person  making 
the  application  is  unfit  to  practice  before  their  offices,  or  unless  otherwise 
instructed  by  the  Commissioner  or  Secretary. 

Registers  and  Receivers  must  keep  a  record  of  the  names  and  residences 
of  all  attorneys  and  agents  recognized  as  entitled  to  represent  clients  in  their 
several  offices. 

Every  attorney  must,  either  at  the  time  of  entering  his  appearance  for  a 
claimant  or  contestant,  or  within  thirty  days  thereafter,  file  the  written 
authority  for  such  appearance,  signed  by  said  claimant  or  contestant ;  and 
setting  forth  his  or  her  present  residence,  occupation  and  post-office  address. 
Upon  a  failure  to  file  such  written  authority  within  the  time  limited,  it  shall 
be  the  duty  of  the  Register  and  Receiver  to  no  longer  recognize  him  as 
attorney  in  the  case. 

An  attorney  in  fact  will  be  required  to  file  a  power  of  attorney  of  his 
principal,  duly  executed,  specifying  the  power  granted  and  stating  the 
party's  present  residence,  occupation  and  post-office  address. 

When  the  appearance  is  for  a  person  other  than  a  claimant  or  contestant 
of  record,  the  attorney  or  agent  will  be  required  to  state  the  name  of  the 
person  for  whom  he  appears,  his  post-office  address,  the  character  and  ex- 
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tent  of  his  interest  in  the  matter  involved,  and  when  and  from  what  source 
it  was  acquired.  Authorizations  and  powers  signed  or  executed  in  blank 
wil!  not  be  recognized. 

If  any  attorney  or  agent  shall  knowingly  commit  any  of  the  following 
acts ;  viz : — 

Represent  fictitious  or  fraudulent  entryman  ;  prosecute  collusive  contests  ; 
speculate  in  relinquishments  of  entries ;  assist  in  procuring  illegal  or  fraudu- 
lent entries  or  filings ;  represent  himself  as  the  attorney  or  agent  of  entrymen, 
when  he  is  only  attorney  or  agent  for  a  transferee  or  mortgagee ;  conceal 
the  name  or  interest  of  his  client ;  give  pernicious  advice  to  parties  seeking 
to  obtain  title  to  the  public  lands ;  attempt  to  prevent  a  qualified  person 
from  settling  upon,  entering  or  filing  for  a  tract  of  public  land  projjerly 
subject  to  such  entry  or  filing;  or  be  otherwise  guilty  of  dishonest  or  unpro- 
fessional conduct ;  or  who,  in  connection  with'  business  pending  in  local 
land  offices  or  in  this  Department,  shall  knowingly  employ  as  such  agent, 
clerk  or  correspondent,  a  p>erson  who  has  been  guilty  of  any  one  of  these 
acts,  or  who  has  been  prohibited  from  practicing  before  the  Register  and 
Receiver  or  this  Department,  it  will  be  sufficient  reason  for  his  disbarment 
from  practice,  and  you  are  authorized  to  refuse  to  further  recognize  any 
person  as  agent  or  attorney  who  shall  be  known  to  you  or  be  proven  before 
you  to  be  guilty  of  improper  and  unprofessional  conduct  as  above  stated. 

An  attorney  or  agent  who  has  been  admitted  to  practice  in  any  particular 
land  district  may  be  enrolled  and  authorized  to  practice  in  any  other  dis- 
trict  upon  filing  with  the  Register  and  Receiver  of  such  district  a  certificate 
of  the  Register  or  Receiver  before  whom  he  was  admitted  to  practice,  that 
he  is  an  attorney  or  agent  in  good  standing. 

Any  unprofessional  conduct  on  the  part  of  an  attorney  or  agent  should 
be  reported  to  the  Commissioner  at  once,  together  with  your  action  in  the 
premises. 

Appeals  from  the  action  of  the  Register  and  Receiver  in  refusing  to  ad- 
mit to  practice,  or  in  refusing  to  further  recognize  an  agent  or  attorney,  will 
lie  to  the  Commissioner  and  Secretary,  as  in  other  appealable  cases. 

Approved  :  L.  Q.  C.  LAMAR,  Secretary, 


INSTRUCTIONS. 


Attorney. — The  word  attorney  used  in  the  Rules  of  Practice  is  not  to  be  restricted  to  attor- 
ney-at-Iaw. 

Commissiontr  SPARKS  to  Register  and  Receiver ^  Cheyenne^  Wyoming^  December  4,  1 885. 

In  your  letter  of  November  i8th  you  make  two  inquiries: 

First.  Is  the  term  attorney,  as  used  in  the  Rules  of  Practice,  restricted  in 
its  application  to  attorneys-at-law? 

Second.  Arc  other  practitioners  who  seek  to  represent  parties  in  the  trans- 
action of  business — more  especially  in  the  conduct  of  contests— entitled  to 
recognition  without  a  duly  executed  power  of  attorney  ? 

In  reply  to  your  first  question  you  are  advised  that  the  term  attorney  as 
used  in  the  Rules  of  Practice  is  not  restricted  in  its  application  to  attorneys- 
at-law. 

Second.  Attorneys  in  fact,  or  those  not  generally  licensed  by  a  court  of 
record  'to  appear  for  parties  in  a  representative  capacity,  will  be  recognizee} 
upon  showing  a  duly  executed  authority  from  the  constituent. 

In  any  event,  to  appear  and  practice  thus  is  a  privilege,  and  it  is  the  duty 
of  the  Register  and  Receiver  to  exercise  a  sound  discretion  in  preventing  an 
abuse  thereof.     Licensed  attorneys-at-law  appear  as  such  without  question. 
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INSTRUCTIONS. 


Attorneys, — Every  facility  to  be  afforded  worthy  and  honest  attorneys  to  prosecute  their  busi* 
iiess,  but  it  is  the  duty  of  Registers  and  Receivers  to  prevent  the  use  of  the  records,  em- 
ployees, instruments,  etc.,  for  other  than  honest,  straightforward  purposes. 

Commissioner  Stockslager  to  Register  and  Receiver^  Visalia,  California^  April  12,  1888. 

Your  letter  of  the  2d  inst.,  in  reply  to  office  telegram  of  March  31st,  1888, 
and  in  explanation  of  your  action  before  and  subsequent  to  the  receipt  of 
the  telegram,  has  been  received,  and  in  reply  I  state  that  your  letter  is  en- 
tirely satisfactory. 

Whilst  it  is  your  duty  as  public  officials  to  furnish  persons  seeking  to  ob- 
tain public  lands  according  to  law  every  facility,  and  to  treat  them  with  be- 
coming courtesy,  you  are  not  bound  either  by  law,  regulations  or  courtesy  to 
neglect  your  public  duties  or  waste  Government  blanks  on  the  demand  or 
request  of  the  class  of  men  to  whom  you  refer,  whose  business  appears  to  be 
to  make  the  land  office  an  instrument  of  speculation  or  fraud. 

I  do  not  wish  to  be  misunderstood  as  in  any  way  discountenancing  the  em- 
ployment by  applicants  or  claimants  of  worthy  and  honest  attorneys  and 
when  such  appear  before  you,  it  is  clearly  your  duty,  as  I  trust  it  will  be  your 
pleasure,  to  afford  them  every  facility  for  the  transaction  of  business  in 
your  office,  and  to  furnish  such  blanks  and  other  papers  as  by  law  you  are 
authorized  to  do.  Situated  as  you  are,  in  daily  contact  with  the  people, 
your  good  sense,  sense  of  propriety  and  your  official  responsibility  must  be 
your  guide  in  all  cases,  and  where  it  appears  clearly  to  you  that  parties, 
claiming  to  be  attorneys,  agents,  or  otherwise,  are  seeking  to  use  the  office, 
its  incumbents,  or  instruments,  for  other  than  honest,  fair  and  straightforward 
purposes,  you  should  not  only  decline  to  allow  it  to  be  so  used,  but  you 
should  exert  yourselves  to  prevent  it.  Accepting  the  statements  made  in 
your  letter  as  containing  a  true  history  of  these  transactions  and  your  official 
connection  with  them,  I  approve  your  course. 


REGULATIONS. 
Attorneys — Admission  to  Practice. 

Washington,  D.  C,  September  18,  1884. 

Under  the  authority  conferred  on  the  Secretary  of  the  Interior  by  the  Act 
of  July  4,  t884,  it  is  hereby  prescribed  that  an  attorney-at-law  who  desires 
to  represent  claimants  before  the  Department  or  one  of  its  bureaus,  shall  file 
a  certificate,  under  the  seal  of  a  United  States,  State  or  Territorial  court, 
that  he  is  an  attorney  in  good  standing. 

An  agent  or  other  person  who  desires  to  represent  claimants  before  the 
Department  or  one  of  its  bureaus,  shall  file  a  certificate  from  a  judge  of  a 
United  States,  State  or  Territorial  court,  duly  authenticated  under  the  seal 
of  the  court,  that  such  agent  or  other  person  is  of  good  moral  character  and 
in  good  repute,  possessed  of  the  necessary  qualifications  to  enable  him  to 
render  such  claimants  valuable  service,  and  otherwise  competent  to  advise 
and  assist  such  claimants  in  the  presentation  of  their  claims. 

The  Secretary  may  demand  additional  proof  of  qualifications,  and  reserves 
the  right  to  decline  to  recognize  any  attorney,  agent,  or  other  person  apply- 
ing to  represent  claimants  under  this  rule. 

The  oath  of  allegiance  required  by  Section  3478  of  the  U.  S.  Revised 
Statutes  must  also  be  filed. 

In  the  case  of  a  firm  the  names  of  the  individuals  composing  the  firm  must 
be  given,  and  a  certificate  and  oath  as  to  each  member  of  the  firm  will  be 
required. 
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Unless  specially  called  for,  the  certificate  above  referred  to  will  not  be  re- 
quired of  any  attorney  or  agent  heretofore  recognized  and  now  in  good 
standing  before  the  Department. 

An  applicant  for  admission  to  practice  under  the  above  regulations  must 
address  a  letter  to  the  Secretary  of  the  Interior  inclosing  the  certificate  and 
oath  above  required,  in  which  letter  his  full  name  and  post-office  address 
must  be  given.  He  must  state  whether  or  not  he  has  ever  been  recognized 
as  attorney  or  agent  before  this  Department  or  any  bureau  thereof,  and,  if 
so,  whether  he  has  ever  been  suspended  or  disbarred  from  practice.  He 
must  also  state  whether  he  holds  any  office  under  the  Government  of  the 
United  States. 

H.  M.  TELLER,  Secretary 


ATTORNEYS— SECTION  190,  REVISED  STATUTES. 

Stcretary  Lamar  /^  Commissioner  Sparks,  September  17,  1885. 

In  response  to  yours  of  the  14th  instant,  section  190  of  the  Revised  Stat- 
utes has  neither  been  amended  nor  repealed,  and  you,  in  common  with 
every  other  officer  in  this  Department,  are  instructed  to  see  that  it  be  faith- 
fully observed  and  enforced.  No  officer,  employ^  or  clerk  whose  appoint- 
ment is  subsequent  in  date  to  the  ist  day  of  June,  1872,  and  who  has  not 
been  out  of  office  two  years  or  more,  is  permitted  to  appear  as  attorney  in 
the  prosecution  of  any  claim  against  the  United  States  which  was  [>ending 
while  he  was  in  office.  And  if  it  shall  come  to  your  knowledge  that  any 
such  former  officer,  knowingly  and  intentionally,  shall  prosecute  or  attempt 
to  prosecute  any  such  claim,  you  will  please  report  the  fact  to  me,  and 
proper  action  will  be  taken  in  reference  thereto. 


SPECIAL  ORDER. 

Washington,  D.  C,  October  21,  1885. 
To  ail  whom  it  may  concern : 

By  virtue  of  the  authority  conferred  upon  the  Secretary  of  the  Interior 
by  the  Act  of  the  4th  of  July,  1884,  it  is  hereby  prescribed : 

That  no  person  who  has  been  an  officer,  clerk  or  employee  of  this  Depart- 
ment within  two  years  prior  to  his  application  to  appear  in  any  case  pend- 
ing therein,  shall  be  recognized  or  permitted  to  appear  as  an  attorney  or 
agent  in  any  such  case  as  shall  have  been  pending  in  the  Department  at  or 
before  the  date  he  left  the  service.  Provided^  This  rule  shall  not  apply  to 
officers,  clerks  or  employees  of  the  Patent  Office,  nor  to  cases  therein. 

L.  Q.  C.  LAMAR,  Secretary, 


DEFINITION    OF   TERMS    "CASE"    AND    "PENDING    IN    THE 

DEPARTMENT." 

Commissioner  Sparks  to  Secretary  Lamar,  November  23,  1885. 

Questions  having  arisen  between  this  office  and  attorneys  as  to  the  proper 
construction  of  your  order  of  October  21,  1885,  prescribing, 

"That  no  person  who  has  been  an  officer,  clerk,  or  employee  of  this  de- 
partment within  two  years  prior  to  his  application  to  appear  in  any  case 
pending  therein^  shall  be  recognized  or  permitted  to  appear  as  an  attorney  or 
agent  in  any  such  case  as  shall  be  pending  in  the  Department  at  or  before  the 
date  he  left  the  service." 
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I  respectfully  request  a  ruling  upon  the  following  points : 

1.  Does  the  word  "case"  in  said  order  refer  to  contested  cases  only,  or 
to  all  proceedings  requiring  action  by  this  office  ? 

2.  When  is  a  case  considered  as  "pending"  in  the  Department? 

3.  Does  the  pendency  of  a  contested  case  begin  when  a  hearing  is  ordered 
by  this  office,  or  when,  the  hearing  having  terminated,  the  papers  are  trans- 
mitted on  appeal  or  otherwise  to  this  office  ? 

4.  If  the  order  applies  to  ex  parte  cases  or  proceedings  other  than  con- 
tested cases,  when  does  the  pendency  of  such  proceedings  begin  ? 

Acting  Secretary  JENKS  to  Commissioner  Sparks,  November  23,  1885. 

In  reply  to  yours  of  this  date,  requesting  certain  rulings  upon  my  order,  of 
October  21,  1885,  I  will  state: 

1.  The  word  "  case  "  in  said  order  refers  not  only  to  contested  cases,  but 
all  proceedings  requiring  action  by  your  office. 

2.  A  case  is  considered  as  "  pending  in  the  Department "  when  the  first 
paper  having  any  reference  thereto  is  received  by  the  Department,  or  any 
officer  thereof. 


RECOGNITION  OF  AGENTS  AND  ATTORNEYS. 

Circular  of  February  /,  1886, 

The  following  statutes  relate  to  the  recognition  of  attorneys  and  agents 
for  clairoaints  before  this  Department : 

**  That  the  Secretary  of  the  Interior  may  prescribe  rules  and  regulations 
governing  the  recognition  of  agents,  attorneys,  or  other  persons  represent- 
ing claimants  before  this  Department,  and  may  require  of  such  persons, 
agents,  or  attorneys,  before  being  recognized  as  representatives  of  claimants, 
that  they  shall  show  that  they  are  of  good  moral  character  and  in  good  re- 
pute, possessed  of  the  necessary  qualifications  to  enable  them  to  render  such 
claimants  valuable  service,  and  otherwise  competent  to  advise  and  assist  such 
claimants  in  the  presentation  of  their  claims ;  and  such  Secretary  may,  after 
notice  and  opportunity  for  a  hearing,  suspend  or  exclude  from  further  prac- 
tice before  his  Department  any  such  person,  agent,  or  attorney  shown  to  be 
incompetent,  disreputable,  or  who  refuses  to  comply  with  the  said  rules  and 
regulations,  or  who  shall,  with  intent  to  defraud,  in  any  manner  deceive, 
mislead,  or  threaten  any  claimant  or  prospective  claimant,  by  word,  circular, 
letter,  or  by  advertisement."  (Act  July  4,  1884,  Stats.,  vol.  23,  p.  loi, 
Sec.  5.) 

*'  Every  officer  of  the  United  States,  or  person  holding  any  place  of  trust 
or  profit,  or  discharging  any  official  function  under,  or  m  connection  with, 
any  Executive  Department  of  the  Government  of  the  United  States,  or 
under  the  Senate  or  House  of  Representatives  of  the  United  States,  who 
acts  as  an  agent  or  attorney  for  prosecuting  any  claim  against  the  United 
States,  or  in  any  manner,  or  by  any  means,  otherwise  than  in  discharge  of 
his  proper  official  duties,  aids  or  assists  in  the  prosecution  or  support  of  any 
such  claim,  or  receives  any  gratuity,  or  any  share  of  or  interest  in  any 
claim  from  any  claimant  against  the  United  States,  with  intent  to  aid  or 
assist,  or  in  consideration  of  having  aided  or  assisted,  in  the  prosecution  of 
such  claim,  shall  pay  a  fine  of  not  more  than  five  thousand  dollars,  or  suffer 
imprisonment  not  more  than  one  year,  or  both."  (Section  5498,  Revised 
Sututes.) 

"  It  shall  not  be  lawful  for  any  person  appointed  after  the  first  day  of 
June,  one  thousand  eight  hundred  and  seventy-two,  as  an  officer,  clerk,  or 
employee  in  any  of  the  Departments,  to  act  as  counsel,  attorney  or  agent 
for  prosecuting  any  claim  against  the  United  States,  which  was  pending  in 
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either  of  said  Departments  while  he  was  such  officer,  clerk,  or  employee, 
nor  in  any  manner,  nor  by  any  means,  to  aid  in  the  prosecution  of  any 
such  claim,  within  two  years  next  after  he  shall  have  ceased  to  be  such  offi- 
cer, clerk,  or  employee."     (Section  190,  Revised  Statutes.) 

**Any  person  prosecuting  claims,  either  as  attorney  or  on  his  own  ac- 
count, before  any  of  the  Departments  or  Bureaus  of  the  United  States,  shall 
be  required  to  take  the  oath  of  allegiance,  and  to  support  the  Constitution 
of  the  United  States,  as  required  of  persons  in  the  civil  service.*'  (Section 
3478,  Revised  Statutes.) 

**The  oath  provided  for  in  the  preceding  section  maybe  taken  before 
any  justice  of  the  peace,  notary  public,  or  any  person  who  is  legally  author- 
ized to  administer  an  oath  in  the  State  or  district  where  the  same  may  be 
administered."     (Section  3479,  Revised  Statutes.) 

The  act  of  May  13,  1884  (Stat.,  v.  23,  p.  22),  provides  that  the  oath 
above  required  shall  be  that  prescribed  by  section  1757,  Revised  Statutes, 
which  is  as  follows : 

I, ■  ,  do  solemnly  swear  (or  affirm)  that  I  will  support*and  defend  the  Con- 
stitution of  the  United  States  against  all  enemies,  foreign  and  domestic ;  that  I  will  bear 
true  faith  and  allegiance  to  the  same  ;  that  I  take  this  obligation  freely,  without  any  mental 
reservation  or  purpose  of  evasion ;  and  that  I  will  well  and  faithfully  discharge  the  duties 
of  the  office  on  which  I  am  about  to  enter.     So  help  me  God. 

REGULATIONS. 

1.  Under  the  authority  conferred  on  the  Secretary  of  the  Interior  by  the 
fifth  section  of  the  act  of  July  4,  1884,  it  is  hereby  prescribed  that  an  attor- 
neyat-law  who  desires  to  represent  claimants  before  the  Department  or  one 
of  its  Bureaus,  shall  file  a  certificate  of  the  clerk  of  a  United  States,  State  or 
Territorial  Court,  duly  authenticated  under  the  seal  of  the  court,  that  he  is 
an  attorney  in  good  standing. 

2.  Any  person  (not  an  attorney-at-law)  who  desires  to  appear  as  agent 
for  claimants  before  the  Department  or  one  of  its  Bureaus,  must  file  a  c^- 
tificate  from  a  judge  of  a  United  States,  State  or  Territorial  Court,  duly  au- 
thenticated under  the  seal  of  the  courts  that  such  person  is  of  good  moral 
character  and  in  good  repute,  possessed  of  the  necessary  qualifications  to 
enable  him  to  render  claimants  valuable  service,  and  otherwise  competent 
to  advise  and  assist  them  in  the  presentation  of  their  claims. 

The  Secretary  may  demand  additional  proof  of  qualifications,  and  reserves 
the  right  to  decline  to  recognize  any  attorney,  agent  or  other  person  apply- 
ing to  represent  claimants  under  this  rule. 

3.  The  oath  of  allegiance  required  by  section  3478  of  the  United  States 
Revised  Statutes  must  also  be  filed. 

In  the  case  of  a  firm,  the  names  of  the  individuals  composing  the  firm 
must  be  given,  and  a  certificate  and  oath  as  to  each  member  of  the  firm  will 
be  required. 

Unless  specially  called  for,  the  certificate  above  referred  to  will  not  be  re- 
quired of  any  attorney  or  agent  heretofore  recognized  and  now  in  good 
standing  before  the  Department. 

4.  An  applicant  for  admission  to  practice  under  the  above  regulations 
must  address  a  letter  to  the  Secretary  of  the  Interior,  inclosing  the  certifi- 
cate and  oath  above  required,  in  which  letter  his  full  name  and  post-ofifice 
address  must  be  given.  He  must  state  whether  or  not  he  has  ever  been  re- 
cognized as  an  attorney  or  agent  before  this  Department  or  any  Bureau 
thereof,  and  if  so,  whether  he  has  ever  been  suspended  or  disbarred  from 
practice.  He  must  also  state  whether  he  holds  any  office  under  the  Govern'- 
ment  of  the  United  States. 

No  person  who  has  been  an  officer,  clerk  or  employ^  of  this  Department 
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within  two  years  prior  to  his  application  to  appear  in  any  case  pending 
herein,  shall  be  recognized  or  permitted  to  appear  as  an  attorney  or  agent  in 
any  such  case  as  shall  have  been  pending  in  the  Department  at  or  before 
the  date  he  left  the  service  .  Provided^  This  rule  shall  not  apply  to  officers, 
clerks  or  employes  of  the  Patent  Office,  nor  to  cases  therein. 

Whenever  an  attorney  or  agent  is  charged  with  improper  practices  in  con- 
nection with  any  matter  before  a  Bureau  of  this  Department,  the  head  of 
such  Bureau  shall  investigate  the  charge,  giving  the  attorney  or  agent  due 
notice,  together  with  a  statement  of  the  charge  against  him,  and  allow  him 
an  opportunity  to  be  heard  in  the  premises.  When  the  investigation  shall 
have  been  concluded,  all  the  papers  shall  be  forwarded  to  the  Department, 
with  a  statement  of  the  facts  and  such  recommendation  as  to  disbarment 
from  practice  as  the  head  of  the  Bureau  may  deem  proper,  for  the  consider- 
ation of  the  Secretary  of  the  Interior.  During  the  investigation  the  attorney 
or  agent  will  be  recognized  as  such,  unless  for  special  reasons  the  Secretary 
shall  order  his  suspension  from  practice. 

If  any  attorney  or  agent  in  good  standing  before  the  Department  shall 
knowingly  employ  as  sub-agent  or  correspondent  a  person  who  has  been  pro- 
hibited from  practice  before  the  Department,  it  will  be  sufficient  reason  for 
the  disbarment  of  the  former  from  practice. 

Upon  the  disbarment  of  an  attorney  or  agent,  notice  thereof  will  be  given 
to  the  heads  of  Bureaus  of  this  Department,  and  to  the  other  Executive 
Departments;  and  thereafter,  until  otherwise  ordered,  such  disbarred  person 
will  not  be  recognized  as  attorney  or  agent  in  any  claim  or  other  matter  be- 
fore this  Department  or  any  Bureau  thereof. 

L.  Q.  C.  LAMAR,  Secretary. 


A.  A.  WILSON. 

Commissioner  McFarland  to  A.  A.  Wilson,  Spokane  Fails ^  JV,  Tl,  February  a  I,  1884. 

Section  5498  U.  S.  Revised  Statutes  does  not,  in  my  opinion,  prohibit  a 
postmaster  from  acting  as  attorney  for  parties  making  or  perfecting  entries 
of  public  lands.  

NEIL  DUMONT. 

Attorneys  and  Agents. — Under  Section  5498  of  the  Revised  Statutes  a  person  holding  the 
appointment  of  United  States  Commissioner  will  not  be  admitted  to  practice  as  an  attor- 
ney or  agent  before  the  Departments. 

Secretary  Lamar  to  Neil  Dumont,  Washington^  D,  C,  July  29,  1885. 

On  September  15,  1880,  this  Department  rejected  the  application  of  Ewell 
Dick,  a  United  States  Commissioner,  to  be  admitted  to  practice  before  it, 
holding  that  his  said  office  brought  him  within  the  inhibitions  of  said  sec- 
tion. The  ruling  then  established  commands  the  approbation  of  my  judg- 
ment, and  will  not  be  changed. 

Congress,  by  the  authority  vested  in  it  by  Section  2  of  Article  2  of  the 
Constitution,  has  given  to  the  United  States  Circuit  Courts  the  power  to 
appoint  United  States  commissioners,  and  from  time  to  time,  by  various 
acts,  has  prescribed  and  added  to  their  duties,  until  now  they  possess  pow- 
ers, some  concurrent  with  and  others  second  only  to  those  of  the  judges  of 
the  courts  themselves;  indeed,  in  some  respects,  as  in  relation  to  the  super- 
vision of  certain  elections,  powers  which  the  judges  of  the  courts  cannot  ex- 
ercise. These  powers  are  well  defined  and  most  extensive,  many  quasi- 
.  judicial  in  character,  intimately  connected  with  the  proper  administration  of 
justice ;  others  executive  in  their  nature,  charged  with  the  duty  of  guarding 
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the  integrity  of  the  elective  franchise  where  Congress  has  power  to  legislate 
touching  the  same.  Appointed  by  the  Federal  authority,  discharging  duties 
relating  almost  alone  to  the  Federal  Government,  with  powers  derived  alone 
from  that  source,  paid  by  it  for  their  public  official  acts,  they  are,  in  my 
opinion,  clearly  officers  of  the  United  States,  and  within  the  inhibitions  of 
Section  5498  of  the  Revised  Statutes. 

The  fact  that  the  applicant  is  a  Commissioner  of  the  Supreme  Court  of 
this  District  does  not  alter  the  case,  inasmuch  as  said  court  is  clothed  with 
the  powers  of  a  United  States  circuit  court. 

Entertaining  these  views,  I  do  not  deem  it  necessary  to  determine  how  far 
the  holding  of  the  offices  of  notary  public  or  examiner  in  chancery  would 
affect  your  application,  but  because  you  are  a  United  States  Commissioner 
refuse  the  application.* 

W.  H.  LAMAR. 

Attorneys — Records  of  the  Land  Department, — An  attorney  in  good  standing  before  the 
Land  Department,  prior  to  filing  his  appearance  in  a  case,  but  preliminary  thereto,  is 
entitled  to  inspect  the  record  and  all  papers  upon  which  action  has  been  taken  affecting 
the  rights  of  the  parties. 

Acting  Secretary  MuLDROW  to  Commissioner  Sparks,  February  8,  1 887, 

On  November  5,  1886,  W.  H.  Lamar,  Esq.,  filed  in  this  Department  his 
petition  supported  by  affidavit,  in  which  he  avers  that  he  is  an  attorney 
practicing  before  the  courts  of  this  district  and  the  Executive  Departments ; 
that  on  or  about  the  fourth  day  of  November,  1886,  he  received  from  W. 
W.  Leek,  of  Plum  Creek,  Dawson  county,  Nebraska,  a  letter  requesting  him 
to  examine  the  record  in  the  matter  of  the  homestead  entry  of  George  TuU, 
No.  16572,  Grand  Island,  Nebraska,  and  to  fix  the  fee  for  which  he  would 
take  charge  of  and  prosecute  his  case ;  that  on  said  4th  day  of  November, 
1886,  he  made  personal  application  to  you  for  permission  to  examine  said 
record,  for  the  purpose  of  determining  whether  he  would  accept  a  retainer 
in  said  case,  and  if  so,  the  amount  he  would  charge  \  that  permission  was  re- 
fused, on  the  ground  that  it  would  be  contrary  to  the  rules  of  the  General 
Land  Office  to  allow  him  to  examine  said  record.  Mr.  Lamar  alleges  that 
said  action  of  your  office  was  erroneous,  because, 

First.  **  That  there  is  no  rule  of  the  General  Land  Office  prohibiting  such 
examination  of  records. ' ' 

Second.  "That  it  is  incompetent  for  the  Commissioner  to  make  a  rule 
which  would  prohibit  such  examination." 

Third.  ".That  it  is  the  imperative  duty  of  the  Commissioner  to  allow  such 
examination  of  the  records,  for  the  purpose  stated  in  this  case.'' 

On  November  6,  last,  said  petition  was  referred  to  your  office  by  this  De- 
partment "for  early  report;*'  and  on  January  13,  1887,  this  Department 
received  the  report  of  your  office  upon  said  petition,  which  is  dated  Decem- 
ber 4,  1886. 

By  your  office  letter,  dated  October  25, 1886,  Mr.  Lamar  was  advised  that 
if  he  desired  to  appear  for  said  entryman  he  would  have  to  file  the  en  try  man's 
written  authority  for  such  appearance,  citing  as  authority  for  said  ruling  the 
circular  approved  July  31,  1885  (4  L.  D.,  503),  and  the  case  of  Mclntyre  (4 
L.  D.,  527).  Said  circular  and  decision  were  considered  by  this  Depart- 
ment on  January  6,  1887,  i*^  ^^  case  of  F.  M.  Heaton  (5  L.  D.,  340;  13  C. 
L.  O.,  241),  referred  to  in  your  said  report,  and  it  was  held  that  said  circular 
was  not  intended  to  and  did  not  apply  to  attorneys  practicing  before  your 

*  United  States  Collector  of  Internal  Revenue  cannot  be  permitted  to  appear  as  agent  or  attorney  In  the 
prosecution  of  land  claims. 

Commitnontr  S i ockslacbk  /*  Regitter  at  LiUlt  Rock,  Ark.,  April  16, 1888.    (15  C.  L.  O.,  25.) 
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office  and  this  Department;  that  the  Department,  on  February  i,  1886  (5 
L.  D.,  337),  prescribed  the  conditions  upon  which  attorneys  at  law  and 
those  not  attorneys-at-law  may  be  admitted  to  practice  before  this  Depart - 
menty  which  regulations  require  "them  to  furnish  satisfactory  evidence  that 
they  are  of  good  moral  character  and  in  good  repute,  and  possess  the  neces- 
sary qualifications  to  enable  them  to  render  claimants  valuable  service,  and 
otherwise  competent  to  advise  and  assist  them  in  the  presentation  of  their 
claims."  It  was  shown  in  said  decision  that  the  Supreme  Court  of  the 
United  States  from  Chief  Justice  Marshall  to  Chief  Justice  Waite  had  inva- 
riably held  "  that  the  appearance  of  an  attorney  for  a  party  is  always  deemed 
sufficient  for  the  opposite  party  and  for  the  court,  unless  there  are  circum- 
stances indicating  fraud  or  collusion,"  citing  Osborne  vs.  United  States 
Bank  (9  Wheaton,  740),  and  Hill  vs.  Mendenhall  (21st  Wall.,  454). 

The  Rules  of  Practice  adopted  by  this  Department,  in  so  far  as  practicable, 
are  framed  in  accordance  with  the  Rules  of  Practice  usually  established  in  courts 
of  justice,  and  it  is  not  apparent  why  attorneys  in  good  standing  practicing 
before  this  Department  should  not  be  held  to  the  same  accountability  and  be 
accorded  the  same  privileges  as  if  practicing  in  the  courts  of  the  country. 

It  is  suggested  in  the  report  of  your  office  that  Mr.  Lamar  **  overlooked 
Department  circular  of  January  11, 1886  (4  L.  D.,  336;  12  C.  L.  O.,  261), 
amending  Rule  108  of  Practice,"  and  you  hold  that  said  circular  specifies 
more  distinctly  the  persons  allowed  to  examine  **  the  records  of  the  case," 
and  also  emphasizes  the  discretionary  power  of  the  Commissioner. 

Rule  108  of  Practice,  prior  to  amendment,  provides  that  '*  In  the  exam- 
ination of  any  case,  whether  contested  or  ^x  parte,  and  for  the  preparation 
of  arguments,  the  attorney  employed,  when  in  good  standing  in  the  Depart- 
ment,  will  be  allowed  full  opportunity  to  consult  the  records  of  the  case, 
and  to  examine  the  abstracts,  plats,  field  notes,  and  tract  books,  and  the 
correspondence  of  the  General  Land  Office  or  of  the  Department  relative 
thereto,  and  to  make  verbal  inquiries  of  the  various  chiefs  of  divisions  at 
their  respective  desks  in  respect  to  the  papers  or  status  of  said  case ;  but 
such  personal  inquiries  will  be  made  of  no  other  clerk  in  the  division  ex- 
cept in  the  presence  or  with  the  consent  of  the  head  thereof,  and  will  be 
restricted  to  the  hours  between  1 1  a.  m.  and  2  p.  m. 

Said  rule  was  amended  on  January  11,  1886,  as  follows: 

'•  In  the  examination  of  any  case,  whether  contested  or  ex  parte,  the  at- 
torneys employed  in  said  case,  when  in  good  standing  in  the  Department, 
for  the  preparation  of  arguments,  will  be  allowed  full  opportunity  to  consult 
the  records  of  the  case,  the  abstracts,  field  notes,  and  tract-books,  and  the 
correspondence  of  the  General  Land  Office  or  of  the  Department  not  deemed 
privileged  znd,  confidential;  and  whenever,  in  the  judgment  of  the  Commis- 
sioner, it  would  not  jeopardize  any  public  or  official  interest,  may  make  ver- 
bal inquiries  of  chiefs  of  divisions  at  their  respective  desks  in  respect  to  the 
papers  or  status  of  said  case ;  but  such  inquiries  will  not  be  made  of  said 
chiefs  or  other  clerks  of  division  except  upon  consent  of  the  Commissioner, 
Assistant  Commissioner,  or  Chief  Clerk,  and  will  be  restricted  to  hours  be- 
tween II  a.  m.  and  2  p.  m." 

On  May  24,  1884,  this  Department  issued  the  following  order: 

**  Frequent  requests  are  made  for  permission  to  examine  the  records  and 
correspondence  in  this  Department,  and  its  several  branches,  by  persons  not 
connected  therewith.  All  its  records  are  public,  and  should  be  accessible  for 
examination  to  any  reputable  citizen  for  a  legitimate  object.  This  should 
not  apply  to  private  claims,  caveats,  nor  pending  applications  for  letters  pat- 
ent. They  should  not,  however,  be  opened  to  examination  for  idle,  curious, 
or  malicious  ends.    It  is  therefore 
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*'  Ordered^  That  any  public  record  or  account  in  this  Department  shall  be 
subject  to  inspection  by  any  reputable  person,  provided  the  specific  record, 
subject,  or  account  shall  be  set  forth  by  such  person  and  the  reason  given 
for  the  desired  inspection. 

"  Subordinate  officers  of  the  Department,  in  determining  their  action 
under  this  order,  will  exercise  their  own  judgment  as  to  whether  any  public 
or  official  interests  in  each  case  would  be  jeopardized  by  any  such  inspec- 
tion, and,  if  in  doubt,  submit  the  matter  for  the  action  of  higher  authority, 
together  with  the  reasons  for  refusal,  if  any  exist. 

**It  is  the  desire  of  the  Secretary  not  to  be  embarassed  with  the  deciding 
of  such  cases,  unless  grave  objections  arise  in  the  minds  of  subordinates  to 
granting  such  requests.  It  should  be  borne  in  mind  by  those  who,  for  the 
time  being,  are  the  custodians  of  the  records  and  correspondence  of  their 
several  offices,  that  they  can  have  no  personal  interests  in  these  matters,  and 
that  they  are  the  servants  of  the  public,  for  the  public  good." 

This  order  has  never  been  revoked.  The  circular  of  January  ii,  1886, 
amending  Rule  108,  makes  no  mention  of  said  order  of  May  24th,  and  was 
not  intended  to  change  or  abrogate  it.  The  amended  rule  applies  to  a  par- 
ticular class,  to  wit,  *^^ attorneys  employed,^^  when  in  good  standing  in  the 
Department.  Again,  attorneys  admitted  to  practice  m  the  courts  are  offi- 
cers of  the  court,  and  their  obligation  to  be  faithful  to  the  court  is  as  bind- 
ing upon  them  as  their  obligation  to  be  true  to  the  best  interests  of  their 
clients.     Bouvier,  vol.  i,  140. 

In  ex  parte  Garland  (4  Wall.,  333),  the  Supreme  Court  of  the  United 
States  held  that  "attorneys  and  counsellors  are  not  officers  of  the  United 
States;  they  are  officers  of  the  court,  admitted  as  such  by  its  order,  u|>on 
evidence  of  their  possessing  sufficient  legal  learning  and  fair  private  char- 
acter. The  order  of  admission  is  the  judgment  of  the  court  that  the  parties 
possess  the  requisite  qualifications  and  are  entitled  to  appear  as  attorneys  and 
counsellors  and  conduct  causes  therein.  From  its  entry  the  parties  become 
officers  of  the  court,  and  are  responsible  to  it  for  professional  misconduct. 
They  hold  their  office  during  good  behavior,  and  can  only  be  deprived  of 
it  for  misconduct  ascertained  and  declared  by  the  judgment  of  the  court 
after  opportunity  to  be  heard  has  been  offered.  Their  admission  and  exclusion 
are  the  exercise  of  judicial  power." 

The  same  doctrine  was  held  by  the  Supreme  Court  of  California,  in  the 
case  of  Clark  vs.  Willett  (35  Cal.,  534)1  and  also  that  **an  attorney's 
license  is  prima  fade  evidence  of  his  authority  to  appear  for  any  p>erson 
whom  he  professes  to  represent."  See  also  People  vs.  Mariposa  Company 
(39  Cal.,  583) ;  Boston  Tunnel  Company  vs,  McKenzie  (67  Cal.,  485). 

The  ground  upon  which  Mr.  Lamar's  said  application  was  rejected  by 
your  office  is,  that  he  must  file  the  entrymen's  written  authority  to  appear 
for  him,  while  in  said  report  the  authority  for  such  rejection  appears  to  be 
amended  Rule  of  Practice  No.  to8.  Attorneys  have  always  been  allowed 
by  the  courts  to  enter  a  special  or  limited  appearance,  and  it  would  seem 
that  attorneys  practicing  before  this  Department,  in  good  standing,  ought 
to  be  allowed  to  inspect  the  records  of  your  office,  including  all  papers  upon 
which  action  has  been  taken  affecting  the  rights  of  parties.  The  mere  fact 
that  a  case  is  pending  in  one  division  of  your  office  rather  than  in  another 
can  make  no  difference  in  the  principle.  It  ought  not  to  be  presumed  that 
attorneys  of  good  standing  in  this  Department  will  disregard  their  obliga- 
tions to  be  faithful  to  the  Department  as  well  as  to  their  clients. 

No  good  reason  is  shown  why  an  attorney  practicing  before  this  Depart- 
ment should  have  any  less  privileges  than  would  be  accorded  to  any  other 
reputable  person  seeking  to  inspect  the  records  of  your  office.     While  it 
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must  be  conceded  that  a  large  discretion  should  be  given  to  your  office,  yet 
that  discretion  is  a  legal  one,  and  should  be  exercised  in  accordance  with  the 
regulations  of  the  Department.  Wherf,  therefore,  any  attorney  practicing 
before  this  Department  represents  that  he  has  been  applied  to  by  a  party  in 
interest  to  appear  for  such  party  in  any  case  pending  in  your  office,  and  that 
he  desires  to  inspect  the  record  of  such  case  to  learn  the  nature  thereof  and 
ascertain  the  amount  of  fee  to  be  charged  for  his  services  in  appearing  for 
such  party,  such  attorney  should  be  allowed  to  inspect  the  record  and  all 
papers  upon  which  action  has  been  taken  by  your'  office  adverse  to  the  in- 
terest of  such  party. 

The  application  of  Mr.  Lamar  to  be  allowed  to  inspect  the  record  in  said 
case  is  allowed,  unless  there  is  some  other  objection  that  does  not  appear  in 
the  record  before  me. 


DEAKINS  vs.  MATHESON. 

Notice. — An  appearance  entered  by  an  attorney  is  general  in  the  absence  of  expressed  lim- 
itation,  and  if  authorized  by  the  defendant  cures  any  irregularity  in  the  service  of  notice. 

When  an  attorney  enters  his  appearance,  his  authority  for  such  action  will  be  presumed — un- 
less a  different  rule  is  prescribed — but  the  presumption  is  not  conclusive,  and  the  author- 
ity of  the  attorney  may  be  inquired  into,  either  at  the  request  of  the  opposite  party  or  by 
the  court  on  its  own  motion. 

In  service  by  publication,  notice  by  registered  letter  is  an  essential  without  which  jurisdic- 
tion is  not  acquired,  and  must  be  given  within  the  time  required  by  the  Rules  of  Practice. 

Secretary  Lamar  to  Commissioner  Sparks,  November  5,  1887. 

The  appellant  insists  that  your  office  erred  in  finding  (i)  that  the  record 
showed  a  general  appearance  by  defendant's  counsel  prior  to  said  motion  to 
dismiss  the  contest,  and  (2)  that  the  charges  alleged  were  proven. 

It  is  quite  evident  from  the  record  that  the  first  contention  of  the  appel- 
lant can  not  be  maintained.  Counsel  entered  his  appearance  in  the  local 
land  office,  without  limitation,  two  days  prior  to  the  date  when  said  testi- 
mony was  to  be  taken.  This  was  a  general  appearance,  and  if  counsel  was 
authorized  to  appear  for  the  defendant,  that  would  cure  any  irregularity  in 
the  service  of  notice.     Sage  vs.  Railroad  Company  (96  U.  S.,  712.) 

In  the  case  of  Nelson  F.  Shelton  vs.  Tiffin  and  Perry  (6  How.,  183),  the 
United  States  Supreme  Court  decided  that  *'an  appearance  for  a  party  not 
served  by  counsel  who  has  no  authority  to  waive  process  and  defend  suit, 
does  not  bind  that  party ;  that  the  judgment  or  decree  is  a  nullity,  and  that 
such  want  of  authority  may  be  proved  by  the  attorney  himself." 

It  is  also  true  that  when  an  attorney  files  his  appearance  in  the  case  for 
the  defendant,  he  will  be  presumed  to  be  duly  authorized  to  enter  such  ap- 
pearance— unless  there  is  a  different  rule  prescribed — but  this  presumption 
is  not  conclusive,  and  the  authority  of  the  attorney  may  be  inquired  into, 
either  at  the  request  of  the  opposing  party,  or  by  the  court  or  tribunal  of  its 
own  motion.  This  does  not  conflict  with  the  case  of  Carduff  vs,  Cormack 
{svprd)^  wherein  it  is  stated  that  "it  is  contrary  to  custom  and  usage  to 
compel  a  practitioner  of  good  standing  before  the  tribunals  to  produce  his 
authority  for  appearing,  and  the  more  especially  in  those  cases  where  no 
question  is  raised  by  either  of  the  litigant  parties  regarding  the  authority, 
integrity,  good  faith,  etc.,  of  opposing  counsel." 

If  then,  as  said  decision  of  your  office  finds,  said  attorney  had  no  author- 
ity to  represent  the  claimant — it  appearing  that  the  notice  by  registered 
letter  was  not  sent  within  the  time  required  by  the  Rules  of  Practice — the 
judgment  of  your  office  must  be  considered  erroneous.  It  follows,  therefore, 
that  the  proceedings  must  be  vacated,  and  the  contestant  will  be  allowed  to 
amend  her  contest  affidavit,  and  upon  the  issuance  of  an  alias  notice,  in  ac- 
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cordance  with  the  Rules  of  Practice,  another  hcariog  should  be  had  to  deter- 
mine the  good  faith  and  the  rights  of  all  parties  in  interest.  Sims  9X.  Busse 
(4  L.  D.,  369;  13  C.  L.  O.,  67);  4Iosek  vs.  Glineicki  (ibid.,  385  ;  13  C- 
L.  O.,  16).     The  decision  appealed  from  is  modified  accordingly. 


WILLIAM  E.  McINTYRE. 

Attorneys, — The  reqvireinent  of  written  anthority  on  the  port  of  attorneys  appearing  for  al- 
leged fraudulent  entryman/as  provided  in  said  circular,  is  within  the  authority  of  the  De- 
partment. 

Circular  cfjuifjr,  /SSj. — Said  rule,  however,  is  not  retroactive,  and  where  an  appear- 
ance in  the  usual  form  was  noted  prior  to  the  promulgation  of  said  rule,  the  attorney  was 
duly  entitled  to  recognition. 

Secretary  Lamar  to  Commissiotur  Sparks,  May  18,  1886. 

The  last  paragraph  of  said  circular  (of  July  31,  1886,)  is: 
"  Attorneys  appearing  for  alleged  fraudulent  en  try  men  will  be  required 
to  file  the  written  authority  of  the  claimant  for  such  api>earance." 

There  can  be  no  doubt  about  the  right  of  this  Department  "to  prescribe 
rules  and  regulations  governing  the  recognition  of .  .  .  attorneys  repre- 
senting claimants/'  as  will  be  seen  by  the  Act  of  July  4,  1884  (23  Stat., 

lOl). 

The  requirement  that,  in  this  class  of  cases,  attome}'s  appearing  on  the 
side  of  the  entryman  should  produce  written  evidence  of  their  authority  to 
do  so,  is  clearly  within  the  power  conferred  by  the  statute,  if  not  thereto- 
fore possessed  by  the  Department. 

But  this  case  is  not  within  the  requirements  of  said  rule. 

It  appears  from  your  letter  of  April  13,  1886,  to  the  Register  and  Re- 
ceiver at  Fargo,  that  at  the  hearing  held  before  them,  by  your  direction,  on 
April  30,  1885,  "appeared  F.  B.  Morrill  for  J.  E.  Robinson,  attorney  for 
Wm.  E.  Mclntyre,  June  B.  Noyes,  and  Hazen  &  Clements."  It  thus 
seems  that  before  the  approval  of  the  circular  of  July  31,  1886,  the  appear- 
ance of  Mr.  Robinson  as  attorney  for  the  parties  named,  including  Noyes 
the  purchaser,  had  been  entered  in  the  case  and  was  of  record  through  the 
action  of  his  associate,  Mr.  Morrill.  It  is  not  shown  this  appearance  has  in 
any  manner  been  withdrawn,  and  is  now  sought  to  be  entered  anew. 

Said  rule  of  July  31  was  not  intended  to  t>e  and  is  not  retroactive,  and 
the  appearance  of  Mr.  Robinson  being  already  in  the  case  prior  to  that  date, 
he  had  a  right  to  prosecute  the  appeal  without  producing  written  evidence  of 
his  authority  to  act  in  the  premises. 

I  therefore  hold  that  you  erred  in  refusing  to  entertain  and  forward  that 
appeal  filed  by  him.  It  follows  that  his  present  application  has  been  prop- 
erly made,  and  on  receipt  thereof  you  will  certify  the  papers  in  said  case  to 
me  for  further  action,  notifying  the  proper  parties  hereof. 


CAMPBELL  vs.  VOTAW. 

Attorney, — The  authority  of  an  attorney  to  appear  in  a  case  cannot  be  questioned  by  an- 
other who  in  the  service  of  papers  in  said  case,  relies  solely  upon  notice  to  such  attorney. 

Appeal — Specification  of  Errors, — An  appeal  will  not  be  dismissed  for  the  want  of  a  suffi- 
cient specification  of  errors,  if,  from  the  whole  statement,  the  errors  alleged  can  be  fairly 
determined. 

First  Assistant  Secretary  Chandler  /*  Acting  Commissioner  Stone,  July  i,  1889. 

On  January  29,  1879,  Moses  Votaw  made  timber  culture  entry  for  the  S. 
E.  }(  of  Sec.  6,  T.  5  S.,  R.  27  W.,  Kirwin  land  district,  Kansas.  Martin 
L.  Campbell,  on  June  13,  1885,  ^Icd  his  contest  affidavit  against  such  entry, 
charging  that  said  Votaw  **  has  failed  to  plant  to  timber,  tree  seeds  or  cut- 
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tings,  ten  acres  of  said  land  the  fifth  and  sixth  years  since  said  entry,  and  has 
also  failed  to  cultivate  said  tract  as  required  by  law." 

A  hearing  was  had  before  the  local  officers,  at  which  both  parties  appeared 
in  person  and  by  attorneys.  The  local  officers  decided  that  the  entries 
should  be  canceled. 

Upon  appeal  your  office  reversed  that  decision,  and  allowed  the  entry  to 
stand,  subject  to  future  compliance  with  the  law. 

From  this  decision  contestant  appealed. 

The  attorney  for  the  entryman  filed  a  motion  to  dismiss  said  appeal — 
First,  Because  no  specification  of  errors  was  filed  therewith,  and  Second, 
Because  **  the  attorneys  for  the  appellant  failed  to  comply  with  Rule  82,  or 
circular  of  March  19,  1887,  14  C.  L.  O.,  No.  i  and  45  and  Rule  loi." 
Circulars  referred  to  in  this  objection  and  in  the  authorities  cited  are 
published,  the  circular  of  July  31,  1885,  in  4  L.  D.,  503;  12  C.  L.  O., 
141,  the  circular  of  March  19,  18^7,  in  5  L.  D.,  page  508;  14  C.  L.  O.,  2. 
The  circular  of  July  31,  1885  (12  C.  L.  O.,  141),  has  reference  to  attor- 
neys appearing  for  alleged  fraudulent  entrymen,  the  other  to  attorneys 
appearing  before  local  officers.  By  Rule  10 1,  only  a  party  or  attorney 
that  has  filed  his  appearance  is  entitled  to  a  notice  of  the  proceedings. 
The  circulars  and  the  rule  have  no  applicability  to  this  case.  F.  M.  Heaton 
(5  L.  D.,  340;  C.  L.  O.,  V.  13,  p.  241).  Beside,  when  appellee's  attorney 
served  notice  of  the  motion  for  dismissal  upon  McBride  and  Marsh,  attor- 
neys for  appellant,  and  accepted  the  latter's  acknowledgment  of  service,  and 
bring  their  acknowledgment  of  service  into  court  as  the  only  proof  of  ser- 
vice, they,  appellee's  attorneys,  forego  the  right  to  question  the  authority  of 
McBride  and  Marsh  to  appear  as  attorneys  for  the  appellant. 

The  first  objection  of  appellee's  attorneys  to  the  appeal  presents  a  question 
of  some  difficulty.  The  specification  of  errors,  if  such  it  can  be  termed, 
filed  with  and  forming  a  part  of  the  appeal,  reads  as  follows:  <' We  maintain 
that  the  Hon.  Commissioner  erred:  first  as  to  the  law,  and  second  as  to  the 
facts.  How  the  Hon.  Commissioner  can  hold  that  1,690  trees  on  a  T.  C. 
£.  6^  years  old  to  be  an  honest  effort  to  raise  timber,  is  more  than  plaintiff 
can  see,  and  the  testimony  that  no  cultivating  was  done  on  said  land  during 
the  year  of  1884,  these  two  pieces  of  testimony  should  of  themselves  cancel 
said  entry."  It  is  apparent  that  this  specification  of  errors  is  very  inartis- 
tically  drawn ;  according  to  Rule  88,  of  the  Rules  of  Practice,  the  same 
should  clearly  and  concisely  designate  the  errors  of  which  the  appellant 
complains.  It  can  hardly  be  asserted  that  the  specification  is  clear  and  pre- 
cise, yet  from  the  whole  statement  I  think  it  can  be  gathered  what  errors 
the  appellant  complains  of ;  I  feel,  therefore,  inclined  to  accept  the  docu- 
ment as  a  substantial  compliance  with  the  rule.  Appellee's  motion  is  over- 
ruled. 


ALBERT  S.  BOYLE. 

Aitorney. — When  an  attorney  enters  his  appearance  in  a  case,  his  author- 
ity is  presumed ;  yet  this  presumption  is  not  conclusive,  but  may  be  inquired 
into  by  either  party  to  the  case  or  the  tribunal  before  which  he  appears. 
The  Department  requires  attorneys-at-law  who  appear  before  the  local  land 
office  to  file  their  written  appearance,  stating  specifically  for  whom  they  ap- 
pear. Attorneys  in  fact  are  required  to  file  written  authority  of  their  prin- 
cipals.* 

Notice  of  Cancellation, — Notice  of  cancellation  sent  to  an  attorney  whose 

A  motion  to  dismiss  an  appeal,  on  the  ground  that  the  attorney  taking  the  same  is  not  acting  under  author- 
ity, must  be  dismissed,  if,  in  response  thereto,  due  showing  of  authority  is  made  by  said  attorney.  Reeve  vt, 
Bnrtis,  9  L.  D.,  s^S:  z6  C.  L.  U.,  182. 
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appearance  for  the  contestant  was  erroneously  entered  of  record  is  not  notice 
to  the  contestant,  nor  is  he  in  any  manner  bound  thereby. 

Contestants  Preference  Right. — ^An  entry,  made  when  the'^record  showed 
that  the  preferred  right  of  a  successful  contestant  to  enter  the  land  had  ex- 
pired, should  not  be  canceled  on  a  showing  that  the  contestant  in  fact  re- 
ceived no  notice  of  cancellation,  without  according  to  such  en  try  man  a 
right  to  be  heard. 

Secretary  ViLAS  to  Acting  Commissioner  Stochsiagek,  fanuary  31,  1888.  (6  L.  D.,  509 ; 
15  C.  L.  O.,  2.) 

JOHNSON  vs.  GJEVRE. 

Attorney. — A  party  who  asks  reconsideration  of  a  decision  on  the  ground  that  he  had  no 
notice  of  the  pendency  of  the  case  before  the  Interior  Department,  will  not  under  the 
circumstances  recited  herein,  defeat  jurisdiction  acquired  by  notice  to  his  recognized  at- 
torney. 

Acting  Secretary  MuLDROW  to  Commissioner  Sparks,  July  2,  1885. 

In  the  case  of  Hans  Johnson  vs.  End  re  J.  Gjevre,  involving  the  homestead 
entry  of  Gjevre  for  certain  lands  in  the  Grand  Forks  district,  Dakota,  the 
Department  on  August  20,  1884,  rendered  a  decision  adverse  to  Johnson. 
(3  L.  D.,  156;  II  L.  O.,  228.) 

On  May  5,  1885,  there  was  filed  in  this  Department  a  motion  for  re-con- 
sideration on  behalf  of  Johnson.  As  grounds  for  such  motion,  it  is  al- 
leged by  him  under  oath  that  he  had  no  notice  of  the  pendency  of  the  case 
before  the  Department  at  the  time  said  decision  was  rendered.  He  em- 
ployed, according  to  his  statement,  Messrs.  Bennett  and  O'Keefe,  counsel  to 
represent  him  before  the  local  office  and  your  office,  "but  had  no  attorney 
employed  to  represent  him  before  the  Hon.  Secretary  of  the  Interior,  and 
did  not  know  this  appeal  had  been  taken  until  about  October  10,  1884." 

The  anomalous  nature  of  this  motion  calls  for  a  disposition  upon  its  merits, 
and  aside  from  any  question  arising  from  the  fact  that  the  decision  was  ren- 
dered by  my  predecessor,  and  through  lapse  of  time  has  become  final. 

From  an  examination  of  the  record,  it  appears  that  the  case  when  before 
your  office  was  decided  in  favor  of  Johnson,  and  that  Gjevre  appealed  from 
such  decision.  Upon  the  notice  of  such  appeal  appears  the  following  en- 
dorsement: "Service  of  the  within  instrument  admitted  by  a  true  copy  this 
5th  day  of  February,  1884.  Bennett  &  O'Keefe."  On  June  26,  1884, 
Messrs.  Curtis  and  Burdett,  of  this  city,  as  attorneys  for  Gjevre,  filed  an 
argument  in  the  case,  with  proof  that  notice  thereof  had  been  duly  served 
upon  Johnson  through  said  Bennett  &  0*Keefe. 

It  thus  becomes  apparent  that  when  the  case  was  before  this  Department 
for  consideration,  the  ordinary  evidence  of  due  notice  upon  counsel  for  the 
adverse  party  was  of  record  and  appeared  sufficient.  Rules  of  Practice 
104-5-6  provide  for  service  of  notice  upon  the  attorney  of  record,  instead 
of  the  party  in  interest,  and  such  provision  is  in  accord  with  the  general 
practice  in  the  courts  of  law.  Notice  so  given  is  equivalent  to  notice  upon 
the  party  himself,  and  jurisdiction  so  acquired  may  not  be  defeated  by  an 
averment  that  the  employment  of  counsel  did  not  extend  beyond  a  certain 
stage  in  the  proceedings. 

The  contestant,  through  suit  instituted  by  his  attorneys,  Bennett  & 
0*Keefe,  brings  the  defendant  into  the  local  office  to  respond  to  certain 
charges  against  his  entry.  On  the  hearing,  the  contestant  is  successful  and 
defendant  appeals.  The  case  comes  up  for  examination  before  your  office 
with  said  attorneys  again  representing  contestant,  and  a  like  favorable  re- 
sult for  contestant,  whereupon  the  defendant  again  appeals,  serving  notice 
thereof  upon  the  attorneys  who  had  instituted  and  thus  far  prosecuted  the 
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suit  against  him.  From  the  effects  of  such  notice  there  can  be  no  legal 
escape.  The  right  of  the  defendant  to  carry  his  appeal  to  a  final  adjudica- 
tion was  quite  as  great  as  the  right  of  the  contestant  to  bring  suit  in  the 
first  instance,  and  of  such  right  the  contestant  was  bound  to  take  notice  and 
make  due  provision  for,  in  the  matter  of  employing  counsel  and  prosecuting 
to  a  close  the  contest  he  had  himself  set  on  foot. 

In  addition  to  the  foregoing,  it  should  be  noticed  that  Johnson  admits 
knowledge  of  the  appeal  in  October,  1884,  but  yet  no  steps  were  taken  by 
him  toward  securing  his  alleged  right  to  l)e  heard  until  May  following. 
This  fact  alone  would  raise  a  strong  presumption  against  the  good  faith  of 
his  present  claim. 

The  motion  is  dismissed. 

SMITH  vs.  LOVELL  et  al. 

Attorney — The  formal  withdrawal  of  an  appeal  or  contest  by  the  proper  attorney  of  record 
is  conclusive,  and  rights  lost  thereby  cannot  be  restored  by  an  attempted  revocation  of 
such  withdrawal,  after  the  intervention  of  an  adverse  claim. 

Secretary  Lamar  to  Commissioner  SPARKS,  November  30,  1885. 

I  have  considered  the  case  of  Ira  W.  Smith  vs,  Edgar  A.  Lovell  and  An- 
drew J.  Webster,  involving  the  N.  E.  ^,  Sec.  32,  T.  T12  N.,  R.  74  W., 
Huron,  Dakota  Territory,  on  appeal  by  Webster  from  your  predecessor's 
decision  *  *  *  *  dismissing  his  contest  and  allowing  Smith  the  right 
of  contest  Lovell's  timber  culture  entry  of  the  tract  in  question. 

Without  passing  upon  any  of  the  questions  raised  by  Webster's  said  ap- 
peal, it  is  sufficient  herein  to  say,  that  the  withdrawal  of  said  appeal  by  his 
attorney,  acting  within  the  scope  of  his  ordinary  authority,  is  a  determina- 
tion of  his  rights  as  they  then  existed.  It  may  be  true  that  the  attorney 
acted  unwarrantedly  to  the  detriment  of  his  client ;  but  that  is  a  matter 
wholly  between  himself  and  his  client.  It  is  not  the  business  of  the  Land 
Department  to  adjust  "matters  growing  out  of  the  relation  between  attorney 
and  client  when  the  Government  will  not  be  injured  by  any  of  such  matters. 
Neither  can  it  be  said  that  the  withdrawal  of  a  withdrawal  of  an  appeal  ipso 
facto  revives  the  appeal.  Again,  the  withdrawal  of  Smith's  contest  by  bis 
attorney  is  a  determination  of  whatever  rights  he  (Smith)  had  in  the  pre- 
mises ;  and  a  withdrawal  of  such  withdrawal  will  not  ipso  facto  reinstate  his 
contest.  It  matters  not  what  agreement  he  may  have  had  with  Webster's 
attorney  in  reference  to  the  matter.  Such  agreements  tend  to  indicate  bad 
faith,  and  are  always  to  be  discouraged.  The  withdrawal  of  Smith's  con- 
test, the  withdrawal  of  Webster's  appeal,  and  the  relinquishment  of  Lovell's 
timber  culture  entry,  operated  to  divest  all  rights  which  any  and  all  of  the 
three  parties  had  to  the  tract  in  controversy,  and  the  land  thus  became  open 
to  settlement  and  entry  by  the  first  legally  qualified  applicant.  This  appears 
to  have  been  O'Donnell ;  and  there  being  no  other  claim  to  this  tract  ex- 
isting at  the  date  of  his  said  timber  culture  application,  he  will  be  allowed 
to  make  timber  culture  entry  of  the  tract  in  controversy,  dating  his  right  to 
do  so  from  the  28th  of  April,  1885,  when  he  filed  said  application.  The 
claims  of  Webster  and  Smith  are  hereby  rejected. 


WARE  ET  AL.  vs.  JUDSON.  • 

Testimony — Briefs, — The  local  officers  have  no  authority  to  exclude  testimony  that  is  offered, 

bat  should  summarily  put  a  stop  to  obviously  irrelevant  questioning. 
Briefs  containing  scurrilous  and  impertinent  matter  will  be  stricken  from  the  files. 

Secretary  Noble  to  Acting  Commissioner  Stone,  July  20,  1889. 

In  excluding  the  testimony  relating  to  the  lease,  the  local  officers  acted 
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in  violation  of  Rule  41  of  the  Rules  of  Practice,  which  plainly  prohibited 
such  exclusion.  But  whilst  under  this  rule  they  may  not  exclude  testi- 
mony offered^  it  is  their  imperative  duty  under  the  last  clause  thereof,  when 
the  privileges  accorded  the  parties  are  being  abused,  to  '^  summarily  put  a 
stop  to  obviously  irrelevant  questioning." 

You  will  also  cause  the  brief  of  protestant's  attorney,  filed  in  the  local 
office  November  22,  1887,  the  brief  of  one  of  applicant's  attorneys,  filed  in 
the  local  office  on  November  24,  1887,  and  the  brief  of  another  of  the  at- 
torneys for  applicant,  filed  in  the  local  office  on  June  6,  1888,  to  be  stricken 
from  the  files  of  your  office  and  returned  to  them,  as  containing  matter  both 
scurrilous  and  impertinent.  When  an  attorney  so  far  forgets  the  dignity  of 
his  professipn,  the  courtesy  which  should  characterize  his  conduct  towards 
his  associates,  and  the  duty  he  owes  the  Department,  as  to  print  in  his  brief 
insulting  epithets  and  vulgar  vituperation,  as  has  been  done,  especially  in 
the  last  two  briefs  referred  to,  the  respect  due  the  officers  of  the  law  de- 
mands that  such  conduct  should  be  severely  rebuked. 

You  will,  therefore,  direct  the  local  officers  to  fix  a  time  for  a  further 
hearing  of  said  case,  after  due  notice  to  all  parties.  The  same  will  then  be 
re-adjudicated  upon  the  testimony  submitted  at  such  hearing,  and  Judson's 
entry,  in  the  meantime,  is  to  remain  intact. 


AMBROSE  R.  CRAFTS. 

Attorney — Soldier's  Additional  Homestead. — Where  a  soldier's  original  homestead  entry 
was  cancelled,  and  his  attorney's  acts  can  be  construed  as  abandoning  his  application  for 
an  additional  homestead  certificate,  a  second  attorney,  who  is  given  powers  of  attorney 
after  the  original  entry  is  reinstated,  should  receive  the  certificate  when  issued  for  the 
additional  homestead  right. 

Acting  Secretary  JosLYN  to  Commissioner  McFarland,  March  17,  1884. 

I  have  considered  the  appeal  of  D.  H.  Talbot  from*  your  decision  of  July 
2,  1883,  declining  to  recognize  him  as  attorney  of  Ambrose  R.  Crafts,  claini- 
ant  for  certification  of  the  right  of  additional  homestead  under  Section  2306, 
Revised  Statutes. 

It  appears  that  Crafts  made  an  original  homestead  entry  in  1868,  which 
was  canceled  by  your  office  in  1875  ^^^  conflict  with  a  railroad  grant.  Oq 
March  25,  1878,  Talbot,  through  W.  C.  Hill,  his  agent,  filed  Crafts'  claim 
for  the  additional  homestead;  but  on  June  21,  1878,  he  instructed  said 
Hill  to  withdraw  it,  and  on  Hill's  request  the  claim  was  rejected,  and  the 
papers  returned  to  him  on  August  27,  1878. 

Meanwhile  Crafts  had  applied  for  reinstatement  of  his  entry,  and  the  re- 
instatement was  made  on  December  3,  1879.  ^^  ^^^  matter  neither  Hill 
nor  Talbot  were  his  attorneys. 

After  the  filing  of  the  application  for  reinstatement,  namely,  on  April  21, 
1879,  J*  ^*  Lewis,  of  this  city,  filed  Crafts'  claim  for  the  additional  home> 
stead,  and  was  duly  recognized  as  his  attorney.  On  June  30,  1879,  Hill  re- 
filed  the  application  which  he  had  withdrawn  as  aforesaid.  Subsequently 
Lewis  filed  a  power  of  attorney  from  Crafts,  dated  March  30,  1880,  revok- 
ing all  former  powers,  and  authorizing  him  to  prosecute  the  claim  and  re- 
ceive the  certificate.  And  thereafter  Hill  filed  a  power  of  attorney  from 
Crafts,  dated  February  20,  1878,  authorizing  him  to  prosecute  the  claim  and 
receive  the  certificate. 

On  these  facts  it  is  clear  that  Crafts  did  not  have  on  file  a  claim  for  addi- 
tional homestead  on  April  21,  1879,  when  Lewis  filed  one,  and  that  your 
office  was  justified  in  recognizing  Lewis  as  his  attorney,  and,  having  recog- 
nized him,  in  refusing  to  recognize  Talbot  when  the  rejected  claim  was  re- 
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filed.  I  think  that  the  conditions  were  not  changed  when  the  two  powers 
of  attorney  were  subsequently  filed.  Talbot's  is  the  earlier,  but  the  cJaim 
whicR  Crafts  authorized  Talbot  to  file  had  been  disposed  of— rejected  by 
Talbot's  own  request,  who  prejudged  the  case  without  waiting  for  your  of- 
fice to  take  it  up  in  its  regular  order.  By  Talbot's  correspondence,  filed 
with  the  record,  it  appears  that  he  instructed  Hill  to  withdraw  the  claim  be- 
cause, being  unassignable,  he  could  make  nothing  out  of  it ;  that  he  sent  the 
claim  and  power  of  attorney  to  his  agent  at  Crafts'  home,  with  instructions  • 
to  deliver  it  to  him  on  repayment  of  certain  moneys  which  he  (Talbot)  had 
advanced  to  him  (Crafts)  upon  a  contract  to  assign  the  certificate  when  is- 
sued ;  and  that  these  facts  were  made  known  to  Crafts  by  said  agent,  though 
the  papers  were  never  in  fact  delivered  to  him,  whilst  it  was  also  known  to 
Talbot  that  Crafts  had  applied  to  other  attorneys  for  legal  advice  in  regard 
to  said  claim.  I  am  of  opinion  that  Talbot's  action  was  not  only  a  notice 
to  Crafts  that  he  had  abandoned  the  prosecution  of  the  claim,  but  that  it 
operated  as  revocation  of  his  power  of  attorney.  Thereafter  Crafts  was  at 
liberty  to  appoint  another  attorney,  and,  haying  appointed  Mr.  Lewis,  the 
latter's  power  of  attorney  is  entitled  to  recognition. 
Your  decision  is  therefore  afiirmed. 


HOPKINS  vs.  DANIELS  et  al. 

Attorney. — The  laws  of  Dakota  do  not  forbid  an  attorney  to  administer  the  necessary  oath 

to  his  client  in  a  contest  affidavit. 
Notice. — A  stranger  to  the  record  will  not  be  heard  to  allege  the  want  of  due  notice  to  the 

defendant. 

Secretary  Lamar  to  Commissioner  Sparks,  August  28,  1885. 

I  have  considered  the  case  of  Fletcher  W.  Hopkins  vs,  John  H.  Daniels, 
as  presented  by  the  appeal  of  John  H,  Pratt  from  your  ofiice  decision  of 
July  35,  1884,  overruling  his  motion  to  dismiss  the  contest  initiated  by 
Hopkins  against  Daniels'  timber  culture  entry  No.  5379  (Sioux  Falls  Series), 
for  the  S.  E.  ^  of  Sec.  6,  Tp.  T09  N.,  R.  62  W.,  Huron,  Dakota,  and  also 
his  motion  to  review  and  modify  your  office  decision  herein  of  May  21, 
1884. 

The  first  objection  is  not  well  taken.  In  a  recent  decision  by  this  De- 
partment It  was  held,  after  a  thorough  discussion  of  the  subject,  that  the  Da- 
kota code  does  not  forbid  an  attorney  to  administer  the  necessary  oath  to 
his  client  in  a  contest  affidavit.     (3  L.  D.,  248;  11  C.  L.  O.,  291.) 

The  second  objection  is  also  not  well  taken.  It  is  urged  by  Pratt  that 
Daniels  did  not  receive  due  notice  of  the  contest.  If  such  fact  be  true,  it 
lies  with  Daniels  to  take  advantage  of  it.  It  is  not  urged  that  Daniels  com- 
plains of  want  of  due  notice.  Pratt  could  not  be  injured  by  want  of  due 
notice  in  this  contest.  Daniels'  relinquishment  was  filed  pending  final  ac- 
tion upon  Hopkins'  contest.  The  filing  of  a  relinquishment  under  such 
circumstances  must  reasonably  be  presumed  to  be  a  result  of  the  contest.  It 
inures  therefore  to  the  benefit  of  contestant,  and  closes  the  case,  and  renders 
further  consideration  of  the  contest  proceedings  unnecessary.  Pratt,  there- 
fore, cannot  be  heard  at  this  state  of  the  case,  to  urge  an  objection  that 
might  be  urged  only  by  Daniels.     Your  decision  is  affirmed. 


INSTRUCTIONS. 

As  to  testimony  of  witnesses  and  claimants  when  taken  before  attorneys  acting  in  the 
case. 
Commissioner  McFarland  to  Register  and  Receiver^  Fargo,  Dakota,  June  17,  1884. 
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I  am  in  receipt  of  Receiver's  letter  of  June  5,  1884,  asking  instructions 
with  reference  to  final  proofs — "where  evidence  of  witnesses  or  claimants  is 
taken  before  attorneys"  [attorney  in  the  case,  it  is  presumed  you  mean], 
"  can  these  be  perfected  by  witnesses  going  before  the  same  person  who 
takes  testimony  of  claimant,  or  must  they  come  before  Register  or  Receiver, 
or  must  they  commence  de  novof^^ 

I  would  state  that  the  "testimony  of  claimant''  and  "testimony  of 
•  witness"  [4-069],  when  taken  in  the  manner  described,  is  worthless,  and 
will  not  be  received  at  all.  There  is  no  curing  such  "  proof"  by  reswear- 
ing the  claimant  or  the  corroborating  witnesses.  The  claimant  has  essayed 
to  do  something  and  failed  to  do  it,  and  as  a  result,  if  allowed,  he  will  have 
to  prove  up  de  novo. 

There  may  be  in  the  "  proof"  something  of  the  nature  of  a  supplemental 
affidavit,  such  for  instance  as  an  affidavit  showing  loss  of  duplicate  receipt, 
and  such  paper  may  be  unlawfully  sworn  to  before  an  official  who  is  also  an 
attorney  in  the  case :  in  such  an  event,  this  office  may  allow  the  claimant 
(proffering  the  "proof")  to  substitute  therefor  another  affidavit  properly 
sworn  to  in  accordance  with  law. 


MAX  FROST. 


Attorney — Admission — Disbarment. — Until  an  attorney  is  admitted  to  practice  before  the 
land  department,  he  cannot  be  disbarred,  and  he  should  not  be  recognized  as  an  attorney 
in  land  cases. 

Acting  Secretary  MULDROW  to  Commissioner  Sparks,  February  26,  1887. 

Herewith  are  returned  the  papers  which  accompanied  your  recommenda- 
tion that  Max  Frost,  of  Santa  Fe,  New  Mexico,  be  disbarred  from  practice 
as  attorney  or  agent  before  your  office  and  local  land  offices. 

It  appears  that  prior  to  and  at  the  date  of  passage  of  the  Act  of  July  4, 
1884,  relative  to  the  recognition  of  attorneys  and  other  persons  to  represent 
claimants  before  this  Department,  Mr.  Frost  held  the  position  of  Register  of 
the  Land  Office  at  Santa  Fe.  After  leaving  that  office  he  could  not  properly 
be  recognized  in  any  matter  before  the  Department  or  any  of  its  bureaus  or 
offices  without  having  complied  with  the  regulations  established  by  the  Sec- 
retary of  the  Interior  in  pursuance  of  the  statute  above  mentioned.  He  has 
never  been  admitted  to  practice  as  provided  in  such  regulations,  and  until 
your  office  is  duly  notified  of  his  admission  it  will  be  proper  for  you  to  re- 
fuse to  recognize  him  as  agent  or  attorney  before  the  General  Land  Office 
and  local  land  offices. 

This  would  seem  to  be  sufficient  to  accomplish  the  purpose  contemplated 
in  your  recommendation,  without  requiring  the  irregular  action  on  the  part 
of  the  Department  of  disbarring  an  attorney  who  had  never  been  been  ad- 
mitted to  practice. 

It  may  be  added  that  Mr.  Frost  has  made  formal  application  to  the  De- 
partment for  admission  to  practice,  which  has  not  been  complied  with  in 
view  of  the  charges  against  him  in  your  office  ;  and  in  consideration  of  the 
information  contained  in  a  telegram  received  by  you  on  the  24th  instant 
from  a  special  agent  of  your  office  (and  informally  submitted  by  you  to  the 
Department),  that  said  Frost  had  been  convicted  of  receiving  illegal  fees  and 
sentenced  by  the  court  to  fine  and  imprisonment,  favorable  action  upon  his 
application  will  not  be  taken. 
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SAMUEL  A.  BALLARD. 

Attorney-^ Affidavits, — Attorneys  and  agents  who  extort  money  from  entrymen  by  threats 
and  intimidation,  should  be  disbarred  from  practice  by  the  Register  and  Receiver,  upon 
sworn  statements  as  a  basis  for  investigation. 

Commissioner  Sparks  to  Inspector  Hobbs,  Ckadron,  Nebraska^  July  9,  1887. 

Attorneys  and  agents  who  are  guilty  of  extorting  money,  or  of  attempting 
to  extort  money  from  settlers,  or  of  harassing  them  by  intimidation  and 
false  statements  as  described  in  your  letter,  should  not  be  allowed  to  practice 
before  the  local  land  offices,  and  Registers  and  Receivers  are  clothed  with 
full  power  under  circular  of  March  19,  1887,  to  refuse  to  further  recognize 
such  persons  as  attorneys  or  agents.  It  is  also  the  duty  of  Registers  and 
Receivers  to  exercise  their  authority  under  said  circular  in  all  proper  cases, 
for  the  protection  of  settlers  and  the  integrity  of  the  public  land  service. 
The  facts  in  the  Ballard  case  should  be  presented  to  the  local  officers  in 
affidavit  form  as  a  basis  for  their  action,  and  then  they. should  act  at  once. 


L  N.  SPEER. 


Attorney. — An  enrolled  attorney  who  aids  or  acts  with  a  disbarred  attorney  should  be  no 
longer  recognized  as  an  attorney.  Only  enrolled  attorneys  can  as  attorneys  examine  the 
records  of  the  local  land  offices. 

Acting  Commissioner  Stockslager  to  Register  and  Receiver,  Wa  Keeney^  Kansas,  August 
16,  1887. 

I  have  duly  considered  the  Register's  letter  of  the  ist  instant,  wherein  he 
states  that  only  a  small  per  cent,  of  the  attorneys  in  your  district  have  ap- 
plied for  admission  to  practice  under  the  circular  of  March  19,  1887,  and 
that  they  seem  to  prefer  to  remain  on  the  outside  in  order  that  they  may 
continue  to  deal  in  relinquishments,  and  that  when  they  have  any  matters 
needing  attention  before  your  office,  they  appear  with  some  attorney  who 
has  been  admitted  and  who  nominally  manages  the  business,  while  in  fact  it 
is  engineered  by  the  disbarred  attorney. 

You  refer  especially  to  the  conduct  of  one  L  N.  Speer,  at  Wa  Keeney, 
who  openly  deals  in  relinquishments  and  conducts  his  business  before  the 
land  office  through  another  person. 

In  reply  you  are  informed  that  the  circular  embraces  in  express  terms  just 
such  cases  as  the  ones  mentioned  in  your  letter.  It  not  only  declares  that 
attorneys  and  agents  guilty  of  speculating  in  relinquishments  and  certain 
other  unprofessional  acts  shall  be  disbarred,  but  that  it  shall  be  sufficient 
reason  for  the  disbarment  of  an  attorney  who  shall  knowingly  employ  as  sub- 
agent,  clerk,  or  correspondent,  a  person  who  has  been  guilty  of  such  con- 
duct, or  who  has  been  prohibited  from  practicing  before  your  office  or  the 
Department.  Upon  being  satisfied  that  an  attorney  or  agent  who  has  been 
enrolled  has  knowingly  employed  such  a  person,  you  should  at  once  refuse 
to  further  recognize  the  attorney  or  agent  in  any  matters  before  your  office. 

No  one  has  any  right  to  examine  your  records  or  do  any  other  business 
whatever  before  your  office  as  an  attorney  except  persons  who  have  been 
regularly  enrolled  under  the  circular,  and  should  you  at  any  time  receive 
for  official  action  a  paper  from  an  attorney  who  has  not  been  so  enrolled,  or 
which  is  in  the  handwriting  of  a  person  forbidden  to  practice,  the  same 
should  be  returned,  and  the  sender  informed  that  it  cannot  be  accepted  or 
considered,  unless  the  paper  was  filed  in  his  own  behalf  and  not  as  attorney. 

The  appearance  of  a  disbarred  attorney  with  an  enrolled  attorney,  who 
nominally  manages  the  case  when  in  fact  it  is  controlled  by  his  disbarred 
associate,  is  a  mere  subterfuge,  and  neither  should  be  recognized ;  and  if  an 
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enrolled  attorney  persist  in  acting  in  such  capacity,  or  continue  to  employ 
unauthorized  parties  after  being  advised  of  the  facts,  you  have  ample  author- 
ity for  refusing  to  further  recognize  him  as  an  attorney,  and  you  should  do 
so. 

Publicity  should  be  given  to  your  refusal  to  recognize  any  attorney  on  ac- 
count of  unprofessional  conduct,  in  order  that  settlers  may  not  be  deceived 
or  induced  to  employ  such  attorney. 

You  are  directed  to  decline  to  enroll  Speer  until  otherwise  instructed. 


E.  H.  GELSTON  &  CO. 

While  it  is  the  duty  of  the  Department  to  protect  as  far  as  possible  all  citizens  against  ex- 
tortion of  parties  practicing  before  the  Department,  as  well  as  to  protect  the  Government 
by  seeing  that  dishonest  and  corrupt  persons  do  not  appear  before  the  Department  as  at- 
torneys or  claim  agents,  yet  it  must  not  be  overlooked  that  the  agent  represents  persons 
whose  interests  will  be  injured  by  the  disbarment  of  the  attorney  or  agent ;  and  this  is  es- 
pecially true  in  cases  of  pension  claimants  who,  having  paid  the  fee  allowed  by  law,  will 
be  compelled  to  employ  another  attorney,  who  will  in  time  also  demand  the  fee  allowed 
by  law,  thus  compelling  them  to  pay  double  the  amount,  in  addition  to  the  delay  that  must 
ensue  in  consequence  of  the  employment  of  a  person  not  familiar  with  the  case. 

The  right  to  practice  before  the  several  Departments  of  the  Government  as  agents  of  suit- 
ors, is  a  right  of  which  citizens  cannot  be  deprived  except  on  proof  of  their  unfitness  for 
such  employment.  It  is  a  property  right  that  cannot  be  destroyed  by  the  exercise  of  arbi- 
trary power  on  the  part  of  the  head  of  a  Department. 

Secretary  Teller  to  Commissioner  of  Pensions  DUDLEY,  January  3,  1884. 

I  have  considered  your  letter  of  the  fourth  ultimo,  submitting  certain 
papers  relating  to  the  firm  of  E.  H.  Gelston  &  Co.  (composed  of  Emma  H. 
Gelston)  and  reiterating  your  recommendation  of  the  third  ultimo,  that  said 
firm  be  disbarred  from  practicing  before  your  office. 

While  it  is  the  duty  of  the  Department  to  protect  as  far  as  possible  all 
citizens  against  extortion  of  parties  practicing  before  the  Department,  as 
well  as  to  protect  the  Government  by  seeing  that  dishonest  and  corrupt  per* 
sons  do  not  appear  before  the  Department  as  attorneys  or  claim  agents,  yet 
it  must  not  be  overlooked  that  the  agent  represents  persons  whose  interests 
will  be  injured  by  the  disbarment  of  the  attorney  or  agent;  and  this  is  espe- 
cially true  in  cases  of  pension  claimants  who  having  paid  the  fee  allowed  by 
law  will  be  compelled  to  employ  another  attorney,  who  will  in  time  also  de- 
mand the  fee  allowed  by  law,  thus  compelling  him  to  pay  double  the  amount, 
in  addition  to  the  delay  that  must  ensue  in  consequence  of  the  employment 
of  a  person  not  familiar  with  the  case.  The  employment  of  another  attor- 
ney will  also  add  largely  to  the  work  of  your  office;  yet  this  objection  should 
not  govern  or  control  the  case  if  the  evidence  is  satisfactory  of  the  unfitness 
of  the  agent  or  attorney  to  practice  before  the  Department.  The  right  to 
practice  before  the  several  Departments  of  the  Government  as  the  agents 
of  suitors  is  a  right  of  which  citizens  cannot  be  deprived,  except  on  proof 
of  their  unfitness  for  such  employment.  It  is  a  property  right  that  cannot 
be  destroyed  by  the  exercise  of  arbitrary  power  on  the  part  of  the  head  of  a 
Department.  If  it  is  alleged  that  such  agent  is  not  a  proper  person  to  appear 
before  the  Department,  the  rule  requires  that  charges  be  formulated  and 
presented  to  the  agent ;  and  if  the  agent  does  not  make  satisfactory  explana- 
tion, disbarment  follows.  Such  charges  must  be  sufficiently  explicit  to  create 
an  issue  between  the  Government  and  the  respondent,  if  the  respondent  make 
defense.  The  proceedings  in  cases  of  this  character,  in  respect  to  the  evidence 
required,  are  analogous  to  cases  for  the  disbarment  of  attorneys  in  courts  of 
law,  and  must  be  conducted  in  accordance  with  the  principles  governing 
cases  of  that  character.  The  proceeding  is  penal,  although  not  strictly  crim* 
inal,  and  the  courts  have  uniformly  required  .that  the  evidence  should  be 
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more  than  a  mere  preponderance.  (See  in  the  matter  of  an  attorney,  ist 
Hun.,  321 ;  matter  of  Baluss,  28th  Michigan,  507.) 

While  the  proceeding  before  the  head  of  a  Department  for  disbarment  of 
an  attorney  or  claim  agent  practicing  before  the  Department  is  analogous 
to  a  proceeding  in  a  court  of  record  for  the  same  purpose,  it  cannot  be  con- 
tended that  the  head  of  a  Department  possesses  more  power  in  such  a  case 
than  a  court;  in  fact^  he  does  not  possess  as  much.  Attorney-General 
Hoar,  speaking  of  the  power  of  the  Secretary  of  War  over  an  agent  practic- 
ing before  the  War  Department,  said:  "  The  Secretary  of  War  is  not,  how- 
ever, invested  with  any  authority  over  the  professional  conduct  of  claim 
agents  for  the  correction  of  mere  private  grievances,  corresponding  with 
that  possessed  by  the  courts  of  law  over  attorneys  practicing  therein.  The 
relation  between  the  latter  is  an  official  one,  and  from  this  is  derived  the 
summary  jurisdiction  which  courts  exercise  over  their  attorneys.  But  as  be- 
tween the  Departments  and  agents  prosecuting  claims  before  them,  no  offi- 
cial relation  exists,  and  accordingly  the  Secretary  can  derive  no  such 
authority  from  that  source,  and  none  is  conferred  upon  him  by  any  statute 
that  has  come  under  my  notice."  The  head  of  a  Department  cannot  debar 
an  agent  because  he  is  ignorant,  or  offensive  to  him,  nor  because  his  methods 
of  conducting  his  business  are  not  in  accordance  with  the  highest  ethics  of 
the  legal  profession,  nor  because  he  resorts  to  flaming  advertisements  de- 
scribing his  professional  qualifications,  in  the  manner  of  vendors  of  patent 
medicine  nostrums.  All  these  are  matters  of  taste,  with  which  the  Depart- 
ment has  nothing  to  do.  If  the  agent  violates  the  statute,  he  may  be  pun- 
ished in  the  courts.  If  he  defrauds  the  Government  or  attempts  so  to  do, 
or  defrauds  his  client  or  attempts  so  to  do,  the  head  of  a  Department  is 
authorized  then  to  refuse  to  recognize  him  not  only  in  the  case  in  which  his 
fraud  was  committed  or  attempted,  but  in  any  other ;  but  this  must  be  done 
on  evidence,  and  not  on  ex  parte  charges  to  which  the  accused  has  not  been 
allowed  to  respond.  Property  rights  of  this  character  cannot  be  destroyed 
except  upon  clear  proof. 

The  Supreme  Court  of  Illinois,  speaking  of  the  profession  of  attorney- at- 
law,  says:  "  It  is  to  him  valuable  capital,  and  he  ought  not  to  be  denied  the 
right  to  exercise  its  duties,  and  receive  the  emoluments  attached  thereto,  ex- 
cept upon  clesiT proqf  oi  willful  and  corrupt  professional  misconduct."  (Peo- 
ple vs.  Barker,  56  Illinois,  p.  303.) 

Chief  Justice  Marshall  said :  **  The  profession  of  an  attorney  is  of  great  im- 
portance to  an  individual,  and  the  prosperity  of  his  life  may  depend  on  its 
exercise;  the  right  to  exercise  it  ought  not  to  be  lightly  or  capriciously 
taken  from  him."     (^Ex parte  Burr,  9  Wheaton,  530.) 

After  a  careful  personal  examination  of  the  evidence  and  the  law  govern- 
ing the  case,  I  am  of  the  opinion  that  the  charges  in  this  case  are  not  sus- 
tained.    I  therefore  dismiss  them. 


TITLE  ffl.-HOMESTEADS. 


I.  IN  GENERAL. 


^.— LAWS. 

Revised  Statutes.  Section  2289.  Every  person  who  is  the  head  of  a 
family,  or  who  has  arrived  at  the  age  of  twenty-one  years,  and  is  a  citizen 
of  the  United  States,  or  who  has  filed  his  declaration  of  intention  to  become 
such,  as  required  by  the  naturalization  laws,  shall  be  entitled  to  enter  one 
quarter  section  or  a  less  quantity  of  unappropriated  public  lands,  upon 
which  such  person  may  have  filed  a  pre-emption  claim,  or  which  may,  at  the 
time  the  application  is  made,  be  subject  to  pre-emption  at  one  dollar  and 
twenty-five  cents  per  acre ;  or  eighty  acres  or  less  of  such  unappropriated 
lands,  at  two  dollars  and  fifty  cents  per  acre,  to  be  located  in  a  body,  in 
conformity  to  the  legal  subdivisions  of  the  public  lands,  and  after  the  same 
have  been  surveyed.  And  every  person  owning  and  residing  on  land  niay, 
under  the  provisions  of  this  section,  enter  other  land  lying  contiguous  to  his 
land,  which  shall  not,  with  the  land  so  already  owned  and  occupied,  exceed 
in  the  aggregate  one  hundred  and  sixty  acres. 

Sec.  2290.  The  person  applying  for  the  benefit  of  the  preceding  section 
shall,  upon  application  to  the  Register  of  the  land  office  in  which  he  is  about 
to  make  such  entry,  make  affidavit  before  the  Register  or  Receiver  that  he  is 
the  head  of  a  family,  or  is  twenty-one  years  or  more  of  age,  or  has  performed 
service  in  the  Army  or  Navy  of  the  United  States,  and  that  such  application 
is  made  for  his  exclusive  use  and  benefit,  and  that  his  entry  is  made  for  the 
purpose  of  actual  settlement  and  cultivation,  and  not  either  directly  or  indi- 
rectly for  the  use  or  benefit  of  any  other  person  ;  and  upon  filing  such  affi- 
davit with  the  Register  or  Receiver,  on  payment  of  five  dollars  when  the 
entry  is  of  not  more  than  eighty  acres,  and  on  payment  of  ten  dollars  when 
the  entry  is  for  more  than  eighty  acres,  he  shall  thereupon  be  permitted  to 
enter  the  amount  of  land  specified. 

Sec.  2291.  No  certificate,  however,  shall  be  given,  or  patent  issued  there- 
for, until  the  expiration  of  five  years  from  the  date  of  such  entry ;  and  if  at 
the  expiration  of  such  time,  or  at  any  time  within  two  years  thereafter,  the 
person  making  such  entry  ;  or  if  he  be  dead,  his  widow ;  or  in  case  of  her 
death,  his  heirs  or  devisee ;  or  in  case  of  a  widow  making  such  entry,  her 
heirs  or  devisee,  in  case  of  her  death,  proves  by  two  credible  witnesses  thai 
he,  she,  or  they  have  resided  upon  or  cultivated  the  same  for  the  term  of 
five  years  immediately  succeeding  the  time  of  filing  the  affidavit,  and  make? 
affidavit  that  no  part  of  such  land  has  been  alienated,  except  as  provided  in 
section  twenty-two  hundred  and  eighty-eight,  and  that  he,  she,  or  they  will 
bear  true  allegiance  to  the  Government  of  the  United  States;  then,  in  such 
case,  he,  she,  or  they,  if  at  that  time  citizens  of  the  United  States,  shall  be 
entitled  to  a  patent^  as  in  other  cases  provided  by  law. 

(334) 
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Sec.  2292.  In  case  of  the  death  of  both  father  and  mother,  leaving  an  in- 
fant child  or  children  under  twenty  one  years  of  age,  the  right  and  fee  shall 
inure  to  the  benefit  of  such  infant  child  or  children ;  and  the  executor,  ad- 
ministrator, or  guardian  may,  at  any  time  within  two  years  after  the  death 
of  the  surviving  parent,  and  in  accordance  with  the  laws  of  the  State  in 
which  such  children,  for  the  time  being,  have  their  domicile,  sell  the  land 
for  the  benefit  of  such  infants,  but  for  no  other  purpose;  and  the  purchaser 
shall  acquire  the  absolute  title  by  the  purchase,  and  be  entitled  to  a  patent 
from  the  United  States  on  the  payment  of  the  office  fees  and  sum  of  money 
above  specified. 

Sec.  2293.  In  case  of  any  person  desirous  of  availing  himself  of  the  ben- 
efits of  this  chapter,  but  who,  by  reason  of  actual  service  in  the  military  or 
naval  service  of  the  United  States,  is  unable  to  do  the  personal  preliminary 
acts  at  the  district  land  office  which  the  preceding  sections  require,  and  whose 
faniily  or  some  member  thereof,  is  residing  on  the  land  which  he  desires  to 
enter,  and  upon  which  a  bona  fide  improvement  and  settlement  have  been 
made,  such  person  must  make  the  affidavit  required  by  law  before  the  officer 
commanding  in  the  branch  of  the  service  in  which  the  party  is  engaged, 
which  affidavit  shall  be  as  binding  in  law,  and  with  like  penalties,  as  if  taken 
before  the  Register  or  Receiver;  and  upon  such  affidavit  being  filed  with 
the  Register  by  the  wife  or  other  representative  of  the  party,  the  same  shall 
become  effective  from  the  date  of  such  filing,  provided  the  application  and 
affidavit  are  accompanied  by  the  fee  and  commissions  as  required  by  law. 

Sec.  2294.  In  any  case  in  which  the  applicant  for  the  benefit  of  the 
homestead,  and  whose  family,  or  some  member  thereof,  is  residing  on  the 
land  which  he  desires  to  enter,  and  upon  which  a  bona  fide  improvement 
and  settlement  have  been  made,  is  prevented,  by  reason  of  distance,  bodily 
infirmity,  or  other  good  cause,  from  personal  attendance  at  the  district  land 
office,  it  may  be  lawful  for  him  to  make  the  affidavit  required  by  law  before 
the  clerk  of  the  court  for  the  county  in  which  the  applicant  is  an  actual 
resident,  and  to  transmit  the  same,  with  the  fee  and  commissions,  to  the 
Register  and  Receiver. 

Sec.  2295.  The  Register  of  the  land  office  shall  note  all  applications 
under  the  provisions  of  this  chapter,  on  the  tract-books  and  plats  of  his 
office,  and  keep  a  register  of  all  such  entries,  and  make  return  thereof  to 
the  General  Land  Office,  together  with  the  proof  upon  which  they  have 
been  founded. 

Sec.  2296.  No  lands  acquired  under  the  provisions  of  this  chapter  shall 
in  any  event  become  liable  to  the  satisfaction  of  any  debt  contracted  prior 
to  the  issuing  of  the  patent  therefor. 

Sec.  2297.  If,  at  any  time  after  the  filing  of  the  affidavit,  as  required  in 
section  twenty  two  hundred  and  ninety,  and  before  the  expiration  of  the 
five  years  mentioned  in  section  twenty-two  hundred  and  ninety-one,  it  is 
proved,  after  due  notice  to  the  settler,  to  the  satisfaction  of  the  Register  of 
the  land  office,  that  the  person  having  filed  such  affidavit  has  actually 
changed  his  residence,  or  abandoned  the  land  for  more  than  six  months  at 
any  time,  then  and  in  that  event  the  land  so  entered  shall  revert  to  the 
Government.* 

Sec.  2198.  No  person  shall  be  permitted  to  acquire  title  to  more  than 
one  quarter  section  under  the  provisions  of  this  chapter. 

*An  Act  to  amend  Section  3297  of  the  Revised  Statutes,  relating  to  homestead  entries. 

Be  it  enacted t  etc..  That  section  numbered  twenty- two  hundred  and  ninety-seven,  of  title  numbered  thirtv- 
two,  be  amended  l>y  addine  thereto  the  following  proviso,  namely :  Prevtdedt  That  where  there  may  be 
cfimatic  reasons,  the  Commissioner  of  the  General  Land  Office  may,  in  his  discretion,  allow  the  settler  twelve 
months  from  the  date  of  filing  in  which  to  commence  his  residence  on  said  land,  under  such  rules  and  rcgula- 
tioos  as  he  may  prescribe.    Approved,  March  3,  z88i.    (ai  Stat.,  511.) 


TITLE  ni.-HOMESTEADS. 


1.  IN  CEMAl. 


^.— LAWS. 

Revised  Statutes.  Section  2289.  Every  person  who  is  the  head  of  a 
family,  or  who  has  arrived  at  the  age  of  twenty-one  years,  and  is  a  citizen 
of  the  United  States,  or  who  has  filed  his  declaration  of  intention  to  become 
such,  as  required  by  the  naturalization  laws,  shall  be  entitled  to  enter  one 
quarter  section  or  a  less  quantity  of  unappropriated  public  lands,  upon 
which  such  person  may  have  filed  a  pre-emption  claim,  or  which  may,  at  the 
time  the  application  is  made,  be  subject  to  pre-emption  at  one  dollar  and 
twenty-five  cents  per  acre ;  or  eighty  acres  or  less  of  such  unappropriated 
lands,  at  two  dollars  and  fifty  cents  per  acre,  to  be  located  in  a  body,  in 
conformity  to  the  legal  subdivisions  of  the  public  lands,  and  after  the  same 
have  been  surveyed.  And  every  person  owning  and  residing  on  land  may, 
under  the  provisions  of  this  section,  enter  other  land  lying  contiguous  to  his 
land,  which  shall  not,  with  the  land  so  already  owned  and  occupied,  exceed 
in  the  aggregate  one  hundred  and  sixty  acres. 

Sec.  2290,  The  person  applying  for  the  benefit  of  the  preceding  section 
shall,  upon  application  to  the  Register  of  the  land  office  in  which  he  is  about 
to  make  such  entry,  make  affidavit  before  the  Register  or  Receiver  that  he  is 
the  head  of  a  family,  or  is  twenty-one  years  or  more  of  age,  or  has  performed 
service  in  the  Army  or  Navy  of  the  United  States,  and  that  such  application 
is  made  for  his  exclusive  use  and  benefit,  and  that  his  entry  is  made  for  the 
purpose  of  actual  settlement  and  cultivation,  and  not  either  directly  or  indi- 
rectly for  the  use  or  benefit  of  any  other  person ;  and  upon  filing  such  affi- 
davit with  the  Register  or  Receiver,  on  payment  of  five  dollars  when  the 
entry  is  of  not  more  than  eighty  acres,  and  on  payment  of  ten  dollars  when 
the  entry  is  for  more  than  eighty  acres,  he  shall  thereupon  be  permitted  to 
enter  the  amount  of  land  specified. 

Sec.  2291.  No  certificate,  however,  shall  be  given,  or  patent  issued  there- 
for, until  the  expiration  of  five  years  from  the  date  of  such  entry ;  and  if  at 
the  expiration  of  such  time,  or  at  any  time  within  two  years  thereafter,  the 
person  making  such  entry  ;  or  if  he  be  dead,  his  widow ;  or  in  case  of  her 
death,  his  heirs  or  devisee ;  or  in  case  of  a  widow  making  such  entry,  her 
heirs  or  devisee,  in  case  of  her  death,  proves  by  two  credible  witnesses  that 
he,  she,  or  they  have  resided  upon  or  cultivated  the  same  for  the  term  of 
five  years  immediately  succeeding  the  time  of  filing  the  affidavit,  and  makes 
affidavit  that  no  part  of  such  land  has  been  alienated,  except  as  provided  in 
section  twenty-two  hundred  and  eighty- eight,  and  that  he,  she,  or  they  will 
bear  true  allegiance  to  the  Government  of  the  United  States;  then,  in  such 
case,  he,  she,  or  they,  if  at  that  time  citizens  of  the  United  States,  shall  be 
entitled  to  a  patent,  as  in  other  cases  provided  by  law. 
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Sec.  2292.  In  case  of  the  death  of  both  father  and  mother,  leaving  an  in- 
fant child  or  children  under  twenty  one  years  of  age,  the  right  and  fee  shall 
inure  to  the  benefit  of  such  infant  child  or  children  ;  and  the  executor,  ad- 
ministrator, or  guardian  may,  at  any  time  within  two  years  after  the  death 
of  the  surviving  parent,  and  in  accordance  with  the  laws  of  the  State  in 
which  such  children,  for  the  time  being,  have  their  domicile,  sell  the  land 
for  the  benefit  of  such  infants,  but  for  no  other  purpose ;  and  the  purchaser 
shall  acquire  the  absolute  title  by  the  purchase,  and  be  entitled  to  a  patent 
from  the  United  States  on  the  payment  of  the  office  fees  and  sum  of  money 
above  specified. 

Sec.  2293.  In  case  of  any  person  desirous  of  availing  himself  of  the  ben- 
efits of  this  chapter,  but  who,  by  reason  of  actual  service  in  the  military  or 
naval  service  of  the  United  States,  is  unable  to  do  the  personal  preliminary 
acts  at  the  district  land  office  which  the  preceding  sections  require,  and  whose 
family  or  some  member  thereof,  is  residing  on  the  land  which  he  desires  to 
enter,  and  upon  which  a  dona  fide  improvement  and  settlement  have  been 
made,  such  person  must  make  the  affidavit  required  by  law  before  the  officer 
commanding  in  the  branch  of  the  service  in  which  the  party  is  engaged, 
which  affidavit  shall  be  as  binding  in  law,  and  with  like  penalties,  as  if  taken 
before  the  Register  or  Receiver;  and  upon  such  affidavit  being  filed  with 
the  Register  by  the  wife  or  other  representative  of  the  party,  the  same  shall 
become  effective  from  the  date  of  such  filing,  provided  the  application  and 
affidavit  are  accompanied  by  the  fee  and  commissions  as  required  by  law. 

Sec.  2294.  In  any  case  in  which  the  applicant  for  the  benefit  of  the 
homestead,  and  whose  family,  or  some  member  thereof,  is  residing  on  the 
land  which  he  desires  to  enter,  and  upon  which  a  bona  fide  improvement 
and  settlement  have  been  made,  is  prevented,  by  reason  of  distance,  bodily 
infirmity,  or  other  good  cause,  from  personal  attendance  at  the  district  land 
office,  it  may  be  lawful  for  him  to  make  the  affidavit  required  by  law  before 
the  clerk  of  the  court  for  the  county  in  which  the  applicant  is  an  actual 
resident,  and  to  transmit  the  same,  with  the  fee  and  commissions,  to  the 
Register  and  Receiver. 

Sec.  2295.  The  Register  of  the  land  office  shall  note  all  applications 
under  the  provisions  of  this  chapter,  on  the  tract-books  and  plats  of  his 
office,  and  keep  a  register  of  all  such  entries,  and  make  return  thereof  to 
the  General  Land  Office,  together  with  the  proof  upon  which  they  have 
been  founded. 

Sec.  2296.  No  lands  acquired  under  the  provisions  of  this  chapter  shall 
in  any  event  become  liable  to  the  satisfaction  of  any  debt  contracted  prior 
to  the  issuing  of  the  patent  therefor. 

Sec.  2297.  \i,  at  any  time  after  the  filing  of  the  affidavit,  as  required  in 
section  twenty  two  hundred  and  ninety,  and  before  the  expiration  of  the 
five  years  mentioned  in  section  twenty- two  hundred  and  ninety-one,  it  is 
proved,  after  due  notice  to  the  settler,  to  the  satisfaction  of  the  Register  of 
the  land  office,  that  the  person  having  filed  such  affidavit  has  actually 
changed  his  residence,  or  abandoned  the  land  for  more  than  six  months  at 
any  time,  then  and  in  that  event  the  land  so  entered  shall  revert  to  the 
Government.* 

Sec  2198.  No  person  shall  be  permitted  to  acquire  title  to  more  than 
one  quarter  section  under  the  provisions  of  this  chapter. 

*  An  Act  to  amend  Section  2207  of  the  Revised  Statutes,  relating  to  homestead  entries. 

Bt  it  enacted,  etc..  That  section  numbered  twenty-two  hundred  and  ninety-seven,  of  title  numbered  thirtv- 
two,  be  amended  by  adding  thereto  the  following  proviso,  namely :  Provided,  That  where  there  may  be 
climatic  reasons,  the  Commissioner  of  the  General  Land  Office  may,  in  his  discretion,  allow  the  settler  twelve 
months  from  the  date  of  filing  in  which  to  commence  his  residence  on  said  land,  under  such  rules  and  regula- 
tions as  he  may  prescribe.    Approved,  March  3,  x88i.    (ax  Stat.,  5x1.) 
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witnesses  by  whom  the  necessary  facts  will  be  established.  Upon  the  filing 
of  such  notice  the  Register  shall  publish  a  notice,  that  such  application  has 
been  instde,  once  a  week  for  the  period  of  thirty  days,  in  a  newspaper  to  be 
by  him  designated  as  published  nearest  to  such  land,  and  he  shall  also  post 
such  notice  in  som^  conspicuous  place  in  his  office  for  the  same  period. 
Such  notice  shall  contain  the  names  of  the  witnesses  as  stated  in  the  appli- 
cation. At  the  expiration  of  said  period  of  thirty  days  the  claimant  sball 
be  entitled  to  make  proof  in  the  manner  heretofore  provided  by  law.  The 
Secretary  of  the  Interior  shall  make  all  necessary  rules  for  giving  effect  to 
the  foregoing  provisions. 
Approved  March  3,  1879.     (^^  Stat.,  472.) 


CHANGE  OF  PRE-EMPTION  FILING  TO  HOMESTEAD  ENTRY. 

An  Act  for  the  relief  of  settlers  on  the  public  lands  under  the  pre-emption  laws. 

Be  it  enacted i  etc.,,  That  any  person  who  has  made  a  settlement  on  the 
public  lands  under  the  pre-emption  laws,  and  has  subsequent  to  such  settle- 
ment changed  his  filing  in  pursuance  of  law  to  that  for  a  homestead  entry 
upon  the  same  tract  of  land,  shall  be  entitled,  subject  to  all  the  provisions 
of  the  law  relating  to  homesteads,  to  have  the  time  required  to  perfect  his 
title  under  the  homestead  laws  computed  from  the  date  of  his  original  set- 
tlement heretofore  made,  or  hereafter  to  be  made,  under  the  pre-emption 
laws. 

Approved  June  14,  1878.     (20  Stat.,  113.) 


RELINQUISHMENTS  —  CONTESTANT'S  PREFERENCE  —  HOME- 
STEAD SETTLEMENTS. 

An  Act  for  the  relief  of  settlers  on  public  lands. 

Be  it  enactedy  etc.^  That  when  a  pre-emption,  homestead,  or  timber  cul- 
ture claimant  shall  file  a  written  relinquishment  of  his  claim  in  the  local 
land  office,  the  land  covered  by  such  claim  shall  be  held  as  open  to  settle- 
ment Sind  entry  without  further  action  on  the  part  of  the  Commissioner  of 
the  General  Land  Ofhce. 

Sec.  2.  In  all  cases  where  any  person  has  contested,  paid  the  land  office 
fees,  and  procured  the  cancellation  of  any  pre-emption,  homestead  or  tim- 
ber culture  entry,  he  shall  be  notified  by  the  Register  of  the  land  office  of 
the  district  in  which  such  land  is  situated  of  such  cancellation,  and  shall  be 
allowed  thirty  days  from  date  of  such  notice  to  enter  said  lands :  Provided^ 
That  said  Register  shall  be  entitled  to  a  fee  of  one  dollar  for  the  giving  of 
such  notice,  to  be  paid  by  the  contestant,  and  not  to  be  reported. 

Sec.  3.  That  any  settler  who  has  settled,  or  who  shall  hereafter  settle,  on 
any  of  the  public  lands  of  the  United  States,  whether  surveyed  or  unsur- 
veyed,  with  the  intention  of  claiming  the  same  under  the  homestead  laws, 
shall  be  allowed  the  same  time  to  file  his  homestead  application  and  perfect 
his  original  entry  in  the  United  States  Land  Office  as  is  now  allowed  to 
settlers  under  the  pre-emption  laws  to  put  their  claims  on  record,  and  his 
right  shall  relate  back  to  the  date  of  settlement,  the  same  as  if  he  settled 
under  the  pre-emption  laws. 

Approved  May  14,  1880.     (21  Stat.,  140.) 
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^.—INSTRUCTIONS  AND  DECISIONS. 

a.-'GENERAL  INSTRUCTIONS, 
GENERAL  CIRCULAR. 

From  General  Circalar  of  January  i,  1889,  prepared  by  Commissioner  Stockslager  and 
approved  by  Secretary  Vilas. 

• 

The  homestead  laws  secure  to  qualified  persons  the  right  to  settle  upon, 
enter,  and  acquire  title  to  not  exceeding  one  quarter  section  or  160  acres  of 
public  land,  by  establishing  and  maintaining  residence  thereon,  and  im- 
proving and  cultivating  the  land,  for  the  continuous  period  of  five  y«ars. 

A  homestead  entryman  must  be  the  head  of  a  family,  or  a  person  who  has 
arrived  at  the  age  of  twenty-one  years,  and  a  citizen  of  the  United  States, 
or  one  who  has  filed  his  declaration  of  intention  to  become  such,  as  required 
by  the  naturalization  laws. 

Lands  subject  to  homestead  entry  are  such  as,  under  existing  laws,  are 
subject  to  pre-emption. 

When  a  person  desires  to  enter  a  tract  of  land  upon  which  he  has  not  es- 
iablished  a  residence  and  made  improvements ^^  he  must  appear  personally  at 
the  district  land  office  and  present  his  application  (Form  No,  4 — 007),  and 
must  make  the  required  affidavits  before  the  Register  or  Receiver, 

The  homestead  affidavit  can  be  made  before  the  clerk  of  the  county  court 
only  in  cases  where  the  family  of  the  applicant,  or  some  member  thereof,  is 
ctctually  residing  on  the  land  which  he  desires  to  enter,  and  on  which  he  has 
made  bona  fide  improvement  and  settlement ;  and  when  he  is  prevented  by 
reason  of  distance,  bodily  infirmity,  or  other  good  cause,  from  personal  at- 
tendance at  the  district  land  office.     (Rev.  Stat.,  2294.) 

In  such  cases  the  applicant  must  state  in  the  affidavit  (Form  No.  4 — 089) 
the  facts  of  settlement,  improvement,  and  residence;  what  acts  of  settlement 
have  been  performed,  and  when  made;  the  nature,  extent,  and  value  of  the 
improvements;  what  member  or  members  of  his  family  are  residing  on  the 
land,  the  length  of  time  such  residence  has  been  maintained,  and  the  cause, 
specifically,  why  the  applicant  cannot  appear  at  the  local  office. 

A  person  in  active  service  in  the  Army  or  Navy  of  the  United  States, 
whose  family  or  some  member  thereof  is  residing  on  the  land  which  he 
wishes  to  enter,  and  upon  which  a  bona  fide  settlement  and  improvement 
has  been  made  by  them,  may  make  the  affidavit  required  by  law  before  the 
officer  commandmg  in  the  branch  of  service  in  which  the  applicant  is  en- 
gaged.    (Rev.  Stat.,  2293.) 

A  false  oath  taken  before  a  clerk  of  a  court  under  Section  2294,  Revised 
Statutes,  or  the  proper  officer,  under  2293,  ^  Perjury,  the  samp  as  if  taken 
before  the  Register  or  Receiver. 

The  period  of  actual  inhabitancy,  improvement  and  cultivation  required 
under  the  homestead  law  is  five  years. 

Where  a  wife  has  been  divorced  from  her  husband  or  deserted,  so  that  she 
is  dependent  upon  her  own  resources  for  support,  she  can  make  homestead 
entry  as  the  head  of  a  family  as  a  femme  sole, 

A  single  woman  who  makes  a  homestead  entry  and  marries  before  making 
proof,  does  not  by  her  marriage  forfeit  her  right  to  make  proof  and  receive 
patent  for  the  land,  provided  she  does  not  abandon  her  residence  on  the 
land  to  reside  elsewhere.  A  residence  elsewhere  than  on  the  land  entered 
for  more  than  six  months  at  any  one  time  is  to  be  treated  as  an  abandon- 
ment of  the  homestead  entry,  under  section  2297,  Revised  Statutes. 
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APPLICATION   FOR    A    HOMESTEAD. 

To  obtain  a  homestead  the  party  should  select  and  personally  examine 
the  land  and  be  satisfied  of  its  character  and  true  description 

He  must  file  an  application,  stating  his  name,  residence  and  post-ofRce 
address,  and  describing  the  land  he  desires  to  enter  (Form  4 — 007),  and 
make  affidavit  (Form  4 — 063) ;  that  he  is  over  the  age  of  twenty-one  years 
or  the  head  of  a  family ;  that  he  is  a  native-born  (or  naturalized)  citizen  of 
the  United  States,  or  has  declared  his  intention  to  become  a  citizen,  as  re- 
quired by  the  naturalization  laws  (or  has  performed  service  in  the  Army  or 
Navy  of  the  United  States) ;  and  that  the  entry  is  made  for  his  exclusive  use 
and  benefit,  and  for  actual  settlement  and  cultivation,  and  not  either  directly 
or  indirectly  for  the  use  or  benefit  of  any  other  person,  and  that  he  has  not 
theretofore  made  an  entry  under  the  homestead  laws,  and  must  pay  the  legal 
fee  and  that  part  of  the  commissions  which  is  payable  when  entry  is  made. 

On  compliance  by  the  party  with  the  foregoing  requirements,  the  Re- 
ceiver will  issue  his  receipt  for  the  fee  and  that  part  of  the  commissions  paid 
(Form  4 — 137),  a  duplicate  of  which  he  will  deliver  to  the  party.  The 
matter  will  then  be  entered  on  the  records  of  the  district  office  and  reported 
to  the  General  Land  Office. 

HOMESTEAD   SETTLERS  ON    UNSURVEYED   LANDS. 

A  homestead  settler  on  unsurveyed  public  land  not  yet  open  to  entry 
must  make  entry  within  three  months  after  the  filing  of  the  township  plat  of 
survey  in  the  district  land  office.     (Act  May  14,  1880 ;  21  Stat.,  140.) 

SIMULTANEOUS  APPLICATIONS. 

In  cases  of  simultaneous  applications  to  enter  the  same  tract  of  land  under 
the  homestead  laws,  the  rule  is  as  follows : 

First.  Where  neither  party  has  improvements  on  the  land,  the  right  of 
entry  should  be  awarded  to  the  highest  bidder. 

Second.  Where  one  has  actual  settle/nent  and  improvement  and  the  other 
has  not,  it  should  be  awarded  to  the  actual  settler. 

Third.  Where  both  allege  settlement  and  improvements,  an  investigation 
must  be  had  and  the  right  of  entry  awarded  to  the  one  who  shows  prior 
actual  settlement  and  substantial  improvements,  so  as  to  be  notice  on  the 
ground  to  any  competitor.  (Report  of  General  Land  Office  for  1866,  p. 
19 ;  also  case  of  Helfrich  vs.  King,  3  Copp  L.  O.,  p.  164.) 

RESIDENCE   OF   AN   APPLICANT   MUST   BE  STATED. 

The  applicant  must  in  every  case  state  in  his  application  his  place  of 
actual  residence  and  his  post-office  address,  in  order  that  notices  of  proceed- 
ings relative  to  his  entry  may  be  sent  him. 

INCEPTIVE   RIGHTS   OF   HOMESTEAD   SETTLERS. 

An  inceptive  right  is  vested  in  the  settler  by  the  proceedings  hereinbe- 
fore described.  He  must,  within  six  months  after  making  his  entry,  estab- 
lish his  actual  residence,  in  a  house,  upon  the  land,  and  must  reside  upon 
and  cultivate  the  land  continuously,  in  accordance  with  law,  for  the  term  oi 
five  years. 

Occasional  visits  to  the  land  once  in  six  months  or  oftener,  is  not  resi- 
dence. The  homestead  party  must  actually  inhabit  the  land  and  make  it  the 
home  of  himself  and  family,  as  well  as  improve  and  cultivate  it. 

At  the  expiration  of  five  years,  or  within  two  years  thereafter,  he  may 
make  proof  of  his  compliance  with  law  by  residence,  improvement^  and 
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cultivation  for  the  full  period  required,  and  must  show  that  the  land  has  not 
been  alienated  except  as  provided  in  Section  2288  Revised  Statutes,  (Sec. 

2291,  Rev.  Stat,) 

The  period  of  continuous  residence  and  cultivation  begins  to  run  at  the 
date  of  actual  settlement,  in  case  the  entry  at  the  district  land  office  is  made 
within  the  prescribed  period  (three  months)  thereafter  or  before  the  inter- 
vention of  a  valid  adverse  claim.  If  the  settlement  is  on  unsurveyed  land 
the  latter  period  runs  from  the  filing  of  plat  in  the  district  land  office.  Act 
May  14,  1880;  21  Stat.,  140.) 

CULTIVATION   IN  GRAZING   DISTRICTS. 

In  grazing  districts,  stock-raising  and  dairy  production  are  so  nearly  akin 
to  agricultural  pursuits  as  to  justify  the  issue  of  patent  upon  proof  of  perma- 
nent settlement  and  the  use  of  the  land  for  such  purposes. 

FINAL  PROOF. 

A  settler  desiring  to  make  final  proof  must  file  with  the  Register  of  the 
proper  land  office  a  written  notice,  in  the  prescribed  form,  of  his  intention 
to  do  so,  which  notice  will  be  published  by  the  Register  in  a  newspaper  to 
be  by  him  designated  as  nearest  the  land,  once  a  week  for  six  weeks  at  the 
applicant's  expense. 

Applicants  should  commence  to  make  their  proofs  in  sufficient  time,  so 
that  the  same  may  be  completed  and  filed  in  the  local  office  within  the  stat- 
utory period  of  seven  years  from  date  of  entry. 

The  final  affidavits  and  proof  may  be  made  before  the  Register  or  Re- 
ceiver, before  the  judge,  or,  in  his  absence,  before  the  clerk  of  a  court  of 
record  in  the  county  and  State,  district  or  Territory,  in  which  the  land  is 
situated.  If  in  an  unorganized  county,  the  proof  may  be  made  in  a  similar 
manner  in  any  adjacent  county  in  the  same  State  or  Territory. 

When  proof  under  Section  2291,  Revised  Statutes,  is  made  before  the 
county  officers  mentioned,  the  same  must  be  transmitted  by  the  judge  or 
clerk  of  the  court  to  the  Register  and  Receiver,  together  with  the  same  fees 
and  commissions  that  the  land  officers  would  have  been  entitled  to  receive 
if  the  proof  had  been  made  before  them  and  the  testimony  reduced  to  writ- 
ing by  them.  In  case  of  the  absence  of  the  judge,  the  fact  of  such  absence 
must  be  certified  in  the  papers  by  the  clerk  acting  in  his  place. 

Proofs  can  only  be  made  by  the  homestead  claimant  in  person,  and  can 
not  be  made  by  an  agent,  attorney,  assignee,  or  other  person,  except  that  in 
case  of  the  death  of  the  entryman  proof  can  be  made  by  the  statutory  suc- 
cessor to  the  homestead  right,  in  the  manner  provided  by  law. 

HEIRS  OF   A   HOMESTEAD  SETTLER. 

Where  a  homestead  settler  dies  before  the  consummation  of  his  claim,  the 
widow,  or,  in  case  of  her  death,  the  heirs,  may  continue  settlement  or  culti- 
vation, and  obtain  title  upon  requisite  proof  at  the  proper  time.  If  the 
widow  proves  up,  title  passes  to  her  ;  if  she  dies  before  proving  up  and  the 
heirs  make  the  proof,  the  title  will  vest  in  them.  (Sec.  2291,  Revised 
Statutes.) 

Where  both  parents  die,  leaving  infant  children,  the  homestead  may  be 
sold  for  cash  for  the  benefit  of  such  children,  and  the  purchaser  will  receive 
title  from  the  United  States,  or  residence  and  cultivation  may  continue  for 
the  prescribed  period,  when  the  patent  will  issue  to  the  children.     (Sec. 

2292,  Revised  Statutes.) 

A  homestead  'right  can  not  be  devised  away  from  a  widow  or  minor 
children. 
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In  case  of  the  death  of  a  person  after  having  entered  a  homestead,  the 
failure  of  the  widow,  children,  or  devisee  of  the  deceased  to  take  up  residence 
on  the  land  within  six  months  after  the  entry,  or  otherwise  to  fulfill  the  de* 
mands  of  the  letter  of  the  law  as  to  residence,  will  not  necessarily  subject 
the  entry  to  forfeiture  on  the  ground  of  abandonment.  If  the  land  is  cul- 
tivated in  good  faith  the  law  will  be  considered  as  having  been  substantially 
complied  with.     (Tauer  vs.  The  Heirs  of  Walter  A.  Mann,  4  L.  D.,  433.) 

HOMESTEAD   CLAIMANTS   WHO   BECOME  INSANE. 

The  rights  of  a  homestead  claimant  who  has  become  insane  may  be  proved 
and  his  claim  perfected,  in  the  same  manner  and  under  the  same  restrictions 
as  in  the  case  of  a  pre-emption  claimant  who  becomes  insane.  (Act  June  8, 
1880,  21  Stat.,  166.) 

CONVERSION   OF  PRE-EMPTION   INTO   HOMESTEAD   CLAIMS. 

A  person  who  has  made  settlement  on  a  tract  and  filed  his  pre-emption 
declaration  therefor,  may  change  his  filing  into  a  homestead  if  he  continues 
in  good  faith  to  comply  with  the  pre-emption  laws  until  the  change  is  ef- 
fected ;  and  the  time  during  whiph  he  has  resided  upon  and  claimed  the 
land  as  a  pre-emptor  will  be  credited  upon  the  period  of  residence  and  cul- 
tivation required  under  the  homestead  laws.  (Act  June  14,  1878,  20  Stat., 
113.)  In  the  first  homestead  affidavit  he  must  set  forth  the  fact  of  a  pre- 
vious pre-emption  filing,  the  time  of  actual  residence  thereunder,  and  the 
intention  to  claim  the  benefit  of  such  time*,  as  provided  for  in  the  Act.  In 
making  final  proof  on  his  homestead  entry  he  is  required,  in  addition  to  the 
usual  affidavit  and  proof,  to  make  the  prescribed  "pre-emption  homestead 
affidavit"  (Form  4 — 071). 

GRASSHOPPERS. 

Homestead  claimants,  equally  with  pre-emptors,  may  avail  themselves  of 
the  provisions  of  law  authorizing  temporary  absence  in  regions  that  have 
suffered  from  the  devastation  of  grasshoppers  (Act  July  i,  1879,  21.  Stat.. 
48)  ;  but,  where  a  homestead  claimant  is  absent  under  the  provisions  of  this 
Act,  the  time  of  making  final  proof  is  not  thereby  extended  (the  provision 
in  respect  to  extension  of  time  being  limited  in  its  application  to  pre-emptors). 
See  *  *  Sufferers  from  Grasshoppers. ' ' 

CLIMATIC  HINDRANCES.' 

The  proviso  annexed  to  Section  2297,  Revised  Statutes,  by  amendatory 
Act  of  March  3,  1881  (21  Stat.,  511),  which  applies  only  to  homestead  set- 
tlers, provides  that  in  case  such  settler  has  been  prevented  by  climatic  rea- 
sons from  establishing  actual  residence  upon  his  homestead  within  six  months 
from  date  of  entry,  the  Commissioner  of  the  General  Land  Office  may,  in 
his  discretion,  allow  him  twelve  months  from  that  date  in  which  to  com- 
mence his  residence. 

In  such  case  the  settler  must,  on  final  proof,  file  with  the  Register  and 
Receiver  his  affidavit,  duly  corroborated  by  two  credible  witnesses,  setting 
forth  in  detail  the  storms,  floods,  blockades  by  snow  or  ice,  or  other  hin- 
drances dependent  upon  climatic  causes,  which  rendered  it  impossible  for 
him  to  commence  residence  within  six  months.  A  claimant  cannot  be  al- 
lowed twelve  months  from  entry  when  it  can  be  shown  that  he  might  have 
established  his  residence  on  the  land  at  an  earlier  day ;  and  a  failure  to  ex- 
ercise proper  diligence  in  so  doing  as  soon  as  possible  after  the  climatic 
hindrances  disappear,  will  imperil  his  entry  in  case  of  a  contest. 
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HOMESTEAD   CLAIMS   NOT    LIABLE  FOR    DEBT  AND    NOT  SALABLE. 

No  lands  acquired  under  the  provisions  of  the  homestead  laws  are  liable 
for  the  satisfaction  of  any  debt  contracted  prior  to  the  issue  of  patent. 
(Sec.  2296,  Rev.  Stat.) 

The  sale  of  a  homestead  claim  by  the  settler  to  another  party  before  com- 
pletion of  title  vests  no  title  or  equities  in  the  purchaser  as  against  the 
United  States.  In  making  final  proof,  the  settler  is  by  law  required  to 
swear  that  no  part  of  the  land  has  been  alienated  except  for  .church,  ceme- 
tery, or  school  purposes,  or  the  right  of  way  of  railroad.  (Sec.  2288,  Rev. 
SUt.) 

ONLY  ONE   HOMESTEAD   PRIVILEGE  TO  THE  SAME   PERSON   PERMITTED. 

As  the  law  allows  but  one  homestead  privilege,  a  settler  relinquishing  or 
abandoning  his  claim  can  not  thereafter  make  a  second  entry,  although 
where  the  entry  is  canceled  as  invalid  for  some  reason  other  than  abandon- 
ment, and  not  the  willful  act  of  the  party,  he  is  not  thereby  debarred  from 
entering  again,  if  in  other  respects  entitled,  and  may  have  the  fee  and  com- 
missions paid  on  the  canceled  entry  refunded  on  proper  application  under 
the  Act  of  June  16,  1880.  (Hannah  M.  Brown,  4  L.  D.,  9 ;  12  C.  L.  O., 
132;  Goist  vs,  Bottum,  5  L.  D.,  643;  14  C.  L.  O.,  139;  Jasper  N.  Shep- 
herd, 6  L.  D.,  362;  15  C.  L.  O.,  28.) 

Where  a  party  makes  a  selection  of  land  for  a  homestead,  he  must  abide 
by  his  choice.  If  he  has  neglected  to  examine  the  character  of  the  land 
prior  to  entry,  and  it  proves  to  be  infertile  or  otherwise  unsatisfactory,  he 
must  suffer  the  consequences  of  his  own  neglect. 

In  some  cases,  however,  where  obstacles  which  could  not  have  been  fore- 
seen, and  which  render  it  impracticable  to  cultivate  the  land,  are  discovered 
subsequently  to  entry  (such  as  the  impossibility  of  obtaining  water  by  dig- 
ging wells  or  otherwise),  or  where,  subsequently  to  entry,  and  through  no 
fault  of  the  homesteader,  the  land  becomes  useless  for  agricultural  purposes 
(as  where  by  the  deposit  of  "  tailings  "  in  the  channel  of  a  stream  a  dam  is 
formed,  causing  the  waters  to  overflow),  the  entry  may,  in  the  discretion  of 
the  Commissioner  of  the  General  Land  Office,  ht  canceled  and  a  second 
entry  allowed ;  but,  in  the  event  of  a  new  entry,  the  party  will  be  required 
to  show  the  same  compliance  with  law  in  connection  therewith  as  though  he 
had  not  made  a  previous  entry,  and  must  pay  the  proper  fees  and  commis- 
sions upon  the  same. 

HOMESTEAD   FEES   AND   COMMISSIONS. 

The  land  office  fees  and  commissions,  payable  when  application  is  made, 
are  as  follows : 

In  Alabama,  Arkansas,  Dakota,  Florida,  Iowa,  Elansas,  Louisiana,  Michi- 
gan, Minnesota,  Missouri  and  Nebraska  (Rev.  Stat.,  2238) — 


Land  at 

1 1. 25  per 

acre. 


For  160  acres |i8  00       I14  00 

For  80  acres 9«)  700 

For  40  acres 700  600 


Land  at 

I2.50  per 

acre. 

|i8  00 
9  00 
7  00 

In  Arizona,  California,  Colorado,  Idaho,  Montana,  Nevada,  New  Mex- 
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ico,  Oregon,  Utah,  Washington^  and  Wyomingi  (Revised  Statutes,  2238, 
par.  12.) 


For  160  acres 
For  80  acres  . 
For  40  acres  . 


Land  at 

I2.50  per 

acre. 

$22  00 

II  00 

8  00 

Land  at 

$1-2$  per 

acre. 


$16  00 
8  00 
6  50 


The  land  office  comniissions,  payable  at  the  time  of  making  final  proo/y  are 
as  follows : 

In  Alabania,  Arkansas,  Dakota,  Florida,  Iowa,  Kansas,  Louisiana,  Michi- 
gan, Minnesota,  Mississippi,  Missouri,  and  Nebraska,  (Revised  Statutes, 
2238.) 


For  160  acres 
For  80  acres  . 
For  40  acres  . 


Land 

at 

I2.50 

per 

acre. 

18 

00 

4 

00 

2 

00 

Land  at 

^1.25  per 

acre. 


2  00 
I  00 


In  Arizona,  California,  Colorado,  Idaho,  Montana,  Nevada,  New  Mexico, 
Oregon,  Utah,  Washington,  and  Wyoming,  (Revised  Statutes,  2238,  par. 

12.) 


For  160  acres 
For  80  acres  . 
For  40  acres  . 


Land  at 

I2.50  per 

acre. 

$12  00 

6  00 
3  00 

Land  at 

I1.25  per 

acre. 


16  00 
3  00 
I  50 


COMMUTATION  OF  HOMESTEAD   ENTRIES. 

If  a  homestead  settler  does  not  wish  to  remain  five  years  on  a  tract,  he 
may  pay  for  it  with  cash.  Military  bounty  land  warrants,  agricultural  col- 
lege scrip,  and  private  land  claim  scrip,  may  be  located  in  lieu  of  cash  pay- 
ment. 

To  entitle  a  homestead  claimant  to  the  land  upon  making  such  payment 
he  must  prove  his  actual  settlement,  improvement,  and  cultivation,  for  not 
less  than  six  months  preceding  date  of  proof.  Residence  on  the  land  must 
be  actual  and  continuous  for  the  prescribed  period. 

Parties  commuting  homestead  entries  can  not  be  excused  from  any  cause 
for  failure  to  live  upon,  improve  and  cultivate  the  land  for  the  required 
period.     They  are  not  obliged  to  make  proof  in  the  short  time  in  which 
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commutation  is  allowed,  and  when  such  proof  is  made,  full  compliance  with 
law  must  be  satisfactorily  shown.. 

A  person  who  commutes  a  homestead  entry  can  not  while  owning  the 
tract  move  therefrom  and  settle  upon  public  land  in  the  same  State  or  Ter- 
ritory as  a  pre-emptor.     (Sec.  2260,  R^v.  Stat.) 

Proof  of  settlement  and  cultivation  for  the  prescribed  period  is  to  be 
made  in  the  same  manner  as  in  pre-emption  cases. 

A  person  commuting  a  homestead  entry  by  false  swearing  when  he  has 
not  actually  resided  upon  the  land  and  improved  and  cultivated  it  as  re- 
quired by  law,  forfeits  all  right  to  the  land  and  to  the  purchase  money  paid, 
and  in  addition  thereto  renders  herself  liable  to  criminal  prosecution.  (M. 
F.  Soto,  6  L.  D.,  383.) 

ACT  OF  JUNE   15,  1880. 

A  further  right  of  making  cash  payment  for  lands  originally  entered  as  a 
homestead  accrues  under  the  Act  of  June  15,  1880  (21  Stat.,  237),  which 
allows  any  party  who  had  entered  a  homestead  prior  to  that  date  (or  any 
person '  to  whom  such  party  may  have  attempted  to  transfer  his  right  by  a 
bona  fide  instrument  in  writing)  to  pay  the  Government  price  (less  the  fee 
and  commissions)  for  the  land  covered  by  such  entry,  provided  it  was  origi- 
nally subject  to  entry,  and  provided  it  had  not  been  subsequently  entered 
by  any  other  person  under  the  provisions  of  law.  f Maughn,  9  Copp,  56 ; 
Miller,  /V/.,  57;  Weaver>  id,^  g;  Bishop,  id,,  95;  George  E.  Sandford,  5 
L.  D.,  535  ;  14  C.  L.  O.,  89.)  He  can  not,  however,  be  permitted  to  ex- 
ercise such  right  so  as  to  bar  the  preferred  right  of  a  contestant  under  Act 
of  May  14,  1880  (21  Stat.,  140),  after  contest  initiated.  (Freise  vs.  Hob- 
son,  4  L.  D.,  580). 

In  case  the  original  homestead  party  applies  to  purchase,  if  he  has  lost  his 
duplicate  receipt,  he  must  make  oath  that  he  has  not  prior  to  the  passage  of 
said  Act,  transferred  nor  attempted  to  transfer  his  homestead  rights  under 
said  entry,  and  that  he  has  not  assigned  his  right  to  receive  the  repayment 
of  the  fees,  commissions,  and  excess  payments  paid  thereon.  The  Register 
will  certify  to  the  Receiver  the  amounts  to  be  allowed  as  credit  for  fees  and 
commissions  already  paid,  the  applicant  first  making  oath  that  said  fees  and 
commissions  have  not  been  repaid,  and  that  no  application  for  such  repay- 
ment has  been  made.  In  case  he  had  attempted  to  transfer  his  right,  he  may 
still  be  permitted  to  purchase,  upon  filing  proof  of  the  consent  of  the  person 
to  whom  such  transfer  was  attempted  to  be  made. 

ATTEMPTED  TRANSFER  OF  HOMESTEAD   RIGHTS. 

In  case  a  party  to  whom  a  homestead  settler  has  attempted  to  transfer  his 
right  desires  to  take  advantage  of  the  act,  the  Register  and  Receiver  will 
require  the  instrument  in  writing  by  which  it  was  sought  to  transfer  such 
homestead  right  to  be  filed,  together  with  the  best  evidence  attainable  of  the 
bona  fide  character  of  the  transfer,  including  the  affidavit  of  the  party  who 
seeks  to  purchase. 

In  case  of  doubt  as  to  the  propriety  of  allowing  the  application  to  pur- 
chase, they  should  refer  all  the  papers  to  the  General  l^nd  Office,  accom- 
panied by  an  expression  of  their  opinion,  based  upon  a  full  recital  of  the 
facts. 

FORM   OF   ENTRY. 

The  application  must  be  made  as  in  ordinary  cash  entry  (Form  4 — 001) 
and  must  be  accompanied  by  the  Receiver's  duplicate  homestead  receipt, 
or,  if  that  has  been  lost  or  destroyed,  by  an  affidavit  setting  forth  such  fact, 
and  giving  the  Register's  and  Receiver's  number  and  date  of  the  original 


848  HOMESTEADS. 

homestead  entry.  It  must  also  be  stated  in  the  application  that  the  same  is 
made  under  the  second  section  of  the  Act  of  June  15,  1880. 

Entries  under  said  second  section  will  receive  current  Register's  and  Re- 
ceiver's number  in  the  regular  cash  series,  and  will  be  returned  in  the  same 
manner  as  in  other  cases  of  cash  entry,  referring,  however,  in  each  instance 
on  the  cash  abstracts,  certificates,  and  receipts,  to  the  date  of  the  act  author- 
izing the  entry,  the  Register's  and  Receiver's  number  of  the  original  home- 
stead application,  and  the  amount  allowed  as  credit  for  fees  and  commis- 
sions, as  follows:  ''Act  June  15,  i88o.  Original  homestead  entry  No.  — . 
Credit  for  fees  and  commissions,  $ ." 

Final  homestead  proof  not  being  required  in  these  cases,  no  advertisement 
or  notice  of  intention  to  make  final  proof  is  necessary,  and  no  final  home- 
stead fees  are  to  be  paid  or  collected. 

Warrant  and  scrip  made  receivable  by  law  for  lands  subject  to  sale  at 
private  entry,  or  in  commutation  of  homestead  or  pre-emption  rights,  are 
receivable  for  lands  purchased  under  this  act. 

Where  land  purchased  under  this  act  is  paid  for  with  warrants  or  scrip,  there 
would  be  no  claim  for  repayment  on  account  of  the  fee  and  commissions 
paid  on  the  original  homestead  entry ;  and  the  existing  rule  must  be  ob- 
served, that  where  the  value  of  warrants  or  scrip  exceeds  that  of  the  lands 
entered  therewith,  no  repayment  on  account  of  such  excess  is  authorized, 
but  the  warrant  or  scrip  applied  must  be  fully  surrendered  (see  **  Warrant 
Locations"). 

ADJOINING   FARM   HOMESTEADS. 

A  person  possessing  the  requisite  qualifications  under  the  homestead  law, 
owning  and  residing  on  land  not  amounting;  in  quantity  to  a  quarter-section, 
may  enter  other  land  lying  contiguous  to  his  own,  to  an  amount  which  shall 
not,  with  the  land  already  owned  by  him,  exceed  in  the  aggregate  160  acres. 
For  instance,  if  he  has  purchased  or  obtained  from  the  Government  or  from 
any  other  party  40  acres  of  land,  he  can,  under  the  provisions  of  the  home- 
stead law,  enter  120  acres  adjoining;  if  he  is  the  owner  of  80  acres,  he  can 
enter  another  tract  of  80  acres ;  if  he  is  the  owner  of  1 20  acres,  he  can  enter 
40  acres  additional.  (Sec.  2289,  Rev.  Stat.)  The  party  must  fulfil  the  re- 
quirements of  the  homestead  law  as  to  residence  and  cultivation,  but  will 
not  be  required  to  remove  from  the  land  which  he  originally  owned  in  order 
to  reside  upon  and  cultivate  that  which  he  thus  acquires  under  the  home- 
stead law,  since  the  whole  160  acres  are  considered  as  constituting  one  farm 
or  body  of  land,  residence  upon  and  cultivation  of  a  portion  of  which  is 
equivalent  to  residence  upon  and  cultivation  of  the  whole,  except  that  patent 
for  the  adjoining  homestead  will  not  be  issued  until  five  years  from  date  of 
entry  thereof. 

HOMESTEAD   SETTLERS   WITHIN    RAILROAD   LIMITS. 

Homestead  settlers  within  the  limits  of  grants  for  railroads  or  wagon 
roads,  except  grants  of  even  sections  in  Alabama,  Mississippi,  and  Louisi- 
ana, who  were  restricted  to  80  acres  by  law  previous  to  March  3,  1879  (or  i" 
Missouri  and  Arkansas  prior  to  July  i,  1879),  ™^y  enter  an  additional  80 
acres  adjoining  the  land  embraced  in  the  original  entry,  if  such  additional 
land  is  subject  to  entry ;  or  if  the  party  so  elects  he  may  surrender  his  orig- 
inal entry  and  make  a  new  entry  for  160  acres  elsewhere.  (Acts  March  3, 
1879,  20  Stat.,  472;  July  I,  1879,  ^<  Stat.,  46.) 

The  following  paragraphs  I  and  II  are  here  presented  in  explanation  of 
the  history  of  the  legislation  just  referred  to,  viz : 

I.  The  laws  extending  the  homestead  privilege,  embraced  in  Sections 
2289  to  2312  of  the  Revised  Statutes,  give  tp  every  citizen,  and  to  those 
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who  have  declared  their  intention  to  become  citizens,  the  right  to  a  hopie- 
stead  on  surveyed  land,  since  extended  to  unsurveyed  \dXids  by  Act  of  May 
14,  1880.  This  right  was  limited  by  section  2289  of  the  Revised  Statutes, 
as  the  maximum  quantity,  to  160  acres  of  the  class  of  ordinary  public  lands 
held  by  law  at  I1.25  per  acre,  when  disposed  of  to  cash  purchasers,  or  80 
acres  of  the  class  of  lands  embraced  in  the  alternate  sections,  along  the 
lines  of  railroads  or  other  works  of  internal  improvement,  reserved  to  the 
United  States  in  Acts  of  Congress  making  grants  of  land  in  aid  of  the  con- 
struction of  such  works,  and  the  price  thereof  increased  to  ^2.50  per  acre. 
By  Act  of  Congress  of  March  3,  1879,  it  was  enacted  that  from  and  after  its 
passage  **  the  even  sections  within  the  limits  of  any  grant  of  public  lands  to 
any  railroad  company,  or  to  any  military  road  company,  or  to  any  State  in 
aid  of  any  railroad  or  military  road,  shall  be  open  to  settlers  under  the 
homestead  laws  to  the  extent  of  160  acres  to  each  settler,*'  thus  doing  away 
in  this  class  of  entries  with  the  distinction  between  ordinary  minimum  and 
double  minimum  lands,  or  lands  held  at  I1.25  per  acre  and  lands  held  at 
^2.50  per  acre,  which  had  existed  under  section  2289  of  the  •Revised 
Statutes  of  the  United  States,  so  far  as  the  double  minimum  lands  may  be 
found  in  even  sections  within  the  limits  of  land  grants  for  railroads  or  mili- 
tary roads.  These  provisions  did  not  extend  so  as  to  embrace  any  double 
minimum  lands  in  odd  numbered  sections,  or  in  the  limits  of  grants  for  any 
other  description  of  public  work.  By  Act  of  July  i,  1879,  ^^®  same  pro- 
visions were  extendeci  to  the  odd  sections  in  the  States  of  Missouri  and 
Arkansas,  where  the  odd  sections  were  reserved  to  the  United  States,  the 
price  of  the  lands  therein  enhanced,  and  the  even  sections  granted  for  the 
purposes  of  improvement.  Both  Acts  were  inoperative  in  any  case  where 
the  even  sections  were  granted,  the  odd  being  reserved,  and  not  within  the 
States  of  Missouri  and  Arkansas,  as  in  certain  grants  in  Alabama,  Missis- 
sipi  and  Louisiana ;  but  the  double  minimum  lands  in  the  two  last  men- 
tioned States  having  been  brought  into  market  at  the  enhanced  price  prior 
to  the  ist  January,  1861,  are  now  reduced  to  1 1.25  per  acre  under  the  third 
section  of  the  Act  of  June  15,  1880. 

II.  The  Act  of  March  3,  1879,  in  addition  to  its  provision  already  re- 
ferred to,  provides,  first,  that  "any  person  who  has  under  existing  laws 
taken  a  homestead  on  any  even  section  within  the  limits  of  any  railroad  or 
military  road  land  grant,  and  who  by  existing  laws  shall  have  been  restricted 
to  80  acres,  may  enter  under  the  homestead  laws  an  additional  80  acres  ad- 
joining the  land  embraced  in  his  original  entry,  if  such  additional  land  be 
subject  to  entry,"  without  payment  of  fees  and  commissions,  and  that  "the 
residence  and  cultivation  of  such  person  upon  and  of  the  land  embraced  in 
his  original  entry  shall  be  considered  residence  and  cultivation  for  the  same 
length  of  time  upon  and  of  the  land  embraced  in  his  additional  entry,  and 
shall  be  deducted  from  the  five  years*  residence  required  by  law,"  with  the 
proviso,  however,  that  in  no  case  shall  patent  issue  "  until  the  person  has 
actually,  and  in  conformity  with  the  homestead  laws,  occupied,  resided 
upon,  and  cultivated  the  land**  embraced  in  his  additional  entry  "at  least 
one  year."  The  Act  of  July  i,  1879,  is  similar  in  effect  as  regards  persons 
who  had  taken  homesteads  on  the  odd-numbered  sections  reserved  from 
such  grants  in  Missouri  and  Arkansas. 

The  right  to  make  an  additional  entry  under  these  Acts  or  to  surrender 
the  original  entry  and  make  a  new  one  descends  to  the  statutory  successor 
to  the  original  homestead  right,  but  is  not  subject  to  sale  or  assignment. 
The  additional  or  the  new  entry,  as  the  case  may  be,  can  be  made  only  by 
the  homestead  claimant,  or,  if  he  be  dead,  by  the  widow,  devisee,  or  other 
successor  to  the  right. 
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An  entry  may  be  made  under  these  Acts,  although  the  original  entry  was 
coijimuted  by  cash  payment. 

A  woman  who  has  married  since  making  original  entry  is  not  thereby  dis- 
qualified from  making  an  additional  entry  under  these  Acts. 

A  person  making  an  additional  entry  of  80  acres,  or  new  entry  after  sur- 
render and  cancellation  of  his  original  entry,  can  do  so  without  payment  of 
further  fees  and  commissions.  (Acts  March  3,  1879,  20  Stat.,  472;  and 
July  I,  1879,  21  Stat.,  46  ) 

Where  additional  entry  is  made  on  lands  adjoining  an  original  entry  upon 
which  proof  has  been  made,  no  further  proof  or  payment  is  required  addi- 
tional to  the  proof  and  payment  already  made  on  the  origii!lal  entry.  (Act 
May  6,  1886,  24  SUt.,  22.) 

But  in  case  of  an  additional  entry  where  proof  on  the  original  entry  has 
not  been  made,  the  proof  and  f)ayment  to  cover  both  the  original  and  ad- 
ditional entry  must  be  made  at  the  same  time  and  in  the  same  manner,  and 
where  a  party  surrenders  his  original  entry  and  makes  a  new  one  he  must 
comply  mith  the  law  in  respect  to  residence,  improvement,  and  cultivation 
for  such  period  as,  with  his  residence  on  the  original  tract,  will  make  five 
years,  and  he  must,  in  any  event,  reside  upon,  improve,  and  cultivate  the 
land  embraced  in  the  new  entry  for  at  least  one  year. 

In  applying  for  an  additional  entry  the  party  must  make  affidavit  before 
the  Register  or  Receiver,  describing  the  tract  upon  which  he  resides.  (Form 
4 — 086.)  If  final  proof  on  the  original  entry  has  not  been  made,  he  must 
submit  proof  setting  forth  the  particulars  of  his  existing  entry  and  of  his 
compliance  with  legal  requirements  regarding  the  same  (Form  4 — 369  a  and 
4 — 369  b);  and  he  must  make  application  according  to  Form  4 — 018. 

If  final  proof  on  the  original  entry  has  been  made  and  certificate  issued, 
the  Register  and  Receiver,  in  reporting  the  case,  will  make  a  reference  to 
the  certificate,  giving  the  number  and  date,  so  that  it  may  be  identified  on 
the  records  of  the  General  Land  Office. 

The  Register  and  Receiver,  if  they  find  the  original  entry  to  be  intact 
upon  their  records,  whether  patented  or  not,  will  allow  the  entry  applied 
for,  note  the  same  on  their  records,  giving  it  the  proper  number  in  the 
regular  homestead  series,  and  report  it  with  their  monthly  homestead  re- 
turns,  indicating  its  character  as  an  additional  entry  on  the  margin  of  their 
monthly  abstracts,  with  a  reference  to  the  original  entry  by  its  number  and 
the  description  of  the  land.  The  money  columns  in  the  abstracts  will  of 
course  be  left  blank,  since  there  will  be  no  fees  and  commissions  paid. 

The  applicant  for  an  additional  homestead  entry  must  swear  that  he  did 
not  serve  in  the  Army  or  Navy  of  the  United  States  for  ninety  days  or 
more ;  for  persons  who  thus  served  were  not  restricted  to  80  acres  under 
previously  existing  laws,  and  consequently  are  not  entitled  to  the  benefits 
of  the  acts  amending  said  laws  approved  March  3,  1879,  ^^^  J^^y  i>  1^79* 

In  order  to  entitle  a  homestead  entryman  to  an  additional  entry  under 
the  Act  of  March  3  or  July  i,  1879,  and  to  a  patent  for  such  additional 
entry  under  the  Act  of  May  6,  1886,  his  original  entry  must  be  a  valid, 
d(?na  fide  entry,  and  the  proofs  presented  in  support  thereof  must  have  been 
accepted  by  this  office. 

Registers  and  Receivers  will,  therefore,  in  no  case  (except  where  patent 
has  issued  on  the  original  entry),  issue  a  final  certificate  on  the  addiMonal 
entry  until  they  have  been  advised  by  this  'office  that  final  proof  on  the 
original  entry  has  been  approved  and  the  additional  entry  accepted.  When 
so  advised  they  will  issue  final  certificate  on  the  additional  entry  without 
cost  to  the  entryman,  and  forward  the  same  to  this  office.  (Circular  July 
26,  1886,  5  L.  D.,  128;   13  C.  L.  O.,  124.) 
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Settlers  within  railroad  limits  who  have  purchased  from  a  railroad  com- 
pany lands  in  railroad  sections  which  are  afterwards  for  any  cause  restored 
to  the  public  domain  are  entitled  to  make  entry  of  the  lands  so  occupied  by 
them,  under  the  general  provisions  of  the  settlement  laws. 

If  they  have  exhausted  their  homestead ,  pre-emption,  and  timber  culture 
rights,  they  are  allowed  under  the  Act  of  January  13,  1881  (21  Stats.,  315), 
to  purchase  from  the  United  States^  within  three  months  after  restoration, 
at  1 2. 50  per  acre,  not  exceeding  160  acres  of  land  which  they  settled  upon 
and  improved  with  the  expectation  of  purchasing  from  the  company. 

Every  person  applying  to  make  entry  under  the  Act  of  January  13,  1881, 
must  make  and  subscribe  the  following  affidavit: 

I, ,  of  — — ,  claiming  the  right  to  enter  the of  section  — ,  town- 
ship   ,  range ,  under  the  provisions  of  the  Act  of  Congress  approved  January 

13,  188 1,  entitled  *<An  act  for  the  relief  of  certain' settlers  on  restored  railroad  lands,"  do 

solemnly that  I  was  an  actual  settler  on  said  tract  at  the  time  of  the  restoration 

thereof  to  the  public  domain  of  the  United  States,  to  wit,  on  the day  of ,  18 — ; 

that  prior  to  said  time  I  had  made  valuable  and  permanent  improvements  on  the  land ;  that 
my  settlement  was  made  in  good  faith  and  with  the  permission  or  license  of  the  %  j^ail- 
road  Company  and  with  the  expectation  of  purchasing  said  land  from  said  company,  and 
that  I  am  not  entitled  to  enter  and  acquire  title  to  said  land  under  the  preemption,  home- 
stead or  timber  culture  laws  of  the  United  States,  for  the  reason  that  — — —i— ; 

and  that  my  improvements  on  said  land  at  the  date  of  the  restoration  thereof  to  the  public 
domain  consisted  of . 

The  foregoing  affidavit  may  be  made  before  the  Register  and  Receiver,  or 
any  officer  authorized  to  administer  oaths  in  the  county  in  which  the  lands 
are  situated.  It  must  be  supported  by  satisfactory  evidence  that  the  settle- 
ment was  made  with  the  permission  or  license  of  the  railroad  company,  and 
with  the  expectation  of  purchasing  the  land  from  said  company.  The  tes- 
timony of  two  competent  witnesses  will  be  required,  showing  that  appli- 
cant's settlement  was  made  prior  to  the  restoration  of  the  land,  and  stating 
the  value  and  extent  of  his  or  her  improvements.  (Circular  January  28, 
1 88 1,  and  circular  April  30,  id86.) 

soldiers'  and  sailors'  homestead  rights. 

Any  officer,  soldier,  seaman  or  marine  who  served  for  not  less  than  ninety 
days  in  the  Army  or  Navy  of  the  United  States  during  the  rebellion,  and 
who  was  honorably  discharged  and  has  remained  loyal  to  the  Government, 
and  who  makes  a  homestead  entry  of  160  acres  or  less  on  any  land  subject 
to  such  entry,  is  entitled  under  section  2305  of  the  Revised  Statutes  to 
have  the  term  of  his  service  in  the  Army  or  Navy,  not  exceeding  four  years, 
deducted  from  the  period  of  five  years'  residence  required  under  the  home- 
stead laws. 

If  the  party  was  discharged  from  service  on  account  of  woimds  or  disabili- 
ties incurred  in  the  line  of  duty,  the  whole  term  of  enlistment,  not  exceed- 
ing four  years,  is  to  be  deducted  from  the  homestead  period  of  five  years ; 
but  no  patent  can  issue  to  any  homestead  settler  who  has  not  resided  upon, 
improved,  and  cultivated  his  homestead  for  a  period  of  at  least  one  year 
after  he  commenced  his  improvements.     (Sec.  2305,  Rev.  Stat.) 

A  party  applying  to  make  entry  under  the  provisions  of  section  2304  must 
file  with  the  Register  and  Receiver  a  certified  copy  of  his  certificate  of  dis- 
charge, showing  when  he  enlisted  and  when  he  was  discharged ;  or  the  affi- 
davit of  two  respectable,  disinterested  witnesses  corroborative  of  the  allega- 
tions contained  in  the  prescribed  affidavit  (Form  4 — 065)*  on  these  points, 
or,  if  neither  can  be  procured,  his  own  affidavit  to  that  effect. 

A  soldier  may  file  a  declaratory  statement  in  person. 

The  filing  must  be  accompanied  by  the  oath  of  the  soldier,  stating  his 
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residence  and  post-office  address,  and  setting  forth  that  the  claim  is  made 
for  his  exclusive  use  and  benefit,  for  the  purpose  of  actual  settlement  and 
cultivation,  and  not  either  directly  or  indirectly,  for  the  use  or  benefit  of 
any  other  person ;  and  that  he  has  not  therefore  either  made  a  homestead 
entry  or  filed  a  declaratory  statement  under  the  homestead  law  (Form 
4 — 546)-  The  fee  is  $2,  except  in  the  Pacific  States  and  Terriories,  where 
the  fee  is  I3. 

A  soldier's  claim  may  be  filed  by  an  agent. 

Any  such  officer,  soldier,  sailor,  or  marine  may  file  his  claim  for  a  tract 
of  land  through  an  agent,  and  may  have  six  months  thereafter  within  which 
to  make  his  actual  entry  and  commence  his  settlement  and  improvements 
upon  the  land.     (Rev.  Stat.,  2309.) 

In  addition  to  the  oath  heretofore  prescribed,  the  oath,  in  case  of  filing 
by  an  agent,  must  further  declare  the  name  and  authority  of  the  agent  and 
the  date  of  the  power  of  attorney  or  other  instrument  creating  the  agency, 
adding  that  the  name  of  the  agent  was  inserted  therein  before  its  execution. 
It  should  also  state  in  terms  that  the  agent  has  no  right  or  interest,  direct  or 
indirect,  in  the  filing  of  such  declaratory  statement  (Form  4 — 545.) 

The  agent  must  file  (in  addition  to  his  power  of  attorney)  his  own  oath 
to  the  effect  that  he  has  no  interest,  either  present  or  prospective,  direct  or 
indirect,  in  the  claim;  that  the  same  is  filed  for  the  sole  beneft  of  the  sol- 
dier, and  that  no  arrangement  has  been  made  whereby  said  agent  has  been 
empowered  at  any  future  time  to  sell  or  relinquish  such  claim,  either  as 
agent  or  by  filing  an  original  relinquishment  of  the  claimant  (.Form  4 — 545.) 

As  implied  by  the  requirement  of  the  oath,  a  soldier  will  be  held  to  have 
exhausted  his  homestead  right  by  the  filing  of  his  declaratory  statement;  it 
being  manifest  that  the  right  to  file  is  a  privilege  granted  to  soldiers  in  ad- 
dition to  the  ordinary  privilege  only  in  the  matter  of  giving  them  power  to 
hold  their  claims  for  six  months  after  selection,  before  entry;  but  is  not  a 
license  to  abandon  such  selection  with  the  right  thereafter  to  make  a  regu- 
lar homestead  entry  independently  of  such  filing.  This  is  clear  from  the 
statutory  language.  Section  2304  provides  that  "  the  settler  shall  be  allowed 
six  months,  after  locating  his  homestead  and  filing  his  declaratory  statement, 
within  which  to  make  his  entry  and  commence  his  settlement  and  improve- 
ment;" and  Section  2309  requires  him  ''in  person"  to  "make  his  actual 
entry,  commence  settlement  and  improvement  on  M^  sam^,  and  thereafter 
fulfill  all  the  requirements  of  law."  These  must  be  done  on  "  the  same" 
land  selected  and  located  by  the  filing. 

The  foregoing  rule,  however,  will  not  be  construed  to  require  the  rejec- 
tion of  an  application  to  enter  the  tract  filed  upon  after  the  lapse  of  six 
months,  when  climatic  reasons  are  shown,  which  in  case  of  an  actual  entry 
would,  under  the  Act  of  March  3,  1881  (21  Stat.,  511),  justify  an  allow- 
ance of  one  year  for  establishing  residence ;  nor  in  cases  where  the  failure 
results  from  sickness,  misfortune,  or  any  insurmountable  cause,  which  shall 
be  properly  alleged  and  satisfactorily  shown,  and  where  no  adverse  right  has 
intervened. 

Where  such  cause  has  prevented  entry  and  an  adverse  right  has  been  ad- 
mitted, it  will  be  held  proper  within  th.e  discretion  of  the  General  Land 
Office  to  allow  an  entry  upon  another  tract :  Pravidedy  That  it  shall  be 
shown  to  the  full  satisfaction  of  the  Commissioner  that  the  default  was  prac- 
tically beyond  the  power  of  the  claimant  to  avoid. 

Following  the  accepted  practice  in  pre-emption  cases,  the  filing  of  a 
declaratory  statement  will  not  be  held  to  bar  the  admission  of  filings  and 
entries  by  others ;  but  any  person  making  entry  or  claim  during  the  period 
allowed  by  law  for  entry  of  the  soldier  will  do  so  subject  to  his  right;  and 
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the  soldier's  application  when  offered  within  such  time  will  be  allowed  as  a 
matter  of  rights  and  operate  to  exclude  the  intervening  claim. 

In  case  any  Register  and  Receiver  have  cause  to  believe  that  any  filing 
offered  for  record  is  not  presented  in  good  faith,  they  will  reject  the  same, 
allowing  an  appeal  from  their  action  according  to  the  regular  practice. 

Entries  cannot  be  made  for  a  soldier  or  sailor  by  an  agent  or  attorney. 

The  entry  can  be  made  only  by  the  soldier  or  sailor,  and  he  must  com- 
.mence  his  settlement  on  the  land  within  six  months  after  his  filing,  and 
must  continue  to  reside  on  the  land  and  cultivate  it  for  such  period  as, 
added  to  his  military  or  naval  service,  will  make  five  years.  But  he  must 
actually  reside  upon  the  land  at  least  one  year,  whatever  may  have  been  the 
period  of  his  military  or  naval  service. 

The  widow,  or  in  case  of  her  death  or  remarriage,  the  guardian  of  minor 
children,  may  complete  an  entry  made  by  the  soldier  or  sailor,  and  patent 
will  issue  accordingly. 

In  case  of  the  death  of  any  person  who  would  be  entitled  to  a  homestead 
under  the  provisions  of  section  2304,  his  widow,  or  in  case  of  her  death  or 
remarriage,  his  minor  orphan  children,  by  a  guardian  duly  appointed  and 
officially  accredited  at  the  Department  of  the  Interior,  may  make  the  filing 
and  entry  in  the  same  manner  that  the  soldier  or  sailor  might  have  done, 
subject  to  all  the  provisions  of  the  homestead  laws  in  respect  to  settlement 
and  improvement ;  and  the  whole  term  of  enlistment  in  the  military  or 
naval  service  shall  be  deducted  from  the  time  otherwise  required  to  perfect 
the  title.     (Sec.  2307,  Rev.  Stat.) 

The  ruling  hereinbefore  stated  relative  to  the  widow  or  minor  children  of 
another  deceased  homestead  party  as  to  actual  residence  is  equally  applicable 
to  the  widow  or  minor  children  of  a  deceased  sailor  or  soldier;  if  the  land 
is  cultivated  in  good  faith,  the  law  will  be  regarded  as  substantially  com- 
plied with,  although  the  widow  or  children  may  not  actually  reside  upon  the 
land. 

In  case  of  widows,  the  prescribed  evidence  of  military  service  of  the  hus- 
band must  be  furnished,  with  affidavit  of  widowhood,  giving  date  of  the 
husband's  death. 

In  case  of  minor  orphan  children,  in  addition  to  the  prescribed  evidence 
of  military  service  of  the  father,  proof  of  death  or  remarriage  of  the  mother 
must  be  furnished.  Evidence  of  death  may  be  the  testimony  of  two  wit- 
nesses, or  a  physician's  certificate  duly  attested.  Evidence  of  marriage  may 
be  certified  copy  of  marriage  certificate,  or  of  the  record  of  same,  or  tes- 
timony of  two  witnesses  to  the  marriage  ceremony. 

Minor  orphan  children  can  act  only  by  their  duly  appointed  guardians, 
who  must  file  certified  copies  of  the  powers  of  guardianship,  which  must  be 
transmitted  to  the  General  Land  Office  by  the  Registers  and  Receivers  with 
•  their  abstracts  of  soldiers*  declaratory  statements. 

soldier's  additional  homestead  entry. 

An  officer,  soldier,  seaman,  or  marine  who  served  for  not  less  than  ninety 
days  in  the  Army  or  Navy  of  the  United  States  during  the  rebellion,  who 
had,  prior  to  June  22,  1874,  the  date  of  approval  of  the  Revised  Statutes, 
made  a  homestead  entry  of  less  than  160  acres,  may  enter  an  additional 
quantity  of  land,  adjacent  to  his  former  entry  or  elsewhere,  sufficient  to 
make,  with  the  previous  entry,  160  acres.     (Revised  Statutes,  2306.) 

This  right  (extended  by  Sec.  2307,  Revised  Statutes,  to  the  widow,  if 
unmarried,  otherwise  to  the  minor  orphan  children  by  proper  guardian)  is 
di. personal ont,  and  is  not  transferable;  it  is  not  subject  to  assignment  or 
lien,  nor  can  it  be  exercised  by  another. 
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The  practice  which  formerly  prevailed  of  certifying  the  additional  right 
as  information  from  the  records  of  the  General  Land  Office,  and  permitting 
the  entry  to  be  made  by  an  agent  or  attorney,  has  been  discontinued. 

The  party  desiring  to  make  an  additional  entry  and  being  entitled  thereto 
must  present  himself  at  the  land  office  of  the  district  in  which  the  land  he 
wishes  to  enter  is  situated,  and  make  his  application  in  the  same  manner  as 
in  case  of  an  original  entry.     (Form  No.  4 — 008.) 

In  addition  to  the  usual  homestead  affidavit,  the  claimant  must  make » 
special  affidavit  showing — 

First.  His  identity  as  the  soldier  he  represents  himself  to  be,  reciting  his 
military  service  and  stating  his  present  residence  and  post-office  address. 

Second.  The  facts  in  detail,  setting  forth  his  right  to  make  the  additional 
entry  and  that  he  has  fully  complied  with  the  provisions  of  the  homestead 
laws  in  the  residence  upon  and  cultivation  and  improvement  of  his  original 
entry,  and  stating  whether  or  not  he  has  proved  up  his  claim  and  received  a 
patent  for  the  land.  Proper  reference  must  be  made  to  the  original  home- 
stead entry,  giving  the  name  of  the  district  office  wherein  it  was  made,  the 
date  and  number  of  the  entry,  and  the  description  of  the  land. 

Third.  That  he  has  not  in  any  manner  previously  exercised  his  additional 
right  either  by  entry  or  application,  or  by  sale,  transfer,  or  power  of  attor- 
ney, but  that  the  same  remains  in  him  unimpaired. 

The  foregoing  affidavits  must  be  sworn  to  and  subscribed  in  the  presence 
of  the  Register  or  Receiver.  This  rule  must  be  strictly  adhered  to  in  order 
to  avoid  lalse  personation  ;  and  applications  and  affidavits  presented  to  the 
Register  and  Receiver  with  signature  attached  will  not  be  received. 

The  foregoing  rules  will  not  be  deemed  to  apply  to  cases  where  the  addi- 
tional entry  has  heretofore  been  certified  by  the  General  Land  Office,  nor 
to  cases  pending  which  were  filed  therein  prior  to  March  16,  1883. 

Where  the  party's  first  entry  has  been  consummated,  the  Register  and  Re- 
ceiver will  require  him  to  pay  the  same  fee  and  commissions  as  in  cases  of 
original  entry,  the  Receiver  will  issue  his  receipt  for  the  money  paid,  and 
these  papers  will  receive  the  current  date  and.  the  proper  numbers  in  their 
homestead  series.  Then  to  complete  the  transaction — it  being  an  object, 
for  the  convenience  of  business,  that  the  additional  entry  papers  and  the 
final  papers  therefor,  in  such  cases,  shall  be  kept  separate  and  distinct — the 
party  will  make  payment  of  the  usual  final  commissions  on  the  entered  tract, 
for  which  the  Receiver  will  issue  his  receipt ;  the  Register  will  thereupon 
issue  his  final  certificate  for  the  additional  tract  (Form  4 — 197),  the  receipt 
and  certificate  to  bear  their  proper  numbers  in  the  final  homestead  series, 
likewise  a  reference  to  the  original  entry  and  to  the  final  certificate  thereon 
by  their  numbers,  and  also  by  their  district  where  the  party's  first  entry 
shall  have  been  made  in  a  different  district. 

In  case  the  party  has  not  made  proof  on  his  original  homestead  entry 
when  he  applies  for  additional  land,  he  will  be  allowed  to  make  the  addi- 
tional entry  on  proper  application,  as  above  stated,  and  paying  the  usual 
fee  and  commissions,  for  which  the  Receiver  will  issue  his  receipt,  the  papers 
to  receive  their  proper  numbers  in  the  homestead  series,  with  a  reference 
thereon  to  the  original  entry.  Thereafter,  when  the  party  shall  make  final 
proof  on  the  original  entry,  he  will  be  required  to  pay  the  final  commissions 
on  both  entries,  when  a  final  receipt  will  be  issued  for  the  money,  and  there- 
upon a  final  certificate  issued  to  call  both  for  the  tract  in  the  original  entry 
and  the  additional  tract.  On  these  papers  the  Regist;er  and  Receiver  will 
make  a  reference  to  the  original  and  the  additional  entry,  and  on  them  one 
patent  will  issue  for  both.  But  where  it  happens  that  the  original  entry  and 
the  additional  entry  are  made  in  difierent  land  districts,  this  rale  must  be 
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departed  from  so  far  as  regards  the  issuing  of  one  final  certificate  and  receipt 
for  both. 

PARTIAL  WAIVER   OF   HOMESTEAD   RIGHTS. 

The  election  of  a  qualified  party,  when  filing  for  a  homestead,  to  lake  less 
than  the  law  allows  him,  is  construed  as  a  waiver  of  his  claim  for  a  larger 
quantity ;  and  the  same  in  case  of  an  adjoining  farm  entry  or  soldier's  addi- 
tional entry. 

(But  when  an  additional  homestead  claim  was  filed  for  49  acres  by  a 
homesteader  whose  original  entry  was  120  acres,  and  40  acres  of  this  origi- 
nal entry  had  been  canceled,  but  notice  of  the  cancellation  had  not  reached 
him  when  he  filed  for  the  additional  40  acres,  this  was  not  considered  a 
waiver  of  the  full  amount,  since  he  filed  for  all  that  he  supposed  was  due 
him.) 

The  acts  of  March  3  and  July  i,  1879,  providing  that  a  person  who  had 
taken  a  homestead  to  the  extent  of  80  acres  within  the  granted  limits  of  a 
railroad  grant,  on  the  alternate  sections  belonging  to  the  Government, 
might  enter  an  additional  contiguous  80  acres,  are  not  construed  as  allowing 
a  person  who  elected  to  take  but  40  acres  under  the  original  homestead  law 
to  take  an  additional  1 20  acres  under  these  amendatory  acts. 

INDIAN   HOMESTEADS. 

By  the  provisions  of  the  Indian  appropriation  Act  of  July  4,  1884  (23 
Stats.,  96),  any  Indians  who  might  then  be  located  on  public  lands  or 
should  thereafter  so  locate,  may  avail  themselves  of  the  privileges  of  the 
homestead  laws  as  fully  and  to  the  same  extent  as  citizens  of  the  United 
States,  but  without  payment  of  fees  or  commissions  on  account  of  such  en- 
tries or  proofs. 

Indian  homesteads  can  not  be  commuted,  and  are  not  subject  to  sale, 
assignment,  lease,  or  incumbrance.  All  patents  issued  for  Indian  home- 
steads must  be  of  the  legal  effect,  and  declare  that  the  United  States  does 
and  will  hold  the  land  thus  entered  for  the  period  of  twenty- five  years  in 
trust  for  the  sole  use  and  benefit  of  the  Indian  by  whom  such  entry  shall 
have  been  made,  or  in  case  of  his  decease,  of  his  widow  and  heirs,  accord- 
ing to  the  laws  of  the  State  or  Territory  where  such  land  is  located,  and  that 
at  the  expiration  of  said  period  the  United  States  will  convey  the  same  by 
patent  to  said  Indian  or  his  widow  and  heirs  as  aforesaid,  in  fee,  discharged 
of  said  trust  and  free  of  all  charge  or  incumbrance  whatsoever. 

Upon  any  Indian  applying  to  enter  land  under  said  Act,  he  will  be  al- 
lowed to  do  so  without  payment  of  fee  or  commissions,  but  will  be  required 
to  furnish  a  certificate  from  the  agent  of  the  tribe  to  which  he  belongs  that 
he  is  an  Indian  of  the  age  of  twenty-one  years  or  the  head  of  a  family,  and 
not  the  subject  of  any  foreign  country.  The  entries  will  be  numbered  in 
the  same  series  as  other  homesteads,  but  the  papers,  abstracts  and  tract-books 
should  be  annotated  *'  Indian  homestead  Act,  July  4,  1884." 

FIVE-YEAR  NOTICE   AND   SEVEN-YEAR   NOTICE. 

Registers  and  Receivers  will  notify  homestead  claimants,  on  the  expira- 
tion of  the  fivey^BX  period  and  of  the  s^venyeax  period,  according  to 
Forms  4 — 343  and  4— 344f  respectively. 

SUFFERERS  FROM  GRASSHOPPERS. 

The  first  section  of  the  Act  of  July  i,  1879,  "  ^^^  the  relief  of  settlers  on 
the  public  lands  in  districts  subject  to  grasshopper  incursions,"  provides 
that  homestead  and  pre-emption  settlers  on  public  lands  where  crops  have 
been  destroyed  or  seriously  injured  by  grasshoppers  may  leave  and  be  absent 
from  said  lands  for  a  period  not  to  exceed  one  year  continuously,  under  such 
23 
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rules  and  regulations  as  the  Commissioner  of  the  General  Land  Office  shall 
prescribe,  being  allowed  afterward  to  resume  and  perfect  their  settlement  as 
though  no  such  absence  had  occurred.  The  second  section  provides  that 
the  time  for  making  final  proof  and  payment  by  pre-emptors  whose  crops 
had  been  destroyed  or  injured  as  aforesaid  may,  at  the  discretion  of  the 
Commissioner,  be  extended  for  one  year.     (21  Stats.,  48.) 

A  settler  desiring  to  take  advantage  of  the  provisions  of  this  act  should 
file  with  the  Register  and  Receiver  a  written  notice  of  intended  absence, 
bearing  his  own  signature,  and  embracing  a  statement  that  he  had  sustained 
loss  or  failure  of  his  crops.  This  should  be  noted  on  the  tract-books  for 
the  protection  of  the  claimant  and  the  information  of  parties  who  might 
otherwise  make  settlement  and  attempt  to  obtain  title. 

Pre-emption  settlers  desiring  the  extension  of  time  provided  for  in  the 
second  section  of  the  act  should  apply  therefor  through  the  same  officers, 
the  application  to  be  supported  by  the  same  character  of  proof,  which  should 
be  made  before  the  Register  or  Receiver  of  the  district  land  office,  or  before 
any  officer  using  a  seal  and  authorized  to  administer  oaths. 

Upon  making  final  proof  the  settler  having  been  absent  under  the  first 
section  should  file  his  affidavit,  with  the  affidavits  of  two  or  more  witnesses, 
corroborative  thereof,  stating  the  particulars  of  the  alleged  destruction  or 
serious  injury  of  crops  by  grasshoppers. 

The  particulars  given  should  be  such  as  to  admit  of  a  decision  whether 
the  absence  was  justified  by  law  or  not,  and  should  specifically  show  at  what 
time  the  party  left  the  land,  and  when  he  resumed  his  settlement. 

The  afi^davits  required  in  cases  arising  under  this  section  of  the  act  must 
be  made  at  the  same  time  and  place,  and  before  the  same  officer  taking  the 
other  proofs. 

SUFFERERS  FROM  DROUGHT  IN  KANSAS  AND  NEBRASKA  IN  1 879  OR  1880. 

The  Act  of  June  4,  1880,  *'  for  the  relief  of  certain  homestead  and  pre- 
emption settlers  in  Kansas  and  Nebraska,"  provided  that  pre-emption  set- 
tlers 6n  the  public  lands,  or  pre-emption  settlers  upon  Indian  reservations 
in  the  States  of  Kansas  and  Nebraska,  west  of  the  sixth  principal  meridian, 
where  there  was  a  loss  or  failure  of  crops  from  unavoidable  cause  in  the  year 
1879  or  1880,  might  leave  and  be  absent  fr6m  said  lands  until  the  ist  day 
of  October,  1881,  under  such  rules  and  regulations  as  to  proof  and  notice 
as  the  Commissioner  of  the  General  Land  Office  might  prescribe — such  set- 
tlers being  allowed  to  resume  and  perfect  their  settlements  as  though  no 
such  absence  had  occurred  ;  and  the  time  for  making  final  proof  and  pay- 
ment by  such  pre-emptors  was  extended  for  one  year.  In  cases  where  the 
purchase  money  was  by  law  payable  in  installments;  the  first  unpaid  install- 
ment was  held  not  to  be  due  until  one  year  after  the  expiration  of  the  leave 
of  absence  aforesaid.     (21  Stat.,  543.) 

The  lands  to  which  the  provisions  of  this  act  applied  were  included 
within  the  land  districts  of  Wichita,  Salina,  Concordia,  Larned,  Kirwin, 
Wa  Keeney,  Oberlin,  and  Garden  City  (all  the  districts  except  Topeka  and 
Independence),  in  Kansas;  and  Niobrara,  Lincoln,  Grand  Island,  North 
Platte,  Bloommgton,  Beatrice,  Neligh,  Valentine,  and  McCook  (all  the  dis- 
tricts), in  Nebraska.  Land  lying  east  of  the  one  hundredth  meridian  in 
any  one  of  these  districts  did  not  come  within  the  provisions  of  this  act. 

This  act,  since  it  referred  to  a  loss  or  failure  of  crops  during  only  the 
years  1879  or  1880,  is  now  obsolete;  but  any  pending  cases  will  be  adjudi- 
cated under  the  original  instructions,  which  were  as  follows : 

This  right  of  absence  is  not  available  in  any  case  in  which  there  has  not  been  "  a  loss  or 
failure  of  crops  from  unavoidable  cause  in  the  year  1879  or  1880 ;  "  hence,  when  a  settler 
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not  actually  entitled  to  the  benefits  of  this  Act  absents  himself  from  his  claim,  it  will  be 
liable  to  be  regarded  as  an  abandonment,  and  adverse  claims  may  be  recognized. 

The  settler  desiring  to  leave  his  claim  under  this  Act  should  file  with  the  Register  and 
Receiver  of  the  proper  district  land  office  a  written  notice  of  his  intention  to  do  so,  bearing 
his  signature,  and  embracing  a  statement  that  he  has  sustained  A  loss  or  failure  of  his  crops 
in  1879  or  1880,  this  being  necessary  for  his  own  protection,  and  as  notice  due  parties  who 
might  otherwise  initiate  claims  to  the  land. 

At  date  of  final  proof  by  any  party  who  shall  have  availed  himself  of  this  Act,  he  must 
show  by  satisfactory  proof  the  period  of  absence,  and  specific  facts  making  appear  the  loss 
or  failure  of  crops  from  unavoidable  cause  in  1879  of  1880,  on  account  of  which  he  was  en 
titled  to  its  benefits.     The  proof  should  consist  of  the  party's  own  testimony,  corroborated 
by  that  of  two  or  more  disinterested  witnesses. 

After  a  party  shall  have  filed  the  notice  of  intended  absence  under  this  Act,  no  contest 
involving  his  right  to  the  land  can  be  instituted  prior  to  the  expiration  of  the  legal  term  of 
absence  to  which  he  is  entitled.  If  the  party  should  be  fraudulently  absent,  it  will  be  a 
matter  of  investigation  in  the  regular  manner  thereafter.  All  notices  filed  will  be  duly  en- 
tered on  the  records  of  the  district  office,  and  reported  with  the  final  proof  made  in  the 
case. 

NECESSARY    TIMBER  ON   PUBLIC  LANDS. 

Homestead  or  pre-emption  claimants  who  have  made  ^^«fl^^^  settlements 
upon  public  land,  and  who  are  living  upon,  cultivating  and  improving 
the  same  in  accordance  with  law  and  the  rules  and  regulations  of  this  De- 
partment, with  the  intention  of  acquiring  title  thereof,  are  permitted  to  cut 
and  remove,  or  cause  to  be  cut  and  removed,  from  the  portion  thereof  to  be 
cleared  for  cultivation,  so  much  timber  as  is  actually  necessary  for  that  pur- 
pose, or  for  buildings,  fences,  and  other  improvements  on  the  land  entered. 

In  clearing  for  cultivation,  should  there  be  a  surplus  of  timber  over  what 
is  needed  for  the  purposes  above  specified,  the  entry  man  may  sell  or  dispose 
of  such  surplus ;  but  it  is  not  allowable  to  denude  the  land  of  its  timber  for 
the  purpose  of  sale  or  speculation  before  the  title  has  been  conveyed  to  him 
by  patent. 

The  abandonment  of  a  settlement  claim  after  the  timber  has  been  removed 
is  presumptive  evidence  that  the  claim  was  made  for  the  primary  purpose  of 
obtaining  timber. 

Squatters  upon  public  lands  have  no  right  to  cut  timber  therefrom  for  any 
purpose. 

GENERAL   RULES   APPLICABLE   TO  DIFFERENT  CLASSES  OF 

ENTRIES. 

X.  Applicants  to  make  entries,  and  claimants  and  witnesses  making  final 
proof,  must  in  all  cases  state  their  place  of  actual  residence,  their  business 
or  occupation,  and  their  post-of&ce  address.  It  is  not  sufficient  to  name 
the  county  and  State  or  Territory  where  a  party  lives,  but  the  town  or  city 
must  be  named,  and  if  residence  is  in  a  city,  the  street  or  number  must  be 
given. 

2.  Where  the  residence  of  a  party  or  witness  is  on  surveyed  land,  the  sub- 
division, section,  township,  and  range  must  be  stated  in  every  case. 

3.  Notice  by  registered  letter  directed  to  claimant's  last-known  post-office 
address  is  the  prescribed  means  of  giving  legal  notice  to  him  of  office  ac- 
tion taken  in  respect  to  his  entry,  either  before  or  after  proof.  (Circular 
approved  October  28,  1886,  5  L,  D.,  204.)  Claimants  and  entrymen  should 
therefore  give  prompt  notice  to  the  Register  and  Receiver  of  any  change  of 
residence  or  post-office  address. 

PUBLICATION  OF   NOTICE  OF   FINAL   PROOF. 

4.  Any  claimant  desiring  to  make  final  proof  of  having  complied  with 
the  provisions  of  law  in  respect  to  residence,  cultivation,  or  improvement 


356  HOMESTEADS. 

must  file  with  the  Register  of  the  proper  land  office  a  written  notice  of 
his  intention  to  do  so,  which  notice  muist  be  transmitted  by  the  Register  and 
Receiver  to  this  office,  with  the  proof.  The  notice  must  describe  the  land 
claimed,  and  the  claimant  must  give  the  names  and  residences  of  the  wit- 
nesses by  whom  the  necessary  facts  as  to  settlement,  residence,  cultivatioo, 
etc.,  are  to  be  established.  He  must  also  state  the  day  when,  the  place 
where,  and  the  officer  before  whom,  the  proof  is  to  be  taken. 

5.  The  filing  of  notice  of  intention  to  make  proof  must  be  accompanied 
by  a  deposit  of  sufficient  money  to  pay  the  cost  of  publishing  the  notice  to 
be  given  by  the  Register. 

6.  Upon  the  filing  of  notice  by  the  applicant,  the  Register  will  publish 
a.notice  that  such  application  has  been  made,  once  each  week  for  a  period 
of  thirty  days^  in  a  newspaper  which  he  shall  designate,  by  an  order  written 
on  said  application,  as  published  nearest  the  land  described  in  the  applica- 
tion, and  he  shall  also  post  said  notice  in  some  conspicuous  place  in  his  office 
for  the  same  period.  If  published  in  a  weekly  paper,  a  compliance  with  the 
law  will  require  the  notice  to  be  published  weekly  six  times,  as  there  must 
be  thirty  days  between  the  first  and  last  publications. 

7.  The  notice  to  be  given  by  the  Register  must  state  that  application  to 
make  final  proof  has  been  filed ;  the  name  of  the  supplicant ;  the  kind  of 
entry,  whether  homestead  or  pre-emption ;  a  description  of  the  land,  and 
the  names  and  residences  of  the  witnesses  as  stated  in  the  application ;  also 
the  day  when,  the  place  where,  and  the  officer  before  whom,  the  proof  is  to 
be  taken.     (See  Form  4 — 347.) 

8.  To  save  expense,  the  Register  may  embrace  two  or  more  cases  in  one 
publication,  when  it  can  be  done  consistently  with  the  legal  requirements  of 
publication,  in  a  newspaper  published  nearest  the  land  (as  per  Form  4 — 347). 

9.  Publishers  should  cause  each  proof  notice  to  be  carefully  read  by  copy, 
and  should  send  at  least  one  copy  of  the  paper  containing  the  notice  to  the 
party  in  interest.  This  course  will  avoid  errors  or  secure  their  correction  in 
proper  time. 

10.  Proof  of  publication  will  be  the  affidavit  of  the  publisher  or  foreman 
of  the  newspaper  employed  that  the  notice  (a  copy  of  which  notice  must  be 
annexed  to  the  affidavit)  was  published  in  said  newspaper  once  a  week  (if  a 
weekly  paper)  for  six  successive  weeks,  or  for  thirty  days  in  a  daily  paper, 
as  the  case  may  be.  Such  affidavits  must  show  that  the  notice  was  pub- 
lished in  the  regular  and  entire  issue  of  every  number  of  the  paper  during  the 
period  and  time  of  publication,  and  that  the  notice  was  published  in  the 
newspaper  proper  and  not  in  a  supplement.  Affidavits  of  publication  not 
in  conformity  with  these  requirements,  will  be  rejected  by  the  Register  and 
Receiver. 

11.  Proof  of  posting  notice  in  the  district  land  office  will  be  the  certifi- 
cate of  the  Register  that  the  notice  of  the  application  (a  copy  of  which 
should  be  annexed  to  the  certificate)  was  posted  by  him  in  a  conspicuous 
place  in  his  office  for  a  period  of  thirty  days.     (Form  4 — 227.) 

12.  The  proof  of  the  publication  and  posting  of  the  notice  must  be  filed 
and  preserved  by  the  Register,  to  be  forwarded  to  the  General  Land  Office 
with  the  final  papers  when  issued. 

13.  Proof  should  in  every  case  be  made  at  the  time  and  place  advertised, 
and  before  the  officer  named  in  the  notice.  On  the  day  advertised,  the  offi- 
cer named  in  the  notice  should  call  the  case  for  hearing,  and  should  the 
claimant  fail  to  appear  the  officer  should  continue  the  case  until  the  next 
day,  and  on  that  day  or  on  any  succeeding  day,  should  the  claimant  fail  to 
appear,  proceed  in  like  manner  until  the  expiration  of  ten  days  from  the 
day  advertised,  after  which  the  proof,  if  presented,  should  not  be  received. 
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Proper  notice  should  be  given  of  the  continuance  made,  in  the  most  effec- 
tive way  the  circumstances  admit  of,  to  any  parties  interested.  Parties  pro- 
posing to  cross-examine  claimant's  witnesses  or  submit  rebutting  testimony 
will  be  allowed  to  do  so  on  the  day  advertised,  in  case  of  the  appearance  of 
the  claimant  and  his  proof  being  made  on  that  day.  In  case  of  his  non- 
appearance, protests  or  affidavits  of  contest  may  be  filed,  and  if  a  sufficient 
ground  of  objection  is  set  forth  therein,  the  protestant,  adverse  claimant,  or 
contestant  may  appear  at  any  subsequent  day  to  which  the  case  may  be  ad- 
journed, with  the  same  rights  of  cross  examination  and  of  submitting  rebut- 
ting testimony  as  if  the  appearance  had  been  made  on  the  day  advertised, 
should  he  so  elect ;  and  if  he  should  not  do  so,  the  Register  and  Receiver 
of  the  proper  district  land  office  will  take  measures  to  secure  the  protestant, 
contestant,  or  adverse  claimant  an  opportunity  to  be  heard,  on  the  grounds 
of  objection  presented,  after  due  notice  to  all  parties  according  to  Rules  of 
Practice  before  allowing  final  entry  to  be  made ;  and  the  appearance  of  the 
protestant  or  adverse  claimant,  or  filing  of  protest  or  contest  affidavit,  on  the 
day  advertised,  or  on  any  day  to  which  the  case  may  be  continued  as  above, 
will  suffice  to  protect  their  rights  in  the  premises  as  fully  as  though  both 
parties  had  appeared  and  the  proof  been  taken  on  the  day  advertised.  The 
proceedings  had  should  be  duly  docketed,  and  be  made  to  appear  by  proper 
entries  on  the  proof  papers,  to  which  any  protest  or  contest  affidavit  filed 
should  be  attached,  by  the  officer  named  in  the  notice.  The  witnesses  to 
the  proofs  must  be  two  of  the  persons  named  as  witnesses  in  the  notices. 
Other  persons  can  not  be  substituted  as  witnesses  without  te-advertisement. 

DUTIES  OF  ATTESTING  OFFICERS. 

14.  Where  proof  is  made  before  the  judge  or  clerk  of  court  (as  the  case 
may  be),  the  affidavits  and  testimony  must  be  duly  authenticated  by  the  seal 
of  the  court  and  transmitted  to  the  Register  and  Receiver,  together  with  the 
fees  and  charges  allowed  by  law  to  them.  The  authorized  fees  are  the  regu- 
lar fees  and  commissions,  and,  in  addition  thereto,  in  homestead  ''five 
year"  proof,  under  Act  of  March  3,  1877,  the  legal  fee  for  "examining 
and  approving  *'  the  testimony,  which  is  15  cents  (and  in  the  Pacific  States 
and  Territories  22j^  cents)  for  each  one  hundred  written  words.  Printed 
words  are  not  to  be  counted. 

15.  When  the  land  is  within  an  unorganized  county,  the  fact  that  the 
county  in  which  the  land  lies  is  unorganized  and  that  the  county  in  which 
the  proof  is  made  is  adjacent  thereto  must  be  certified  by  the  attesting 
officer. 

1 6.  Attesting  officers  must  sign  in  their  true  official  capacity.  If  proof 
is  taken  by  a  judge  in  his  capacity  as  clerk  of  his  own  court,  he  should  sign 
as  **^x  officio  clerk." 

17.  Registers  and  Receivers,  and  judges  and  clerks  of  courts  taking 
proof,  are  enjoined  to  use  the  utmost  strictness  in  the  examination  of  parties 
and  witnesses,  and  to  obtain  full,  specific,  and  unevasive  answers  to  all  the 
questions  propounded  in  the  new  forms ;  and  all  necessary  oral  cross-examina- 
tions will  be  made  by  attesting  officers,  to  further  attest  the  good  faith  of 
claimants  and  the  reliability  of  the  testimony  of  claimants  and  witnesses. 
Officers  will  certify  to  their  oral  cross-examinations. 

18.  Registers  and  Receivers  will  carefully  examine  all  proofs  transmitted 
to  them  by  other  officers,  and  will  not  issue  certificates,  nor  place  entries 
on  record ,  nor  transmit  the  proofs  to  this  office,  until  the  same  have  been 
thus  examined.  Defective,  insufficient,  or  unsatisfactory  proofs  will  be  re- 
jected and  new  proof  required. 

19.  Proofs  taken  by  other  officers  than  the  Registers  and  Receivers  must 
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be  immediately  transmitted  to  the  Regbter  and  Receiver  and  the  money 
paid  to  the  latter.  When  any  interval  of  time,  other  than  that  required 
for  immediate  and  expeditious  transmittal,  elapses  between  date  of  proof 
and  date  of  its  receipt,  with  the  money,  at  the  district  land  office,  a  new 
affidavit,  duly  corroborated,  showing  non-alienation  and  continued  resi- 
dence, covering  date  of  receipt  of  proof  and  payment  by  the  Register  and 
Receiver,  will  be  required  before  cer-tificate  is  issued  or  the  entry  placed  of 
record. 

Proof  without  payment  must  in  no  case  be  accepted  or  received  by  Regis- 
ters and  Receivers.  If,  however,  this  should  occur  by  inadvertence  in  any 
case,  additional  evidence  as  above  should  be  at  once  required  of  the  claimant 
before  allowing  entry. 

All  discrepancies  between  date  of  proof  and  date  of  Register's  certificate 
and  Receiver's  receipt  must  be  accounted  for  by  certificate  from  the  Regis- 
ter and  Receiver  attached  to  each  case. 

20.  As  settlers  on  unsurveyed  lands  are  allowed  three  months  after  the 
filing  of  the  township  plat  of  survey  within  which  to  put  their  claims  on 
record,  no  final  proof  on  homestead  or  pre-emption  entries  should  be  per- 
mitted until  after  the  expiration  of  said  three  months. 

CITIZENSHIP  AND   NATURALIZATION. 

21.  Parties  should  in  all  cases  of  application  to  make  entry  and  in  final 
proof  state  distinctly  whether  they  are  native-born  or  naturalized  citizens. 
If  naturalized,  evidence  of  naturalization  should  be  filed  with  the  original 
entry  application.  If  not  naturalized,  evidence  of  declaration  of  intention 
should  be  filed  at  the  time  the  first  entry  or  application  is  made. 

The  certification  of  naturalization  papers  or  other  court  records  should  be 
received  only  when  made  under  the  hand  and  seal  of  the  clerk  of  the  court 
in  which  such  papers  appear  of  record ;  but  where  a  judicial  record  is  shown 
to  have  existed  and  is  now  lost  or  destroyed,  proof  of  the  same  may  be  made 
by  secondary  evidence,  in  accordance  with  the  rules  of  evidence  governing 
such  proof.  • 

CONTIGUITY  OF  LANDS. 

22.  Entries  of  public  lands  must  be  made  by  legal  subdivisions  according 
to  the  public  surveys,  and  if  different  tracts  are  taken  to  make  up  the  full 
quantity  allowed  or  intended  to  be  entered  in  pre-emption,  homestead,  tim- 
ber culture,  and  other  classes  of  entries,  the  tracts  must  be  contiguous  to 
each  other,  so  as  to  form  one  body  of  land. 

LANDS   IN   THE  POSSESSION   OF   INDIAN  OCCUPANTS. 

23.  No  entries  will  be  allowed  upon  lands  in  the  possession,  occupation, 
and  use  of  Indian  inhabitants,  or  covered  by  their  homes  and  improve- 
ments; and  Registers  and  Receivers  are  required  to  exercise  every  care  and 
precaution  to  prevent  the  inadvertent  allowance  of  any  such  entries.  It  is 
presumed  that  they  know  or  can  ascertain  the  localities  of  Indian  possession 
and  occupancy  in  their  respective  districts,  and  it  is  their  duty  to  do  so,  and 
to  avail  themselves  of  all  information  furnished  by  officers  of  the  Indian 
service.     (Circular,  October  26,  1887.) 

24.— INSTRUCTIONS  TO  REGISTERS  AND  RECEIVERS  FOR  TAKING  AND 

PASSING  ON  FINAL  PROOF. 

Rule  i. — Premature  Final  Proof. 

Reject  all  final  proofs  prematurely  made,  viz ; 

In  pre-emptions  and  commuted  homesteads — 

Before  the  expiration  of  six  months  from  date  of  establishing  a  bona  fide  resid^ence. 
In  final  homesteader— 

Before  the  expiration  of  five  years  from  date  of  entry,  except —  ) 
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1.  Where  residence  is  allowed  before  entry.     (Act  June  14, 1878;  Act  May  14, 

1880.) 

2.  Where  credit  is  allowed  for  military  or  naval  service.     (Sees.  2304,  2305, 

2306,  and  2291,  Rev.  Stat.) 
In  timber  cultures — 

1 .  Before  the  expiration  of  eight  years  from  date  of  entry. 

2.  Before  the  expiratibn  of  eight  years  from  the  date  when  the  total  number  of 

trees,  seeds,  and  cuttings  required  by  law  are  planted.     Circular  July   12, 
1887,  Sec.  23.) 
In  timber  and  stone  entries — 

Before  the  expiration  of  sixty  days'  publication,  as  required  by  law  (ten  weekly 
insertions).     (20  Stat.,  89,  Sec.  3;  2  L.  D.,  709;  4  L.  D.,  282.) 
In  all  cases — 

Before  the  expiration  of  the  time  of  publication  and  the  day  fixed.     (See  Rule  3.) 

Rule  2. — Lapsed  Final  Proof. 

When  final  proof  is  taken  (or  offered)  after  lapse  of  statutory  period,  viz : 
In  final  homesteads — 

After  seven  years  from  date  of  entry. 
In  timber  cultures — 

After  thirteen  years  from  date  of  entry. 
In  desert  entries — 

After  three  years  from  date  of  entry. 
Require  affidavit  of  party  making  proof  of  real  cause  of  delay,  withhold  certificate,  and 
forward  all  papers  to  this  office  for  action. 

Note. — In  pre-emption  and  commuted  homesteads  the  above  rule  does  not  apply. 

Rule  3.— Published  Notice  op  Final  Proof. 

(The  Register  alone  is  responsible  for  the  correctness  of  published  notice.     Act  March  3, 

1879.) 
Thirty  days'  publication  of  notice  (six  weekly  insertions)  of  intention  to  make  proof  is  re- 
quired in — 
Pre-emptions,  commuted  homesteads,  and  final  homesteads.     (Act  March  3,  1879; 

circular  March  30,  1883.) 
Timber  cultures.     (Circular  July  12,  1887,  Sec.  23.) 
Desert  entries.     (Circular  June  28,  1887,  Sec.  13.)   . 
Town  sites.     (Circular  July  9,  1886,  Sec.  12.) 
Sixty  days  in  timber  and  stone  entries  (ten  weekly  insertions).     (Circular  July  16,  1887, 

Sec.  10.) 
The  notice  must  contain — 

{a)  Correct  description  of  land  sought  to  be  entered,  and  kind  of  entry  to  be  made. 

(Act  March  3,  1879.) 
(b)  Correct  names  of  witnesses  and  post  office  address.     (Act  March  3,  1879.) 
(r)   The  exact  day  (not  a  holiday)  when,  and 
(</)  The  exact  place  where  proof  is  to  be  taken. 
V^)   The  officer's  name  and  official  designation  who  is  to  take  proof. 
{c)  (d)  {/)  Jacob  Semer  case,  6  L.  D.,  345;  Lent  case,  6  L.  D.,  no;  Sherlock  case, 
6  L.  D.,  155. 

Note.—  (r)  {d)  {e)  must  be  unambiguous  and  not  alternative,  as  in  the  Jacob  Semer  case 
(6  L.  D.,  345),  viz.,  "  before  a  judge  or  clerk  of  court  of  record." 

Note  2. — All  proof  must  be  taken  before  the  same  officer,  provided  pending  cases  and 
those  wherein  notice  of  intention  to  submit  proof  has  been  published  under  a  different  prac- 
tice will  not  be  effected  by  this  requirement. 

Rule  4. — Officers  Authorized  to  take  Final  Proof. 

In  pre-emptions  and  commuted  homesteads — 

Register  or  Receiver. 

Clerk  of  county  court. 

Clerk  of  court  of  record.     (21  Stat.,  169;  Qrcular,  March  30,  1886.) 
In  timl>er  culture  and  desert  entries — 

Register  or  Receiver. 

Judge  or  clerk  of  court  of  record.     (Timber  culture  circular,  June  12,  1887,  Sec.  24; 
desert  circular,  June  28,  1887,  Sec.  7.) 
In  final  homesteads — 

Register  or  Receiver. 

Judge  of  couit  of  record. 

Clerk  of  court  of  record  only  when  judge  is  absent.    The  fact  must  be  certified  by 
clerk.     (Act  March  3,  1877.) 
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In  timber  and  stone  entries  and  town  sites — 

Register  or  Receiver  alone  can  take  the  proof.     (Timber  and  stone  circular,  July  1 6, 
1887,  sec.  II ;  Revised  Statutes,  2387;  town -site  circular,  July  9,  1886.)* 
Note. — Judges  and  notaries  public  can  not  take  pre-emption  and  commuted  homestead 
proof,  except  probate  judges,  who  are  ex  officio  their  own  clerks,  and  so  certify.     (Qrcnlar 
October  27,  1884;  3  L.  D.,  154;  circular  March  30,  1886.) 
•Judges,  clerks,  and  notaries  can  not  take  proof  in  timber  and  stone  entries. 
Clerks  can  not  take  final  homestead  proof  unless  judge  is  absent  and  they  so  certify. 

Rule  5. 

Registers  and  Receivers  will  approve  no  case,  neither  accept  payment  nor  issue  final  cer- 
tificate and  receipt  thereon,  until  the  foregoing  requirements  are  complied  with,  provided 
in  exceptional  coses  of  hardship,  when  non-compliance  is  no  fault  of  claimant  and  his  good 
faith  appears,  and  no  one  protests  against  the  entry,  you  will  withhold  certificate  and  re- 
ceipt and  forward  papers  and  explanatory  affidavits  to  this  office  by  special  letter  for  in- 
structions. 

In  every  case  of  final  entry  allowed,  the  Register  and  Receiver  will  fill  up 
and  forward,  with  their  returns  therefor,  to  the  General  Land  Office,  a  brief 
special  report,  to  be  filled  out  on  a  printed  card,  according  to  prescribed 
forms,  of  which  blanks  will  be  furnished  them  for  such  use,  said  report  to 
be  placed  on  the  outside  of  final  entry  papers  in  the  form  of  a  wrapper. 

The  forms  of  said  reports  are  as  follows  : 


PRE-EMPTIONS  AND  COMMUTED  HOMESTEADS. 

Register  and  Receiver's  Report. 
-Entry  No.  — .  District  - 


(i)  Was  proof  prematurely  made? — Ans. .     (See  Instructions  l.) 

(2)  State  number  weekly  insertions  of  published  notice  — Ans. 


Was  notice  definite  as  to  time,  place,  and  officer  to  take  the  proof? — Ans. 
Was  pfoof  taken — 


{a\  By  officer  advertised  ? — Ans. 

\b)  On  day  advertised  ? — Ans.  — 

)  At  place  advertised  ? — Ans. 


i; 


Was  land  properly  described  in  published  notice?— Ans.  . 

Were  names  of  witnesses  properly  published? — Ans.  .     (See  Instructions  3.) 

(3)  Was  officer  legally  qualified  to  take  the  proof? — Ans. .     (See  Instructions  4.) 

(4)  Was  all  the  proof  taken  before  same  officer  ? — Ans. .    (See  Circular  March  30, 

1886.) 
(5^  Has  he  properly  signed  and  attested  the  proof  papers? — Ans. . 

(6)  Have  you  signed  all  necessary  papers  ?— -Ans.  ^»-^-. 

(7)  Are  names  of  claimant  and  witnesses  properly  signed  to  all  the  papers? — Ans. 

(8)  Do  they  agree  with  published  notice  ?-^Ans. . 

(9)  Have  you  compared  description  and  names  in  the  original  proof  and  final  entry  papers 

and  found  them  correct  ? — Ans.  . 

( 10)  Are  proof  of  publication  and  posting  of  notice  correct  ? — Ans. .     (No  interline* 

ations  or  erasures  of  published  notice  will  be  permitted.     See  Fernandez,  6  L.  D., 

379) 

(11)  Are  any  papers  lost,  not  dated,  not  signed  or  sealed,  if  necessary  ? — Ans. . 

( 1 2  j  Was  any  witnesses  substituted  ? — Ans. . 

(13)  Are  all  absences  fully  explained  ? — Ans. . 

(14)  If  clahnant  naturalized,  are  original  papers  furnished  ? — Ans. 


If  not,  did  officer  taking  proof  certify  a  copy  of  original  papers  (not  a  copy  of  a  copy)  ? 

— Ans. . 

Note. — If  right  is  based  on  military  service,  forward  evidence  of  same. 
(15)  If  proof  taken  by  Register  and  Receiver,  did  certificate  issue  same  date  of  proof  and 

payment  ?—  Ans. 


(16)  If  not,  did  you  apply  Rule  8,  Qrcular  January  2,  1889,  printed  below  ? — Ans. . 

(See  subdivision  19,  "  Duties  of  Attesting  Officers,"  p.  45.) 
(Rules  8  and  9  apply  only  to  Pre-emption  and  Commuted  Homestead  proof.) 

(17)  If  proof  not  taken  before  Register  and  Receiver,  did  certificate  issue  within  fifteen  days 

thereafter? — Ans. .     (General  Land  Office  Regulation.) 

(18)  If  not,  did  you  apply  Rule  9,  printed  below?— Ans .     (See  subdivision  19, 

"  Duties  of  Attesting  Officers,"  p.  45.) 
(Rules  8  and  9  apply  only  to  Pre-emption  and  Commuted  Homestead  proof.) 
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(19)  Have  you  any  doubt  of  claimaDt's  having  complied  in  good  faith  with  the  law? — 

Ans. . 

(20)  Have  you  any  reliable  information  outside  of  the  record  which  casts  suspicion  on  this 

entry  ? — Ans. . 

CERTIFICATE 

We,  the  undersigned  Register  and  Receiver,  hereby  certify  that  the  foregoing  report  was 

made  after  careful  examination,  and  that  the  same  is  correct. 

,  Register, 

,  Receiver. 

,  18 — 

Department  of  the  Interior, 

General  Land  Office, 
Washington,  D.  C,  January  2,  1889. 

Rule  VIII  and  Rule  IX  of  the  Circular  of  February  19,  1887,  approved  February  21, 18871 
are  hereby  modified  to  read  as  follows,  viz. : 

VIII.  When  proof  is  made  before  the  Register  and  Receiver,  and  the  final  certificate 
does  not  bear  the  date  of  the  proof,  require  of  the  Register  and  Receiver  an  explanation 
thereof,  and  if  the  delay  was  caused  by  a  failure  to  tender  the  money  or  other  consideration 
at  the  time  of  making  the  proof,  require  additional  evidence  to  show  that  the  claimant  had 
not,  at  the  date  of  the  certificate,  transferred  the  land,  and  that  he  still  continued  to  reside 
thereon,  which  evidence  may  consist  of  the  claimant's  affidavit  corroborated  by  the  affidavits 
of  witnesses,  taken  before  some  officer  authorized  to  administer  oaths. 

IX.  When  proof  is  made  before  any  other  officer  than  the  Register  or  Receiver,  allow  a 
reasonable  time  for  a  prompt  transmission  of  the  papers  to  the  district  land  office,  and  if  any 
longer  interval  is  shown  between  date  of  proof  and  date  of  certificate  (if  proof  is  otherwise 
sufficient)  require  of  the  Register  and  Receiver  an  explanation  thereof,  and  if  such  delay 
was  caused  by  the  fault  of  the  claimant,  require  the  same  additional  evidence  as  prescribed 
under  Rule  VIII. 

S.  M.  Stockslager,  Commissioner, 
Approved  :  Wm.  F.  Vilas,  Secretary, 

TIMBER  AND  STONE. 

Register  and  Receiver's  Report. 

F.  C. .  District . 

(i)  Was  proof  made  within  ninety  days  from  date  of  published  notice? — Ans. .  (See 

T.  &  S.  Circular  July  16,  1887,  Sec.  10.) 
(2}  Were  there  ten  consecutive  weekly  insertions  of  published  notice  before  proof  ?— 

Ans. . 

(3)  Was  notice  definite  as  to  time,  place,  and  officer  to  take  the  proof? — Ans. . 

(4)  Was  land  properly  described  in  published  notice  ? — Ans.  • 

(5)  Was  proof  taken — 

(a)  By  Register  and  Receiver  as  advertised  ? — Ans.  — — . 
{b)  On  day  advertised  ? — Ans. . 

(6)  Was  payment  made  at  the  time  proof  was  offered  ? — Ans. . 

i7)  Do  proof,  receipt  and  certificate  bear  even  date  ? — Ans. . 
8)  Are  all  questions  in  proof  satisfactorily  answered  by  claimant  and  witnesses  ? — Ans. 


(9)  Have  they  properly  signed  all  necessary  papers  ? — Ans.  . 

(10)  Have  you  signed  and  filled  out  all  necessary  papers? — An».  ■ 

(11)  Have  you  compared  names  and  descriptions  in  sworn  statement,  published  notice,  final 

proof,  and  entry  papers,  and  found  them  correct  ? — Ans.   ■ 

(12)  Are  proof  of  publication  and  posting  of  notice  correct? — Ans. .     (No  inter- 

lineations or  erasures  of  published  notice  will  be  permitted.     See  Fernandez,  6  L.  D., 

379-) 

(13)  If  claimant  is  a  married  woman,  have  you  required  the  proper  affidavits? — Ans. . 

(See  T.  &  S.  Circular,  July  16,  1887,  Sec.  5.) 

(14)  If  claimant  naturalized,  have  you  the  original  or  certified  a  copy  of  original  papers 

(not  a  copy  of  a  copy)  ? — Ans. 

(15)  Are  any  papers  lost,  not  dated,  not  signed,  or  sealed,  if  necessary? — Ans. -. 

(16)  Do  all  the  papers  clearly  show  this  to  be  timber  or  stone  land  within  the  meaning  of 

the  statutes  ?— Ans. . 

17)  Have  you  any  information  which  leads  you  to  believe  the  contrary? — Ans. 


(17)  ,  ,  ... 

(18)  Have  you  any  personal  or  official  information,  outside  of  the  proof  papers,  raising 

doubt  or  suspicion  in  your  mind  as  to  claimant's  good  faith  in  acquiring  this  land  for 
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his  own  use  and  not  as  an  agent  for  the  benefit  of  others? — Ans.  .     (See  In 

structions,  August  19,  1884,  3  L.  D.,  84.) 
We,  the  undersigned  Register  and  Receive,  hereby  certify  that  the  foregoing  report 
made  after  careful  examination,  and  that  the  same  is  correct. 


,  Register. 

,  Receiver, 

188-. 


FINAL  HOMESTEADS. 

Register  and  Receiver's  Report. 
H.  E. .  F.  C. .  District 

(i)  Was  proof  prematurely  made  ? — Ans.  — — .     (See  Instructions  i.) 

(2)  Was  proof  made  after  seven  years  from  date  of  entry  ? — Ans. . 

If  so,  did  you  apply  Instructions  2  ? 

(3)  State  number  of  weekly  insertions  of  published  notice  ? — Ans. 


Was  notice  definite  as  to  time,  place,  and  oflficer  to  take  the  proof  ?— Ans. . 

Was  proof  taken — 

{a)  by  officer  advertised  ? — Ans. . 

!h)  On  day  advertised  ? — Ans.           ■  . 
c)  At  place  advertised  ? — Ans. . 

Was  land  properly  desciibed  in  published  notice  ? — Ans. . 

Were  names  of  witnesses  properly  published  ? — Ans. .     (See  Instructions  3.) 

(4)  Was  officer  legally  qualified  to  take  the  proof  ? — Ans. .     (See  Instructions  4.) 

(5)  Was  all  proof  taken  before  same  officer? — Ans. . 

(6J  Has  he  properly  signed  and  attested  the  proof  papers  ? — ^Ans. . 

(7)  Have  you  signed  all  necessary  papers  ? — Ans. . 

(8)  Are  names  of  claimant  and  witnesses  properly  signed  to  all  the  papers  ? — Ans. . 

(9)  Do  they  agree  with  published  notice? — Ans. . 

(10)  Have  you  compared  description  and  names  in  the  original  proof  and  final  entry  papers 

and  found  them  correct? — Ans. 

(11)  Are  proof  of  publication  and  posting  of  notice  correct? — Ans. (No  interline- 

ations or  erasures  of  published  notice  will  be  permitted.     (See  Fernandez,  6  L.  D., 

379) 
(12^  Are  any  papers  lost,  not  dated,  not  signed  or  sealed,  if  necessary  ? — Ans. . 

13)  Was  any  witness  substituted  ? — Ans. . 

4)  Are  all  absences  fully  explained  ? — Ans. 


fi 


(15)  If  claimant  fully  naturalized,  are  original  papers  furnished? — Ans. 


If  not,  did  officer  taking  proof  certify  a  copy  of  original  papers  (not  a  copy  of  a  copy)  ? 
— Ans. . 


(16)  Was  residence  established  within  six  months  from  date  of  entry? — Ans. . 

If  not,  require  reason  for  failure,  and  if  sufficient  excuse  is  given,  issue  certificate  as 
in  other  cases.     TNilson  vs.  Saint  P.,  M.  and  M.  Ry.,  6  L.  D.,  567.) 

(17)  Have  you  any  douot  of  claimant's  having  complied  in  good  faith  with  the  law? — 

Ans. . 

(18)  Have  you  any  reliable  information,  outside  of  the  record,  which  casts  suspicion  on  this 

entry  ? — Ans. . 

We,  the  undersigned  Register  and  Receiver,  hereby  certify  that  the  foregoing  report  was 
made  after  careful  examination,  and  that  the  same  is  correct. 

— — — ,  Register. 

,  Receiver, 

,  ,  loo-'. 


TIMBER  CULTURE. 

Register  and  Receiver's  Report. 
F.  C. .  District 


a 


Was  the  proof  prematurely  made? — Ans. .     (See  Instructions  i.) 

Was  it  made  after  thirteen  years  from  date  of  entry? — Ans. .     (See  Instruc- 
tions 2.) 

3)  Does  entry  form  a  compact  body  of  160  acres  in  one  section  ? — Ans. . 

4)  State  number  of  weekly  insertions  of  published  notice. — Ans. . 

Was  notice  definite  as  to  time,  place,  and  officer  to  take  the  proof? — ^Ans.  ■   . 

Was  proof  taken— 

(a)  By  officer  advertised  ? — Ans.  . 

[b)  On  day  advertised  ? — Ans. . 
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(c)  At  place  advertised  ? — Ans.  . 

Was  land  properly  described  in  published  notice  ? — Ans.  — — .    (See  Instructions  3.^ 

(5)  Was  officer  legally  qualified  to  take  the  proof? — Ans. .    (See  Instructions 4.) 

(6)  Was  all  the  proof  taken  before  the  same  officer? — Ans.  . 

(7)  Has  he  properly  signed  and  attested  the  proof  papers  ? — Ans. . 

'8)  Have  you  filled  out  and  signed  all  necessary  papers  ? — Ans. 


(9)  Are  names  of  claimant  and  witnesses  properly  signed  to  all  the  papers  ? — Ans. . 

( 10)  Do  they  agree  with  published  notice  ? — Ans.  ■■ 

(11)  Have  you  compared  descriptions  and  names  in  the  application,  proof,  and  final  entry 

papers,  and  found  them  correct  ? — Ans. . 

(12)  Are  proof  of  publication  and  posting  of  notice  correct  ? — Ans. .     (No  interline- 

ation or  erasures  of  published  notice  will  be  permitted.     (See  Fernandez,  6  L.  D., 

379.) 

(13)  Are  any  papers  lost,  not  dated,  not  signed  or  sealed,  if  necessary? — Ans.  . 

(14)  Are  original  and  non.mineral  affidavits  made  by  claimant  individually  and  on  personal 

knowledge  correct  ? — Ans.  . 

(15)  If  claimant  naturalized,  have  you  the  original  or  certified  copy  of  original  papers  (not 

a  copy  of  a  copy)  ? — Ans. . 

(16)  Have  you  any  doubt — 

fa)  That  this  laud  is  subject  to  timber  culture  entry  under  the  law  ? 
d)  That  claimant  has  fully  complied  with  the  law  as  to  the  proper  planting,  culti- 
vation, and  condition  of  the  required  number  of  trees  to  date  of  this  proof? — 
Ans. . 

We,  the  undersigned  Register  and  Receiver,  hereby  certify  that  the  foregoing  report  was 
made  after  careful  examination,  and  that  the  same  is  correct. 

•,  Regiiter, 

— ,  Receiver, 

.  188-. 


DESERT  LANDS. 

Register  and  Receiver's  Report. 

F.  C. .  District . 

(i)  Was  the  final  proof  made  after  the  expiration  of  three  years  from  date  of  entry? — 
Ans.  . 


If  so,  did  you  apply  Instructions  2? — Ans. 


(2)  State  number  of  weekly  insertions  of  published  notice  ? — Ans. . 

(3)  Was  notice  definite  as  to  time,  place,  and  officer  to  take  the  proof? — Ans.  . 

Was  proof  taken — 

{a)  By  officer  advertised  ? — Ans. . 

\b)  On  day  advertised  ? — Ans. . 

\c)  At  place  advertised? — Ans. . 

Was  land  properly  described  in  published  notice  ? — Ans. . 

(4)  Was  land  compact  according  to  departmental  construction  ? — Ans. .     (See  5  L. 

D.,  429.) 

'5)  Was  officer  legally  qualified  to  take  the  proof? — Ans. . 

'6)  Was  all  the  final  proof  taken  by  same  officer  ? — Ans. . 

^7)  Has  he  properly  signed  and  attested  all  the  proof  papers  ? — Ans. . 

(8)  Have  you  signed  and  properly  filled  out  all  necessary  papers  ? — Ans. 


(9)  Are  names  of  claimant  and  witnesses  properly  signed  to  all  the  papers? — Ans.  — — . 

(10)  Have  you  compared  description  and  names  in  the  declaratory  statement,  proof,  and 

entry  papers,  and  found  them  correct  ? — Ans.  — — . 

(11)  Are  proof  of  publication  and  posting  of  notice  correct  ? — Ans.  .     (No  interline- 

ations  or  erasures  of  published  notice  will  be  permitted.     (See  Fernandez,  6  L.  D., 

379) 
Are  any  papers  lost,  not  dated,  not  signed  or  sealed,  if  necessary  ? — Ans 


n 


If  claimant  naturalized,  have  you  the  original  or  certified  copy  of  the  original  papers 

(not  a  copy  of  a  copy)  ? — Ans. . 

(14)  Have  you  any  doubt — 

{a)  Of  desert  character  of  land  ? — Ans. 


(Jb)  Of  the  proper  irrigation  of  each  legal  subdivision  ? — Ans. 

ic)  Of  validity  of  water  right  ? — Ans.  . 

d)  Sufficiency  and  permanency  of  water  supply  ? — Ans. 


(15)  Have  you  any  information,  outside  of  the  papers,  casting  doubt  or  suspicion  on  this 
entry  ? — Ans. . 
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We,  the  undersigned  Register  and  Receiver,  do  hereby  certify  that  the  foregoing  report 
was  made  after  careful  examination,  and  that  the  same  is  correct. 

— ^ ,  Register. 

— —  ,  Receiver, 
. ,  i8— . 


AMENDMENTS  OF  APPLICATIONS  AND  ENTRIES. 

Applications  to  amend  filings  or  entries  must  be  filed  with  the  Register 
and  Receiver,  and  be  by  them  transmitted  for  the  consideration  of  the  Com- 
missioner of  the  General  Land  Office.  Registers  and  Receivers  will  not 
change  an  entry  or  filing  so  as  to  describe  another  tract,  or  change  a  date 
after  the  same  has  been  recorded. 

A  party  who  alleges  a  mistake  in  the  description  of  his  filing  or  entry, 
and  desires  to  amend  or  change  the  same  so  as  to  describe  another  tract, 
mav  do  so  in  the  manner  herein  prescribed. 

Re  must  file  with  the  Register  and  Receiver  a  statement  under  oath, 
corroborated  by  at  least  two  witnesses,  or  sustained  by  strong  corroborating 
facts  and  circumstances,  showing  the  nature  of  the  alleged  mistake  and  how 
the  same  occurred,  and  that  every  reasonable  precaution  and  exertion  had 
been  made  to  avoid  the  error,  and  that  he  has  not  sold,  assigned,  trans- 
ferred, or  relinquished  his  alleged  erroneous  filing  or  entry,  or  his  claim  to 
the  land-described  therein,  nor  agreed  to  do  so. 

He  must  show  that  the  error  did  not  result  from  want  of  a  personal  ex- 
amination of  the  land  by  himself  before  making  his  filing  or  entry,  and 
must  state  the  date  when  he  first  examined  the  land  he  desired  to  enter,  and 
the  date  he  commenced  his  settlement  or  improvements  thereon,  if  any, 
and  the  character,  extent,  and  value  of  any  such  improvements,  and  how  he 
learned  that  the  alleged  error  in  description  had  been  made. 

The  Register  and  Receiver  must  investigate  the  facts  and  transmit  the 
evidence  submitted  to  them  in  each  case  to  the  Commissioner  of  the  Gen- 
eral Land  Office,  together  with  their  written  opinion  both  as  to  the  exist- 
ence of  the  mistake  and  the  credibility  of  each  person  testifying  thereto  and 
their  recommendation  in  the  matter. 

In  case  of  an  application  for  any  entry  being  returned  to  the  district 
land  office  for  amendment,  the  Register  and  Receiver  should  write  across 
the  face  thereof:  ''Amended  to  [here  inserting  the  proper  description]  as 
per  Commissioner's  letter  of  [here  giving  initial  and  date]."  This  notation 
must  be  signed  by  the  entryman,  after  which  the  Register  and  Receiver  will 
attest  the  same  over  their  signatures  and  return  the  application  to  this  office. 
(13  C.  L.  O.,  205.) 

RELINQUISHMENTS. 

The  first  section  of  the  Act  of  May  14,  1880,  provides  that  when  a  pre- 
emption, homestead,  or  timber  culture  claimant  shall  file  a  written  relin- 
quishment of  his  claim  in  the  land  office,  the  land  covered  by  such  claim 
shall  be  held  as  open  to  settlement  and  entry  without  further  action  on  the 
part  of  the  Commissioner  of  the  General  Land  Office. 

The  Register  will  note  on  each  relinquishment,  over  his  signature,  the 
day  and  hour  of  its  receipt,  and  will  write  the  words  "canceled  by  relin- 
quishment "  (giving  date)  opposite  the  record  of  the  entry  in  the  tract-book, 
the  register  of  entries,  and  the  register  of  receipts,  and  will  draw  a  line  over 
the  number  of  the  entry  on  the  township  plat. 

On  Monday  of  each  week  the  Register  and  Receiver  are  directed  to 
transmit  to  this  office  all  the  relinquishments  accepted  by  them  the  preced- 
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ing  week,  classifying  the  same  in  their  letter  of  transmittal  by  class  of  entry 
so  transmitted. 

Relinquishments  run  to  the  United  States  alone',  and  no  person  obtains 
any  right  to  the  land  by  the  mere  purchase  of  a  relinquishment  of  a  filing 
or  entry. 

Entries  and  filings  made  for  the  purpose  of  holding  the  land  for  specula- 
tion and  the  sale  of  relinquishments  are  illegal  and  fraudulent,  and  every 
effort  in  the  power  of  the  Government  will  be  exerted  to  prevent  such  frauds 
and  to  detect  and  punish  the  perpetrators. 

Purchasers  of  relinquishments  of  fraudulent  filings  or  entries  should  un- 
derstand that  they  purchase  at  their  own  risk  so  far  as  the  United  States  is 
concerned,  and  must  seek  their  own  remedies  under  local  laws  against  those 
who,  by  ipnposing  such  relinquishments  upon  them,  have  obtained  their 
money  without  valuable  consideration. 


CONTESTS. 


Any  person  may  contest  a  filing,  entry,  location,  or  selection  made  under 
any  law  of  the  United  States,  for  any  sufficient  cause  affecting  the  legality 
or  validity  of  the  same. 

Applications  to  contest  must  be  filed  with  the  Register  and  Receiver. 

An  affidavit  is  required  in  each  case,  setting  forth  the  facts  which  consti- 
tute the  grounds  of  contest.  This  affidavit  should  be  corroborated  by  the 
affidavits  of  one  or  more  witnesses  in  cases  where  an  entry  has  been  allowed 
and  remains  of  record.  Contest  affidavits  may  be  made  before  any  officer 
authorized  to  administer  oaths. 

A  person  who  contests  and  secures  the  cancellation  of  a  pre-emption, 
homestead,  timber  culture,  or  desert  land  entry,  has  a  preference  right  for 
thirty  days  from  notice  of  the  cancellation  in  which  to  enter  the  land. 

Where  an  entry  exists  that  is  prima  facie  valid  and  an  appropriation  of 
the  land,  no  application  to  enter  will  be  received  for  another  entry  of  the 
land  until  the  existing  entry  is  vacated  by  regular  proceedings,  except  in 
cases  of  contest  under  the  third  section  of  the  timber  culture  act  of  June  14, 
1878.  Where  a  contest  with  application  to  enter  is  admitted  under  said 
section,  no  other  entry  will  be  allowed,  even  after  the  cancellation  of  the 
contested  entry,  until  after  the  contestant's  application  is  disposed  of. 
(Pfaff  vs,  Williams  ei  aL^  4'L.  D.,  455.) 

In  such  a  case  on  cancellation  of  the  contested  entry,  should  it  be  can- 
celed, the  contestant  will  be  notified  thereof  and  allowed  thirty  days  from 
receipt  of  notice  in  which  to  perfect  his  application  into  an  entry,  with  the 
information  that  in  case  he  fails  to  do  so  within  such  time  his  application 
will  be  treated  as  abandoned,  and  thereafter  another  entry  may  be  allowed 
by  the  first  legal  applicant. 

In  case  of  contests  not  coming  under  said  third  section,  the  land  becomes 
snbject  to  entry  again  immediately  after  the  cancellation  of  the  contested 
entry  by  the  first  legal  applicant,  subject,  however,  to  the  preference  right 
of  the  successful  contestant  for  thirty  days  after  notice  under  second  section, 
Act  of  May  14,  1880,  and  on  the  contestant's  making  an  entry,  regular  in 
all  respects,  in  pursuance  of  a  preference  right  to  which  he  is  entitled  under 
said  section,  any  entry  allowed  by  a  third  party  in  the  meantime  will  be  sub- 
ject to  cancellation  for  conflict  therewith,  unless  the  intervening  applicant 
takes  issue  with  the  contestant  as  to  the  right  to  make  entry  as  the  result  of 
the  contest,  when  the  matter  will  be  suspended  until  the  issue  can  be  deter- 
mined by  hearing  or  otherwise. 

When,  pending  a  contest,  a  relinquishment  of  his  entry  is  filed  by  the  de- 


866  HOMESTEADS. 

fendant,  the  Register  and  Receiver  should  accept  the  relinquishment  as  the 
result  of  the  contest,  and  canceling  the  entry  thereupon,  give  proper  notice 
to  the  contestant,  and  pl-oceed,  as  regards  the  disposing  of  the  land,  as  in- 
dicated in  the  above,  according  to  the  nature  of  the  case,  whether  brought 
under  the  third  section,  Act  of  June  14,  1878,  with  application  to  enter,  or 
otherwise ;  but  inquiry  may  be  properly  entertained  on  the  allegation  that 
the  relinquishment  was  in  fact  an  independent  transaction  and  not  the  result 
of  the  contest,  independently  of  the  time  when  the  relinquishment  is  filed, 
being  before  or  after  the  hearing. 

Contests  of  homestead  entries  on  ground  of  abandonment  can  not  be 
brought  until  after  the  expiration  of  six  months  from  date  of  entry. 

Contests  of  timber  culture  entries  on  ground  of  non-compliance  with  law 
can  not  be  brought  until  after  the  expiration  of  the  year  in  which  it  is 
alleged  the  failure  occurred. 

Contests  of  desert  land  entries  on  the  ground  of  failm-e  to  irrigate  and 
reclaim  the  land  can  not  be  brought  until  after  three  years  from  date  of 
entry. 

Contests  of  homestead,  timber  culture  and  desert  land  entries  for  other 
causes  than  abandonment  or  failure  to  comply  with  the  law,  can  be  brought 
at  any  time  after  entry  and  before  patent,  without  reference  to  the  time  al- 
lowed for  compliance  with  law. 

Contests  against  other  filings  or  entries  for  causes  affecting  the  legality  or 
validity  of  the  same,  or  against  locations  or  selections  of  any  character,  can 
be  brought  at  any  time  after  the  filing,  entry,  location,  or  selection  has  been 
made,  and  before  patent  has  issued. 

On  a  contest  being  brought,  the  officers  will  set  apart  a  day  for  hearing, 
giving  all  the  parties  in  interest  due  notice  of  the  time  and  place  of  trial. 

In  cases  of  inability  to  make  personal  service  of  the  notice,  and  when  it 
becomes  necessary  to  serve  it  by  publication,  the  Act  of  Congress  of  June  3, 
1878,  directs  that  the  same  shall  **  be  printed  in  some  newspaper  printed  in 
the  county  where  the  land  in  contest  lies;  and  if  no  newspaper  be  printed 
in  such  county,  then  in  the  newspaper  printed  in  the  county  nearest  to  such 
land." 

The  proceedings  in  such  cases  are  governed  by  the  Rules  of  Practice  ap- 
proved August  13,  1885,  vhich  are  given  in  a  separate  circular. 

SPECULATIVE  AND   COLLUSIVE  CONTESTS. 

No  preference  right  of  entry  can  be  acquired  through  a  contest  which  is 
shown  by  the  evidence  not  to  have  been  prosecuted  in  good  faith.  (Dayton 
vs,  Dayton,  6  L.  D.,  164.) 

LAND  PATENTS. 

Patents  for  lands  entered  or  located  under  general  laws  can  be  issued  only 
in  the  name  of  the  party  making  the  entry  or  location,  or,  in  case  of  his 
death  before  making  proof,  to  the  statutory  successor  making  the  proof,  as 
provided  by  law. 

The  recitals  and  description  of  land  in  patents  will  in  all  cases  follow  the 
Register's  certificate  of  entry  or  location,  as  prescribed  by  law. 

When  patents  are  ready  for  delivery  they  will  in  all  cases  be  transmitted 
to  the  local  office  at  which  the  location  or  entry  was  made  for  delivery  to 
the  party  entitled  thereto,  unless  proper  authority  for  the  delivery  otherwise 
shall  have  previously  been  filed  in  the  General  Land  Office. 

The  duplicate  receipt  or  certificate,  as  the  case  may  be,  should  be  surren- 
dered, or  its  loss  accounted  for  by  sufficient  affidavit  prior  to  delivery  of  the 
patent. 
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STATES  IN  WHICH  THERE  ARE  NO  DISTRICT  LAND  OFFICES. 

Any  vacant  tracts  of  public  land  in  Ohio,  Indiana,  and  Illinois,  States  in 
which  there  are  no  land  offices,  may,  under  the  Act  of  March  3,  1877  (19 
Statutes,  315),  "  be  entered  at  the  General  Land  Office,  subject  to  the  pro- 
visions of  law  touching  the  entry  of  public  lands,  and  the  necessary  proofs 
and  affidavits  required  in  such  cases  may  be  made  before  some  officer  com- 
petent to  administer  oaths,  whose  official  character  shall  be  duly  certified  by 
the  clerk  of  a  court  of  record,  and  moneys  received  by  the  Commissioner  of 
the  General  Land  Office  for  lands  entered  by  cash  entry  shall  be  covered 
into  the  Treasury."  In  carrying  into  effect  the  provisions  of  this  act  the 
following  method  will  be  observed  : 

A  clerk  has  been  designated  by  the  Commissioner  to  receive  and  act  upon 
the  applications  which  may  be  offered  for  such  entries,  and  to  have  charge 
of  the  correspondence  connected  therewith.  All  moneys  received  go  into 
the  charge  of  the  receiving  clerk  (designated  under  Section  461  of  the  Re- 
vised Statutes),  and  any  moneys  found  to  belong  to  the  United  States  on  the 
cases  being  finally  passed  upon  are  turned  ov^r  to  the  Treasury  according 
to  law. 

Applications  will  be  immediately  entered  in  a  preliminary  abstract  for 
each  State  in  the  order  in  which  they  are  received ;  will  be  carefully  ex- 
amined in  connection  with  the  plats,  files,  and  records,  and  admitted  or 
rejected,  according  to  the  law  and  instructions  governing  the  case.  From 
such  preliminary  abstract  the  admitted  applications  will  be  carried  to  a 
regular  monthly  abstract,  and  the  proper  certificates  and  receipts  will  be  is- 
sued by  the  Commissioner,  acting  as  ex-officio  Register  and  Receiver.  The 
entries  thus  admitted  will  be  properly  posted  in  the  tract-books,  and  the 
papers  therefor  placed  on  file,  for  such  further  action  as  may  be  necessary. 
These  entries  will  be  numbered  consecutively  in  continuation  of  the  series 
entered  upon  at  the  respective  district  offices.  The  applicants  will  be 
promptly  advised  of  the  result  of  the  examination,  and,  where  the  desired 
entries  are  admitted,  will  be  furnished  with  the  appropriate  paper,  to  be 
held  as  evidence  of  title  until  the  delivery  of  the  patents. 

In  case  of  conflicting  applications,  that  which  is  first  received  will  be  first 
acted  upon,  as  above  directed,  and  will  be  considered  as  giving  the  appli- 
cant the  legal  right  to  the  tract  applied  for,  if  unexceptionable  in  other  re- 
spects.   

REJECTED  APPLICATIONS  TO  MAKE  ENTRY. 

Where  an  application  to  file  for  or  enter  public  land  is  refused  by  the 
Register  and  Receiver,  they  must  notify  the  applicant  of  the  rejection  of  the 
application  and  the  cause  thereof,  and  that  he  is  allowed  thirty  days  for 
appeal  to  the  Commissioner  of  the  General  Land  Office.  Rejected  appli- 
cations will  be  retained  by  the  Register  and  Receiver  on  the  files  of  their 
office.     (13  Copp's  L.  O.,  243.) 

When  notice  of  rejection  is  sent  through  the  mails,  five  days  will  be  al- 
lowed for  the  transmission  of  the  notice,  and  five  days  for  the  transmission 
of  an  appeal,  making  forty  days  in  all  from  the  issue  of  notice  in  which  to 
place  the  appeal  on  ^le  in  the  district  land  office. 


APPEALS. 


Appeals  must  be  in  writing  and  be  filed  in  the  district  land  office.     An 
appeal  should  state  as  plainly  as  possible  the  ground  of  objection  to  the  de- 
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cision  appealed  from.  The  Register  and  Receiver  will  at  once  transmit  the 
appeal  to  the  General  Land  Office.  No  appeal  from  the  decision  of  the 
local  land  office  will  be  received  at  the  General  Land  Office  unless  forwarded 
through  the  local  officers  in  the  manner  herein  prescribed. 

REPORT  OF   REGISTER  AND   RECEIVER. 

The  appeal  should  be  accompanied  by  a  report  upon  the  case  by  the  Reg^- 
ister  and  Receiver.  This  report  should  recite  the  proceedings  had,  to  wit : 
The  application  and  rejection,  with  the  reasons  therefor ;  the  status  of  the 
tract  involved,  as  shown  by  the  records  of  the  office,  together  with  a  refer- 
ence to  all  entries,  filings,  annotations,  memoranda,  and  correspondence 
shown  by  such  record  relating  thereto,  so  as  to  direct  the  attention  of  the 
Commissioner  to  all  the  material  facts  and  issues  necessary  to  a  proper  de- 
termination of  the  questions  presented. 

The  report  should  be  forwarded  at  once  upon  the  filing  of  the  appeal,  ex- 
cept in  contested  cases  after  regular  hearing,  when,  unless  all  parties  request 
its  earlier  transn^ission,  it  should  not  be  made  until  the  expiration  of  the 
thirty  days  included  in  the  notice,  in  order  that  all  parties  may  have  full  op- 
portunity to  examine  the  record  and  prepare  their  arguments  upon  the  ques-  • 
tions  at  issue. 

All  documents  once  received  must  be  kept  on  file  with  the  cases,  and  no 
papers  will  be  allowed  under  any  circumstances  to  be  removed  from  such 
files  or  taken  from  the  custody  of  the  Register  and  Receiver ;  but  access  to 
the  same,  under  proper  rules,  so  as  not  to  interfere  with  necessary  public 
business,  should  be  permitted  to  the  parties  in  interest,  under  the  supervi- 
sion of  those  officers. 

ACTION   OF  GENERAL  LAND   OFFICE. 

Of  the  sufficiency  of  such  appeal  the  General  Land  Office  will  be  the 
judge,  and  will  dismiss  from  further  notice  any  case  wherein  the  appeal  is 
based  upon  frivolous  grounds,  or  where  the  proper  formalities  are  wanting, 
unless  either  in  the  record  of  the  case  or  upon  the  books  of  this  office,  some 
sufficient  cause  shall  be  found  for  further  consideration  under  the  general 
power  of  supervision  vested  in  the  Commissioner  by  law. 

APPEAL   FROM  THE  GENERAL  LAND  OFFICE. 

Upon  any  question  relating  to  the  disposal  of  the  public  lands,  appeal 
from  the  decision  of  the  Commissioner  of  the  General  Land  Office  will  lie 
to  the  Secretary  of  the  Interior  (Rev.  Stat.,  Sections  441,  2273;  except  in 
cases  of  interlocutory  orders  and  decisions  and  orders  for  hearing,  or  other 
matters  resting  in  the  sound  discretion  of  the  Commissioner.  These  cases 
constitute  matters  of  exception,  which  should  be  noted,  and  they  will  be 
considered  by  the  Secretary  on  review. 

The  appeal  is  required  to  be  made  in  writing,  fairly  and  specifically  stat- 
ing the  points  of  exception  to  the  decision  appealed  from,  and  must  be  filed 
either  with  the  Register  and  Receiver  for  transmission,  or  with  the  Commis- 
sioner, within  sixty  days  from  receipt,  by  the  party  or  his  attorney,  of  the 
notice  of  the  decision.  When  notice  is  given  through  the  mail  by  the  Reg- 
ister and  Receiver,  five  days  are  allowed  for  the  transmission  of  the  letter 
from  the  local  land  office,  and  five  days  for  the  return  of  the  appeal  through 
the  same  channel,  making  a  total  of  seventy  days  from  the  date  of  mailing. 

After  appeal  is  filed,  the  fact  of  its  receipt  and  pendency  will  be  promptly 
communicated  to  the  district  office  and  to  the  parties,  and  thirty  days  from 
service  of  such  notice  will  be  allowed  for  the  filing  of  argument  on  the 
points  involved  in  the  controversy.  At  the  expiration  of  the  time  prescribed 
the  papers  and  record  will  be  forwarded  to  the  Secretary  of  the  Interior. 
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All  arguments  shall  be  filed  with  the  Commissioner  within  the  time  specified 
in  the  notice,  in  order  that  they  may  be  referred  to  and  considered  in  trans- 
mitting the  case  to  the  Secretary,  if  deemed  expedient  by  the  Commissioner. 
Examination  of  cases  on  appeal  to  the  Secretary  will  be  facilitated  by  filing 
in  printed  form  such  argument  as  it  is  desired  to  have  considered. 

Decisions  of  the  Commissioner  not  appealed  from  within  the  period  pre- 
scribed become  final,  and  the  case  will  be  regularly  closed.  (Rev.  Stat., 
Section  2273.) 

The  decision  of  the  Secretary  is  necessarily  final,  so  far  as  respects  the 
action  of  the  Executive. 


b,— APPLICATION  AND  ENTRY  IN  GENERAL. 

F.  D.  HOBBS. 

Non-  Mineral  Affidavit, — This  affidavit  can  only  be  sworn  to  on  personal  knowledge,  and 
cannot  be  made  on  information  and  belief. 

Commissioner  Sparks  to  Register  and  Receiver^  Denver ^  Colorado^  April  7,  1887. 

You  are  advised  that  the  non-mineral  affidavit  can  be  made  only  xy^on  per- 
sonal knowledge  y  and  cannot  be  made  on  information  and  belief.  Affiant 
swears  "  that  he  is  well  acquainted  with  the  character  of  said  described  land, 
and  with  each  and  every  legal  subditnsion  thereof  having  frequently  pcused 
over  the  same  ;  that  this  knowledge  of  said  land  is  such  as  to  enable  him  to 
testify  under  standingly  with  regard  thereto  :^^  he  swears  to  the  non-mineral 
character  of  the  land  from  knowledge  thus  derived;  and  finally  he  swears 
specifically  ^^that  na  portion  of  said  land  is  claimed  for  mining  purposes  under 
the  local  customs  of  miners  or  otherwise ;  that  no  portion  of  said  land  is 
worked  for  mineral  during  any  part  of  the  year  by  any  person  or  persons;  that 
said  land  is  essentially  non- mineral  land,** 

It  is  obvious  that  a  person  who  makes  this  affidavit  without  an  intimate 
personal  knowledge  of  the  land,  swears  falsely,  is  guilty  of  perjury,  and  that 
an  entry  made  or  attempted  to  be  made  upon  such  false  affidavit  is  fraudu- 
lent in  its  inception. 

W.  A.  FITZGERALD. 

Church — fVarranly  Deed— If  a  homestead  party  who  has  sold  a  church  site,  fails  to  perfect 
his  claim,  his  warranty  deed  is  worthless  against  the  Government. 

Acting  Commissioner  HoLCOMB  /o  W.  A.  FiTJtGERALD,  Point  Cedar,  Ark.^Jnly  7,  1 882. 

I  am  in  receipt  of  your  letter  of  the  26th  ult.,  in  which  you  state  that  the 
people  of  Valley  township  have  built  a  church  upon  the  land  embraced  in  a 
homestead  entry,  and  ask  if  in  case  the  party  to  the  entry  should  fail  to  make 
final  proof  and  his  entry  be  canceled,  would  his  warranty  to  the  church 
trustees  be  recognized  by  the  Government. 

In  reply  I  have  to  advise  you  that  it  would  not.  Sec.  2288  of  the  Re- 
vised Statutes,  to  which  you  refer,  authorizes  a  party  to  a  homestead  or  pre- 
emption claim  to  transfer  ''by  warranty  against  his  own  acts"  any  portion 
of  the  land  embraced  in  his  claim  for  church,  school  or  cemetery  purposes ; 
but  if  he  fails  to  perfect  his  claim  his  deed  is  of  no  force,  as  he  has  nothing 
to  convey. 

CRONK  vs.  PAGE. 

Intimate  and  Confidential  Relations. — ^The  mere  fact  of  consanguinity  will  not  invalidate  a 
homestead  entry.  As  the  homestead  party  is  not  a  member  of  the  Receiver's  family  nor 
an  employee  in  the  land  office,  bis  entry  is  allowed  to  stand. 

Commissioner  McFarland  to  Register  and  Receiver ,  Mitchell^  Dakota,  fune  21,  1883. 
24 
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I  have  considered  the  case,  Charles  S.  Cronk  vs,  Paul  E.  Page,  involving 
H.  E.  No.  19272,  made  April  i8th,  1882,  for  the  S.  W.  ^  4-102-60, 
Mitchell  district. 

A  hearing  in  said  case  was  ordered  by  this  office  February  24th  last,  the 
complaint  charging  that  said  entry  is  illegal  on  account  of  intimate  and 
confidential  relations  existing  between  said  Page  and  Hiram  Barber,  Jr., 
Receiver,  and  that  the  latter  acted  in  collusion  with  the  former  in  procuring 
said  entry. 

Mr.  Page  is  a  comparative  stranger  to  his  uncle,  Hiram  Barber,  Jr.,  was 
educated  in  Europe,  and  knows  but  little  of  his  uncle  from  infancy  up,  hav- 
ing seen  him  last  prior  to  his  arrival  in  Mitchell,  in  the  fall  of  1879. 

Mr.  Page  is  not  a  member  of  Mr.  Barber's  family,  neither  is  he  an  em- 
ployee in  your  oiBce,  nor  does  the  evidence  disclose  any  very  intimate  and 
confidential  relations  between  them.  The  mere  fact  of  consanguinity  is  not 
of  itself  sufficient  to  invalidate  the  entry,  and  as  he  has  shown  good  faith 
in  all  particulars  with  respect  to  his  homestead  entry,  I  am  of  the  opinion 
that  this  case  does  not  come  within  the  rule  laid  down  in  the  case  of  the 
State  of  Nebraska  vs.  Dorrington  (Copp'sL.  O.,  vol.  3,  122),  and  circular 
instructions  issued  thereunder,  and  that  in  making  said  entry,  Page  only  t 
exercised  a  right  guaranteed  him  by  law.     The  contest  is  therefore  dismissed. 


RICHARDSON  vs.  LINDEN. 

Entry — C/erk  in  Local  Office. — In  view  of  the  departmental  rule  prohibiting  clerks  in  local 
offices  from  making  entries  of  public  lands,  the  acceptance  of  such  employment  is  a 
waiver,  for  the  time  being,  of  any  statutory  right  to  make  such  entry. 

The  statutory  right  to  make  an  entry,  however,  is  not  defeated  because  the  son  of  the  entry- 
man  is,  at  such  time,  chief  clerk  of  the  local  office. 

Secretary  Lamar  to  Commissioner  Sparks,  y«/K  22,  1885. 

Mrs.  Richardson  made  her  application  October  i,  1883,  ^^  enter  under 
the  provisions  of  the  Act  of  June  8,  1872  (now  embodied  m  Sections  2304 
to  2309,  U.  S.  Revised  Statutes),  and  on  the  same  day  the  fees  were  ac- 
cepted and  the  entry  was  allowed.  As  a  soldier's  widow  she  came  within 
the  purview  of  Section  2307,  which  provides,  that,  "  In  case  of  the  death  of 
any  person  who  would  be  entitled  to  a  homestead  under  the  provisions  of 
Section  2304,  his  widow,  if  unmarried,  .  .  .  shall  be  entitled  to  all  the 
benefits  enumerated  in  this  chapter,  subject  to  all  the  provisions  as  to  settle- 
ment and  improvement  therein  contained."  She  possessed  all  the  qualifica- 
tions required  by  the  law  for  making  just  such  an  entry  as  she  did  make. 
It  appears,  however,  that  at  the  date  of  her  entry  her  son  was  a  clerk  in  the 
land  office  where  the  entry  was  made,  having  been  appointed  such  on  Satur- 
day, September  29,  1883.  Her  entry  was  made  on  Monday  following. 
Only  one  day  intervened,  and  that  was  Sunday.  The  entry  could  not  have 
been  made  earlier  than  Saturday,  September  29th,  for  the  township  plat 
was  filed  on  that  day. 

There  does  not  therefore  appear  to  have  been  much  time  or  opportunity 
for  collusive  action,  even  had  it  been  contemplated.  But  such  action  is 
not  charged  or  even  intimated,  and  certainly  is  not  to  be  presumed.  Mrs. 
Richardson  exercised  a  statutory  right  which  she  had,  and  which  was  not 
destroyed  by  the  employment  of  her  son  at  the  land  office. 

In  accepting  the  office  he  could,  and  did  under  the  regulation  herein  re- 
ferred to,*  waive  for  the  time  being  any  statutory  right  which  he  may  have 
had  to  enter  lands  within  the  jurisdiction  of  said  office ;  but  it  was  not  in  his 

*  Circular  of  August  33,  1876(3  C.  L.   L.,  1448),  issued  pursuant  to  directions  contained  in  Secretary 
Chandler's  decision  of  August  3, 1876,  in  the  case  of  the  Sute  of  Nebraslca  v*.  Uorrington,  9  C.  L.  L.,  647. 
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power,  even  if  he  so  desired,  to  waive  any  right  which  another  might  have 
under  the  law.  His  mother,  the  homestead  claimant,  was  therefore  a  quali- 
fied applicant,  and  had  neither -surrendered  nor  forfeited  the  right  which  the 
homestead  law  gave  her. 

On  the  other  hand,  she  asserted  it  in  the  forms  and  through  the  methods 
prescribed  by  the  law  and  the  regulations.  Having  so  done,  the  fees  having 
been  accepted  and  the  entry  allowed,  the  only  thing  remaining  to  be  done 
by  her  in  order  to  get  full  title  to  the  land  covered  by  said  entry  was  to  in 
due  time  show  compliance  with  the  law  in  the  manner  therein  prescribed,  as 
to  residence  and  cultivation. 


NANCY  JACKSON. 

Head  of  Family. — The  wife  of  an  utterly  helpless  paralytic  is  the  head  of  a  family,  and  may 

initiate  a  homestead  entry. 
Commissioner  Stockslager  to  Register  and  Receiver,   Jackson,  Mississippi,   July  30, 

1888. 

I  am  in  receipt  of  your  letter  of  March  15,  1888,  transmitting  the  final 
proof  on  homestead  entry  No.  11884,  Nancy  Jackson,  for  S.  E.  ^,  N.  E. 
%,  Sec.  13,  T.  I  N.,  R.  6  E.,  Wash.  Mer. 

You  refused  to  issue  final  papers,  for  the  reason  that  claimant  was  a  mar- 
ried woman  at  time  of  making  entry. 

From  the  evidence  submitted  by  the  claimant,  it  appears  that  she  was 
actually  the  head  of  a  family  at  date  of  entry,  by  reason  of  her  husband's 
utter  helplessness,  caused  by  paralysis,  and  that  he  is  now  dead. 

I  am  of  the  opinion  that  claimant  was  entitled  to  make  entry  as  the  head 
of  a  family. 

You  will  therefore  issue  final  papers  upon  payment  of  the  legal  commis- 
sions. 

When  reached  for  action  in  its  regular  order,  the  entry  will  be  referred  to 
the  Board  of  Equitable  Adjudication. 


JOHN  E.  MATHIS. 

Minority — Head  of  a  Family. —ll  is  proper  to  permit  a  person,  although  umarried  and  a 
minor,  if  actually  and  in  point  of  fact,  as  in  this  case,  the  head  of  a  family,  to  make  a 
homestead  entry.     Decision  December  2,  1882,  in  ex  parte  Brown,  overruled. 

Commissioner  Stockslager  to  Register  and  Receiver,  Little  Rock,  Ark.,  March  12,  1889. 

I  have 'considered  the  appeal  of  John  E.  Mathis  from  your  decision  of 
December  20,  1887,  rejecting  his  final  proof  on  homestead  entry  No.  12406, 
S.  %y  N.  E.  X>  Sec.  15,  T.  3  N.,  R.  11  W.,  made  February  24,  1881, 
proof  made  December  16,  1887,  before  you,  for  the  reason  that  he,  the 
claimant,  was  less  than  18  years  of  age  when  he  made  his  entry,  and  was 
also  unmarried. 

It  appears  that  Mathis'  father  was  a  Confederate  soldier  and  that  he  lost 
his  life  in  battle  during  the  late  civil  war.  His  mother  has  been  a  cripple 
.for  17  years  and  he  has  been  her  only  support  since  a  child.  He  has  also 
an  only  sister  dependent  upon  him,  and  claims  that  he  was  competent,  as 
the  head  of  a  family,  at  the  date  of  entry,  to  make  the  same  within  the  mean- 
ing of  Section  2289,  United  States  Revised  Statutes. 

There  was  no  attempt  made  by  Mathis  to  deceive  the  Register  (Gibbs)  in 
the  matter  of  his  qualifications,  when  he  made  his  application  to  homestead, 
as  he  stated  the  case  in  full.  His  improvements  are  substantial,  and  the 
value  thereof  appears  to  be  at  least  J200,  and  his  residence  on  the  land  has 
been  continuous  since  the  middle  of  March,  1881.  Entire  good  faith  is 
manifest. 
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After  a  careful  consideration  of  the  case  I  find  myself  unable  to  sustain 
your  rejection  of  the  proof  as  to  the  want  of  qualification  of  Mathis  to  make 
his  entry  within  the  meaning  of  the  statute  as  the  head  of  a  family. 

It  is  my  opinion  that  it  is  proper  to  permit  a  person,  although  unmarried 
and  a  minor,  if  actually  and  in  point  of  fact,  as  in  this  case,  the  head  of  a 
family,  to  make  a  homestead  .entry.  The  proof  of  such  fact  should  be  clear, 
and  it  is  sufficiently  so  in  the  case  at  bar.  Though  such  ruling  is  not  in  ac- 
cordance with  the  practice  in  this  office  since  the  decision  of  Commissioner 
McFarland,  December  a,  1882,  in  ex  parte  Brown,  yet  it  is  not  only  a 
proper  interpretation  of  the  law,  but  in  accordance  with  the  prior  ruling  in 
the  case  published  in  Vol.  i  Lester,  page  365. 

Therefore  if  the  proof,  herewith  returned,  shall  be  found  in  all  other 
points  sufficient,  you  will  issue  final  papers  on  payment  of  the  legal  commis- 
sions, giving  them  current  number  and  date,  and  forward  them  with  your 
current  monthly  returns. 

H.  A.  KEYS. 

Head  of  a  Family, — A  married  person  only  can  be  the  "  head  of  a  family ''  within  the  mean' 
ing  of  the  homestead  law. 

Acting  Comviissioner  Stone  /^  H.  A.  Keys,  China^  La,f  August  23,  1889. 

I  am  in  receipt  of  your  letter  of  no  date  setting  forth  the  facts  that  your 
mother  when  a  widow  made  a  homestead  entry  j  that  she  recently  married; 
that  her  present  husband,  according  to  the  laws  of  the  State,  is  not  obliged 
to  support  her  family.  And  further,  that  you,  who  are  but  nineteen  and  the 
eldest,  with  your  brother,  are  obliged  to  support  your  sisters.  You  then  ask 
if  your  mother  may  relinquish  her  entry  to  you  for  the  benefit  of  her  children. 

In  reply,  I  will  state  that  under  the  law  a  person  is  not  qualified  to  make 
a  homestead  entry  unless  he  be  twenty-one  years  of  age  or  the  head  of  a 
family. 

In  case  of  like  kind,  so  far  as  relates  to  the  point  in  question.  Commis- 
sioner McFarland  construed  the  ''head  of  a  family"  to  mean  a  married 
person.     (See  ex  parte  Brown  case,  Dec.  2,  188-i.) 

Subsequently,  Commissioner  Stockslager  held  that  "  a  person,  although  a 
minor  and  unmarried,  if  actually  and  in  point  of  fact  the  head  of  a  family, 
might  make  a  homestead  entry."     (Mathis  case,  16  C.  L.  O.,  41.) 

In  my  opinion  Mr.  McFarland's  construction  is  correct. 

You  are  not,  therefore^  considered  qualified  to  make  a  homestead  entry 
under  the  rulings  of  this  office. 


KAMANSKI  vs.  RIGGS. 

Homestead  Contest — Deserted  Wife. — A  •*  deserted  wife  "  is  qualified,  as  the  ".head  of  a 
family/'  to  make  a  homestead  entry.  The  offer,  on  the  part  of  the  husband,  of  trivial 
sums  nominally  for  the  support  of  the  family,  and  the  refusal  of  such  money  on  the  part 
of  the  wife,  do  not  necessarily  disprove  the  fact  of  desertion. 

First  Assistant  Secretary  Chandler  to  Acting  Commissioner  Stone,  July  31,  1889. 

The  records  of  your  office  show  the  S.  W.  ^  Sec.  24,  T.  28  N.,  R.  8  E., 
Niobrara,  Nebraska,  to  have  been  embraced  in  the  homestead  entry  of  Wil- 
liam A.  Riggs,  made  April  3,  1883,  and  canceled  by  relinquishment  April 
7,  1885. 

On  June  13,  1885,  Adaline  Riggs  made  homestead  entry  for  the  tract 
named. 

On  or  about  December  5,  1885,  Charles  Kamanski  initiated  contest 
against  the  entry  last  referred  to,  alleging  that  ^'Adaline  Rig^  is  the  lawful 
wife  of  William  A.  Riggs,  and  he  is  a  non-resident  of  the  State,  and  con- 
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tributes  to  the  support  of  said  wife,  and  that  he  has  used  his  homestead 
right." 

A  hearing  upon  said  contest  was  had  at  the  local  office  on  February  lo 
and  II,  1886.  The  claimant,  Riggs,  objected  to  the  proof  of  service  of 
notice  in  that  it  did  not  state  place  of  service.  The  local  officers  allowed 
the  contestant  to  amend  the  return,  whereupon  the  claimant  objected  to  the 
amended  return  for  the  reason  that  it  was  not  signed  by  the  contestant  who 
"is supposed  to  have  sworn  to  the  said  return." 

The  amended  return  is  endorsed  on  the  notice  of  contest.  It  is  signed 
and  sworn  to  by  the  contestant  before  the  Register,  and  dated  February 
loth,  the  day  of  hearing.  The  objection  to  said  return  was  properly  **  held 
to  be  insufficient.** 

Upon  the  testimony  submitted  at  the  said  hearing,  the  local  officers  ren  • 
dered  separate  opinions.  The  Receiver  found  the  claimant  (Riggs)  to  be  a 
deserted  wife,  and  that  her  entry  should  remain  intact.  The  Register  found 
that  the  fact  of  her  desertion  had  not  been  shown,  and  recommended  the 
cancellation  of  the  entry. 

The  contestant  (Kamanski)  appealed  from  the  ruling  of  the  Receiver, 
and  the  claimant  (Riggs)  from  that  of  the  Register. 

On  June  7,  1888,  your  office  dismissed  the  contest  subject  to  the  right  of 
appeal.     From  this  action  the  contestant  appeals  here. 

I  fully  concur  in  the  conclusion  reached  by  your  office.  While  the  claim- 
ant left  the  place  where  she  had  lived  with  her  husband  before  the  latter  left 
the  country,  the  evidence  shows  that  she  was  driven  away  by  personal  violence 
inflicted  by  the  latter,  to  say  nothing  of  his  misconduct.  The  evidence 
also  repels  the  idea  that  the  claimant's  entry  was  for  the  benefit  of  her  hus- 
band, who  had  exhausted  his  right.  The  trifling  remittances  referred  to,  if 
ever  made  by  Riggs,  indicate  an  attempt  to  make  out  a  case  for  the  contest- 
ant, rather  than  an  effort  to  support  the  claimant  and  children. 

The  evidence  not  only  shows  the  claimant  to  have  been  on  June  13,  1885, 
when  she  made  her  entry,  a  deserted  wife  and  consequently  a  qualified 
homesteader — Glaze  vs,  Bogardus  (2  L.  D.,  311;  11  C.  L.  O.,  54);  Porter 
vs,  Maxfield  (5  L.  D.,  42;  13  C.  L.  O  ,  148),  but  tends  strongly  to  impeach 
the  integrity  of  the  contest. 

The  decision  appealed  from  is  affirmed. 


GEORGE  MALE. 

Bastard^Head  of  a  Family. — ^The  mother  of  an  illegitimate  child  is  regarded  as  the  head 

of  a  family. 
Commissioner  SPARKS  to  George  Male,  Kiowa,  Barber  county,  Kansas,  June  12, 1886. 

In  the  eye  of  the  law  a  bastard  child  is  reckoned  **  nullus  filius,"  but  the 
mother  of  such  child  is  recognized  as  its  natural  guardian,  and  has  the  right 
to  its  full  custody  and  control,  even  as  against  the  putative  father,  and  she  is 
bound  to  maintain  it ;  and  I  am  therefore  of  the  opinion  that  such  mother, 
even  if  under  twenty-one  years  of  age,  should  be  and  is  entitled  to  all  the 
rights  and  privileges  conferred  upon  the  **head  of  a  family"  under  the  pro- 
visions of  the  preemption,  homestead  and  timber  culture  laws. 


BARTL  vs.  WEST. 


Entry-^ Naturalisation — Under  the  homestead  law,  the  right  of  entry  is  given  to  a  citizen 
of  the  United  States,  or  one  "  who  has  filed  his  declaration  of  intention  to  become  such, 
%\  required  by  the  naturalization  laws." 

A  declaration  of  intention  to  become  a  citizen  filed  by  the  father,  inures  under  section  2168 
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Revised  Sutates,  to  the  benefit  of  his  minor  son,  if  the  father  dies  prior  to  becoming  a 
citizen. 

Secretary  ViLAS  to  Commissioner  Stockslager,  February  25,  1889. 

Section  2168  of  the  Revised  Statutes  of  the  United  States  provides  that : 

When  any  alien,  who  has  complied  with  the  first  condition  specified  in  section  twenty-one 
hundred  and  sixty- five,  dies  before  he  is  actually  naturalized,  the  widow  and  the  children  of 
such  alien  shall  be  considered  as  citizens  of  the  United  States,  and  shall  be  entitled  to  all 
rights  and  privileges  as  such,  upon  taking  the  oaths  prescribed  by  law. 

The  first  condition  of  Sec.  2165,  referred  to  above,  is  the  usual  declara- 
tion of  intention,  required  of  aliens  who  desire  to  become  citizens  of  the 
United  States.  This  condition  was  complied  with  by  Bartl's  father,  as 
shown,  and  he  died  before  becoming  actually  naturalized.  By  operation  of 
the  statute  just  quoted,  the  declaration  of  the  father  to  become  a  citizen  of 
the  United  States  inured,  upon  his  decease,  to  the  benefit  of  the  minor  son, 
Xavier  Bartl,  and  the  latter  thereby  became  entitled  to  all  the  rights  by 
virtue  of  said  declaration,  that  the  father  was  entitled  to  in  his  lifetime. 
Under  the  homestead  law,  the  right  of  entry  is  given  to  a  citizen  of  the 
United  States,  or  one  ''  who  has  filed  his  declaration  of  intention  to  become 
such,  as  required  by  the  naturalization  laws."  It  appears,  therefore,  that 
when  Bartl  settled  on  the  land  in  di<;pute  in  1881,  he  was,  in  respect  to  the 
objection  now  presented,  duly  qualified  to  initiate  a  homestead  claim.  For 
this  reason  the  objection  can  not  be  sustained.  See  case  of  Scotford  vs, 
Huck  (8  L.  D.,  60).  The  land  in  dispute  is  accordingly  awarded  to  Bartl, 
subject  to  his  completing  his  citizenship  and  otherwise  complying  with  the 
law.  This  will  have  the  effect  to  destroy  the  contiguity  of  the  two  remain- 
ing tracts  covered  by  West's  filing  and  entry,  and  for  that  reason  the  latter's 
entry  must  be  canceled  in  its  entirety,  unless  he  shall  elect  either  to  retain 
one  of  the  forties  not  in  dispute  and  relinquish  as  to  the  remaining  tracts,  or 
relinquish  his  entire  entry,  in  which  latter  event  his  relinquishment  should 
be  allowed  without  prejudice  to  his  making  a  new  filing  for  other  tracts. 

With  this  modification,  your  said  decision  is  affirmed. 


JOHN  KAVANAUGH. 

Homestead  Entry — Administrator. — An  administrator  is  not  authorized  under  Section  2291 
of  the  Revised  Statutes  to  consummate  the  inchoate  claim  of  a  deceased  homesteader. 

First  Assistant  Secretary  Chandler  to  Acting  Commissioner  Stone,  August  15,  1889. 

James  Curry,  as  administrator  of  the  estate  of  John  Kavanaugh,  a  de- 
ceased homestead  entryman,  appeals  to  this  Department  from  the  decision 
of  your  office  of  April  20,  1887,  involving  the  S.  W.  ^  Sec.  34,  T.  141  N., 
R.  63  W. ,  Fargo  district,  Dakota  Territory. 

In  said  decision  it  is  found  that  Kavanaugh  ''has  acted  in  bad  faith,"  his 
final  proof  is  rejected,  and  his  entry  (homestead)  and  final  certificate  are 
held  for  cancellation. 

The'  present  appeal,  however,  is  subject  to  dismissal  on  another  ground. 
It  is  taken  by  Curry,  as  administrator  of  the  deceased  entryman,  and  prayer 
is  made  that  the  entry  be  permitted  **  to  stand  and  the  administrator  allowed 
patent  for  the  land."  If  the  proof  were  sufficient  and  the  entry  should  be 
permitted  to  stand,  patent  could  not  issue  to  the  administrator.  (Bone  vs. 
Dickerson's  Heirs,  8  L.  D.,  p.  455  ;  16  C.  L.  O.,  80.)  As  to  the  right  of 
Curry,  as  administrator,  to  appeal,  the  only  case  in  which  the  statute  ex- 
pressly clothes  an  administrator  or  executor  with  any  authority  in  reference 

*he  claim  of  a  deceased  homestead  entryman  is  where  both  p>arents  are 

\  leaving  an  infant  child  or  children  (Revised  Statutes,  2292),  andKa- 

ugh  died  a  single  man  without  children.     It  has  been  decided  by  this 
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Department  that  an  administrator  is  not  authorized  under  Section  2291  of 
the  Revised  Statutes,  to  consummate  the  inchoate  claim  of  a  deceased  home- 
steader (H.  A.  Gale,  6  L.  D.,  573).  Section  2296  of  the  Revised  Statutes 
provides  that  '*  No  lands  acquired  under  the  provisions  of"  the  homestead 
law  "shall  in  any  event  become  liable  to  the  satisfaction  of  any  debt  con- 
tracted prior  to  the  issuing  of  the  patent  therefor."  This  language  is  broad 
enough  to  cover  all  cases  where  patent  has  not  issued,  but  conceding  for  ar- 
gument's sake  that  where  proper  proof  has  been  made  and  nothing  is  want- 
ing to  perfect  the  title  except  issuance  of  patent,  and  there  are  no  alienees, 
heirs,  devisees,  or  others  authorized  to  take  directly,  the  land  would  be  as- 
sets liable  to  the  satisfaction  of  the  claims  of  creditors  of  the  decedent 
rather  than  revert  to  the  Government,  and  that  under  such  circumstances 
an  administrator  would  have  the  right  under  the  general  law  to  intervene, 
by  appeal  to  this  Department,  for  the  protection  of  the  creditors ;  still  it  is 
not  shown  in  this  case,  either  that  there  are  no  alienees,  heirs,  devisees,  or 
others  authorized  to  take,  or  that  there  are  any  creditors. 

I  am,  therefore,  of  the  opinion  that  there  is  no  error  in  the  conclusion 
reached  by  your  office  in  said  decision. 

The  same  is  therefore  affirmed. 


MICHAEL  LYONS. 

Service  in  the  Army, — A  soldier  now  serving  in  the  army  can  make  a 
homestead  entry  and  get  title  thereunder,  provided  he  resides  on  and  culti- 
vates the  land  as  required  by  law.  Section  2308  embraces  only  persons  who 
served  in  the  army  during  the  war  of  the  rebellion. 

Acting  Commissioner  Stone  to  MICHAEL  Lyons,  Fort  Reno^  Indian  Territory y  July  1 1, 
1889.     (16C.  L.O.,  100.) 


FONTS  vs.  THOMPSON. 

**  Trade  and  Business^'* — One  who  occupies,  and  is  making  use  of  public  land  for  business 
purposes,  prior  to  the  entry  thereof,  is  precluded  from  appropriating  such  land  under  the 
homestead  law,  which  excludes  from  entry  thereunder  land  "  actually  settled  and  occu- 
pied for  the  purpose  of  trade  and  business." 

Acting  Secretary  MuLDROW  to  Acting  Commissioner  Stockslager,  November  22,  1887. 

It  appearing  from  the  record  that  Fonts,  since  1874,  has  made  use  of  the 
land  for  the  purpose  of  maintaining  a  health  resort  thereon,  I  am  of  the 
opinion  that  the  tract  in  question  at  the  date  of  his  said  homestead  entry, 
was  ''actually  settled  and  occupied  for  the  purpose  of  trade  and  business" 
within  the  meaning  of  section  2258,  Revised  Statutes,  which  provides  that 
land  so  occupied  shall  not  be  subject  to  pre-emption."  * 

I  therefore  concur  in  your  conclusion  that  said  homestead  entry  of  Fonts, 
upon  land  not  subject  to  pre-emption,  should  be  held  for  cancellation. 

Your  decision  is  affirmed. 


MILLIS  vs.  BURGE. 

Application  for  Reinstatement. — An  application  for  the  reinstatement  of  a  canceled  entry 
constitutes  an  appropriation  of  the  land  involved,  subject,  however,  to  intervening  ad- 
verse rights. 

Secretary  Lamar  to  Commissioner  SPARKS,  March  20,  1 886. 

I  have  before  me  the  case  of  George  E.  Millis  vs.  Alfred  Burge,  involving 

•  A  homestead  entry  for  lands  originally  settled  upon  by  the  claimant  and  others  as  a  townsite,  and  actually 
occupied  for  the  purposes  of  trade  and  business,  is  illegal  and  must  be  canceled.    Doud  ei  al.  vs.  Slocomb 
9  L.  O.t  533 :  16  C.  L.  O.,  900. 
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the  N.  E.  ^  of  said  Section.  This  action  was  taken  because  it  appeared 
that  one  Wm.  Bell  had  the  prior  right  to  said  N.  W.  ^,  under  his  homestead 
entry  made  November  17,  1885.  With  his  application  Hansen  filed  a  cor- 
roborated affidavit  to  the  effect  that  he  had  taken  up  his  residence  on  said 
N.  E.  %  on  or  about  March  15,  1886. 

By  the  decision  of  the  Department  dated  March  5,  1888,  the  application 
of  Hansen  to  make  homestead  entry  for  said  N.  E.  ^  was  allowed,  "sub- 
ject to  any  prior  valid  adverse  claim." 

By  letter  of  May  16,  1888,  your  office  returned  the  papers  in  the  case  with 
the  statement  that  it  now  appears  the  said  N.  E.  ^  is  covered  by  the  pre- 
emption cash  entry  of  one  Delos  Sullivan,  made  December  15,  1887,  ip 
which  settlement  was  alleged  on  April  7,  1887,  and  said  letter  asks  **  instruc- 
tions as  to  how  to  proceed  in  the  matter." 

The  question  presented  by  the  record  is  an  ordinary  one  of  priority  of 
right,  and  might  have  been  disposed  of  by  your  office,  under  the  published 
ruling  of  the  Department,  without  an  additional  examination  here  at  this 
time. 

In  the  case  of  PfafF  vs.  Williams  (4  L.  D.,  455  ;  13  C.  L.  O.,  38),  it  was 
held  that  a  legal  application  to  make  entry  is,  while  pending,  equivalent  to 
actual  entry,  so  far  as  the  applicant's  rights  are  concerned,  and  withdraws 
the  land  embraced  therein  from  any  other  disposition  until  final  action 
thereon. 

Under  this  rule  it  would  seem  from  the  record  here  presented  that  the 
entry  of  Sullivan  is  not  a  prior  ''claim,  inasmuch  as  Hansen's  application 
was  pending  when  Sullivan's  claim  was  initiated." 

On  the  other  hand,  it  may  be  that  Hansen  has  failed  in  compliance  with 
law,  and  that  Sullivan's  rights  have  intervened. 

While  the  facts  necessary  to  determine  the  priority  of  right  are  unknown, 
I  am  unable  finally  to  dispose  of  the  case. 

I  suggest,  however,  that  the  usual  course  adopted  in  cases  of  conflicts  of 
entries  be  followed  in  this,  and  that  the  tract  be  awarded  to  the  entry  man 
who  is  found  to  have  the  prior  valid  adverse  claim. 


EUGENE  G.  F.  MORATH. 

The  failure  of  a  homestead  applicant  to  exercise,  within  a  reasonable  time, 
a  preferred  right  of  entry,  warrants  the  presumption  that  said  applicant  has 
abandoned  his  claim. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General  Land  Office^  Not/. 
4,  1889.     (9  L.  D.,  541 ;  16  C.  L.  O.,  200.) 


WILLIS  A.  ERSKINS. 

Section  2joj  Revised  Statutes — Private  Entry. — Public  lands  aflfected  by  the  repeal  of  Sec- 
tion 2303,  Revised  Statutes,  are  not  subject  to  private  entry  until  they  have  been  offered 
at  public  sale. 

A  private  cash  entry,  though  illegally  allowed,  is,  while  of  record,  a  bar  to  the  allowance  of 
a  homestead  entry  for  the  land  included  therein. 

First  Assistant  Secretary  CHANDLER  to  Commissioner  Stockslager,  May  21,  1889. 

I  have  considered  the  appeal  of  Willis  A.  Erskins  vs.  The  United  States, 
from  the  decision  of  your  office  dated  February  24,  1888,  rejecting  his  ap- 
plication to  make  homestead  entry  for  the  S.  W.  ^  of  S.  E.  14^,  N.  ^  of 
S.  E.  j[^,  S.  W.  ^  of  N.  E.  ^,  Sec.  34,  T.  13  N.,  R.  i  W.,  New  Orleans 
land  district.  La. 

The  record  shows  that  on  May  5,  1887,  one  Attwood  Violett  made 
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private  cash  entry  No.  10,474,  for  the  S.  J^  of  N.  E.  j{,  and  N.  W.  }(  of 
N.  E.  }{  and  S.  W.  j{,  Sec.  34,  T.  13  N.,  R.  i  W.,  and  on  May  20th, 
same  year,  he  made  private  cash  entry  No.  10,545,  for  the  S.  E.  ^  and  N. 
W.  5^,  Sec.  34,  T.  13  N.,  R.  1  W.,  in  said  land  district. 

The  land  included  in  Violett's  entries  was  offered  at  public  sale  in  1839, 
and  not  having  been  sold  became  subject  to  private  cash  entry,  and  so  re- 
mained until  the  passage  of  the  Act  of  Congress  approved  June  21,  1866. 
Section  one  of  which  act  provides : 

That  from  and  after  the  passage  of  this  act,  all  the  public  lands  in  the  States  of  Alabama, 
Mississippi.  Louisiana,  Arkansas  and  Florida,  shall  be  disposed  of  according  to  the  stipula- 
tions of  the  homestead  law  of  twentieth  May,  eighteen  hundred  and  sixty  two  (14  Stat.  66, 
Sec.  2303.  Revised  Statutes). 

By  an  Act  of  Congress  approved  July  4,  1876,  the  foregoing  provisions  of 
Section  i  of  the  Act  of  June  21,  1866,  were  repealed ;  but  at  the  same  time 
it  further  declared,  "And  provided  that  the  public  lands  affected  by  this  act 
shall  be  offered  at  public  sale  as  soon  as  practicable  from  time  to  time,  and 
according  to  the  provisions  of  existing  law,  and  shall  not  be  subject  to 
private  entry  until  they  are  so  offered"     (19  Stat.,  73.) 

The  records  of  your  office  fail  to  show  that  any  of  this  land  has  been 
offered  at  public  sale  in  accordance  with  the  provisions  of  said  act  of  July  4, 
1876,  and  was  not,  therefore,  at  the  date  of  Violett* sentry,  subject  thereto. 
While  said  entry  remained  of  record,  however,  the  land  covered  there- 
by was  not  subject  to  disposal  under  the  homestead  law,  and  the  local 
officers  were  justified  in  refusing  to  allow  Erskins  to  make  entry  according 
to  his  application. 

Violett's  entries  being,  according  to  the  records  of  your  office,  invalid 
and  illegal,  are  hereby  held  for  cancellation,  and  you  are  directed  to  give 
him  notice  that  he  will  be  allowed  ninety  days  from  service  of  such  notice 
within  which  to  show  cause  why  said  entries  should  not  be  canceled.  If  he 
shall,  within  the  time  specified,  present  anything  in  support  of  said  entries, 
you  will  consider  the  same  and  determine  his  rights  thereunder.  If  nothing 
shall  be  submitted  by  the  cash  entryman,  you  will,  at  the  expiration  of  said 
period,  cancel  said  cash  entries.  Erskins'  application  to  make  homestead 
entry  should  be  held  subject  to  the  final  disposition  of  Violett's  entries,  and 
if  those  entries  be  finally  canceled,  that  application  should  be  allowed,  unless 
something  not  presented  by  the  record  now  before  me  prevents  such 
action. 

The  decision  appealed  from  is  accordingly  modified. 


JEREMIAH  H.  MURPHY. 

VotW  Entry  of  Record. — A  subsisting  void  entry  is  no  bar  to  the  subsequent  legal  applica- 
tion of  the  person  who  made  such  entry. 

Secretary  Lamar  to  Commissioner  Sparks,  March  Tjy  1886. 

I  have  considered  the  appeal  of  Jeremiah  H.  Murphy  from  the  decision  of 
your  office  of  August  30,  1884,  rejecting  his  application  to  make  timber 
culture' entry  for  the  N.  W.  i^  of  section  8,  township  113,  range  77,  Huron, 
Dakota. 

This  tract  was  embraced  in  a  lot  of  entries  known  as  the  Spencer  entries, 
and  was  entered  by  Louis  Bernchein,  January  22,  1883,  as  timber  culture 
entry  No.  1005.  By  letter  of  November  2,  1883,  the  Commissioner  of  the 
General  Land  Office  notified  the  Register  and  Receiver  that  all  of  these 
entries  were  held  for  cancellation,  as  being  fraudulent  in  their  inception, 
and  directed  the  local  officers  to  notify  the  parties  to  show  cause  within 
sixty  days  why  they  should  not  be  canceled.     By  letter  of  January  25, 
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1884,  the  Commissioner,  referring  specially  to  **T.  C.  Entry,  No.  1005, 
Louis  Bemchein,  January  22,  1883,"  and  reciting  that  no  cause  being 
shown  why  these  entries  should  not  be  cancelled,  says,  **  I  have  this  day 
caused  said  entries  to  be  cancelled  on  the  files  and  records  of  this  office,  and 
you  will  so  note  on  your  records  .  .  .  notif3nng  the  several  parties  of  the 
action  taken,  and  that  they  will  be  allowed  sixty  days  in  which  to  appeal 
therefrom." 

Before  the  expiration  of  the  time  allowed  for  appeal,  Jeremiah  H.  Mar- 
phy,  on  February  6,  1884,  made  timber  culture  entry  No.  4502  for  this 
tract.  By  letter  of  April  29,  1884,  the  Commissioner  notified  the  local 
officers  that,  no  appeal  having  been  taken  by  Bemchein  within  sixty  da3rs 
from  the  decision  canceling  his  entry,  the  decision  had  become  final ;  and 
they  were  notified  to  hold  the  land  subject  to  entry  by  the  first  legal  appli- 
cant. On  May  20,  Murphy  presented  to  the  local  officers  a  second  applica- 
tion for  this  tract,  his  application  and  affidavit  bearing  date  May  14.  This 
application  was  rejected  by  the  local  officers,  and  your  office  affirmed  this 
decision,  on  the  ground  that  appellant's  entry  No.  4502  was  intact  on  the 
records  of  the  local  office  (although  subsequently  canceled)  when  the  second 
application  was  made.  By  letter  of  May  31,  1884,  ^rom  the  Commissioner 
of  the  General  Land  Office,  Murphy's  entry  No.  4502  of  February  6,  1884, 
was  canceled,  upon  the  ground  that  it  was  erroneously  allowed,  and  vvas 
"  illegal  and  void  ab  initio.^' 

June  5,  1884,  Joseph  Slater  made  timber  culture  entry  No.  5314  for  this 
tract. 

If  the  cancellation  of  Bernchein's  entry  did  not  become  final  until  after 
the  expiration  of  sixty  days  from  the  Commissioner's  decision  of  January 
25,  1884,  the  entry  of  Murphy,  of  February  6,  being  erroneously  allowed, 
was  as  you  decided  illegal  and  void  ab  initio,  A  void  act  is  an  absolute 
nullity,  and  has  no  force  or  effect  whatever.  Therefore  Murphy's  entry  of 
February  6  was  not  a  bar  to  his  application  of  May  20,  and  it  was  not  neces- 
sary that  his  first  entry  should  be  finally  canceled  to  authorize  his  second 
application.  This  principle  is  fully  announced  in  the  case  of  David  Lutz  (3 
L.  D.,  181;  II  C.  L.  O-,  259).  The  decision  of  your  office  is  therefore 
reversed,  and  Murphy's  application  will  be  allowed. 

The  entry  of  Joseph  Slater  of  June  5,  1884,  made  pending  the  appeal  of 
Murphy,  should  be  canceled. 

FRED  MUSKE. 

Administrator — Entry  for  Infant  Children — Final  Proof — Where  a  homestead  settler 
dies  before  completing  the  proceedings  for  making  a  homestead  entry,  the  administrator 
may  make  such  entry  for  the  benefit  of  the  infant  children  (^the  mother  being  dead),  and 
in  due  time  make  the  required  final  proof. 

Commissioner  Mc  Far  LAND  to  Register  and  Receiver  ^  St.  Cloudy  Minn,,  March  19,  1 883. 

The  only  provisions  in  the  homestead  law  which  relate  to  the  infant 
children  of  deceased  settlers  who  were  not  soldiers  during  the  late  rebellion 
are  embraced  in  Sec.  2292,  Revised  Statutes.  Said  section  provides  that 
in  case  of  the  death  of  both  father  and  mother,  leaving  an  infant  child  or 
children  under  twenty-one  years  of  age,  the  right  and  fee  shall  inure  to  the 
benefit  of  such  child  or  children.  Muske,  Sr. ,  did  not  make  a  homestead  en- 
try, but  he  did  make  an  application  (hereinbefore  referred  to),  which  was  re- 
jected. He  died  before  the  execution  of  the  relinquishments  referred  to,  after 
having  occupied  and  cultivated  the  land  named  for  nearly  seven  (7)  y^dxs.  It 
appears  from  the  papers  in  the  case  that  Muske  made  improvements  on  the 
land,  valued  at  I1500,  and  cultivated  40  acres.  Since  his  death  the  admin- 
istrator has  continued  the  cultivation  and  improvement  of  the  land.     The 
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Statutes  do  not  establish  very  clearly  the  right  of  an  administrator  to  make 
final  proof  in  cases  where  an  entry  has  been  made  by  a  parent  afterwards 
deceased ;  but  this  office,  on  February  4,  1879,  ruled  in  the  case  of  Hiram 
Cook,  who  made  entry  in  Kirwin  district,  Kansas,  and  was  afterward  poi- 
soned by  his  wife,  for  which  she  was  imprisoned  for  life,  that  the  guardian 
of  Cook's  minor  children  could  make  final  proof  on  the  entry,  and  the  final 
papers  be  issued  in  favor  of  said  children.  No  rule  appears  to  have  been 
established  by  this  office  under  which  the  right  and  fee  can  be  conveyed  to 
infant  children  in  cases  where  the  surviving  parent  has  only  completed  the 
preliminary  forms  (affidavit  and  application)  and  has  not  paid  the  fee  and 
commissions  necessary  to  complete  the  entry.  In  former  years  no  credit 
was  given  for  settlement  prior  to  entry,  and  no  right  acquired  by  such  settle- 
ment; but  the  Act  of  May  14,  1880,  declares  that  the  homesteader's  right 
shall  relate  back  to  date  of  settlement,  provided  that  he  makes  his  homestead 
application  within  the  proper  period.  Instances  may,  and  undoubtedly  will, 
hereafter  arise,  in  which  infant  children  will  inherit  the  right  acquired  by  a 
parent  who  settles  upon  unsurveyed  land,  makes  valuable  improvements 
thereon,  and  dies  before  the  survey  of  the  land.  In  such  a  case  I  think  the 
administrator  or  guardian  of  the  infant  children  would  have  an  undoubted 
right  to  perfect  the  deceased  parent's  claim  by  making  entry  in  his  (the 
parent's)  name.  The  case  of  Muske,  Sr.,  presents  similar  features,  as  he 
was  prevented  from  making  an  entry,  not  because  the  land  was  unsurveyed^ 
but  because  it  was  reserved  from,  entry  until  some  months  after  his  death, 
when  the  land  was  relinquished  (as  hereinbefore  stated)  in  recognition  of 
his  claim.     There  is  no  adverse  claim  to  this  land. 

You  will,  therefore,  permit  Fred  Muske,  Jr.,  to  enter  the  land  under  the 
Hd.  law,  as  administrator  for  the  benefit  of  the  infant  children  of  Fred 
Muske,  Sr.,  deceased. 

The  administrator  may  also  make  final  proof  after  due  publication,  and 
you  will  issue  final  papers  in  the  name  of  such  of  the  children  as  were  under 
the  age  of  twenty-one  years  at  date  of  Muske's  death.  The  names  of  the 
children  to  whom  the  right  and  fee  inures  under  Sec.  2292,  R.  S.,  may  be 
determined  by  certificate  of  Probate  Judge,  and  each  of  the  names  must  be 
given  in  final  certificate.  Muske's,  Sr.,  application  and  affidavit  made  Sep- 
tember 8,  1874,  and  now  on  file  in  this  office,  will  be  filed  with  the  entry 
papers  when  ihey  reach  this  office. 


ABRAHAM  SWISHER. 

Heirs. — In  case  of  the  death  of  both  the  homestead  entryraan  and  his  wife,  the  patent  shall 
go  to  his  heirs  or  devisee,  according  to  Sec.  2291  R.  S. 

Commissioner  SPARKS  to  Register  and  Receiver ^  La  Grande^  Oregon^  May  6,  1 885. 

With  your  letter  of  January  27,  1885,  you  transmitted  proof  tendered  by 
Abraham  Swisher,  claiming  to  be  only  heir  of  Charles  B.  Swisher,  deceased, 
on  homestead  entry  No.  1523,  made  March  25,  1881,  for  the  W.  J^  N.  W. 
^,  Sec.  25,  and  E.  J^  N.  E.  ^,  Sec.  26,  Tp.  9  S.,  R.  45  E. ;  also  protest 
filed  by*A.  Augustus,  administrator  of  the  estate  of  C.  B.  Swisher,  deceased, 
against  the  acceptance  of  said  proof,  he  claiming  to  represent  the  devisees  of 
Frances  E.  Swisher,  widow  of  the  deceased  cntryman. 

It  appears  that  Chas.  B.  Swisher  died  in  May,  1883,  leaving  a  widow  (but 
no  children);  she  died  in  November,  1883,  after  devising  the  tract  in  ques- 
tion to  Nora  and  Chas.  Waterbury,  her  brother  and  sister,  who  are  minors ; 
and  it  is  in  their  interest  the  protest  was  filed. 

You  decided  in  favor  of  the  devisee,  and  referred  to  my  predecessor's  let- 
ter of  February  9,  1883,  to  the  R.  and  R.  at  Fergus  Falls,  Minn.  (9  L.  O., 
331)9  as  a  precedent. 
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The  decision  referred  to  seems  to  ignore  the  provisions  of  Sec.  2291, 
Revised  Statutes,  which  reads  *  *  »  <•  the  person  making  such  entry  ; 
or  if  he  be  dead,  his  widow ;  or  in  case  of  her  death,  his  heirs  or  devisee 
^  *  ^  shall  be  entitled  to  a  patent. '*  For  this  reason  I  am  unable  to 
agree  with  your  conclusions,  and  therefore  reverse  your  decision. 


LUNDY  vs.  HOEBEL. 

Entry — Contestants  Preference  Might. — An  eutry  of  land  apparently  free  from  the  preference 
right  of  a  successful  contestant,  is  presumptively  legal,  and  should  not  thereafter  be  can- 
celed without  due  service  on  the  entryman  of  the  notice  required  in  contest  cases  under 
the  Rules  of  Practice. 

Jurisdiction  is  not  acquired  by  the  local  office  in  the  absence  of  due  and  legal  service  of 
notice. 

First  Assistant  Secretary  MuLDROW  to  Commissioner  STOCKSUiGEK, /u/y  21,  1888. 

Where,  as  in  this  case,  the  cancellation  of  an  entry  has  been  procured  by 
a  contestant,  and  more  than  three  and  a  half  months  thereafter  such  con- 
testant has  not  come  forward  to  signify  his  intention  to  exercise  his  prefer* 
ence  right  of  entry,  and  the  tract  of  land  embraced  in  the  canceled  entry, 
after  such  period,  is  entered  by  a  third  party,  such  entry  is  presumptively 
legal,  and  should  not  be  canceled  without  due  service  on  the  entryman  of 
the  notice  required  in  all  contest  cases  by  Rules  of  Practice  in  force  in  this 
Department. 

The  attempted  service  of  notice  in  this' case  was  unauthorized,  and  con- 
ferred no  jurisdiction  on  the  local  officers  over  the  person  of  the  defendant, 
and  consequently  no  jurisdiction  to  hear  and  determine  the  matter  submitted 
to  them  on  the  ex  parte  affidavits  furnished  by  Lundy.  Appellant  is  entitled 
to  his  day  in  court,  and  to  an  opportunity  to  show  cause  why  his  entry 
should  not  be  canceled. 

The  decision  of  your  office,  holding  his  entry  for  cancellation  on  the 
ground  that  it  conflicts  with  Lundy's,  is  therefore  erroneous.  The  action 
of  the  local  officers  in  overruling  appellant's  motion  to  dismiss  was 
proper,  but  the  case  should  have  been  continued  for  service  of  notice  on 
the  defendant. 

For  the  reasons  given,  Lundy 's  entry  will  be  suspended,  and  a  day  fixed 
by  the  local  officers  for  a  hearing  in  the  case,  giving  him  a  reasonable  time, 
alter  receipt  of  notice  of  this  decision,  to  secure  service  on  Hoebel,  whose 
entry  in  the  meantime  will  remain  of  record. 

The  decision  of  your  office  is  accordingly  reversed. 


WILLIAM  E.  McINTYRE. 

Sale  after  Final  Proof— Transferee. — The  sale  or  encumbrance  of  the  land  after  6nal 
proof  brings  no  new  element  into  the  case  when  the  validity  of  the  entry  is  under  con- 
sideration. 

The  right  of  the  party  in  interest,  as  grantee  or  mortgagee,  to  appear  and  maintain  the 
validity  of  the  entry,  is  recognized ;  but  if  such  entry,  prior  to  patent,  is  found  to  be  in- 
valid, it  will  be  canceled,  irrespective  of  the  interest  of  subsequent  grantees,     # 

An  entry  should  not  be  canceled  on  the  report  of  a  special  agent. 

The  Land  Department  has  full  authority  to  cancel  fraudulent  entries. 

Secretary  ViLAS  to  Acting  Commissioner  Stockslager,  January  30,  1888. 

This  case  was  certified  to  me  under  certiorari  proceedings  reported  in 
4  L.  D.,  527. 

William  E.  Mclntyre  filed  his  application  for  homestead  entry  for  the  N. 
W.  %  of  Sec.  30,  T.  135,  N.,  R.  63  W.,  Fargo  land  district,  DakotaTerri- 
tory,  July  5,  1882,  and  commuted  same  to  cash  entry  Junes,  1883,  ^^^  ^^ 
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the  same  date  conveyed  same  by  warranty  deed  to  one  Jane  B.  Noyes,  the 
consideration  named  being  sixteen  hundred  dollars.  Noyes  deeded  by  war- 
ranty deed  to  George  B.  Phelps  the  same  tract  with  other  property,  the  con- 
sideration named  being  one  thousand  dollars,  and  also  on  the  same  date 
deeded  same  tract  with  other  property  to  Hazen  and  Clement  by  warranty 
deed;  the  consideration  named  being  one  hundred  dollars. 

On  the  14th  of  August,  1883,  the  entry  was  canceled  for  fraud,  upon  the 
report  of  a  special  agent.  October  22,  1883,  Noyes  made  application  for 
hearing  through  the  local  office.  April  30,  1885,  a  hearing  was  had  pur- 
suant to  the  Commissioner's  order,  when  all  of. the  parties  in  interest  ap- 
peared by  attorney  and  moved  to  dismiss  the  proceedings,  for  the  reason 
that  no  complaint  was  filed  against  the  land  of  said  Mclntyre  or  those  hold- 
ing under  him,  and  that  no  information  or  definite  information  had  been 
furnished  the  attorney  or  parties  of  the  nature  and  cause  of  the  accusation 
against  them. 

The  motion  was  denied,  and  the  Government  offered  three  witnesses  who 
testified  to  the  meagre  improvements  upon  the  land,  and  that  Mclntyre 
never  established  or  maintained  a  residence  upon  the  land.  The  attorney 
for  Mclntyre  et  aL  declined  to  cross-examine  the  witnesses  or  to  ofTer  any 
testimony  in  support  of  the  entry,  or  to  impeach  the  witnesses  who  testified 
upon  behalf  of  the  Government,  preferring  to  rely  upon  the  position  that 
the  testimony  offered  did  not  outweigh  that  accepted  by  the  local  office, 
and  that  Noyes  et  aL  being  innocent  purchasers  were  entitled  to  protection 
as  such,  there  being  no  fraud  or  bad  faith  upon  their  part.  All  of  the 
questions  in  this  case  have  frequently  been  decided  by  the  Department  in 
similar  cases,  and  the  rules  are  so  well  settled  that  it  is  only  deemed  neces- 
sary to  refer  to  them. 

It  is  uniformly  held  that  the  sale  or  encumbrance  of  the  land  after  final 
proof  brings  no  new  element  into  the  case  when  the  validity  of  the  entry  is 
under  consideration.  John  C.  Featherspil  (4  L.  D.,  570;  13  C.  L.  O., 
90);  George  B,  Thompson  (6  L.  D.,  263;  14  C.  L.  O.,  250). 

The  Department  recognizes  the  right  of  the  party  in  interest  as  grantee, 
mortgagee,  etc.,  to  appear  and  be  heard  for  the  purpose  of  assisting  to  main- 
tain the  validity  of  the  entry  (see  case  of  R.  M.  Sherman  et  al. ,  4  I>.  D. ; 
544;  13  C.  L.  O.,  63);  yet  where  the  invalidity  is  made  to  appear  at  any 
time  prior  to  the  issue  of  patent,  the  Government  has  the  right,  and  it  be- 
comes the  duty  of  the  Department  charged  with  due  enforcement  of  the 
land  laws,  to  cancel  the  entry,  notwithstanding  the  interest  of  subsequent 
grantees  or  mortgagees.  To  all  such  the  rule  of  caveat  emptor  applies.  R. 
F.  Pettigrew  et  aL  (2  L.  D.,  598;  11  C.  L.  O.,  76);  Root  vs.  Shields  (i 
Wool.,  564);  Charlemagne  Tower  (2  L.  D.,  780;  10  C.  L.  O.,  397); 
Whitaker  vs.  Southern  Pacific  R.  R.  Co.  (2  C.  L.  L.,  919). 

While  the  practice  in  this  case  under  consideration  was  irregular  in  can- 
celling the  entry  of  Mclntyre  August  14,  1883,  upon  the  report  of  the  spe- 
cial agent  (see  the  Le  Cocq  cases,  decided  December  13,  1883),  since  which 
time  the  practice  uniformly  requires  a  hearing  before  cancellation,  after  entry 
has  been  made — see  Henry  Cliff  (3  L.  D.,  216;  11  C.  L.  O.,  279);  United 
States  vs.  Copeland  et  aL  (5  L.  D.,  170 ;  13  C.  L.  O.,  169);  and  George  T. 
Burns  (4  L.  D.,  62  ,  12  C.  L.  O.,  i44)-r-yet  it  appears  that  this  error  was  in 
effect  cured  by  the  hearing  which  was  afterwards  had  pursuant  to  your  order  of 
April  4,  1884,  ^"^^  ^^^  parties  in  interest  have  therefore  had  their  day  in  court. 
The  testimony  taken  at  the  hearing  fully  established  fraud  on  the  part  of 
the  entryman. 

The  Land  Department  has  full  authority  to  cancel  entries  for  fraud.  (2 
L.  D.,  599  and  783;  11  C.  L.  O.,  76,  and  10  C.  L.  O.,  397.)  The  follow- 
ing are  the  appellant's  assignments  of  error: 
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First.  The  Commissioner  had  not  power  to  adjudicate  a  forfeiture  of  land 
or  money,  nor  to  avoid  or  annul  a  sale  made  under  the  public  land  laws. 

Second.  The  complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action  or  forfeiture. 

Third.  The  facts  found  by  the  Hon.  Commissioner  do  not  constitute  a 
cause  of  forfeiture,  and  the  evidence  does  not  tend  to  establish  any  such 
cause. 

Fourth.  The  evidence  shows  that  the  land  is  now  owned  by  bona  fide 
purchasers,  hence  the  proceeding  should  have  been  dismissed. 

An  examination  of  the  entire  record  and  the  testimony  taken  at  the  hear- 
ing convinces  me  that  none  of  such  assignments  of  error  are  tenable. 

Your  action  of  September  25,  1885,  refusing  to  reinstate  said  entry,  and 
adhering  to  your  action  of  August  14,  1883,  cancelling  the  same,  is  hereby 
affirmed. 

ALDRICH  vs.  ANDERSON. 

Contract  to  Sell. — A  contract  to  sell  part  of  homestead  claim  is  void,  and  will  not  affect 
the  legal  status  of  the  claimant.     Only  an  absolute  conveyance  will  defeat  his  right. 

Secretary  TELLER  to  Commissioner  McFarland,  December  29,  1 883. 

I  have  considered  the  case  of  Elisha  B.  Aid  rich  vs.  Joseph  Anderson,  on 
appeal  by  Aldrich  from  your  decision  of  April  6,  1882,  dismissing  the  con- 
test. This  case  was  initiated  July  22,  1880,  on  allegations  that  Anderson 
was  *'  holding  the  land  for  speculative  purposes,  and  had  already  sold  one- 
half  thereof — having  made  a  written  contract  therefor." 

It  appears  that  Anderson  filed  a  soldier's  declaratory  statement  September 
15*  1876,  for  the  S.  E.  ^  of  Sec.  10,  Tp.  8,  R.  10  W.,  Bloomington,  Ne- 
braska, and  made  homestead  entry  therefor  March  7,  1877.  On  December 
16,  1876,  (as  appears  from  the  date  thereof,)  he  signed  a  written  contract 
with  one  Carkins,  whereby  for  the  consideration  of  ^100,  he  agreed  to 
make  and  execute  to  Carkins,  on  or  before  May  1,  1881,  (at  which  date  it 
was  supposed  Anderson  would  have  acquired  title  to  the  tract,)  a  warranty 
deed  for  the  S.  }i  of  the  tract.  The  testimony  is  conflicting  as  to  whether 
this  contract  was  actually  made  upon  the  day  of  its  date,  or  subsequently  to 
the  date  of  Anderson's  entry ;  nor  is  this  material  for  the  purposes  of  this 
decision,  because  the  principle  to  be  applied  will  embrace  either  date. 

The  question  involved  is  as  to  the  effect  of  this  contract  upon  Anderson's 
entry ;  and  the  rulings  of  your  office  and  of  this  Department  have  generally 
held  that,  if  a  contract  of  this  character  could  be  enforced  against  the  home- 
stead entryman,  it  was  fatal  to  his  claim;  otherwise  not.  Further  consid- 
eration of  the  question  leads  me  to  the  conclusion  that  such  a  contract,  if 
not  absolutely  forbidden  by  statute,  is  hostile  to  the  whole  spirit  and  purpose 
of  the  homestead  law,  and  to  the  public  policy  relative  thereto,  and  can  not 
be  enforced.  This  view  is  held  by  the  Court  in  Dawson  vs,  Merille  (2  Ne- 
braska, 119),  in  which  they  say  that  if  the  provisions  of  the  homestead  law 
do  not  directly  prohibit  the  making  of  such  contracts,  they  do  most  clearly 
indicate  a  policy  adverse  to  them,  and  hence  that  being  against  public  pol- 
icy, a  court  will  not  lend  its  aid  to  enforce  them.  And  in  Oaks  vs.  Heaion 
ei  al.  (44  Iowa,  116),  where  the  question  was  like  that  in  the  present  case, 
the  court  held  that  an  occupier  of  land  under  the  homestead  law,  cannot 
make  a  valid  contract  to  convey  his  homestead  when  he  shall  have  acquired 
the  legal  title. 

If  such  contract  is  not  valid,  it  is  void,  and  can  not  be  enforced  against 
the  party  making  it ;  and  being  without  legal  significance,  it  is  not  the 
alienation  which  the  law  prohibits. 

The  rulings  in  Nebraska  and  Iowa  accord  with  the  well  settled  doctrine 
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tbat  a  contract  inconsistent  with  public  policy  can  not  be  enforced. 
(Coppell  vs.  Hall,  7  Wall.,  542;  Marshall  vs,  R.  R.  Co.,  16  How.,  314; 
Scudder  vs,  Andrews,  2  McLean,  464;  Leavitt  vs.  Palmer,  3  N.  Y.,  19.) 

I  am  of  the  opinion  that  a  contract  made  prior  to  the  acquisition  of  title 
to  convey  land  embraced  in  a  homestead  entry,  after  the  entry  man  shall 
have  acquired  title,  is,  if  not  illegal,  against  the  public  policy,  and  can  not 
be  enforced,  and  that  an  absolute  conveyance  only  can  defeat  his  right;  and 
hence  that  Anderson's  contract  to  convey  to  Carkins  a  portion  of  the  land 
embraced  in  his  entry,  was  of  no  legal  effect,  and  can  not  change  his  status 
upon  the  record. 

I  affirm  your  decision. 

MARY  LEWIS. 

Deserted  Wife — Good  Faith — Settlement. — No  settlement  right  can  attach  to  land  covered 
by  a  homestead  entry.  In  view  of  the  facts  and  the  good  faith  of  Mrs.  Lewis,  she  is 
allowed  to  make  entry  without  subjecting  it  to  adverse  rights. 

Secretary  Tkller  to  Commissiofter  McFarland,  November  15,  1884. 

I  have  considered  the  appeal  of  Mary  Lewis,  deserted  wife  of  John  T. 
Lewis,  from  your  office  decision  of  May  19,  1884,  denying  her  application 
for  re-instatement  of  her  husband's  homestead  entry  No.  3493  of  the  N.  yi 
of  S.  E.  %,  and  S.  E.  %  of  Sec.  17,  Tp.  35  N.,  R.  3  E.,  W.  M.,  Olympia, 
Washington  Territory. 

John  T.  Lewis  made  said  homestead  entry  October  21,  1879,  and  it  was 
canceled  February  29,  1884,  for  voluntary  relinquishment. 

Whereupon,  the  same  day,  one  Nelson  Gorten  filed  declaratory  statement 
No.  8298  for  the  tract  in  question,  alleging  settlement  January  1 2th  preceding. 

Ic  transpires  through  her  application  (embodied  in  a  duly  corroborated 
affidavit  filed  in  the  local  office  on  or  about  March  29,  1884),  that  the  said 
John  T.  Lewis  made  said  homestead  entry,  and  complied  with  legal  require- 
ments until  April,  1883,  when  he  abandoned  the  land  and  deserted  her,  and 
has  not  since  returned  ;  that  about  the  time  of  his  abandoning  her  he  gave 
her  a  moiety  of  his  personalty,  and  surrendered  possession  of  his  duplicate 
receipt  and  all  the  improvements  upon  the  premises  to  her ;  that  she  and  her 
five  children  continued  to  reside  upon  and  cultivate  the  tracts  until  the 
latter  party  of  July,  1883,  when,  owing  to  ill  health,  she  went  to  visit  a  neigh- 
bor, while  her  children  continued  to  reside  upon  and  cultivate  the  land  until 
November,  1883,  when  she  removed  to  La  Conner  (situate  in  the  same 
county),  to  the  better  provide  for  herself  and  children  ;  that  in  January, 
1884,  she  learned  that  Gorten  had  taken  forcible  possession  of  her  house 
upon  the  tract  in  question,  which  she  had  left  locked,  with  a  part  of  her 
goods  and  chattels,  and  thereupon  in  February  ensuing  she  had  instituted  an 
action  in  ejectment  detinue  against  him,  wherein  judgment  was  rendered  in 
her  favor  March  first  ensuing.  Wherefore  she  applied  for  reinstatement  of 
her  husband's  entry,  but  your  office  rejected  her  application  upon  the  ground 
that  said  entry  having  been  canceled,  no  right  can  inure  to  her  by  virtue 
whereof  she  can  assert  claim  under  the  same.  Although  I  concur  in  such 
view,  and  approve  your  action  rejecting  her  application,  I  can  not  approve 
your  further  action  allowing  her  to  make  entry  in  her  own  right,  *^ subject  to 
any  valid  adverse  claim^^^  inasmuch  as  I  think  she  should  be  permitted  to 
make  entry  of  the  tract  unconditionally,  or  subject  to  no  adverse  claim. 
Her  allegations  evidencing  her  good  faith  are  uncontroverted,  and  should 
preclude  any  one  else  from  initiating  an  adverse  claim  in  the  premises. 

It  has  been  repeatedly  and  invariably  held  by  this  Department  that  no 
settlement  right  can  attach  to  land  covered  by  a  homestead  entry,  and  that 
a  filing  without  previous  settlement  is  a  nullity. 

25 
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It  has  been  shown  that  Gorten  filed  his  declaratory  statement  February 
29,  1884,  ^^^  very  day  Lewis'  entry  was  canceled,  and  that  he  alleged  set- 
tlement January  12th  preceding.  It  was  not  competent  for  him  to  settle  as 
alleged,  such  settlement  having  been  a  trespass  vi  et  armis,  and  hence  his 
filing  was  a  nullity. 

It  is  true  Mrs.  Lewis  has  not  made  entry;  but  having  evidenced  her  entire 
good  faith,  I  think  her  case  falls  within  the  reason  of  the  rule  established  by 
the  Department  in  the  case  of  Murphy  vs,  Taft  (9  Copp,  213),  and  that  such 
entry  should  be  permitted  thereunder. 

Your  decision  is  modified  accordingly. 


DILLIVAN  vs.  SNYDER. 

Widow* s  Right. — A  widow  may  make  in  her  own  right  a  homestead  entry, 
though  at  such  time  holding  land  covered  by  the  homestead  entry  of  her 
deceased  husband,  upon  which  final  proof  has  not  been  made. 

Secretary  Lamar  to  Commissioner  SPARKS,  September  30,  1886.     (5  L.  D.,  184;   13  C.  L. 
O.,  182.)  

RACHEL  M.  McKEE. 

Entry — Married  fVoman. — A  married  woman  is  not  authorized  by  Section  2289  of  the 
Revised  Statutes  to  make  homestead  entry. 

Secretary  Teller  to  Commissioner  McFari^ND,  y«»^  20,  1 883. 

I  have  considered  the  application  of  Rachel  M.  McKee,  dated  September 
II,  1882,  to  make  homestead  entry  for  the  N.  E.  j^  of  the  N.  E.  l(  of  Sec. 
32,  T.  I  S.,  R.  66  W.,  Denver,  Col.,  land  district,  on  appeal  from  your 
decision  of  the  7th  of  December  last,  rejecting  the  application  on  the  ground 
that  she  is  a  married  woman. 

Her  attorney,  Daniel  Witter,  Esq.,  has  filed  an  argument  with  me,  to 
show  that  Section  2289  of  the  Revised  Statutes  has  not  at  any  time  hereto- 
fore been  properly  construed  by  this  Department. 

I  have  carefully  considered  the  questions  raised  in  the  case,  in  connection 
with  the  arguments  of  counsel  and  your  decision ;  and  I  am  compelled  to 
reach  the  conclusion  that  the  view  expressed  by  you  contains  the  proper 
construction  of  section  2289.  This  view  is  in  accordance  with  the  practice 
of  the  Department  since  the  enactment  of  the  homestead  law,  and  I  see  no 
reason  whatever  for  setting  it  aside. 

Your  decision  is  affirmed. 


MARIA  GOOD  NKfe  WILCOX. 

Marriage. — After  an  unmarried  woman  has  made  a  homestead  entry,  she  may  marry  with- 
out annulling  such  entry,  provided  she  fully  complies  with  the  homestead  law  in  the  mat- 
ter  of  residence  and  cultivation. 

Secretary  Lamar  to  Commissioner  Sparks,  October  22, 1886. 

I  am  clearly  of  the  opinion  that  the  fact  of  Maria  Good's  marriage  did 
not  in  any  degree  impair  the  right  which  she  acquired  under  her  entry. 

Upon  reference  to  the  decisions  of  your  office  on  the  question  here  in- 
volved, I  find  that  the  practice  has,  so  far  as  I  have  been  able  to  discover, 
heretofore  been  uniform  in  recognizing  the  right  of  a  married  woman  to 
complete  a  homestead,  initiated  by  entry  before  marriage. 

On  the  loth  of  February,  1874,  your  office,  in  passing  upon  this  question, 

ruled  that  a  single  woman  who  makes  an  entry  under  the  homestead  laws 

"does  not  forfeit  her  right  under  the  homestead  laws  by  marriage,  provided 

le  fulfils  the  requirements  of  the  statute  as  regards  settlement  and  cultiva- 
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tion  of  the  land  embraced  in  her  homestead  entry  "(i  C.  L.  O.,  3).  See 
also  the  following  cases:  Mary  Satt,  decided  by  your  office,  August  25, 
1877  (4  C.  L.  O.,  X03);  Eda  M.  Camochan,  decided  September  29,  1881 
(8  C.  L.  O.,  121);  Herman  L.  Phelps,  decided  January  9,  1883  (9  C*  L.. 
O.,  196).  In  the  case  of  Rosanna  Kennedy  (10  C.  L.  O.,  152),  my  prede- 
cessor. Secretary  Kirkwood,  having  under  consideration  the.effect  of  a  pre- 
emption entry,  and  discussing  the  difference  between  that  and  a  homestead 
entry,  held,  as  to  a  homestead  entry,  that  "the  marriage  of  a  single  woman 
subsequent  to  her  entry  is  not  a  waiver  or  forfeiture  of  her  rights.**  Be- 
lieving as  I  do,  that  the  practice,  as  indicated  by  the  decisions  cited,  has 
been  in  accordance  with  the  law,  and'  that  appellant,  by  her  marriage,  lost 
no  right  acquired  through  her  homestead  entry,  I  must  reverse  yoUr  de- 
cision. 

I  do  not  pass  upon  the  proof  made  as  to  residence  and  cultivation^  as  that 
has  not  been  acted  upon  by  your  office. 


MRS.  R.  C.  GETTANY. 

Acting  Commissioner  Stockslager  to  Mrs.  R.  C.  GettanYi  Fairmont^  Nebraska^  Feb- 
ruary 25,  1888. 

Where  a  man  and  woman  marry  after  each  has  made  a  homestead,  proof 
can  be  made  for  the  entry  upon  which  the  married  residence  is  maintained, 
but  cannot  be  made  for  both  entries  after  the  abandonment  of  one  to  live 
together  on  the  other.  The  married  residence  cannot  be  maintained  on  two 
different  tracts  under  the  homestead  law.  Either  entry  can  be  commuted 
before  marriage,  if  the  law  has  been  complied  with  for  a  sufficient  length  of 
time. 

No  residence  being  required  under  the  timber  culture  laws,  the  marriage 
of  parties  who  have  each  made  a  T.  C.  entry  does  not  affect  their  compliance 
with  law  upon  such  entries. 

L.  A.  TAVENER. 

Homestead  Entry — Residence — Husband  and  Wife. — A  husband  and  wife,  living  as  one 
family,  can  not  maintain  separate  residences  at  the  same  time  and  in  the  same  house,  so 
that  each  by  virtue  of  said  residence  may  perfect  an  entry  under  the  homestead  law. 

Secretary  NOBLE  to  Commissioner  Groff,  September  27,  1889. 

On  November  2,  1881,  Lydia  A.  Tavener  made  homestead  entry  No. 
7173,  for  the  E.  J^  of  the  S.  W.  ^  of  Sec.  5,  T.  27  N.,  R.  7.  W.,  Niobrara 
lana  distrct,  Nebraska.  On  the  same  day  J.  F.  Fanning  made  homestead 
entry  of  the  adjoining  tract,  the  S.  E.  ^  of  said  Sec.  5.  On  April  26, 
1882,  the  two  parties  named  were  married.  Three  days  later,  on  April  29, 
1882,  they  claim  to  have  established  residence — he  upon  the  tract  claimed 
by  him,  and  she  upon  the  tract  claimed  by  her — in  a  house  built  upon  the 
line  between  the  two  quarter  sections  and  partly  upon  both.  On  November 
8,  1886,  husband  and  wife  appeared  at  the  local  office  at  Niobrara,  where 
the  husband  made  proof  of  having,  with  his  family,  resided  since  November 
2,  188 1,  (four  years  and  one  week)  upon  the  S.  E.  %,  of  Sec.  5.  Final 
receipt  having  been  issued  to  him,  his  wife  applied  to  make  final  proof  upon 
the  adjoining  tract.  In  said  proof  she  shows  specifically  that  she  had  been 
careful  to  occupy  the  end  of  the  house  which  was  located  on  her  own  claim  ; 
and  there  is  corroborative  testimony  such  as  that  of  John  M.  Rose,  who 
states  under  oath : 

That  I  have  slept  at  the  house  over  night  at  different  times,  and  did  at  one  time  in  the 
spring  of  1884,  board  at  their  place  for  three  weeks;  and  that  during  my  stay  there  the  said 
Lydia  A.  Fanning,  formerly  Lydia  A.  Tavener,  did  sleep  upon  her  own  claim,  viz.,  the  E. 
yi  of  the  S.  W.  X  of  Sec.  5,  T.  27  N.,  R.  7  W. 
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The  Register  rejected  the  proof  upon  the  grotmd  that — 

J.  F.  Fanning,  husband  of  claimant,  has  this  day  made  proof  apon  the  tract  adjatnif«g, 
which  was  accepted,  and  receipt  issued  ;  and  for  the  farther  reason  that  hosband  and  wife 
can  not  hold  two  different  tracts,  and  comply  with  the  law  as  to  residence  npon  and  cnlti- 
vatioo  of  both  at  the  same  time,  although  the  house  is  built  across  the  line  and  occupied  by 
both  parties. 

The  Receiver  endorsed  upon  the  proof  the  following : 

This  proof  is  approved,  and  I  recommend  the  issuance  of  final  certificate,  for  the  reason 
that  it  is  shown  that  at  date  of  entry,  November  2,  i88i,  claimant  was  duly  qualified  to 
make  the  same,  being  a  single  woman  over  the  age  of  twenty*  one  years,  and  a  citizen  of  the 
United  States ;  that  her  marriage  at  a  subsequent  date  did  not  invalidate  her  rights  by  virtue 
of  said  entry;  and  it  satisfactorily  appears  that  she  has  complied  with  ail  the  legal  require- 
ments of  the  homestead  law  to  date. 

In  support  of  this  position  counsel  for  appellant  cites  the  case  of  Maria 
Good(5  L.  D.,  196;  13C.  L.  O.,  102).  But  the  cases  are  by  no  means  parallel. 
The  Department  in  the  Maria  Good  case  recognized  **  the  right  of  a  married 
woman  to  complete  a  homestead  claim  initiated  by  entry  before  marriage." 
The  obvious  meaning  being,  to  complete  it  by  complying  with  the  require- 
ments of  law — among  others  that  of  actual  residence  upon  the  land.  This,  it 
is  clear,  the  claimant  in  the  case  at  bar  has  not  done.  A  husband  and  wife, 
living  as  one  family,  can  not  maintain  separate  residences  at  the  same  time ; 
and  as  the  husband  has  been  permitted  to  prove  up  on  his  residence,  the 
wife  cannot  also  prove  up  on  account  of  her  residence  in  the  same  house 
with  her  husband  and  during  the  same  period.  Your  office  decision  is 
affirmed. 

WILLIAM  C.  ELSON. 

Quarter  Section — Acreage, — A  homestead  settler  is  entitled  to  enter  a  quarter  section  as 
surveyed,  though  it  contains  more  than  160  acres.  The  call  of  quantity  must  yield  to 
description.  The  limitation  as  to  acreage,  if  applicable  at  all,  must  be  applied  only  to 
such  entries  as  embrace  several  subdivisions  not  forming  a  quarter  section  as  surveyed. 
The  rule  that  entries  shall  be  restricted  to  such  number  of  subdivisions  in  a  quarter  sec- 
tion as  most  nearly  approximate  in  area  160  acres,  abolished. 

Secretary  ViLAS  to  Commissioner  Stockslager,  June  14,  1888. 

Your  decision  of  May  25,  1886,  required  this  appellant  to  relinquish  one 
of  the  four  minor  subdivisions  of  the  quarter  section  upon  whicti  he  had 
made  his  homestead  entry,  the  N.  E.  ^  of  Sec.  3,  T.  112  N.,  R.  61  W., 
Huron,  Dakota,  land  district.  The  quarter  section  is  subdivided  into  lot  i 
containing  51.85  acres;  lot  2  51.85,  the  S.  W.  ^  of*  N.  E.  J^,  40  acres, 
and  the  S.  E.  ^  N.  E.  ^,  40  acres,  making  a  total  of  183.70;  and  you 
observe  that  by  dropping  one  of  the  two  latter  tracts,  the  entry  would  be 
more  nearly  approximated  to  160  acres  than  it  now  is. 

This  is  said  to  be  the  rule  of  applying  the  statute,  which  it  is  claimed 
limits  an  entry  man  to  160  acres  in  quantity.  Yet  by  this  rule  the  statute 
must  be  violated  whenever,  by  the  approximation,  more  than  160  acres  aj-e 
allowed  to  the  entryman.  I  do  not  think  that  rule  is  a  correct  interpreta- 
tion of  the  statute,  certainly  as  applied  to  a  case  like  this.  The  statute  (R. 
S.,  Sec.  2289)  provides  that  every  qualified  person 

"Shall  be  entitled  to  enter  one  quarter  section  or  a  less  quantity  of  un- 
appropriated lands  ,  .  .  subject  to  pre-emption,  at  I1.25  per  acre,  or  80 
acres  or  less  of  such  unappropriated  lands,  at  1(12.50  per  acre,  to  be  located 
in  a  body,  in  conformity  to  the  legal  subdivision  of  the  public  lands,  and 
after  the  same  have  been  surveyed.  And  every  person  owing  and  residing 
on  land  may,  under  the  provisions  of  this  section,  enter  other  lands  lying 
contiguous  to  his  land,  which  shall  not  with  the  land  so  already  owned  and 
occupied  exceed  in  the  aggregate  160  acres." 
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This  claimant  entered  "one  quarter  section"  in  conformity  to  the  legal 
subdivisions  of  the  public  lands  after  the  same  was  surveyed.  He  was  so 
*'  entitled."  I  am  unable  to  discern  any  authority  in  the  statute  for  denying 
to  him  the  right  it  explicitly  gives,  because  the  quarter  section  contains  more 
than  1 60  acres. 

That  was  not  his  fault,  nor  does  it  render  the  quarter  section  any  the  less 
such  in  the  meaning  of  that  term  as  employed  in  the  statute  and  as  applied 
to  the  surveys  of  the  United  States. 

It  is  true  that  generally  the  quarter  section,  if  the  survey  be  correct,  will 
contain  160  acres;  but  it  was  well  known  to  Congress  that  many  quarter 
section  sections  were  fractional  in  the  survey,  and  that  many  which  were 
not  fractional,  did  not  contain  exactly  the  160  acres  of  land.  They,  there- 
fore, gave  a  settler  the  quarter  section  as  it  should  be  found  surveyed.  The 
fact  that,  in  speaking  of  a  half  quarter- section,  the  terra  80  acres  is  used, 
does  not  restrict  the  language  of  the  statute  in  resp)ect  to  a  quarter-section, 
nor,  probably,  would  it  in  respect  to  the  term  80  acres  alone,  if  two  con- 
tiguous tracts  in  half  quarter  section  contained  more  than  80  acres.  I  do 
not  understand  that  your  office  rejects  the  entry  for  the  excess,  and  it  was 
undoubtedly  the  meaning  of  Congress  that  the  term  80  acres  should  be  used 
substantially  as  the  half  of  a  quarter-section,  as  manifested  by  the  phrase 
which  follows  in  qualification,  viz:  ** in  conformity  to  the  legal  subdivi- 
sions of  the  public  lands. ' ' 

It  is  said  that  the  homestead  law  is  in  pari  mattria  with  the  preemption 
law,  and  that  the  pre-emption  law  requires  this  interpretation  of  the  statute. 
I  do  not  think  the  homestead  law  can  be  altered  or  qualified  by  a  former 
act,  as  the  preemption  act  was,  although  it  were  different. 

I  do  not,  however,  read  the  pre-emption  law  differently.  It  authorizes 
every  qualified  person  who  makes  settlement,  residence  and  improvement 
on  the  public  lands  to  "  enter  with  the  Register  of  the  land  office  for  the 
district  in  which  such  land  lies,  by  legal  subdivisions,  any  number  of  acres 
not  exceeding  160,  or  a  quarter  section  of  land."  This  sentence  must  be 
read  in  the  disjunctive,  or  the  last  phrase  must  be  understood  as  added  to 
explain  what  is  meant  by  the  former.  Either  view  leads  substantially  to  the 
same  interpretation. 

If  the  sentence  be  read  in  the  disjunctive  it  must  mean  the  same  when 
transposed,  and  it  would  then  read  substantially  like  the  homestead  law,  that 
any  qualified  person  is  authorized  to  enter  a  **  quarter  section  of  land,"  or 
legal  subdivisions  not  constituting  a  quarter  section  of  land,  but  not  exceed- 
ing 160  acres. 

This  would  allow  the  entry  of  a  surveyed  quarter  section  as  such,  and 
leave  the  limit  of  acreage  to  be  applied  to  the  selection  of  fragments  of  quar- 
ter sections.  If  the  last  phrase  of  the  statute  as  written  be  intended  merely 
to  explain  the  preceding,  the  consequent  interpretation  is  that  the  entry 
may  be  made  by  legal  subdivisions  of  any  number  of  acres  not  exceeding  a 
quarter  section,  usually  160  acres.  Thus  it  would  permit,  as  the  homestead 
law  doubtless  does,  a  quarter  section  to  be  located  in  conformity  to  the  legal 
subdivisions  of  the  public  lands  after  the  same  have  been  surveyed. 

In  both  laws  it  seems  to  me  that  it  was  the  purpose  of  Congress  to  deal 
not  so  much  with  the  acreage  as  with  the  subdivisions  of  the  public  lands  as 
surveyed.  An  actual  area  measurement  of  the  Government  surveys  shows, 
as  is  well  known,  that  few  subdivisions  contain  exactly  the  number  of  acres 
reported  by  the  surveyor,  generally  containing  more  or  less.. 

The  grants  of  the  United  States  are  not  by  quantity,  but  by  description, 
and  *it  is  a  familiar  rule  that  a  call  of  quantity  in  a  grant  must  yield  to  de- 
scription, and  that  the  act  of  Congress  is  to  be  regarded  as  a  grant  as  to  each 
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tract  in  a  certain  sense.  These  acts  were  designed  to  be  construed  with  lib- 
erality and  fairness  to  the  settlers  on  the  borders  of  our  civilization,  who 
were  its  advance  guard  in  subjugating  the  wilderness.  I  understand  this  to 
have  been  for  many  years  the  interpretation  of  the  law,  and  that,  in  restor- 
ing it,  the  Department  proceeds  not  only  in  the  spirit  of  the  enactments, 
but  upon  the  basis  of  the  interpretation  given  these  enactments  contempo- 
raneously with  their  passage  and  for  many  years  after. 

See  the  cases  of  C.  G.  Shaw  (i  C.  L.  L.,  309) ;  P.  O.  Aanrud  (2  C.  L. 
L.,  374;  7  C.  L.  O.,  103,  citing  2  Op.  Atty.  Gen.,  578,  and  3  Ibid.,  115); 
also  Bladen  ?;/.  Southern  Pacific  Railroad  Company  (9  C.  L.  O.,  119),  and 
Owen  L.  Ramsey  (Ibid.,  172).     The  latter  case  was  decided  November  20, 

1882,  and  this  ap|>ears  to  have  been  the  line  of  decision  and  practice  of  the 
office  since  the  question  was  first  raised.    But  on  the  8th  of  September, 

1883,  in  the  case  of  H.  P.  Sayles  (2  L.  D.,  SS;  10  C.  L.  O.,  210),  the  rule 
appears  to  have  been  changed  and  the  approximation  practice  established. 
There  is  nothing,  however,  in  the  consequences  of  that  change  of  rule 
which  should  operate  to  prevent  the  correct  interpretation  of  the  statute  as 
it  was  understood  during  a  long  series  of  years,  as  appears  to  me  unques- 
tionably to  be  correct.  I  perceive  no  reason  why  a  claimant  should  be 
denied  what  he  is  *'  entitled  to  "  under  the  statute,  in  the  fact  that  a  differ- 
ent opinion  was  at  one  time  entertained.  It  may  be  that  other  claimants 
have  been  denied  what  they  would  have  received  under  the  rule  now  con- 
tended for,  but  this  operates  no  injury  except  to  them.  There  is  nothing 
in  the  principle  to  demand  the  application  of  the  rule  of  sfarg  decisis.* 

Reference  may  be  made  to  other  parts  of  the  statute,  but  the  argument 
appears  not  to  be  affected  by  the  language  elsewhere  used.  (See  Revised 
Statutes,  sections  2304,  2286,  2287,  and  20th  Statutes,  113) 

Your  decision  is  reversed,  and  patent  should  issue  to  the  claimant,  if  his 
proof  otherwise  entitle  him  to  it,  for  the  quarter  section  entered. 


LANNON  vs.  PINKSTON. 

Where  a  homestead  entry  covers  contiguous  tracts,  and  a  segregation  of  a 
part  thereof  is  made  necessary  by  a  subsequent  discovery  of  mineral,  the 
entry  will  stand  intact  as  to  the  agricultural  tracts,  though  rendered  non- 
contiguous by  the  segregation  survey. 
Secretary  Noble  to  Acting  Commissioner  Stone,  yufy  22,  1889.     (9  L.  D.,  143.) 


JOHN  G.  BRADY. 

Alaska — Rights  of  Natives. — The  claim  of  John  G.  Brady  to  a  homestead,  covering  in  part 
the  cemetery  of  the  natives  and  preventing  the  growth  of  the  town  of  Sitka,  in  the  only 
direction  in  which  it  can  grow,  is  rejected. 

Commissioner  Sparks  to  Secretary  loKWik^.,  June  17,  1887. 

I  have  considered  the  communication  from  A.  P.  Swineford,  Governor  of 
Alaska,  dated  the  13th  ultimo,  referred  to  this  office  for  report  on  the  9th 
instant  and  herewith  returned,  respecting  the  occupation  of  160  acres  as  a 
homestead  by  John  G.  Brady,  Esq.,  United  States  Commissioner,  adjoining 

•HENRY  C.  TINGLEY. 

A  homestead  entry  embracing  tracts  of  land  in  two  or  more  quarter  sections,  must  approximate  one  hundred 
and  sixtv  acres  as  nearly  as  practicable,  without  requiring  a  division  of  the  smallest  legal  subdivision  in- 
cluded therein. 

Though  a  homestead  entry  allowed  in  violation  of  this  rule  setcregates  the  land  covered  thereby,  it  is  subject 
to  atuck,  and  a  preference  right  to  enter  the  lands  finally  excluded  therefrom  may  be  awarded  to  the  ad- 
verse claimant. 

First  Assistant  Secretary  Muldrow  t»  Commissioner  Stockslagbr,  Fehruary  14,  1889.    (8  L.  D.,  905.) 
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the  native  town  of  Sitka,  Alaska,  on  the  beach  and  water  line,  which  tract 
also  embraces  part  of  the  burying  ground  of  the  natives  of  the  village. 

From  the  Governor's  statement  it  appears  that  part  of  the  claim  set  up  by 
Mr.  Brady  is  staked  out  among  the  graves  of  the  cemetery,  and  that  the 
occupation  of  the  tract,  if  continued,  would  operate  to  hinder  the  growth 
of  the  village  along  the  beach,  in  the  only  direction  in  which  it  could  ex- 
tend naturally. 

The  homestead  laws  have  not  been  extended  over  Alaska.  Mr.  Brady's 
occupation  is  not  only  unlawful,  but  is  in  violation  of  the  statutory  provision 
protecting  the  possessions  and  claims  of  the  native  inhabitants,  as  well  as  an 
outrage  upon  human  sentiments. 

I  respectfully  recommend  that  the  Honorable  Attorney  General  be  re- 
quested to  direct  the  United  States  Attorney  for  Alaska  to  forthwith  apply 
to  the  Judge  of  the  District  Court  for  writ  of  ejection  and  injunction,  to  re- 
move Brady  from  the  land  and  to  permanently  restrain  him  from  occupying 
or  any  manner  controlling  its  occupation,  and  to  instruct  the  United  States 
Attorney  to  institute  the  proper  proceedings  to  protect  the  public  domain 
and  the  rights  of  native  inhabitants  in  all  cases  in  which  the  Governor  of  the 
Territory  shall  request  such  action,  and  also  that  the  Governor  be  instructed 
by  this  Department  to  apply  to  the  judicial  authority,  in  all  cases  where  the 
action  of  the  court  is  necessary  to  that  end.  I  also  recommend  that  the 
Honorable  Attorney  General  be  requested  to  take  the  proper  steps  to  cause 
Mr.  Brady's  removal  from  the  office  of  United  States  Commissioner. 


HUGH  MILLER. 


Contiguous  Tracts, — A  tract  of  land  which  merely  corners  upon  another  is  not  "  contiguous  " 
thereto  within  the  intent  and  meaning  of  Section  2289  Revised  Statutes. 

Acting  Secretary  MULDROW  to  Commissioner  SPARKS,  yune  2,  1S87. 

I  have  considered  the  case  arising  upon  the  appeal  of  Hugh  Miller  from 
your  office  decision  of  November  6,  1885,  rejecting  his  application  to  make 
adjoining  homestead  entry  of  the  S.  E.  ^  of  the  S.  E.  J^  of  Sec.  18,  T.  23 
N.,  R.  8  W.,  Nachitoches  district,  Louisiana. 

The  only  question  involved  in  this  case  is,  whether  a  tract  of  land  which 
merely  comers  upon  another  tract  is  "contiguous"  therewith,  within  the 
meaning  and  intent  of  the  last  clause  of  Section  2289  of  the  Revised  Statutes. 

The  word  "contiguous,"  as  used  in  the  administration  of  the  Land  De- 
partment, means  something  more  than  merely  touching  at  the  corners.  In 
the  case  of  C.  M.  Coventry,  who  applied  to  transmute  a  pre-emption  filing 
to  a  homestead  entry,  but  who  had  filed  for  tracts  cornering  upon  each 
other,  your  predecessor.  Commissioner  Williamson,  said  (November  30, 
1878): 

**It  is  a  regulation  of  .this  Department,  co-existent  with  the  pre-emption 
law  itself,  and  one  that  has  ^ever  been  departed  from  in  the  adjudication  of 
pre-emption  cases, — " 

That  tracts  entered  thereunder  should  be  "contiguous,"  and  that  tracts 
cornering  upon  each  other  were  not  contiguous.  Said  case  being  appealed 
to  the  Department,  Mr.  Secretary  Schurz,  on  December  18,  1880,  affirmed 
the  decision  of  your  office,  saying  (2  C.  L.  L.,  570): 

"These  tracts,  though  cornering  upon  each  other,  are  not  contiguous.  The 
latter  wojd,  as  used  in  the  administration  of  the  land  laws,  means  that  dif- 
ferent subdivisions  of  land  shall  be  in  contact  with  each  other,  side  by  side^ 

I  see  no  reason  for  disturbing  this  settled  construction  and  uniform  prac- 
tice of  your  office  and  the  Department,  and  therefore  affirm  your  decision 
in  the  case  at  bar. 
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JAMES  SHANLEY. 

Existing  Practice — Meandered  Stream. — An  entry  including  tracts  lying  upon  the  opposite 
sides  of  a  meandered  stream,  made  under  existing  rulings  and  practice,  will  not  be  dis- 
turbed. 

Acting  Secretary  Mt7LDROW  to  Commissioner  Sparks,  May  19, 1887. 

February  24,  1880,  James  Shanley  made  homestead  entry  for  lots  i,  2,  8 
and  9  of  Sec.  4,  Twp.  3  N.,  R.  26  W.,  McCook,  Nebraska.  On  June  19, 
1885,  he  submitted  final  proof.  The  proof  showed  that  he  settled  in  fall  of 
1879,  ^^^  ^^  since  maintained  a  continuous  residence,  and  in  other  respects 
complied  with  the  law. 

Said  lots  I  and  2  lie  north  of  the  Republican  river,  lots  8  and  9  south  of 
it. 

Your  office,  by  letter  of  November  14,  1885,  rejected  said  proof,  for  the 
reason  that  the  portion  of  land  north  of  the  river  was  not  contiguous  to  that 
on  the  south,  and  required  claimant  to  **  elect  which  tracts  to  retain  in  sat- 
isfaction of  his  homestead  right."     He  appealed. 

This  case  seems  to  be  ruled  out  by  that  of  Olof  Landgren.  Landgren 
filed  declaratory  statement  on  July  19th,  alleging  settlement  July  18,  1883, 
for  certain  lands  in  the  McCook  land  district.  On  February  11,  T884,  he 
offered  proof,  which  was  rejected  by  the  local  officers  and  by  your  office, 
**  for  the  reason  that  the  tracts  lie  on  the  opposite  sides  of  a  meandered 
stream  (the  Republican  river),  and  hence  that  his  declaratory  statement  was 
improperly  allowed." 

On  appeal,  this  Department  said  : 

"You  affirmed  this  ruling  because,  although  his  proofs  are  satisfactory,  his 
entry  is  in  violation  of  your  instructions  of  September  22,  1883,  in  the  case 
of  Benj.  Bird,  which  held  that  as  the  Republican  river  had  been  meandered, 
no  entries  of  land  separated  thereby  could  be  approved,  but  that  parties 
having  made  such  filing  might  relinquish  a  portion  of  their  tracts,  and  their 
filings  stand  to  the  remainder,  and  also  include  other  contiguous  tracts  in 
lieu  of  the  relinquished  ones." 

The  local  officers,  in  transmitting  this  case  to  you,  say : 

''It  has  been  the  practice  until  about  September,  1883,  to  allow  entries 
on  both  sides  of  the  Republican  river,  and  that  proofs  have  been  admitted 
and  patents  issued  theieon  without  objection  until  about  September,  1883, 
and  that  there  are  many  (such)  entries  on  the  river  within  this  land  district 
in  that  way." 

Landgren  made  his  settlement  and  improvements,  filed  his  declaratory 
statement  prior  to  your  instructions  of  September  22,  1883,  when,  under  the 
practice  and  rulings  of  your  office,  filings  and  entries  like  that  id  question 
on  this  river  were  permitted.  These  rulings  and  practice  had  the  force  of 
law,  and  Landgren,  who  had  acted  thereunder  in.  entire  good  faith,  should 
be  protected  in  his  settlement,  without  loss  of  any  portion  of  his  labor  or  his 
money  by  reason  of  a  subsequent  change  in  such  rulings  and  practice. 

Without,  therefore,  questioning  the  general  correctness  of  the  instructions 
of  September  22,  1883, 1  think  they  should  not  have  a  retroactive  effect,  but 
operate  only  in  subsequent  cases.  To  hold  otherwise  would  work  extreme 
hardship  in  many  cases,  and  throw  a  cloud  upon  titles  and  rights  already 
Acquired  under  the  sanction  of  your  office. 

The  entry  of  Landgren  was  allowed  to  stand. 

On  the  authority  of  that  case,  the  said  decision  is  reversed. 
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RICHARD  CLUMP. 

Death  of  Rntryman — Administrator, — There  being  no  statutory  beneficiaries  to  assert  a 
claim'  under  the  entry  made  by  deceased,  the  said  entry  must  be  cancelled. 

Secretary  Teller  to  Commissioner  McFarland,  February  9,  1885. 

I  have  considered  the  appeal  of  John  Van  Harlingen  from  decision  of 
your  office,  rendered  June  23,  1884,  wherein  you  hold  cash  entry  No.  8123, 
made  by  him  as  administrator  of  the  estate  of  Richard  Clump,  deceased,  for 
cancellation. 

Clump  made  homestead  entry  No,  3625,  May  3,  1882,  for  the  N.  J^  of 
S.  E.  y^,  S.  W.  Ya  of  S.  E.  i^,  of  Sec.  15,  and  the  N.  W.  ^  of  N.  E.  J(, 
of  Sec.  22,  T.  2,  K.  14,  Stockton,  California.  Clump  it  appears  died  May 
12,  1883. 

December  22,  1883,  Van  Harlingen,  as  administrator,  presented  final 
proof  for  the  tract  under  the  provisions  of  Section  2301  of  the  Revised 
Statutes,  which  was  accepted  and  cash  entry  allowed.  Your  office  advised 
that  in  pursuance  of  law,  it  would  be  necessary  for  the  decedent's  widow  or 
heirs  to  make  affidavit  as  required  under  Section  2301.  In  response  to  such 
request,  it  is  shown  that  there  are  no  known  heirs. 

The  homestead  law  makes  provision  that  in  the  event  of  the  death  of  the 
entryman,  his  widow,  or  in  case  of  her  decease,  his  heirs  or  devisee,  shall 
be  entitled  to  the  benefits  accruing  to  him.  In  this  case  there  is  no  claim 
made  by  the  beneficiaries  mentioned  in  the  law.  Your  office  does  not  pos- 
sess the  power  to  issue  final  certificate  in  the  absence  of  final  proof  by  a 
duly  authorized  person. 

Your  decision  is  affirmed. 

CULLISON  &  HALL. 

Business  Purposes. — Settlers  cannot  be  authorized  to  transfer  or  to  agree  to  transfer  any  part 
of  their  claims  for  business  purposes. 

Assistant  Commissioner  Stockslager /&  CuLLisON  &  "hi KLL^  Hugoton,  Kansas,  July  17, 
1886. 

I  am  in  receipt  of  your  letter  of  May  4,  1866,  stating  that  a  settlement 
company  of  Quakers  from  Indiana  have  taken  a  large  number  of  homesteads 
on  the  southern  border  of  Kansas,  and  that  in  order  to  induce  the  establish- 
ment of  various  business  interests  they  wish  to  obligate  themselves  to  make 
deeds  without  consideration,  as  soon  as  they  perfect  their  homestead  entries, 
to  lots  on  which  any  business  building  may  be  erected,  and  you  ask  if  such 
obligation  would  be  a  violation  of  law,  and  prevent  them  from  making  final 
pfoof. 

Section  2288  Revised  Statutes  gives  homestead  and  pre-emption  settlers 
the  right  to  transfer,  by  warranty  against  their  own  acts,  any  portion  of 
their  claims  for  certain  pfiblic  purposes,  but  no  provision  is  made  for  such 
transfer  for  a  private  enterprise,  and  I  have  no  power  to  authorize  such 
obligation. 

c— ADJOINING  FARM  ENTRIES. 
SAVAGE  vs.  WEYMOUTH. 

Adjoining  Farm  Entries. — A  party  cannot  make  two  homestead  entries.  Where  a  party 
owns  land  acquired  otherwise  than  under  the  homestead  law,  he  may  make  what  is 
known  as  an  adjoining  farm  homestead  entry,  under  Section  2289  Revised  Statutes,  on 
the  conditions  therein  specified. 

Assistant  Commissioner  Harrison  to  Register  and  Receiver ,  Mitchell^  Dakota ^  June  25, 
1885. 

I  am  in  receipt  of  the  Register's  letter  of  June  8,  1885,  transmitting  the 
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application  of  Michael  Savage  to  contest  Matthew  B.  Weymouth's  final 
homestead  entry  No.  5213,  with  a  view  to  the  cancellation  of  that  portion 
of  it  based  upon  original  homestead  entry  No.  15607,  W.  ^,  S.  VV.  j^j 
Sec.  14,  Tp.  106  N.,  R.  52  W. 

Weymouth  made  homestead  entry  No.  11228,  for  the  W.  i^,  N.  W.  ^ 
of  this  section,  April  7,  1879,  *"^  made  the  entry  No.  15607,  above  men- 
tioned. May  31,  1881,  styling  it  an  adjoining  farm  homestead  entry. 

It  is  the  well-settled  practice  of  this  Department  to  hold  that  the  law 
allows  but  one  homestead  privilege,  and  it  accordingly  follows  that  Wey- 
mouth exhausted  his  right  of  entry  under  the  homestead  laws  when  he  made 
homestead  entry  No.  11 228,  and  that  his  second  homestead  entry  No.  15607 
was  illegally  made  (see  case  of  Wm.  C.  Thomas,  decided  by  Secretary  Tel- 
ler December  18,  1883,  *  copy  of  which  is  herewith  furnished  you). 

It  would  be  absurd  to  allow  a  contest  to  prove  the  illegality  of  an  entry, 
when  the  records  furnish  ample  evidence  of  such  fact,  and  steps  have  already 
been  taken  looking  to  the  cancellation  of  the  entry  complained  against. 

Advise  Savage  that  his  application  to  contest  is  denied,  and  advise  Wey- 
mouth that  his  second  homestead  entry,  No.  15607,  is  held  for  cancellation 
as  illegal,  and  his  final  proof,  so  far  as  it  relates  to  the  tract  covered  by  such 
second  entry,  is  rejected. 


McHARRY  vs.  STEWART. 

Adjoininji^  Farm — Undivided  Interest, — A  deed  executed  by  a  widow,  purporting  to  convey 
a  specific  portion  of  a  "  probate  homestead,"  does  not,  under  the  laws  of  California,  if 
there  are  minors,  convey  such  an  estate  in  the  land  embraced  therein  as  will  sustain  an 
adjoining  farm  entry. 

An  undivided  interest  in  the  original  farm  does  not  constitute  such  ownership  thereof  as  will 
afford  a  legal  basis  for  an  adjoining  farm  entry. 

Possession  under  an  invalid  adverse  claim,  of  a  part  of  the  land  included  within  a  pre-emp- 
tion filing,  does  not  interfere  with  the  constructive  possession  of  the  pre-emptor,  or  his 
right  to  the  entire  tract  covered  by  the  filing. 

Secretary  NoBLE  to  Acting  Commissioner  Stone,  September  16,  1889. 

This  is  an  appeal  by  D.  S.  C.  McHarry  from  the  decision  of  your  office 
of  September  i,  1886,  in  the  case  of  D.  S.  C.  McHarry  vs»  James  Stewart, 
involving  lots  2  and  3,  Sec.  22,  and  lot  i,  Sec.  27,  T.  2  N.,  R.  3  W.,  San 
Bernardino  meridian,  San  Francisco  district,  California. 

Stewart  made  adjoining  farm  homestead  entry,  No.  5734,  for  said  land, 
December  10,  1883,  and  McHarry  filed  pre-emption  declaratory  statement. 
No.  17834,  for  a  tract  embracing  said  land  and  other  lands,  December  13, 
of  said  year,  alleging  settlement  January  19,  1878. 

McHarry,  after  due  notice  by  publication,  offered  proof  in  support  of  his 
pre-emption  filing,  May  9,  1884,  ^it  which  time  Stewart  appeared  as  contest- 
ant, and  a  number  of  witnesses  were  examined  and  a  large  amount  of  testi- 
mony taken  on  both  sides.  The  decision  of  the  local,  officers  was  adverse 
to  Stewart,  on  the  ground,  substantially,  that  he  did  not  "own"  the  land, 
upon  which  as  a  basis  he  claimed  the  right  to  make  said  adjoining  farm  en- 
try. On  appeal  by  Stewart,  your  office  (in  the  decision  from  which  McHarry 
now  appeals  to  this  Department)  reversed  the  decision  of  the  local  officers 
on  said  point  and  awarded  the  land  to  Stewart. 

The  land  claimed  by  Stewart  as  a  basis  for  his  entry  is  the  S.  E.  ^  of 
S.  W.  %  and  a  fraction  in  the  S.  W.  J^  of  the  S.  E.  J^,  of  Sec.  22,  in  said 
T.  2  N.,  R.  3  W.  (about  sixty  acres  in  quantity),  and  is  a  portion  of  a  tract 
of  one  hundred  and  seventy-five  (175)  acres,  which,  as  a  part  of  the  estat^e 
of  James  McClellan,  deceased,  had  been,  February  19,  1876,  duly  set  apnrt 
by  decree  of  the  probate  court  of  Contra  Costa  county,  California  (in  wh  ach 
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it  was  situated),  as  a  '^  probate  homestead  "  under  the  laws  of  California, 
for  "the  use  of"  the  family  of  said  decedent.  The  family  consisted  of  the 
widow  and  two  minor  children,  a  girl  and  a  boy,  aged  respectively  at  date 
of  said  decree  (February  19,  1876),  four  and  five  years.  The  widow  subse- 
quently married  Stewart,  and  he  claims  the  ownership  of  said  sixty  acres 
under  a  deed  from  her  therefor,  executed  October  2,  1882. 

But,  admitting  that  the  deed  of  Mrs.  Stewart  conveys  to  Stewart  an  un- 
divided interest  in  the  land  embraced  therein,  does  such  interest  entitle  him 
to  make  adjoining  farm  homestead  entry?  While  the  Acting  Commissioner, 
in  the  case  of  Douglass  Emmett  (2  C.  L.  O.,  181),  and  the  Commissioner  in 
the  case  of  Thomas  S.  Wetherbee  (i  L.  D.,  38 ;  9  C.  L.  O.,  148),  held  without 
discussion,  that  an  undivided  interest  in  land  will  sustain  such  entry,  the 
question  seems  never  to  have  been  passed  upon  by  this  Department.  The 
statute  (Sec.  2289  Riev.  Stat.),  authorizing  adjoining  farm  entries,  provides 
that  "every  person  owning  dj\d  residing  on  land  may,  under  the  provisions 
of  this  section,  enter  other  land  lying  contiguavs  to  his  land,  which  shall 
not,  with  the  land  so  already  owned  and  occupied,  exceed  in  the  aggregate 
one  hundred  and  sixty  acres.*'  Statutes  are  to  be  read  "according  to  the 
natural  and  most  obvious  import  of  the  language  used,  without  resorting  to 
subtle  and  forced  constructions  for  the  purpose  of  either  limiting  or  extend- 
ing their  operation.*'  (Waller  vs^  Harris,  20  Wend.,  555  ;  Sedg.  on  Con- 
struction of  Stat.,  and  Con.  Law,  220.)  "The  natural  and  most  obvious 
import  *'  of  the  word  "  owning  "  is  absolute  and  not  ^2/^/^^^  ownership — 
"the  right  by  which  a  thing  belongs  to  some  one  in  particular  to  the  ex- 
clusion of  all  others."  (Bouvier's  Law  Die:  Sec.  679,  Codes  and  Statutes 
of  Cal.),  and  not  a  right  shared  with  one  or  more  persons,  or  restricted  in 
its  use,  or  limited  or  deferred  as  to  time  of  enjoyment.  There  is  nothing 
in  the  context  or  subject  matter  of  the  statute  authorizing  a  departure 
from  the  ordinary  meaning  of  the  language  employed.  On  the  contrary, 
an  adherence  to  this  meaning  would  seem  to  be  essential  to  the  enforcement 
of  the  law,  both  in  its  letter  and  spirit.  Contiguity  of  the  original  farm  to 
that  entered  is  an  essential  under  the  statute  of  an  adjoining  farm  entry ;  if 
an  undivided  interest  in  land  owned  in  common  with  others,  be  held  to  sus- 
tain such  entry,  it  can  not  be  known  whether  the  portion  of  the  common 
estate  which  will  be  allotted  to  the  entrymen  on  the  partition  will  in  fact 
adjoin  the  land  entered.  A  tract  of  one  hundred  and  twenty  acres  might 
be  owned  in  common  by  twelve  persons,  each  having  an  undivided  interest 
of  onetwelfth  and  all  residing  in  one  house  or  on  one  part  of  the  tract,  and, 
if  an  undivided  interest  is  a  sufficient  basis  for  an  adjoining  farm  entry,  each 
of  the  twelve  might  (if  a  sufficient  amount  of  land  circumjacent  to  the  tract 
held  in  common  could  be  found  unappropriated)  make  entry  of  one  hundred 
and  fifty  acres  (1800  in  all),  and,  on  partition  of  the  tract  held  in  common, 
the  tract  allotted  might  in  no  instance  be  contiguous  to  that  entered  by  the 
allottee,  and  only  one  of  them  will  have  had  actual  residence  on  the  tract 
constituting  his  original  farm.  A  construction  of  the  law  which  is  not  only 
a  departure  from  the  natural  import  of  its  language,  but  leads  to  a  violation 
of  both  its  letter  and  spirit,  is  not  to  be  indulged.  In  consonance  with  this 
view,  the  adjoining  farm  homestead  entryman  is  required,  in  his  final  affida- 
vit, to  make  oath,  that  he  is  "  the  sole  bona  fide  owner  as  an  actual  settler  " 
of  the  land  constituting  his  original  farm.  A  party  owning  only  an  undi- 
vided interest  in  land  is  not  the  "sole  owner"  of  any  part  thereof.  I  am 
of  the  opinion  that  an  undivided  interest  in  land  will  not  sustain  an  adjoin- 
ing farm  entry,  and,  conceding  that  Stewart  by  the  deed  from  his  wife  ac- 
quired such  interest  in  the  land  which  he  claims  as  an  original  farm,  his 
pDtry  would  still  be  invalid. 
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ISAAC  S.  RIGGS. 


Adjoining  Farm  Entry — Five  Years*  Residence — Act  of  June  /f,  t88o, — In  view  of  the 
facts  of  this  case  the  homestead  entry  will  be  treated  as  an  adjoining  farm  entry,  and  after 
five  years*  residence  final  proof  de  mn/o  may  be  made,  or  the  land  may  be  purchased 
under  the  Act  of  June  15,  1880. 

Commissioner  McFarland  to  Register  and  Receiver,  HuntsviUe,  Alabama,  July  19,  1882. 

I  am  in  receipt  of  yours  of  March  15th  last^  transmitting  for  instructions 
the  final  proof  on  homestead  entry  No.  6441 ,  made  January  19,  1876,  for 
the  W.  J^  S.  W.  J(  of  Sec.  20,  7,  4  W.,  by  Isaac  S.  Riggs. 

The  records  show  said  entry  to  have  been  made  for  settlement  and  culti- 
vation. It  seems  that  after  making  entry,  Mr.  Riggs  improved  said  tract  and 
built  a  house  thereon  ;  subsequently  he  found  out  that,  owing  to  the  back 
water  from  Flint  Creek,  which  flows  in  a  serpentine  form  through  said  land, 
the  whole  of  said  tract  is  covered  by  water  a  portion  of  each  year,  in  conse- 
quence of  which  it  is  impossible  for  him  to  reside  thereon  ;  therefore,  he  at 
once  purchased  six  acres  immediately  adjoining,  which  is  not  subject  to  said 
yearly  overflows,  on  which  he  erected  a  dwelling  house  and  has  lived  therein 
ever  since,  cultivating  and  improving  the  entered  tract  as  an  adjoining  farm. 

Afler  the  lapse  of  five  years,  he  offers  final  proof  on  his  entry,  showing 
full  compliance  with  the  homestead  laws,  except  as  to  residence. 

Where  claimant  purchased  the  adjoining  six  acres,  as  a  site  for  a  residence, 
he  should  have  applied  at  once,  through  the  local  office,  for  a  change  of 
entry,  as  at  the  date  of  entry  he  was  not  competent  to  make  entry  of  an 
adjoining  farm  homestead,  he  not  then  being  owner  of  adjoining  land  as 
required  by  law  in  such  cases ;  and  by  reason  of  his  failure  to  reside  on  the 
tract  entered,  he  cannot,  under  Section  2291  Revised  Statutes,  perfect  bis 
claim  thereto. 

As,  however,  he  appears  to  have  acted  in  good  faith,  and  as  present  owner 
of  adjoining  land  would  be  authorized  to  make  an  entry  of  an  adjoining 
farm  homestead  (unless  his  right  was  exhausted  by  his  original  entry),  and 
there  being  no  adverse  claimant,  I  have  decided  to  consider  his  final  proof 
as  equivalent  to  an  application  for  change  of  entry ;  therefore  his  entry  will 
be  allowed  to  stand,  and  will  be  treated  as  an  adjoining  farm  homestead 
until  five  years  shall  have  elapsed  from  date  of  said  constructive  application, 
to  wit:  November  5,  1881,  when  he  can  make  final  proof  de  novo,  or  if  he 
desires  patent  before  that  time  he  may  avail  himself  of  the  provisions  of  the 
Act  of  June  15th,  1880,  and  obtain  title  thereto  by  purchase. 


PATRICK  LYNCH. 

Residence — Act  May  14^  r88o. — Credit  for  residence  on  the  original  tract  may  be  allowed, 
under  the  Act  of  May  14,  1880,  in  the  case  of  an  adjoining  farm  entry. 

Secretary  ViLAS  to  Commissioner  Stockslager, /m/v  ii,  1888. 

Patrick  Lynch  establishd  residence  in  1871  upon  the  N.  E.  ^  of  the  N. 
W.  i^  of  Sec.  5,  T.  19  S.,  R.  2  W.,  S.  B.  M.,  Los  Angeles  district,  Cali- 
fornia, and  purchased  the  same  at  pre  emption  cash  entry  February  20, 1874. 
On  February  19,  1883,  ^^  applied  to  make  adjoining  farm  entry  of  the  W. 
J^  of  the  N.  W.  ^  and  the  S.  E.  %  of  the  N.  W.  ji^  of  the  same  section, 
township  and  range.  On  July  8,  1884,  he  offered  final  proof  for  the  tract 
last  described,  which  the  local  office  rejected  on  the  ground  that  proof  of 
citizenship  was  not  satisfactory. 

The  proof  was  in  due  course  of  proceeding  transmitted  to  your  office, 
which,  on  October  9,  1884,  decided: 

Without  considering  the  question  as  to  citizenship  at  this  time,  I  have  to  state  that  th^ 
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proof  is  rejected  becaase  not  properly  made.  The  entry  is  dated  February  19,  1883,  and 
claimant  must  show  compliance  with  the  requirements  of  the  statute  for  five  years  subse- 
quent thereto. 

Claimant,  according  to  his  final  proof  presented,  had  (prior  to  offering 
said  proof)  occupied,  cultivated  and  improved  the  tract  since  1875 — more 
than  nine  years.  The  reason  why  he  did  not  earlier  make  application  to 
enter  was  because  the  tract  was  within  the  limits  of  the  withdrawal  for  the 
benefit  of  the  Texas  Pacific  Railway  Company,  and  according  to  the  former 
rulings  of  your  office,  the  entry  of  odd  sections  was  not  allowed.  It  having 
afterward  been  decided,  however,  that  tracts  occupied  at  date  of  such  with- 
drawal were  not  affected  thereby,  he  made  application  and  proof  as  above 
stated.  He  contends  that  his  case  comes  under  the  third  section  of  the  Act 
of  May  14,  1880  (21  Stat.,  140). 

Any  settler  who  has  settled,  or  who  shall  hereafter  settle,  on  any  of  the  public  lands  of 
the  United  States,  whether  surveyed  or  unsurveyed,  with  the  intention  of  claiming  the  same 

under  the  homestead  laws his  right  shall  relate  back  to  the  date  of  settlement, 

the  same  as  if  he  settled  under  the  pre-  emption  laws. 

In  my  opinion  this  contention  is  correct.  I  can  see  no  reason  why  the 
Act  of  May  14,  1880,  should  not  apply  to  an  adjoining  farm  entry  as  well 
as  to  an  original  homestead  entry  for  a  full  quarter  section.  Had  the  claim- 
ant made  entry  of  one  hundred  and  sixty  acres,  and  shown  residence  thereon 
and  cultivation  thereof  for  nine  years,  there  can  be  no  question  that  the 
provisions  of  the  third  section  of  the  Act  of  May  14,  1880,  would  have  been 
applicable  (in  the  absence  of  any  intervening  adverse  right).  As  the  claim- 
ant was  debarred  by  the  fact  of  owning  and  residing  upon  a  forty-acre  tract 
from  making  [adjoining]  homestead  entry  of  more  than  one  hundred  and 
twenty  acres,  the  Act  of  May  14,  1880,  is  as  applicable  to  the  entry  of  one 
hundred  and  twenty  acres  as  it  would  have  been  to  an  original  entry  of  one 
hundred  and  sixty  acres. 

The  only  remaining  question  in  the  case  is  that  of  the  sufficiency  of 
claimant's  proof  of  citizenship. 

The  local  officers  held  ''  that  the  proof  of  citizenship  is  not  sufficient  and 
not  in  accordance  with  the  rules  of  the  General  Land  Office,  which  require 
a  certified  copy  of  the  certificate  of  citizenship.''  As  I  find  among  the 
p)apers  in  the  case  the  claimant's  original  certificate  of  citizenship  in  con- 
nection with  and  a  part  of  his  proof  upon  making  pre- emption  entry  of  the 
first  forty-acre  tract,  a  certified  copy  ol  such  certificate  is  not  necessary. 

For  the  reasons  herein  given,  I  reverse  your  decision,  and  direct  that 
patent  issue  to  claimant  on  the  proof  already  made. 


d,— AMENDMENT—SECOND    ENTRY-PRESTO  RATION    OF 

RIGHT 

INSTRUCTIONS. 

Errone<ms  Filings  or  Enfries.—Spccia}  care  should  be  taken  in  applications  to  correct  erron- 
eous entries  or  filings,  or  for  second  entries. 
Registers  and  Receivers  United  States  Land  Offices,  October  23,  1884. 

The  very  large  number  of  applications  for  changes  of  entry  and  filings 
and  for  new  entries  or  filings  under  the  pre-emption,  homestead,  timber 
culture  and  other  acts,  render  it  necessary  to  advise  you  that  the  allowance 
of  such  application  is,  as  a  rule,  without  authority  of  law. 

It  occasionally  happens  that  an  error  has  been  made  in  the  description  of 
land  applied  for,  but  that  such  error  is  as  universal  as  would  be  implied  by 
the  frequent  applications  for  a  change  to  another  tract,  is  not  to  be  presumed. 
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You  will  exercise  the  greatest  care  and  discrimination  in  accepting  such 
applications,  and  you  will  hereafter  in  every  case  require  applicant  to  prove 
that  the  tract  was  erroneously  entered  by  a  mistake  of  the  true  numbers  of 
the  tract  intended  to  be  entered,  and  that  every  reasonable  precaution  and 
exertion  had  been  used  to  avoid  the  error,  and  showing  particularly  how  the 
same  occurred.  You  will  require  corroborative  testimony  upon  these  points. 
The  affidavit  of  the  party  in  interest,  uncorroborated  by  other  testimony, 
will  not  be  deemed  sufficient. 

You  will  also  require  satisfactory  evidence,  by  sufficient  affidavit  or  affida- 
vits, that  applicant  has  not  assigned,  transferred,  sold  or  disposed  of,  nor 
agreed  to  sell,  assign,  transfer  or  dispose  of,  any  right  or  interest  under  said 
alleged  erroneous  entry  or  filing,  nor  received  or  been  promised  any  consid- 
eration whatever  for  abandoning  said  land  or  for  relinquishing  his  claim 
thereto,  and  that  he  has  not  executed  any  relinquishment  thereof,  nor  agreed 
to  do  so,  and  that  his  application  for  a  change  of  entry  is  not  made  for  the 
purpose  of  enabling  any  other  person  to  enter  the  originally  entered  tracts. 

In  the  case  of  a  pre-emption  entry  or  filing,  or  a  homestead  entry  made 
upon  allegation  of  existing  residence  upon  the  land,  applicant  will  be  re- 
quired to  prove  to  your  satisfaction  that  he  was  actually  residing  upon  the 
tract  to  which  change  is  desired,  at  the  date  of  such  filing  or  entry,  and 
that  he  intended  to  enter  .that  land,  and  did  not  know  that  his  application 
or  filing  embraced  other  or  different  land. 

You  are  authorized  to  reject  applications  for  insufficiency  of  proof,  or 
when  you  are  satisfied  that  the  same  is  not  made  in  good  faith  or  that  no 
actual  mistake  has  occurred.  If  appeal  is  taken  you  will  transmit  the  testi- 
mony with  your  opinion  in  writing.  In  all  other  cases  you  will  transmit 
the  testimony  together  with  your  joint  written  opinion  both  as  to  the  exist- 
ence of  the  mistake  and  the  credibility  of  each  person  testifying,  and  your 
recommendation  in  the  case. 

You  will  bear  in  mind  that  every  person  is  restricted  by  law  to  one  entry 
under  the  pre  emption,  homestead,  timber  culture,  timber  land,  and  desert 
land  laws. 

Applications  for  second  entries  or  filings,  or  changes  amounting  to  second 
entries  or  filings,  under  these  laws,  should  not  be  allowed  where  the  defect 
in  the  original  entry  or  filing  was  one  that  the  party  himself  might  have 
avoided  by  the  exercise  of  due  diligence  and  proper  compliance  with  law. 
Non-compliance  with  law,  or  alleged  ignorance  or  misinformation  in  regard 
to  the  requirements  of  the  public  land  laws,  or  want  of  a  proper  examina- 
tion of  the  land,  or  the  alleged  existence  of  prior  adverse  claims  of  which 
the  subsequent  entryman  had  notice,  or  was  bound  to  take  notice,  are  not 
valid  reasons  for  changes  of  entry  or  for  the  allowance  of  new  or  second 
entries  or  filings  for  different  land. 

The  existence  of  a  pre-emption  filing  or  declaratory  statement  for  a  tract 
of  land,  proof  not  having  been  made,  is  not  a  bar  to  the  entry  of  the  land 
by  another  person,  and  is  not  sufficient  ground  upon  which  to  base  an  ap- 
plication for  a  change  of  entry,  or  for  a  new  entry  of  other  land  by  a  party 
who  has  made  entry  over  such  filing.  You  will  not  receive  or  transmit  to 
this  office  applications  based  upon  that  ground. 

Second  pre-emption  filings  for  different  land  are  not  permissible  when  the 
land  originally  applied  for  was  subject  to  pre-emption  at  date  of  filing,  and 
applications  for  such  second  filings  will  not  be  received  or  transmitted. 

Approved  October  25,  1884: 

M.  L.  JOSLYN,  Acting  Secretary. 
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AMENDMENTS  TO  CORRECT  ERRORS  IN  ENTRIES. 

Commissioner  STOCKS  LAGER  to  the  District  Land  Officers,  January  ii,  1889. 

In  all  cases  hereafter  arising  where  an  application  is  made  to  amend  a 
filing  or  entry  under  the  homestead  or  other  laws,  with  a  view  to  correcting 
a  mistake  in  the  original  application,  the  amendment  of  which  is  not  spe- 
cifically provided  for  under  section  2372,  United  States  Revised  Statutes, 
you  will  require  the  claimant  to  file  with  you  his  own  affidavit,  corroborated 
by  two  witnesses,  or  such  other  evidence  as  can  be  procured,  showing  the 
mistake  of  the  description  of  the  land  intended  to  be  entered,  and  that  every 
reasonable  precaution  has  been  made  to  avoid  the  error ;  and  in  full  detail  all 
the  facts  and  circumstances.  You  will  transmit  the  application  to  this  office 
with  your  joint  report  both  as  to  the  existence  of  the  error,  the  diligence  of 
the  entryman,  and  the  credibility  of  each  person  testifying  thereto,  and  in 
each  case  you  will  report  the  status  of  the  land  which  the  party  desires  to 
embrace  in  his  entry  by  amendment. 

Approved :  WM.  F.  VILAS,  Secretary, 


JAMES  BRADY. 

Amendment, — An  application  to  amend  an  entry  must  show  how  the  mistake  occarred,  and 
that  "  every  reasonable  precaution  and  exertion  had  been  used  to  avoid  the  error." 

Acting  Secretary  MULDROW  to  Commissioner  Stockslager,  July  21,  1888. 

I  have  considered  the  appeal  of  James  Brady  from  the  decision  of  your 
office  of  December  8,  1886,  denying  his  application  to  amend  his  homestead 
entry.  No.  12830,  made  September  6,  1886,  on  the  S.  ^  of  S.  W.  i^  of 
Sec.  26,  and  N.  y^  of  N.  W.  ^  of  Sec.  35,  T.  26  N.,  R.  10  W.,  Niobrara 
district,  Nebraska,  so  as  to  make  it  embrace  in  lieu  of  said  land  the  £.  ^ 
of  S.  W.  i<  and  N.  W.  }{  of  S.  E.  ^  of  Sec.  26,  and  N.  E.  %  of  N.  W. 
^  of  Sec.  35,  in  T.  23  N.,  R.  10  W.,  in  said  district. 

The  appellant's  application  sets  forth  that  he  intended  to  enter  the  last- 
named  tract  in  T.  32  N.,  and  his  entry  on  the  first-named  tract  in  T.  26, 
was  by  mistake ;  that  he  discovered  his  mistake  just  before  he  reached  his 
home  on  his  way  back  from  the  local  office,  after  makmg  his  entry  (which 
office  was  distant  thirty-five  miles  from  his  home),  and  on  the  next  day, 
September  7,  1886,  he  returned  and  made  said  application  to  amend.  The 
alleged  mistake,  it  will  be  observed,  relates  not  only  to  the  township,  but 
also  to  the  smaller  subdivisions  of  the  land,  and  the  land  embraced  in  the 
entry  forms  a  square^  while  that  proposed  to  be  substituted  is  in  the  shape 
of  an  L.  It  is  stated  in  the  application  that  Brady  had  ''  carefully  exam- 
ined the  land  before  entry"  and  well  knew  the  land  he  intended  to  enter. 
If  so,  he  knew  its  shape  to  be  that  of  an  L,  and  if  he  understood  the  mean- 
ing of  the  letters  and  figures  designating  the  subdivisions  of  the  land  in  his 
entry,  he  knew  that  the  land  therein  described  constituted  a  square^  and 
consequently  was  not  the  land  he  intended  to  enter.  If  he  was  ignorant  of 
the  meaning  of  those  figures  and  letters,  he  was  negligent  in  not  informing 
himself  before  he  employed  them  in  making  his  entry. 

The  application,  moreover,  is  silent  as  to  what  efforts  he  made  to  find  out 
the  correct  numbers  of  the  land  before  entry,  how  he  happened  to  make  the 
alleged  mistake,  and  what  brought  it  to  his  attention  on  his  way  home  from 
the  local  office.  I  am  of  the  opinion  that  it  was  insufficient,  and  properly 
denied. 

It  is  stated,  however,  in  an  affidavit  filed  by  Brady  with  his  appeal  to  this 
Department,  **that  he  has  valuable  improvements,  consisting  of  a  frame 
house,  14x16  feet,  one  story  high,  reasonably  worth  |ioo,  and  a  good 


400  HOMESTEADS. 

spring  of  water,  and  is  residing  on  said  tract"  embraced  in  his  proposed 
amendment.  The  local  officers  found  that  he  had  acted  in  good  faith,  and 
it  also  appears  that  no  adverse  claim  has  intervened.  You  will,  therefore, 
direct  the  local  officers  to  forthwith  notify  Brady  to  file  with  them,  within 
30  days  after  such  notification,  his  own  affidavit,  with  such  additional  evi- 
dence as  can  be  procured,  showing  the  mistake  of  the  numbers  of  the  tract 
intended  to  be  entered,  and  that  every  reasonable  precaution  and  exertion 
had  been  used  to  avoid  the  error ^  and  to  transmit  the  evidence  so  filed,  to- 
gether with  their  written  opinion,  both  as  to  the  existence  of  the  mistake 
and  the  credibility  of  each  person  testifying  thereto,  to  your  office ;  where- 
upon, if  you  are  entirely  satisfied  that  the  mistake  has  been  made  and  that 
every  reasonable  precaution  lias  been  taken  and  exertion  made  to  avoid  it, 
your  will  allow  the  amendment. 
The  decision  of  your  office  is  modified  accordingly. 


ENDRE  J.  GJEVRE. 

Application  to  Amend — Reservation, — A  pending  application  to  amend  a  homestead  entry 
reserves  the  land  embraced  by  it  from  any  other  appropriation,  until  the  application  is -dis- 
posed of. 

Acting  Secretary  JosLYN  to  Commissioner  McFarland,  August  20,  1884. 

I  have  considered  the  case  presented  by  the  appeal  of  Endre  J.  Gjevre 
from  your  decision  of  November  6,  1883,  wherein  you  held  that  his  home- 
stead entry  for  the  S.  E.  i^  of  S.  E.  ^,  Sec.  31,  and  the  S.  W.  5^  of  S. 
W.  ^,  Sec.  32,  Tp.  159,  K.  56,  Grand  Forks,  Dakota,  should  be  canceled. 

July  5,  1881,  Gjevre  made  entry  of  the  S.  J^  of  N.  E.  ^  and  the  N.  J^ 
of  S.  E.  ^  of  Sec.  31,  Tp.  159,  R.  56.  May  23,  1882,  you  allowed  him  to 
amend  his  entry  so  that  it  covered  the  S.  E.  ^  of  N.  E.  ^  and  the  E.  J4  of 
S.  E.  %  of  Sec.  31,  and  the  S.  W.  %  of  S.  W.  %  of  Sec.  32,  Tp.  159,  R.  56. 

The  application  on  which  this  amendment  was  allowed  was  dated  Febru- 
ary 13,  1882,  and  set  forth  that  through  the  mistake  of  the  party  preparing 
his  application  to  enter,  his  entry  had  been  made  to  cover  land  that  he  did 
not  intend  to  enter;  that  his  improvements  were  upon  the  land  he  wished 
to  embrace  within  the  amended  entry,  and  that  said  land  was  vacant  and 
properly  subject  to  such  entry. 

February  25,  1882,  while  Gjevre's  application  to  amend  was  pending,  the 
local  office  allowed  Hans  Johnson  to  make  homestead  entry  for  the  E.  % 
of  S.  W.  i^,  S.  W.  %  of  S.  W.  14:,  Sec.  32,  and  S.  E.  %  of  S.  E.  X>  Sec. 
31,  Tp.  159,  R.  56,  and  when  you  permitted  the  amendment  of  Gjevre  the 
records  of  your  office  did  not  show  the  Johnson  entry. 

The  local  office  erred  in  allowing  Johnson  to  include  this  land  in  his 
entry,  for  at  that  time  said  land  had  been  practically  withdrawn  by  the  ap- 
plication of  Gjevre  to  amend.  While  it  is  true  that  the  right  thus  asked  for 
lay  within  the  discretion  of  the  officers  charged  with  the  disposition  of  the 
public  lands,  dependent  upon  the  proofs,  it  is  also  true  that,  if  Gjevre  could 
fairly  show  his  original  intention  through  mistake  or  accident  to  have  been 
defeated,  the  right  to  make  such  change  would  be  conceded,  subject  to  any 
superior  rights  intervening  prior  to  such  application.  Hence,  while  that 
matter  was  under  investigation,  the  land  was  reserved  from  any  other  dis- 
position. * 

I  am  of  the  opinion  that  Gjevre  has  shown  entire  good  faith  in  this  mat- 
ter, and  that  his  amended  entry  should  be  allowed  to  stand.     This  conclu- 

*  A  pending  application  to  amend  an  entry  constitutes  a  reservation  of  the  land  applied  for. 

Acting  Secrttary  Muldrow  to  Commutiontr  Sparks,  October  n,  1887,  in  Bracken  cv.  Mechem,  6  L.  D.« 
264 ;  14  C.  L.  O  ,  aa3. 
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sion  is,  it  seems  to  me,  unavoidable  when  it  is  remembered  that  his  first  acts 
of  settlement  were  begun  upon  one  of  the  tracts  now  in  controversy,  and 
that  no  subsequent  act,  save  that  of  entry,  denoted  an  intention  to  abandon 
the  same.     Your  decision  is  therefore  reversed. 


TRAINOR  vs.  STITZEL. 

Actual  Seitlement. — A  homestead  entry  may  be  amended  so  as  to  embrace  the  land  covered 
by  the  actual  settlement  and  improvements  of  the  entryman  ;  and  such  right  of  amend- 
ment is  superior  to  an  intervening  adverse  claim,  made  with  full  knowledge  of  the  facts. 

First  Assiitant  Secretary  MuLDROW  to  Commissioner  Stockslager,  October  23,  1 888. 

I  have  considered  the  appeal  of  Eugene  Trainor  from  your  office  decision 
of  February  11,  1887,  refusing  to  permit  him  so  to  amend  his  homestead 
entry  as  to  exclude  Lot  10  of  Sec.  2,  T.  24  N.,  R.  42  W.,  M.,  Spokane 
Falls,  Washington  Territory,  land  district,  and  to  include  instead  thereof 
Lot  7  of  the  same  section. 

It  appears  from  the  record  that  said  Trainor  filed  a  pre-emption  declara- 
tory statement  March  10,  1880,  for  Lots  i,  2,  3,  4,  8,  9,  and  10  of  said 
Sec.  2,  alleging  settlement  February  16,  1880,  and  on  September  12,  1882, 
transmuted  this  filing  to  a  homestead  entry,  the  land  described  in  said  home- 
stead entry  being  the  same  as  in  his  original  declaratory  statement. 

On  May  12,  1884,  the  said  Stitzel  made  homestead  entry  for  Lots  5,  6, 
and  7  of  said  Sec.  2. 

On  December  18,  1884,  Trainor  applied  at  the  local  office  to  amend  his 
homestead  entry  to  include  said  Lot  7  and  exclude  said  Lot  10,  alleging 
that  he  had  resided  on  said  Lot  7  since  1880,  and  had  made  improvements 
thereon  of  the  value  of  |6oo,  and  that  he  had  always  supposed  said  Lot  7 
to  be  included  in  his  homestead  entry,  instead  of  Lot  10. 

On  January  9,  1885,  your  office  by  letter  to  the  local  officers  directed 
them  to  notify  Stitzel  of  Trainor's  application  to  amend,  and  that  he  was 
required  to  show  cause  why  such  amendment  should  not  be  allowed. 

Subsequently  the  protest  and  affidavits  of  said  Stitzel  against  allowing 
such  amendment  being  filed  in  your  office,  your  office  by  letter  directed  that 
Trainor  be  notified  that  he  might  commence  a  contest  to  determine  his 
right,  and  on  April  25,  1885,  Trainor  filed  affidavit  of  contest  alleging  that 
said  Lot  7  was  settled  upon,  improved  and  claimed  by  him  before  the  entry 
of  Stitzel  and  before  the  said  Stitzel  made  any  claim  thereto;  that  by  a 
clerical  error  Lot  10  was  included  in  his  said  homestead  entry  instead  of  Lot 
7,  but  he  had  never  made  any  improvements  upon  or  laid  any  claim  thereto, 
but  had  settled  upon  and  improved  said  Lot  7,  which  was  well  known  to  said 
Stitzel  at  the  time  of  his  entry. 

On  the  hearing  of  said  contest  the  local  officers  decided  in  favor  of  said 
contestant,  which  decision  was  reversed  by  your  said  office  letter  of  Feb- 
ruary II,  1887,  from  which  Trainor  appeals. 

Upon  the  merits  the  evidence  is  very  conflicting.  It  is  undisputed,  how- 
ever, that  Stitzel  knew  when  he  made  his  homestead  entry,  that  Trainor 
had  improved  a  part  of  Lot  No.  7,  and  that  he  claimed  it  as  part  of  his 
homestead  entry;  and  the  testimony  of  Trainor  that  he  always  intended  to 
enter,  and  thought  he  had  entered  Lot  7,  instead  of  Lot  10,  is  corroborated 
by  the  fact  that  he  did  considerable  work  upon  said  Lot  7,  and  by  the  fact 
that  the  shape  of  the  tract  of  land  if  Lot  7  is  included  and  Lot  10  excluded, 
would  be  more  convenient  for  a  farmer. 

Taking  the  evidence  as  a  whole,  I  am  of  the  opinion  that  Trainor's  con- 
test should  be  sustained,  and  as  he  has  relinquished  all  claim  to  Lot  10,  he 
should  be  allowed  to  amend  his  homestead  entry  so  as  to  include  said  Lot  7. 

Your  said  decision  is  accordingly  reversed. 
26 
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JOHN  M.  HOLLINGSWORTH. 

Amendment — Second  Entry. — An  application  for  amendment  being  in  £act  an  application  to 
enter  other  land  th^n  that  originally  selected,  amounts  to  and  will  be  treated  as  an  appli- 
cation for  second  entry ;  and  where  it  appears  that  through  no  fault  of  his  own  the  entiy- 
man  was  prevented  from  entering  the  land  originally  selected,  the  same  having  been  pre- 
viously appropriated,  the  second  entry  will  be  allowed. 

Assistant  Secretary  MULDROW  to  Commissioner  Stockslager,  Septembir  27, 1888. 

The  claimant  asks  that  the  existing  entry  be  amended.  His  application, 
however,  being  to  enter  other  land  than  that  originally  selected  by  him,  it 
is  in  reality  an  application  to  make  a  second  entry. 

Although  it  does  not  appear  in  what  manner  the  lands  which  the  claimant 
intended  to  enter  had  been  appropriated,  his  (claimant's)  corroborated 
affidavit  shows  such  land  to  have  been  occupied  prior  to  the  date  of  this  appli- 
cation. The  claimant  is,  therefore,  through  no  fault  of  his  own,  prevented 
by  an  intervening  claim  from  entering  the  land  he  had  originally  selected. 

The  Department  has  held  that  under  such  circumstances,  although  the 
application  was  to  enter  land  different  from  that  which  the  entryman  had 
first  intended  to  claim,  it  should  be  allowed  for  the  reason  that  ''  he  has  not 
enjoyed  the  privilege  of  one  entry,  because  his  real  attempt  has  been  defeated 
by  the  intervening  right  of  another,  without  bad  faith  or  any  other  than  ex- 
cusable neglect  on  his  part."     (A.  J.  Slootskey,  6  L.  D.,  505;  15  C.  L. 

This  being,  in  my  opinion,  a  case  of  bona  fide  mistake  in  which  ordinary 
care  has  been  exercised,  you  are  directed  to  cancel  the  claimant's  existing 
homestead  entry,  and  to  permit  him  (claimant)  to  make  homestead  entry 
for  the  said  N.  W.  ]^  of  Sec.  2,  T.  30  S.,  R.  47  W.,  subject  to  any  adverse 
claim  attaching  prior  to  the  date  of  the  present  application. 

The  application  is  allowed.     Your  decision  is  reversed. 


SOPHIE  L.  BOYD. 

Second  Filings  and  Entries. — Application  for  restoration  of  right  to  file  for  or  enter  land 
should  not  be  considered,  unless  accompanied  by  application  for  some  specific  tract. 

Acting  Secretary  MuLDROW  to  Commissioner  SPARKS,  April  \^  1887. 

On  the  9th  of  March  ultimo,  you  transmitted  to  this  Department  an  ap- 
plication filed  in  behalf  of  Sophie  L.  Boyd,  for  certification  under  Rules  83 
and  84  of  the  Rules  of  Practice,  of  the  record  in  the  matter  of  her  appli- 
cation to  have  recognized  by  a  decision  of  your  office,  her  right  to  make  a 
second  homestead  entry. 

The  application  for  certiorari  sets  out  that  said  Sophie  L.  Boyd  made 
homestead  entry  August  22,  1883,  for  the  S.  W.  )^  of  Sec.  26,  T.  134  N., 
R.  60  W.,  Fargo,  Dakota,  which  entry  she  subsequently  relinquished  on  ac- 
count of  the  prior  right  of  one  William  Horman,  who  had  successfully  con- 
tested homestead  entry  No.  i  if  183  previously  made  upon  the  same  tract,  and 
who  filed  declaratory  statement  No.  171I31  for  said  tract.     Because  of  the 

•  CHARLES  WOLTERS. 

Second  Entry. — The  right  to  make  a  second  homestead  entry  accorded  where  the  first,  for  equitable 
reasons,  was  relinquished  in  good  faith  on  discovering  that  the  laud  embraced  therein  was  coTored  by  the 
settlement  right  of  a  prior  pre>emptor,  who,  on  account  of  poverty,  had  been  unable  to  submit  his  final 
proof  within  the  statutory  period. 

Secretary  Vilas  to  Commuswner  Stockslagbr,  yoiviMr^  25, 1889.    (8  L.  D.,  131 ;  16  C.  L.  O.,  s.) 

PATRICK  O'NEAL. 

Second  Entry. — A  second  homestead  entry  allowed  where  the  first  was  made  in  good  faith  for  land  subse- 
quently held  not  subject  thereto,  and  accordingly  canceled  on  relinquishment. 

Firtt  Assistant  Secretary  Muldrow  to  Commissioner  SrocKSi.AGJUt,  Jannary  30, 1889.    (8  L.  D.,  137:  16 
C.  L.  O.,  a.) 
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preferred  right  of  Horman,  and  his  filing  thereunder,  this  petitioner  applied 
to  have  her  homestead  entry  canceled,  without  prejudice  to  her  right  to 
make  another  entry.  She  in  the  same  application  asked  for  repayment  of 
fees  and  commissions  paid  on  her  entry. 

Your  office  denied  the  application,  because  the  petitioner  did  not  in  con- 
nection therewith  apply  to  enter  any  specific  tract  in  lieu  of  that  relin- 
quished. Froftk  that  decision  she  appealed,  and  your  office  declined  to 
recognize  the  appeal,  citing  as  authority  for  such  action,  the  case  of  Fre- 
mont S.  Graham  (4  L.  D.,  310;  12  C.  L.  O.,  273),  in  which  the  Depart- 
ment ruled  that  applications  for  restoration  of  right  to  file  to  enter  land 
should  not  be  considered  unless  accompanied  by  application  for  some  spe- 
cific tract. 

Your  action  in  this  regard  was  proper,  and  was  not,  as  the  petitioner  seems 
to  understand  it,  a  decision  that  she  had  exhausted  her  homestead  right. 
That  question  is  simply  left  undetermined,  to  be  considered  and  passed  upon 
should  she  again  apply  to  enter  a  specific  tract  of  land.^ 

Your  office  letter  denying  the  right  of  appeal  stated  that  "  the  matter  of 
the  application  for  repayment  of  fee  and  commission  would  have  been  acted 
upon  but  for  this  attempted  appeal,  and  will  be  when  it  is  finally  disposed 
of."  Under  the  rule  of  the  Department,  as  announced  in  the  Graham  case, 
cited  supra,  and  which  I  think  is  founded  in  good  practice,  the  application 
for  certiorari  must  be,  and  it  is  hereby  denied,  and  is  transmitted  herewith 
for  the  files  of  your  office. 

BENJAMIN  P.  KNAUS. 

Homestead  and  Pre  empdon  at  Same  Time. — An  entry  under  the  homestead  law  cannot  be 
lawfully  made  by  one  who  is  at  the  same  time  maintaining  a  pre  emption  claim  for  an- 
other tract. 

The  right  to  make  second  entry  will  not  be  accorded,  where  the  first  was  for  land  duly  sub- 
ject thereto,  and  failed  through  the  fault  of  the  entryman. 

Secretary  ViLAS  to  Commissioner  Stockslager,  January  21,  1889. 

This  cause  comes  before  me  on  appeal  of  Benjamin  P.  Knaus,  from  your 
office  decision  of  March  2,  1886,  cancelling  his  homestead  entry  for  the  N. 
E.  ^,  Sec.  10,  T.  2  S.,  R.  34  W.,  Garden  City,  Kansas,  land  district. 

On  February  22,  1884,  claimant  filed  his  pre-emption  declaratory  state- 
ment for  S.  W.  ^,  Sec.  2,  of  the  same  township  and  range,  and  made  his 
final  proof  thereon  and  received  his  certificate  therefor,  July  27,  1885. 

On  November  13,  1884,  and  while  residing  on  his  said  pre  emption 
claim,  and  before  offering  his  final  proof,  he  made  the  homestead  entry 
above  stated. 

On  October  29,  1885,  your  office  received  through  the  local  officers  an 
application  made  by  Knaus  himself,  asking  that  his  said  homestead  entry  be 
canceled  for  illegality,  and  that  he  be  permitted  to  make  a  re-entry  of  the 
same  tract. 

Prior  to  making  such  application  for  cancellation,  he  had  proved  up  on 
his  pre-emption  claim,  received  his  final  certificate,  and  had  established  a 
residence  on  the  tract  embraced  in  his  homestead  entry. 

Claimant  in  an  affidavit  and  also  in  a  private  letter  filed  in  the  case 
claims,  that  he  made  his  homestead  entry  in  ignorance  of  the  law  and  on  the 
advice  of  land  attorneys  and  others  who  professed  to  know,  by  whom  he 
was  told  that  he  had  a  right  to  make  a  homestead  entry  while  residing  upon 
his  pre-emption  claim,  provided  he  proved  up  on  his  pre-emption  and  com- 
menced his  residence  on  his  homestead  within  six  months  after  entry  thereof. 

« This  ruling  was  followed  in  the  case  of  Wm.  H.  Miller,  decided  August  aa,  1888, by  Secretary  Vilas.    See 
7  L.  D.,  954 ;  IS  C.  L.  O.,  149. 
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In  your  said  letter  of  March  2,  1886,  you  comply  with  his  request  in  so 
far  as  the  cancellation  of  his  homestead  entry  is  concerned,  but  refuse  to 
allow  him  to  make  a  second  entry  of  the  same  tract  under  the  homestead 
law,  and  you  say,  '' as  he  has  made  preemption  entry,  the  purpose  of  the 
law  in  according  the  same  to  him  being  to  afford  him  a  homestead,  it  is  not 
seen  that  he  has  any  occasion  for  another,  and  the  law  allows  but  one  home- 
stead privilege."  • 

If  by  this  language  it  is  intended  to  say  that  the  law  is  that  the  exercise 
of  either  the  homestead  or  pre-emption  right  exhausts  the  other,  or  both,  I 
capnot  concur  in  that  view,  as  the  decisions  of  the  Department  have  never 
gone  to  that  extent,  and  have  indeed  held  to  the  contrary ;  but,  however 
that  may  be,  it  is  well  settled  that  a  claimant  cannot  make  homestead  entry 
while  his  pre-emption  claim  on  another  tract  is  pending,  without  abandon- 
ing his  pre-emption  claim.  Rufus  McConliss  (2  L.  D.,  622;  10  C.  L.  O., 
41).  J.  J.  Caward  (3  L.  D.,  505 ;  12  C.  L.  O.,  54).  Austin  vs.  Norin  (4 
L.  D.,  461  ;  13  C.  L.  O.,  32).  Krichbaum  vs.  Perry  (5  L.  D.,  403;  13 
C.  L.  0.,  61).     Harlan  Cole  (6  L,  D.,  290). 

It  is  undoubtedly  true  that  the  object  of  the  homestead  law  was  to  furnish 
the  opportunity  of  obtaining  homes  to  those  who  might  be  unable  to  avail 
themselves  of  the  privilege  of  the  pre-emption  law,  and  it  was  not  the  pri- 
mary object  of  such  law  to  give  one  hundred  and  sixty  acres  more  to  the 
owners  of  homestead  claims. 

Conceding,  however,  that  a  pre  emption  claimant  after  he  has  made  final 
proof  may  still  have  a  homestead  right  which  he  is  at  liberty  to  then  exer- 
cise upon  any  unappropriated  public  land,  it  does  not  follow,  nor  can  I  be- 
lieve it  to  be  within  the  letter  or  spirit  of  the  law,  that  while  holding  a  pre- 
emption claim  and  before  making  final  proof  therefor,  he  can  make  a 
homestead  entry  for  a  piece  of  adjoining  land,  and  thereby  prevent  the  same 
from  being  homesteaded  or  pre-empted  by  persons  duly  qualified  to  make 
such  entries,  and  thus  fraudulently  hold  the  same  for  his  own  use  and  benefit 
until  after  making  final  proof  on  his  pre-emption  claim,  and  then,  by  having 
such  entry  canceled  as  illegal,  immediately  make  a  new  entry  of  the  same 
tract,  and  thus  reap  an  advantage  from  his  own  wrongful  act. 

Although  the  homestead  entry  of  Knaus  was  invalid,  it  was  not  necessarily 
void,  as  the  land  filed  upon  was  open  to  entry  and  settlement,  and  by  aban- 
doning his  preemption  tract  and  giving  up  all  claim  thereto,  he  might  have 
perfected  his  homestead. 

There  was  nothing  so  far  as  the  government  was  concerned  or  in  the  status 
of  the  land  at  the  time  of  his  entry  to  prevent  him  from  perfecting  his  title. 

In  Allen  vs.  Baird  (6  L.  D.,  98),  it  was  held  that  "a  pre-emptor  may  file 
but  one  declaratory  statement,  for  land  free  to  settlement  and  entry.  This 
ruling  has  been  uniformly  followed,  and  the  only  exception  is  where  the 
pre-emptor  is  unable  to  perfect  his  entry  od  account  of  some  prior  claim, 
and  there  is  no  fault  on  his  part.'' 

I  know  of  no  reason  why  the  same  rule  which  obtains  in  pre-emptions 
should  not  be  applied  in  regard  to  the  exercise  of  the  homestead  right. 

This  land  was  free  to  settlement  and  entry  when  Knaus  made  his  home- 
stead entry,  and  there  is  no  pretense  of  there  being  any  prior  claim. 

His  failure  to  complete  by  residence  was  not  the  fault  of  the  Government, 
but  his  own  laches ;  this  alone  prevented  his  claim  from  ripening  into  title. 
His  homestead  right,  therefore,  having  been  once  exercised  upon  land  open 
to  settlement  and  entry,  is  now  exhausted,  and  he  cannot  be  permitted  to 
exercise  it  again. 

While  not  concurring  fully  in  the  reasons  given  for  said  decision,  I  have 
reached  the  same  conclusion  upon  the  grounds  above  stated. 

Your  said  decision  is  therefore  affirmed. 
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WAYNE  STANLEY. 

Second  Homntead  Entry. — In  view  of  the  allegations,  Stanley  is  allowed  to  make  a  second 
homestead  entry  on  another  tract. 

Secretary  TELLER  to  Commissioner  MgFarland,  November  17,  1884. 

I  have  considered  the  appeal  of  Wayne  Stanley  from  your  decision  of  April 
25,  1884,  reje(*ting  his  application  for  restoration  of  his  homestead  rights. 

Stanley  made  homestead  entry  March  29,  1883,  ^^  ^^  N.  E.  ^  of  Sec.  6, 
Tp.  132,  R.  57,  Fargo,  Dakota.  He  examined  the  land  prior  to  his  entry 
in  company  with  a  "locating  agent,"  who  informed  him  that  a  prior  settler 
(probably  one  Boyd,  who  had  erected  a  shanty  on  the  tract — then  uninhab- 
itable) had  abandoned  the  land  and  left  the  Territory.  There  were  also, 
at  the  time,  about  five  acres  of  breaking  on  the  tract,  which,  covered  by  a 
deep  snow,  were  not  observed,  and  of  which  Stanley  did  not  know.  He 
made  his  entry  immediately  thereafter  and  went  to  Wisconsin  for  his  family. 
Returning  about  May  ist  he  found  some  one  in  possession  of  the  land — 
claiming  it — whom  he  mistakenly  supposed  to  be  one  Scott,  and  whom  he 
also  then  supposed  to  be  the  person  who  had  improved  the  tract,  instead  of 
Boyd.  Believing  that  this  person  had  a  right  superior  to  his  own,  and  that 
a  contest  would  cause  delay  and  expense  without  a  successful  result,  he  left 
the  land  and  settled  upon  another  tract.  He  alleges  that  thereafter  he  gave 
no  further  thought  to  his  entry  until  December  8,  1S83,  when  Scott  came  to 
him,  and  claiming  the  land  and  representing  that  the  improvements  on  the 
tract  were  his  own  (Scott's),  asked  him  (Stanley)  to  relinquish  his  entry. 
Confiding  in  these  statements,  and  supposing  that  Scott  had  the  better  right, 
he  complied  with  the  request  and  relinquished  his  entry,  and  thereupon 
Scott,  who  had  made  no  prior  claim  of  record  to  the  tract,  entered  it  upon 
the  same  day  under  the  homestead  law.  It  appears,  however,  that,  in  fact, 
Scott  was  not  the  person  who  made  the  original  improvements  on  the  tract, 
but  that  the  same  were  made  by  Boyd  or  some  other  settler  who  afterwards 
abandoned  it,  and  that  Scott  did  not  settle  upon  it  until  July  28,  1S83, 
which  was  subsequently  to  Stanley's  entry.  Had  Stanley  therefore  prose- 
cuted his  claim  under  his  entry  of  March  29th,  his  must  have  been  held  the 
superior  right.  But  notwithstanding  his  failure  in  this  respect,  all  of  his 
proceedings  appear  to  have  been  in  good  faith.  His  relinquishment  was 
made  without  collusion,  sale,  or  for  any  valuable  consideration,  and  because 
only  he  confided  in  the  deceitful  representations  of  Scott.  He  did  what  he 
'supposed  was  right  he  should  do  under  the  facts  as  he  then  understood  them. 
That  neither  his  abandonment  nor  relinquishment  of  the  tract  resulted  from 
any  fraudulent,  speculative,  or  improper  purpose,  but  were  induced  by  mis- 
representation and  his  ignorance  of  the  land  laws  and  of  his  own  rights, 
satisfactorily  appears ;  and  I  do  not  think,  under  such  circumstances,  he 
should  be  deprived  of  his  right  to  another  entry,  with  credit  for  the  fees  and 
commissions  heretofore  paid.  Although  his  relinquishment  was  a  voluntary 
act,  it  was  made  under  honest  but  mistaken  views.  The  case  is  exceptional, 
and  his  allowance  of  a  second  entry  would  not  violate  the  spirit  of  the 
homestead  law. 

I  reverse  your  decision. 

W.  T.  BOSTICK. 

Minor — Relief. — The  minor's  entry  in  this  case  is  canceled,  but  he  is  allowed  to  make  an- 
other entry  of  the  land,  with  credit  for  settlement  from  the  date  he  became  21  years  of  age. 

Commissioner  McFarland  to  Register  and  Receiver^  Gainesville,  Florida,  January  19, 
1883. 

It  appears  that  the  homestead  party  was  not  of  the  age  of  twenty- one 
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years  at  the  date  of  making  his  homestead  entry,  to  wit :  July  7,  1875  >  *^^^ 
he  was  under  the  impression  that  he  was  entitled  to  make  the  entry  as  the 
head  of  a  family,  he  alleging  that  at  that  time,  and  up  to  the  present  time, 
he  has  supported  his  mother  and  two  younger  children,  and  did  not  find 
out  that  his  entry  was  illegal  until  he  applied  to  make  final  proof  in  Decem- 
ber, 1 88 1.  Mr.  Bostwick  further  shows  that  he  has  strictly  complied  with 
the  requirements  of  the  homestead  law  as  to  residence  upon  and  cultivation 
of  his  entry  from  the  date  thereof,  never  having  been  absent  therefrom  ten 
days  at  any  one  time,  and  that  he  became  of  age  (twenty-one  years)  on  the 
19th  day  of  February,  1877. 

Mr.  Bostwick  now  desires  relief,  so  as  to  be  enabled  to  secure  title  to  the 
land  upon  which  his  improvements  and  house  are  situated;  but  as  his  entry 
is  illegal  from  its  inception,  it  will  necessarily  have  to  be  canceled ;  there- 
fore, said  entry  No.  1729  is  hereby  canceled,  and  in  view  of  the  good  faith 
shown  by  Bostwick  in  the  case  you  will  allow  him  to  re-enter  the  land,  with 
credit  of  money  paid  on  the  canceled  entry,  after  which,  as  he  is  entitled 
to  credit  for  residence  upon  the  land  under  Act  of  May  14,  1880,  you  will 
inform  him  that  he  may  make  final  proof  upon  the  new  entry  from  the  date 
he  became  twenty-one  years  of  age  to  the  present  time,  which  will  cover  the 
period  of  five  years  required  by  law. 


THURLOW  WEED. 

Second  Entry — Coftflict, — The  riglit  to  make  a  second  entry  recognized  where  the  first  was 
made  in  good  faith,  but  subsequently  abandoned  by  the  homesteader  on  account  of  con- 
flict with  the  bona  fide  pre-emption  claim  of  another. 

Secretary  Vilas  to  Commissioner  Stocks  LAGER,  January  21,  1 889. 

I  have  considered  the  appeal  of  Thurlow  Weed  from  your  office  decision 
of  October  26,  1887,  refusing  his  application  to  make  homestead  entry  for 
the  N.  E.  ^  of  Sec.  28,  T.  132  N.,  R.  64  W.,  Fargo,  Dakota,  land  dis- 
trict, upon  the  ground  that  he  had  exhausted  his  right  under  the  homeste94 
law  by  a  former  entry. 

In  the  affidavit  filed  in  support  of  his  application,  Weed  states  in  sub- 
stance as  follows :  On  or  about  the  day  he  made  homestead  entry  for  said 
tract  in  Section  32,  he  built  a  house  thereon  and  moved  into  said  house  with 
his  family,  consisting  of  a  wife  and  child,  on  or  about  April  7,  1884.  He 
afterwards  broke  six  acres  of  ground,  all  his  improvements  being  worth 
ninety  dollars.  After  placing  all  these  improvements  on  the  land,  he  was 
informed  that  one  Sarah  Kellogg  claimed  the  land  under  the  pre-emption 
law  and  that  she  had  established  her  residence  on  said  tract  on  or  about 
March  29,  1884.  That  although  he  knew  nothing  of  Kellogg' s  alleged 
prior  settlement  *'  yet  because  the  surface  of  said  tract  was  rolling  and  all 
parts  thereof  could  not  be  readily  seen  without  extraordinary  travel  over  the 
same,"  he  might  be  mistaken  as  to  the  priority  of  his  own  settlement.  Be- 
cause of  the  uncertainty  as  to  priority  of  settlement,  of  his  limited  financial 
ability  to  carry  on  a  contest,  of  the  dissuasions  of  his  wife,  of  the  advice  of  his 
friends,  and  because  *'  it  was  all  along  growing  more  apparent  that  the  threat- 
ened contest  was  liable  to  engender  the  most  bitter  feelings  between  neigh- 
bors who  ought  rather  to  be  friends,**  he  did  not  protest  against  the  allow- 
ance of  Kellogg's  entry,  but  "withdrew  from  the  unpleasant  entanglement 
by  allowing  the  entry  of  the  said  Sarah  Kellogg  to  be  made  unmolested,  and 
by  removing  his  family,  together  with  all  his  effects  movable,  off  from  said 
tract  and  thereby  abandoning  the  same.*'  He  also  states  that  he  "did  not 
abandon  the  tract  through  collusion,  for  any  consideration,  or  for  the  hope 
of  obtaining  gain  or  advantage  elsewhere^  but  only  to  avoid  the  loss  of  time. 
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money,  property,  and  friendship  necissarily  incurred  by  a  contention  for 
said  tract.**     This  affidavit  is  duly  corroborated  by  three  witnesses. 

It  clearly  appears  that  Weed  was  acting  in  good  faith  in  trying  to  secure 
a  homestead  for  his  family,  and  that  he  made  the  first  entry  in  ignorance  of 
the  rights  of  the  pre-emptor  and  of  the  fact  of  a  pre-emption  filing.  He 
could  maintain  his  entry,  if  at  all,  only  by  a  contest,  which  was  likely  to  be 
bitter  and  expensive,  and  which  there  is  no  reason  to  assert  would  have  been 
successful.  Upon  the  full  condition  of  his  chances  being  apparent  he  with- 
drew, and  asked  to  be  placed  in  the  position  he  would  have  been  in  had  he 
made  no  mistake.  I  think  his  excuse  sufficient,  especially  in  view  of  the 
only  prohibition  of  the  statute  being  against  acquiring  title  to  more  than 
one  quarter  section. 

If  exceptions  are  to  be  allowed  to  the  rule  of  but  one  homestead  entry — 
and  the  exception  appears  to  be  well  established  doctrine,  and  quite  as  sup- 
portable as  the  rule  itself — they  should  be  admitted  whenever  justice  clearly 
requires,  and  no  bad  faith  or  fraud  is  shown,  and  the  failure  to  discover  the 
obstacle  to  the  first  entry  is  fairly  excusable.  A  mistake  which  involves  no 
wrong,  and  is  attributable  to  causes  reasonably  likely  to  produce  it,  ought 
rarely  to  forfeit  the  privilege  of  gaining  one  homestead,  when  honestly 
sought  in  good  faith  by  a  genuine  settler  with  a  family. 

Your  decision  is  reversed. 

WILLIAM  E.  JONES. 

Stcond  Homestead  Entry —  Wa  'er  Supply. — A  second  homestead  entry  is  permissible,  where 
the  first  is  made  in  good  faith,  but  the  land  covered  thereby  is  not  inhabitable  on  account 
of  the  non  potable  character  or  the  water  obtained  thereon. 

The  applicant  in  such  a  case  should  show  the  character  and  condition  of  the  land  covered 
by  his  second  application,  as  well  as  that  embraced  in  his  first  entry. 

An  application  for  lands  not  intended  to  be  taken  under  the  original  entry  is  for  the  privi- 
lege of  making  a  second  entry,  and  not  for  the  right  of  amendment. 

Secretary  Noble  to  Acting  Commissioner  Stone,  August  2,  1889. 

I  have  considered  the  appeal  of  William  E.  Jones  from  the  decision  of 
your  office  dated  January  21,  18S8,  refusing  to  allow  him  to  enter  under  the 
homestead  laws  the  E.  J^  of  the  N.  E.  ^  of  Sec.  30  and  the  E.  ^  of  the 
S.  E.  J^  of  Sec.  19,  T.  35  N.,  R.  54  W.,  Chadron,  Nebraska.  The  Record 
shows  that  said  Jones  on  March  6,  1886,  made  homestead  entry  No.  5336 
of  the  S.  W.  y^  of  Sec.  20,  T.  35,  R.  51  W.,  and  on  June  15,  1887,  filed 
his  application  to  be  allowed  to  amend  his  entry  so  as  to  cover  the  tracts 
above  designated.  With  his  application  was  filed  the  corroborated  affidavit 
of  the  applicant,  alleging  that  he  lived  on  the  land  covered  by  his  entry  for 
more  than  one  year;  that  he  has  expended  in  improving  said  land  not  less 
than  1 1, 000;  that  he  has  dug  four  wells,  27,  17,  14,  and  12  feet  deep,  in 
which  there  is  a  great  flow  of  water ;  that  the  water  is  not  fit  for  domestic 
use,  and  his  stock  will  not  drink  it.  The  affiant  further  states  that  ''  the 
water  is  salty,  alkali  and  of  a  greasy  nature,  and  is  of  the  kind  as  is  found  all 
through  that  section  of  the  country  in  wells,'*  and  he  asks  that  your  office 
''may  send  a  special  agent  to  make  an  examination  of  the  water  and  the 
facts  as  stated,  and,  if  found  correct,  that  he  may  be  granted  an  amend- 
ment** to  the  tracts  applied  for,  in  order  that  he  may  secure  a  home  from 
the  public  domain.  Your  office  refused  said  application  because  "  the  Gov- 
ernment does  not  contract  for  the  supply  of  water  when  a  man  makes  a 
homestead  entry,  and  before  making  such  entry  the  settler  should  make  such 
an  examination  in  an  alkaline  region  as  will  be  satisfactory,  both  as  regards 
soil  and  water  supply. "  This  application  must  be  treated  as  a  request  to  make 
a  second  homestead  entry.  Goist  vs,  Bottum  (5  L.  D.,  643;  14  C.  L.  O., 
149).     If  the  allegations  in  the  affidavit  of  claimant  be  true,  the  good  faith 
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of  the  entryman  would  seem  to  be  established,  and  in  the  absence  of  an  ad- 
verse claim  he  ought  to  be  permitted  to  make  another  entry  for  land,  upon 
which  he  can  make  a  home  and  receive  the  full  benefit  of  the  homestead  law.  * 
But  your  office  states  that  ''  this  is  one  of  many  cases  in  which  a  change  of 
entry  has  been  applied  for  on  account  of  the  settler  failing  to  get  good  water 
by  digging  wells."  And  the  claimant  alleges  that  the  water  ''  is  of  the  same 
kind  as  is  found  all  through  that  section  of  the  country  in  wells."  If  this 
statement  be  correct,  it  does  not  clearly  appear  that  the  claimant  would  be 
in  any  better  condition  to  secure  a  home  on  the  tracts  applied  for,  than  he 
is  in  now  on  the  land  upon  which  he  has  made  valuable  improvements.  His 
appeal  will  therefore  be  dismissed  without  prejudice,  and  he  will  be  allowed 
to  submit  further  evidence  before  the  local  officers,  within  sixty  days  from 
notice  hereof,  showing  the  condition  of  the  land  applied  for.  It  is  sug- 
gested, if  practicable,  that  a  special  agent  of  your  office  examine  said  lands 
with  a  view  to  ascertain  definitely  the  condition  of  the  land  covered  by  said 
entry,  and  also  the  land  applied  for.  The  local  officers  should  transmit  the 
supplementary  proof  submitted  by  the.  applicant  with  their  opinion  thereon, 
and  your  office  will  readjudicate  the  case. 

The  decision  of  your  office  is  modified  accordingly. 


e,— AFFIDAVIT  UNDER  SEC.  2294,  R,  S, 
ASHLEY  D.  STEPHENSON. 

CUrk  of  County  Court. — Where  there  is  more  than  one  court  of  original  jurisdiction  in  a 
county,  the  clerk  of  each  court  is  authorized  to  take  preliminary  homestead  affidavits 
under  Section  2294,  R.  S. 

Secretary  Teller  to  Commissioner  Mc  Far  land,  March  6,  1884. 

I  have  considered  the  appeal  of  Ashley  D.  Stephenson  from  your  decision 
of  October  11,  1883,  rejecting  his  application  to  enter  under  the  homestead 
law  the  N.  E.  }(  of  Sec.  30,  Twp.  2  N.,  Range  11  E.,  Montgomery,  Alabama. 

You  assign  as  a  reason  for  the  rejection  the  fact  that  the  preliminary  affi- 
davit was  made  before  the  clerk  of  the  county  court,  and  hold  that  in  order 
to  meet  the  requirement  of  Section  2294  of  the  Revised  Statutes,  said  affi- 
davit should  have  been  made  before  the  clerk  of  the  circuit  court. 

Section  2294  provides  that,  under  certain  circumstances,  it  may  be  lawful 
for  a  homestead  applicant  "  to  make  the  affidavit  required  by  law  before  the 
clerk  of  the  court  for  the  county  in  which  the  applicant  is  an  actual  resi- 
dent," etc. 

This  language  would  at  first  glance  seem  to  point  to  a  particular  court, 
but,  if  so,  how  is  it  to  be  determined  what  particular  court  is  meant  ? 

I  think  the  statute  is  broader  in  its  application. 

In  almost  all,  if  not  all,  the  States,  there  are  in  and  for  each  county  more 
than  one  court  each  having  its  own  peculiar  duties  and  jurisdiction,  and  all 
liaving  authority  to  administer  oaths. 

In  Alabama,  from  which  this  case  comes,  there  are  in  each  county  several 
courts. 

The  circuit  court  is  one.  Its  jurisdiction  extends  over  several  counties,' 
and  it  is  required  to  sit  in  each  county  within  its  circuit  at  least  twice  in 
each  year.  It  has  a  clerk  in  each  county  whose  office  is  at  the  court-house, 
or  within  one  mile  thereof,  in  his  county. 

The  court  of  probate  is  another,  and  the  county  court  a  third,  in  each 
county. 

♦Sec  also  case  of  Charles  F.  Babcock,  8  L.  D.,  333 :  16  C.  L.  0.,  149. 
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Of  the  two  last  named  the  judge  of  probate  is  by  the  law  of  the  State  ex 
officio  clerk. 

Each  of  these  courts  is  within  its  sphere  and  jurisdiction  ''  the  court  for 
the  county,"  and  a  court  having  original  jurisdiction. 

It  therefore  follows,  that  the  clerk  of  each  is  *'  the  clerk  of  the  court  for 
the  county." 

Section  2294  of  the  Revised  Statutes  (containing  the  language  quoted), 
not  specifying  what  or  whether  any  particular  court,  to  the  exclusion  of 
every  other  court,  is  contemplated,  the  clerk  of  which  may  take  affidavits  of 
the  class  named  herein,  it  must,  I  think,  be  concluded  that  its  requirements 
on  this  point  are  met  when  a  preliminary  affidavit  has  been  made  before  the 
clerk  of  either  of  the  courts  mentioned.  The  law  (Sec.  2294)  is  permissive 
and  beneficial,  its  purpose  being  to  facilitate  the  bona  fide  settlement  of  the 
public  lands.  It  should,  therefore,  be  construed  liberally,  and  so  as  not  to 
hamper  or  embarrass  applicants  whom  it  is  intended  to  benefit. 

In  this  case  the  affidavit  was  made  before  the  clerk  of  the  county  court, 
the  judge  of  probate  being  ex  officio  such  officer. 

In  my  opinion  it  is  valid  under  the  law,  and  the  application  should  be 
allowed. 

Your  decision  is  reversed. 

GEORGE  BRYANT. 

Probate  Judges  in  Dakota — Affidavit, — The  affidavit  required  of  appli- 
cants under  Sec.  2294  Revised  Statutes,  may  be  made  before  probate  judges 
in  Dakota  when  acting  in  a  clerical  capacity. 

Secretary  Teller  to  Commissioner  McFarland,  April  lO,  1 884.     (2  L.  D.,  209;  II  C.  L.^ 
0.,37)  

GIESEKE  vs.  KIWILIAN. 

Defective  /  niry — New  Affidavit. — Where  an  imperfect  knowledge  of  the  English  language 
is  shown,  parties  can  cure  a  defective  entry  by  filing  a  new  affidavit. 

Commissioner  McFarland  to  Register  and  Receiver^  Benson^  Minn,^  February  6,  1882. 

The  case  of  Fred  Gieseke  vs.  Martin  Kiwilian,  involving  homestead  entry 
No.  9977  on  the  W.  J^  of  N.  W.  %  and  N.  E.  ^  of  N.  W.  %  Sec.  20,  T. 
120  N.,  R.  43  W.,  was  closed  by  this  Office  June  18,  1881,  Kiwilian  hav- 
ing purchased  the  land  under  the  second  section  of  the  Act  of  June  15, 
1880,  per  cash  entry  No.  4860.  I  am  now  in  receipt  of  your  letter  of  De- 
cember 12,  1881,  transmitting  the  application  of  Gieseke  to  have  the  cash 
entry  above  mentioned  canceled  for  the  reason  that  the  homestead  entry 
upon  which  it  is  based  is  wholly  illegal.  Gieseke  alleges,  and  the  testimony 
shows,  that  Kiwilian  made  the  original  affidavit  before  the  clerk  of  the 
court  for  the  county  in  which  the  land  is  situated,  per  Section  2294  Revised 
Statutes;  that  neither  he  nor  any  member  of  his  family  was  at  that  time  re- 
siding on  the  tract. 

Kiwilian  testifies,  however,  that  his  knowledge  of  the  English  language  is 
very  imperfect ;  that  he  was  not  aware  that  he  made  affidavit  to  the  state- 
ment above  mentioned.  It  has  been  the  practice  of  the  office  to  permit 
parties  whose  entries  are  found  to  be  defective  in  this  respect  to  complete 
the  same  by  filing  a  new  affidavit,  provided  the  first  appeared  to  have  been 
made  in  ignorance  of  its  contents.  I  see  no  reason  to  doubt  that  such  was 
the  case  with  Kiwilian.  The  entry  is  not,  therefore,  wholly  void,  and  the 
purchase  of  the  tract  by  Kiwilian  is,  I  think,  within  the  scope  of  the  Act  of 
June  15,  1880. 

His  entry  will  not,  therefore,  be  disturbed,  and  you  will  so  advise  the 
parties. 
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PLAISANCE  vs.  BRADLEY. 

Homestead  vs.  Private  Entry — Affidavit  Before  County  Clerk. — Homestead  entiy  was 
made  subsequent  to  private  entry.  But  homestead  entryman's  affidavit  before  county 
clerk  that  he  had  made  settlement  upon  the  land  prior  to  date  of  private  entry  should 
give  him  preference.  Private  entry  man  is  permitted  to  show  cause  why  his  private  entry 
should  not  be  canceled. 

Acting  Secretary  JosLYN  to  Commissioner  McFarland,  January  30,  1884. 

I  have  considered  the  appeal  of  H.  P.  Plaisance  from  your  decision  of  the 
7th  of  June,  1883,  holding  for  cancellation  his  homestead  entry  No.  6638, 
made  July  5,  1882,  for  the  W.  ^  of  N.  W.  J^  11,7  S.,  9  W.,  New  Orleans 
District,  Louisiana,  for  conflict  with  private  cash  entry  No.  5695,  by  N.  B. 
Bradley,  made  July  i,  1882,  covering  this  with  other  tracts. 

The  affidavit  of  Plaisance  was  made  June  10,  1882,  before  the  clerk  of 
Calcasieu  Parish  (or  County)  and  the  entry  papers  were  transmitted  to  the 
District  Office  in  compliance  with  Section  2294  of  the  Revised  Statutes. 
The  affidavit  alleges  that  he  was  residing  on  the  land,  and  had  a  bona  fide 
settlement  and  improvement  thereon,  commenced  on  the  25th  of  May  pre- 
vious, and  consisting  of  a  house,  well,  fencing,  etc. 

The  law  allowing  a  party  in  such  case  to  go  before  the  clerk  of  his  county 
to  make  the  oath,  was  undoubtedly  intended  to  provide  a  means  for  prompt 
protection  of  his  claim  from  appropriation  by  parties  having  no  present  in- 
terest, who  might  anticipate  him  in  reaching  the  District  Office  while  he 
might  be  attempting  in  good  faith  to  make  his  entry.  He  therefore  should 
not  be  defeated  by  a  stranger,  whose  application  at  the  District  Office  is 
made  at  a  date  subsequent  to  his  application  and  oath  filed  with  the  county 
clerk  ;  as  by  such  a  practice  his  home  would  be  given  to  another,  notwith- 
standing his  compliance  with  the  law  which  was  passed  especially  for  his 
benefit,  and  he  would  be  no  better  off  than  one  to  whom  its  provisions  had 
no  application. 

As  the  papers  were  before  you,  showing  the  priority  of  Plaisance  by  the 
date  of  his  affidavit,  it  was  error  to  hold  his  entry  for  cancellation ;  but  the 
entry  of  Bradley  should  have  been  suspended,  and  he  should  have  been 
called  upon  to  show  cause,  if  any  he  can  allege,  why  his  cash  entry  should 
not  be  canceled  for  conflict  with  the  prior  right  of  the  settler. 

I  reverse  your  decision. 


BRASSFIELD  vs.  ESHOM. 

Entry —  Voidable — Sec.  22Q4^  R.  S. — The  execution  of  the  preliminary  affidavit  before  a 
clerk  of  court,  when  residence  on  the  land  had  not  been  acquired,  renders  the  entry 
voidable;  but  such  defect  may  be  cured  by  subsequent  residence,  established  prior  to  the 
intervention  of  any  adverse  right. 

Secretary  ViLAS  to  Commissioner  Stockslager,  May  26,  1888. 

The  point  insisted  upon  most  strenuously  by  contestant  is  based  upon  the 
fact  that  neither  claimant  nor  any  member  of  his  family  was  residing  upon 
the  land  in  question  at  the  date  of  claimant's  preliminary  homestead  affida- 
vit, which  was  made  before  the  clerk  of  the  district  court  for  Washington 
county,  under  Section  2294  of  the  Revised  Statutes,  and  that  on  the  date  of 
said  affidavit  there  had  not  been  any  improvement  and  settlement  made  by 
claimant  on  the  land,  as  required  by  said  section,  counsel  for  contestant 
claiming  that,  by  reason  of  the  foregoing,  claimant's  homestead  entry  was 
illegal  in  its  inception,  and  is  therefore  null  and  void. 

The  section  of  the  Revised  Statutes  above  referred  to  provides  that : 

In  any  case  in  which  the  applicant  for  the  benefit  of  the  homestead,  and  whose  family,  or 
some  member  thereof,  is  residing  on  the  land  which  he  desires  to  enter,  and  upon  which  a 


HOMESTEADS.  411 

bona  fide  improvement  and  settlement  have  been  made,  is  prevented,  by  reason  of  distance, 
bodily  infirmity,  or  other  good  cause,  from  personal  attendance  at  the  district  land  office,  it 
may  be  lawful  for  him  to  make  the  affidavit  required  by  law  before  the  clerk  of  the  court 
for  the  county  in  which  the  applicant  is  an  actual  resident,  and  to  transmit  the  same,  with 
the  fee  and  commissions,  to  the  Register  and  Receiver. 

In  the  case  of  Thompson  vs.  Lange,  reported  in  5  L.  D.,  248;  13  C.  L. 
O.,  255,  it  was  decided  by  this  Department,  that  the  preliminary  affidavit 
of  a  homestead  claimant  having  been  made  before  the  clerk  of  a  court,  in- 
stead of  the  local  office,  the  entry  was  not  for  that  reason  absolutely  void, 
but  voidable  only,  and  that  the  defect  might  be  cured  before  the  interven- 
tion of  an  adverse  claim.  See  also  case  of  Roe  vs,  Schang  (5  L.  D.,  394 ; 
14  C.  L.  O.,  154). 

In  the  case  of  the  St.  Paul,  Minneapolis  and  Manitoba  R.  R.  Co.  vs. 

Forseth  (3  L.  D.,  446;  12  C.  L.  O.,  39),  it  was  held  that: 

Under  the  homestead  laws  all  applications  to  make  entry  are  required  to  be  accompanied 
by  duly  executed  affidavits  showing  the  qualifications  of  the  party  to  make  such  entry.  This 
requirement  is  made  in  order  to  show  the  good  faith  of  the  applicant,  and  is  a  matter,  under 
the  law,  between  him  and  the  Government.  If  satisfied  with  the  showing,  the  application 
is  allowed  to  be  recorded;  if  not,  it  is  rejected.  If  accepted  on  what  may  be  thought  an 
unsatisfactory  showing  of  the  necessary  qualifications,  or  on  a  defective  affidavit,  either  in 
form  or  substance,  the  entry  is  suspended  and  the  party  called  upon  to  comply  fully  with  the 
requirements  of  the  Department.  But  such  entry,  if  accepted,  is  not,  because  of  the  defec- 
tive affidavit,  absolutely  null  and  void.  It  is  an  entry  which  may  be  perfected  so  that  the 
party  can  obtain  a  patent  for  the  land  covered  by  it,  or  it  may  be  avoided,  because  of  de- 
fects, by  the  Government,  either  with  or  without  contest.  But,  having  been  accepted  and 
recorded,  until  avoided,  it  is  an  entry,  and  as  such  segregates  the  tract  from  the  public  do- 
main, precluding  the  claim  of  any  one  else  to  the  land  covered  by  it. 

In  the  light  of  the  foregoing  authorities,  it  is  clear  that  in  the  case  at  bar 
the  claimant's  entry  was  not  null  and  void,  by  reason  of  the  defect  in  the 
preliminary  steps  leading  thereto,  as  stated,  but  merely  voidable,  and  that 
the  defect  was  such  as  could  be  cured  before  the  intervention  of  an  adverse 
claim. 

The  question  to  be  determined,  therefore,  is  as  to  whether  the  defect 
complained  of  was  cured  by  claimant  before  the  filing  of  the  original  affi- 
davit of  contest  by  Brassfield,  in  August,  1883. 

It  is  clearly  shown  by  the  testimony,  and  not  denied  by  contestant,  that 
claimant  settled  upon  and  commenced  improving  the  land  in  controversy 
in  the  month  of  August,  1881,  about  two  years  prior  to  the  filing  of  Brass- 
field's  said  affidavit  of  contest,  and  that  his  residence  thereon  immediately 
succeeded  his  settlement,  and  was  thereafter  continuous. 

The  essential  requirements  of  the  section  of  the  Revised  Statutes  above 
quoted,  are  residence  on  the  land  by  the  entryman,  or  some  member  of  his 
family,  and  bona  fide  improvement  .and  settlement  thereon,  at  the  date  of 
making  the  preliminary  affidavit  in  the  manner  therein  allowed.  That  these 
requirements  had  not  been  complied  with  by  claimant,  when  he  made  his 
entry,  can  not  be  questioned.  But  were  they  not  fully  met  by  him  before 
the  intervention  of  Brassfield's  claim  by  virtue  of  his  said  contest?  I  think 
they  were.  When  Brassfield  filed  his  said  affidavit  of  contest,  claimant  was, 
and  had  been  for  the  period  of  about  two  years,  residing,  with  his  family, 
on  the  land.  He  had  made  settlement  and  improvement  thereon.  He  had 
done  all  that  was  required  of  him  by  the  statute  referred  to,  before  any  at- 
tempt was  made,  on  the  part  of  Brassfield,  to  contest  his  entry,  and  his  entire 
good  faith  in  the  premises  is  abundantly  shown. 

I  think,  therefore,  that  claimant's  said  entry,  though  originally  defective 
and  voidable,  was  cured  by  his  subsequent  settlement,  residence  and  im- 
provement as  shown,  and  the  same  having  been  thus  cured  prior  to  the  in- 
itiation of  said  contest  of  Brassfield,  the  latter  can  not  be  held  to  have 
acquired,  in  this  respect,  any  rights  thereunder. 
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The  contestant's  further  charges  of  abandonment  and  failure  to  comply 
with  the  law  in  the  matter  of  cultivation  are  not  sustained  by  the  testimony. 

For  the  reasons  stated  your  said  office  decision  is  reversed,  the  cash  entry 
of  claimant  is  sustained,  and  the  said  contest  dismissed.  It  is  proper  for  me 
to  state  that  the  affidavit  of  one  James  M.  Canary,  which  was  filed  pending 
the  appeal  here,  by  counsel  for  claimant,  is  not  a  part  of  the  record  in  this 
case,  and  was  not  considered  by  me  in  determining  the  issues  herein  in- 
volved. 


O'CONNELl.  vs.  RANKIN. 

Homestead  Entry — Preliminary  Affidavit, — The  execution  of  the  preliminaiy  affidavit 
before  a  clerk  of  court,  when  the  requisite  residence  on  the  land  had  not  been  acquired, 
will  defeat  all  rights  under  the  entry,  in  the  presence  of  a  valid  intervening  advene 
claim. 

First  Assistant  Secretary  MULDROW  to  Commissioner  Stockslager,  August  21,  1888. 

This  case  comes  before  me  on  the  appeal  of  J.  O'Connell  in  the  case  of 
J.  O'Connell  vs.  Luther  D.  Rankin,  from  your  office  decision  of  March  28, 
1887,  permitting  the  said  Rankin  to  amend  his  affidavit  of  homestead  entry 
for  the  N.  E.  ^,  Sec.  34,  T.  147  N.,  R.  69  W.,  Bismarck,  Dakota,  land 
district. 

It  appears  from  the  record  that  said  Rankin  made  homestead  entry  March 
25,  1885;  ^^^  ^^  ^^  ^^  unmarried  man  and  had  not  prior  to  that  time 
established  an  actual  residence  on  the  land  ;  that  he  purchased  the  improve- 
ments of  one  Erickson  thereon,  consisting  of  a  house  and  twent}  -two  acres 
of  breaking,  and  Enckson  filed  a  relinquishment ;  that  said  Rankin  made 
affidavit  of  entry  before  the  clerk  of  the  court  of  a  county  other  than  that 
in  which  the  land  is  situated. 

Rankin  had  never  made  any  settlement  himself  on  said  land  at  the  time 
of  his  homestead  entry,  and  never  attempted  to  do  so  until  May  13,  1885, 
and  the  contest  in  this  case  was  inaugurated  by  affidavit  filed  May  8,  1885, 
by  said  O'Connell;  the  allegations  of  contest  being  that  "said  Luther  D. 
Rankin  does  not,  and  never  did,  reside  on  said  tract  of  land,  nor  made  set- 
tlement thereon,  and  never  has  in  any  way  improved  or  cultivated  the  same; 
that  said  tract  is  not  settled  upon  and  cultivated  by  said  party  as  required  by 
law ;  that  the  affidavit  upon  which  said  entry  is  based  was  made  before  a 
clerk  of  the  court;  that  the  same  alleges  residence  upon  and  improvement 
of  said  land  by  said  Rankin,  and  that  the  same  to  that  extent  is  false  and 
fraudulent." 

Until  after  the  inauguration  of  this  contest  it  is  clear  from  claimant's  own 
testimony  that  he  had  established  no  Residence  upon  the  land  and  had  not 
even  seen  it.  It  is  equally  clear  that  his  affidavit  was  made  before  the  clerk 
of  the  court  by  advice  of  his  attorney,  who  also  misled  him  in  regard  to  the 
necessity  of  establishing  his  residence  thereon. 

You  say,  "  I  do  not  think  claimant  should  be  deprived  of  his  entry  and 
the  valuable  improvements  thereon  by  reason  of  the  defect  in  his  affidavit. 
He  appears  to  have  honestly  believed  that  he  could  legally  make  the  affidavit 
as  he  did.  He  is  hereby  allowed  to  make,  before  either  of  you,  and  file  a 
proper  affidavit." 

You  cite  also  in  support  of  your  said  decision  Thompson  vs,  Lange  (5 
L.  D.,  248;  13  C.  L.  O.,  255),  and  Roe  vs,  Schang  (5  L.  D.,  394;  14  C. 
L.  O.,  154). 

These  cases  will  not  under  the  facts  in  this  case  support  your  decision. 

In  the  case  of  Thompson  vs,  Lange,  Lange  had  filed  a  supplemental 
homestead  affidavit  fifteen  days  before  the  contest  was  instituted,  which 
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cured  the  defects  in  his  original  entry,  and  such  defect  might  be  cured  be- 
fore the  intervention  of  an  adverse  claim;  and  in  Roe  vs  Schang,  the  in- 
sufficiency of  such  affidavit  was  not  put  in  issue  in  the  contest  nor  alleged  in 
the  appeals. 

In  the  case  under  consideration,  however,  Rankin  had  filed  no  supple- 
mental affidavit,  and  the  irregularity  or  defect  in  his  original  entry  is  directly 
in  issue. 

In  Brassfield  vs,  Eshom  (6  L.  D.,  722),  it  was  held  that  a  similar  defect 
could  be  cured  before  the  intervention  of  an  adverse  claim. 

Eshom  in  said  case  had  moved  upon  the  land  with  his  family  before  the 
filing  of  Brassfield's  affidavit  of  contest,  and  it  was  held  that  Eshom 's  entry, 
"although  originally  defective  and  voidable,  was  cured  by  his  subsequent 
settlement,  residence  and  improvements,  as  shown ;  and  the  same  having 
been  thus  cured  prior  to  the  institution  of  said  contest  of  Brassfield,  the 
latter  cannot  be  held  in  this  respect  to  have  acquired  any  rights  there- 
under.'* 

In  the  case  under  consideration,  however,  the  contest  affidavit  was  filed 
before  claimant  ever  saw  the  land  or  made  any  attempt  to  establish  his  resi- 
dence thereon,  and  the  preference  rights  of  contestant  have  therefore  inter- 
vened.* 

Section  2294  of  the  Revised  Statutes  provides : 

"  In  any  case  in  which  the  applicant  for  the  benefit  of  the  homestead,  and 
whose  family,  or  some  member  thereof,  is  residing  on  the  land  which  he  de- 
sires to  enter,  and  upon  which  a  bona  fide  improvement  and  settlement  have 
been  made,  is  prevented  by  reason  of  distance,  bodily  infirmity,  or  other 
good  cause,  from  personal  attendance  at  the  district  land  office;  it  may  be 
lawful  for  him  to  make  the  affidavit  required  by  law  before  the  clerk  of  the 
court  for  the  county  in  which  the  applicant  is  an  actual  resident,  and  to 
transmit  the  same,  with  the  fee  and  commissions,  to  the  Register  and  Re- 
ceiver. '  * 

Rankin  not  being  married,  and  neither  himself  nor  any  member  of  his 
family  being  residents  upon  said  land  at  the  time  his  affidavit  was  made  be- 
fore the  clerk  of  the  county,  and  as  such  defective  entry  was  not  cured  prior 
to  the  intervention  of  O'ConnelTs  rights  as  contestant,  Rankin's  entry  was 
illegal  and  must  be  canceled. 

Your  said  decision  is  therefore  reversed. 

[Note. — Motion  for  review  denied  by  Secretary  Noble,  August  2,  1889. 
9  L.  D.,  209;  16  C.  L.  O.,  136.]. 


f,—SE  TTLEMENT,  IMPR O VEMENT  AND  CUL  TIVA  TION. 

HOSKINSON  vs.  YOUNG. 

Settlement, — Going  upon  land  and  selecting  a  building  site  is  not  an  act 
pf  settlement.  The  mere  inspection  of  a  tract  of  land  does  not  constitute 
settlement. 

Secretary  Teller  to  Commissioner  McFarland,  May  17,  1884.     ("  C.  L.  O.,  239.) 

•GRIFFIN  vs.  SMITH. 

The  right  of  a  homesteader  to  file  a  new  preliminary  a£5davit,  in  lieu  of  one  executed  before  a  clerk  of 
court  without  the  pre>requisite  residence,  will  not  be  defeated  by  the  intervention  of  a  contest  chaiiging  such 
irregularity  and  setting  up  a  claim  of  priority,  if  said  priority  is  not  established  as  alleged. 
Flrtt  Assistant  Secretttry  Cuandlrr  ta  Acting  Commissioner  Stonb,  y$$iy  x,  1889.    (9  L.  D.,  ao;  x6  C. 

L.  O..X49.) 
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PRUITT  vs.  CHADBOURNE. 

The  mere  purchasing  of  improvements  gives  no  preference  right  to  the 
land  upon  which  the  improvements  exist ;  but  if  the  purchaser  makes  the 
first  settlement  thereafter,  these  improvements  are  his  in  the  eye  of  the  law. 

Acting  Secretary  JosLYN  to  Commissioner  McFarland,  Angust  6,  18S4.     (3  L.  D.,  loo ; 
II  C.  L.  O.,  239.) 

McLEAN  VS.  FOSTER. 

Acts  of  Settlement  by  Agent, — No  one  can  acquire  settlement  right  to  public  land  by  virtue 
of  plowing  or  other  acts  performed  by  an  agent. 

Acting  Secretary  JosLYN  to  Commissioner  McFarland,  April  7,  1884. 

I  have  considered  the  case  of  James  McLean  vs,  Margaret  J.  Foster,  in- 
volving the  W.  %  of  the  N.  E.  %  of  Sec.  3,  T.  156,  R.  54,  Grand  Forks, 
Dakota,  on  appeal  by  McLean  from  your  decision  of  August  25,  1883, 
awarding  the  tract  to  Foster. 

It  appears  from  the  record  that  this  land  was  surveyed  in  the  spring  or 
summer  of  1880,  but  that  the  plats  were  not  filed  until  May  12,  18S1. 
About  the  time  of  the  survey,  the  Foster  family — father,  mother,  brother 
and  sister — made  arrangements  to  apply  for  this  whole  section  and  part  of 
another.  On  several  parts  of  it  they  made  individual  settlement  and  resi- 
dence, but  not  on  the  N.'E.  ^.  On  that  tract,  in  May,  1880,  Foster's 
brother,  at  her  request  he  testifies,  plowed  a  few  acres  of  ground,  and  hauled 
some  logs  for  a  future  house.  She  was  not  on  the  land  at  the  time,  but  was 
then  and  continually  afterward  living  in  the  town  of  Grand  Forks.  In  the 
early  part  of  April,  1881,  McLean  went  upon  the  section  and  began  to  build 
a  house  on  the  N.  E.  ^  of  the  N.  E.  ^.  While  so  building,  Miss  Foster's 
brother  began  to  build  her  house  on  the  west  half  of  the  N.  E.  ^,  and  was 
notified  by  McLean  of  his  claim  to  the  entire  quarter ;  nevertheless,  he  con- 
tinued to  build,  and  Miss  Foster  took  personal  possession  of  the  house  on 
May  5,  1 881.     Both  parties  appear  to  have  complied  with  the  law  since. 

Whatever  right  McLean  has  to  this  land,  he  acquired  on  the  day  he  set- 
tled, and  there  is  no  doubt  that  he  is  entitled  to  the  entire  quarter,  unless 
Miss  Foster  then  had  a  superior  right  to  it.  At  said  date  she  had  no  right 
to  it  whatever,  against  the  United  States  or  against  him ;  for  she  had  not 
made  a  legal  settlement,  nor  even  taken  possession  of  the  land.  No  one 
can  acquire  a  settlement  right  to  public  land  by  virtue  of  another's  acts, 
and  the  ploughing  or  other  work  done  for  her  by  her  brother  was  inefiica- 
cious  for  any  purpose.  This  is  the  settled  rule.  And  indeed,  if  she  had 
actually  settled  in  person  in  May,  1880,  her  failure  to  follow  it  up  by  estab- 
lishing a  residence  would  have  divested  her  of  all  right  acquired  by  the 
settlement.  In  my  judgment.  Miss  Foster  has  neither  a  legal  nor  an  equit- 
able claim  to  the  tract  in  question,  and  her  entry  should  be  canceled. 

Your  decision  is  reversed. 


WITTER  vs.  ROWE. 

House  Foundation — Settlement. — Arranging  in  the  form  of  a  square,  poles  left  by  a  former 
settler,  and  calling  it  a  house  foundation,  is  not  an  act  of  settlement,  especially  when  not 
followed  by  other  acts  of  settlement  and  residence. 

Expenses  of  Contest. — As  the  hearing  in  this  case  was  ordered  by  the  General  Land  Office, 
the  costs  should  be  equally  apportioned  between  the  parties. 

Secretary  Lamar  to  Commissioner  McFarland,  March  li,  1885. 

I  have  considered  the  case  of  Hannah  M.  Witter  vs.  Patrick  Rowe,  in- 
volving the  S.  W.  y^  of  Sec.  6,  Tp.  2  S.,  R.  67  W.,  Denver,  Colorado,  on 
he  appeal  of  Witter  from  your  adverse  decision  of  September  23,  1884, 
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July  3^  1883,  Rowe  made  homestead  entry  of  the  tract  described,  and  on 
the  23d  of  the  same  month  Witter,  through  error  in  the  local  office,  was 
allowed  to  make  her  homestead  entry  for  the  same  tract.  Subsequently,  on 
the  allegation  of  Witter  that  she  settled  prior  to  Rowe's  entry,  a  hearing 
was  ordered. 

To  summarize  the  evidence  offered  to  establish  the  alleged  settlement  of 
Mrs.  Witter,  it  appears  that  she  went  upon  the  land  about  May  20,  1883, 
and  directed  in  person  the  laying  of  a  foundation  for  a  house  from  a  few 
logs  or  poles  that  had  been  left  on  the  land  by  a  former  settler;  such  found- 
ation being  made  by  simply  arranging  in  the  form  of  a  square  the  said 
material.  No  further  acts  of  settlement  or  improvement  on  the  part  of  Mrs. 
Witter  appear  to  have  been  performed  on  the  land  prior  to  Rowe*s  entry, 
nor  is  any  reason  furnished  to  account  for  such  fact. 

On  this  state  of  facts  I  am  of  the  opinion  that  your  ruling  should  be  ap- 
proved, except  wherein  you  held  that  Mrs.  Witter  should  be  required  to  pay 
all  the  costs.  The  hearing  was  directed  by  your  office,  and  while  the  right 
of  entry  is  not  accorded  to  her,  I  think  the  costs  should  be  equally  appor- 
tioned between  the  parties. 

Your  decision  is  accordingly  modified  as  above  indicated. 


COOK  vs.  SLATTERY. 

Settlement — Corporation  Ditch. — Work  done  on  the  land  in  question  by  a  party  who  is  hired 
by  a  corporation  to  dig  a  ditch  thereon,  cannot  be  claimed  as  an  act  of  settlement. 

Acting  Secretary  JosLYN  to  Commissioner  McFarland,  August  20,  1883. 

I  have  considered  the  case  of  Samuel  R.  Cook  vs.  William  Slattery,  in- 
volving the  S.  E.  %  of  Sec.  2,  Tp.  24  S.,  R.  34  W.,  Larned,  Kansas,  on 
appeal  from  your  decision  of  August  7,  1882,  adverse  to  Cook. 

The  evidence  adduced  at  the  hearing  furnishes  the  following  facts,  which 
are  made  the  basis  by  Cook  for  the  change  of  his  allegation  as  to  date  of 
settlement. 

On  the  7th,  8th  and  9th  of  April,  1881,  and  for  a  few  days  following,  an 
irrigating  ditch  was  in  progress  of  construction  near  the  land  in  question,  a 
branch  of  it  crossing  said  land.     This  ditch  was  built  by  a  stock  company. 

Cook  was  employed  by  and  worked  for  said  company,  with  his  team,  on 
the  branch  ditch  traversing  the  tract'  in  dispute. 

He  began  work  April  7th,  and  worked  until  and  including  the  12th,  ex- 
cepting the  loth,  which  was  Sunday.  On  that  day  he  moved  his  house  on 
to  the  tract  claimed,  and  in  his  application  to  enter  he,  therefore,  gave  the 
loth  as  date  of  settlement. 

He  now  claims  that  his  first  act  of  settlement  was  on  the  7th,  because, 
though  employed  by  the  irrigation-ditch  company,  he  worked  on  that  por- 
tion of  the  ditch  which  traversed  the  land  in  question,  and  in  so  doing,  had 
in  view  the  improvement  of  said  tract,  intending  to  claim  the  same  as  a 
homestead. 

The  evidence  shows  that  he  was  employed  by  the  company,  and  that  in 
settling  for  his  service  three  ways  were  open  to  him :  1st.  To  receive  all 
his  pay  in  cash ;  2d.  To  receive  half  cash  and  half  in  water ;  or  3d.  To  take 
company  stock. 

It  appears  there  has  not  yet  been  a  settlement  between  him  and  the  com- 

Upon  a  careful  consideration  of  all  the  facts,  I  am  of  the  opinion  that 
Cook's  first  act  of  settlement  within  the  meaning  of  the  law  was  on  the  loth 
of  April,  1881. 

The  work  done  on  the  ditch,  while  it  may  have  been  beneficial  to  the 
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tract  in  dispute  in  common  with  other  tracts  in  the.  vicinity,  was  work  done 
by  the  company ;  and  whatever  Cook  did  was  labor  for  which  he  was  to  re- 
ceive from  the  company  a  stipulated  price. 

While  he  saw  in  the  building  of  the  ditch  an  accruing  benefit  to  the  land, 
and  may  by  such  fact  have  been  influenced  in  selecting  as  a  homestead  the 
particular  tract  in  question,  and  so  may,  while  at  work  for  the  company, 
have  intended  to  enter  the  tract,  yet  such  work  can  in  no  proper  sense  be 
regarded  as  settlement,  whether  viewed  from  the  standpoint  of  the  act  itself, 
or  of  the  intention  at  the  time  of  the  act. 

He  did  not  so  regard  it  at  the  time,  nor  when  he  afterwards,  on  April 
i6th,  applied  to  enter;  but,  finding  his  application  rejected  by  reason  of  an 
adverse  claim  presented  by  another  who  alleged  settlement  one  day  earlier 
than  the  date  named  in  his  application ,  he  afterwards  changed  his  allega- 
tion so  as  to  antedate  the  other  party  in  the  matter  of  settlement. 

His  work  on  the  ditch  in  the  employ  of  the  company  was  no  more  an  act 
of  settlement  than  would  work  on  a  railroad  passing  through  a  given  tract 
be  an  act  of  settlement  on  such  tract.  The  value  of  the  land  in  either  case 
might  be  enhanced,  but  if  so  it  is  by  the  act  of  the  company,  and  whatever 
the  employee  does  is  done  for  the  company.  I  find  nothing  in  the  showing 
which  would  justify  the  conclusion  that  Cook  performed  any  act  of  settle- 
ment on  the  tract  in  question  prior  to  April  lo,  1881. 

Your  decision  dismissing  the  contest  is  affirmed. 


WRIGHT  vs.  LARSON. 

Settlement — Act  of  June  3^  1878, — While  lands  chiefly  valuable  for  timber  and  stone, 
unfit  for  ordinary  agricultural  purposes,  are  not  excluded  from  settlement  by  the  Act  of 
June  3,  1878,  yet  settlement  on  such  lands  should  be  carefully  scrutinized,  as  the  excep* 
tion  in  said  act  is  in  favor  of  the  "  bona  fide  settler."  A  settlement  for  the  purpose  of 
securing  the  timber  on  the  land,  or  for  any  other  purpose  than  establbhing  a  home,  is  not 
a  bona  fide  settlement  within  the  meaning  of  said  act. 

Secretary  Vilas  to  Commissioner  Stockslager,  December  19,  1888. 

His  total  improvements  were  valued  by  his  witness  at  I50,  and  by  the 
witnesses  of  the  timber  land  applicant  at  not  more  than  |2o. 

The  character  of  Larson's  improvements  and  of  the  land,  its  location  and 
surroundings,  and  the  large  quantity  of  merchantable  timber  thereon  (for 
utilizing  which,  together  with  that  on  other  lands  in  the  vicinity,  a  railroad 
had  been  projected  and  commenced  about  the  time  of  Larson's  filing),  his 
maintenance  of  a  home  elsewhere  after  his  alleged  settlement  on  the  land, 
and  all  facts  and  circumstances  of  the  case,  convince  me  that  his  was  not  a 
bona  fide  settlement  for  the  purpose  of  establishing  a  home  on  the  land,  but 
that  it  was  a  pretended,  or,  at  most,  colorable  settlement,  made  with  a  view 
to  securing  the  benefit  of  the  timber  thereon. 


CODE  vs.  SABINE. 

Administrator — Cultivation  and  Improvement — Sale, — In  absence  of  proof  to  the  contrary, 
heirs  are  presumed  to  exist.  The  possession  of  an  administrator  is,  under  the  homestead 
law,  possession  of  the  heirs.  Acts  of  cultivation  and  improvement  performed  by  the  ad- 
ministrator,  after  he  has  been  appointed,  are  presumed  to  be  for  the  benefit  of  the  heirs. 

The  attempted  sale  of  this  homestead  is  rejected  for  the  reasons  given. 

Acting  Commissioner  Harrison  to  Register  and  Receiver ^  Grand  Forks,  Dakota,  Oct,  20, 
1884. 

I  have  considered  the  case  of  Abram  Code  vs.  John  R.  Sabine,  his  heirs, 
etc.,  involving  homestead  entry  No.  3421,  S.  W.  ^  28,  157,  55,  made 
October  13,  1881,  based  on  H.  D.  S.  No.  82,  May  2,  1881. 
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Varying  decisions  were  rendered  by  you. 

Sabine  on  or  about  the  time  of  making  said  H.  D.  S.  appears  to  have 
made  an  act  of  settlement  on  the  land.  He  was  then  absent  therefrom 
until  October  13,  188 1,  the  date  of  entry.  Soon  after  that  he  left  Dakota 
for  Duluth,  Minnesota,  since  which  time  nothing  further  has  been  heard 
from  him. 

James  Spring  was  appointed  administrator  of  the  estate  December  19, 
1881,  by  the  Probate  Court  of  Walsh  County. 

This  contest  was  instituted  June  7,  1883,  and  hearing  had  October  26, 
1883. 

None  of  the  heirs  appeared,  but  the  administrator  did,  and  submitted 
evidence. 

This  office  does  not  feel  justified  in  going  behind  the  judgment  of  the 
Probate  Court  in  appointing  the  administrator. 

The  entryman  during  his  lifetime  appears  to  have  complied  with  the  law. 

The  possession  of  the  administrator  was  possession  by  the  heirs,  if  any, 
and  in  the  absence  of  evidence  to  the  contrary,  there  are  presumed  to  be 
some.  See  the  case  of  Towers  zfs.  Dorame,  Copp's  Public  Land  Laws,  V. 
1,  p.  438. 

The  administrator's  cultivation  and  improvement  of  the  land  after  his  ap- 
pointment must  be  construed  to  have  been  for  the  benefit  of  the  heirs. 

The  contest  is  therefore  dismissed. 


WILLIAM  J.  CAUGHELL. 

Cultivation — Breaking. — Merely  turning  over  the  sod  is  not  cultivation  within  the  meaning 
of  the  homestead  laws.  Commuter  in  this  case  is  allowed  additional  time  in  which  to 
show  the  required  cultivation. 

Commissioner  McFarland  to  Register  and  Receiver^  Huron ,  Dakota,  May  26,  1884. 

It  is  contended  by  the  Receiver  that  Mr.  Caughell,  by  breaking  ten  acres, 
and  preparing  the  same  for  crops,  had  satisfactorily  complied  with  the  pro- 
visions of  the  homestead  law.  I,  however,  am  of  a  different  opinion,  and 
think  that  the  act  of  turning  over  the  original  sod  is  not  in  hstU  cu/Ziva/ion, 
but  simply  preparing  the  \a.nd /or  cultivation^  as  commonly  understood. 

The  "homestead  law"  exacts  cultivation  as  an  essential  part  of  the  per- 
formance of  the  contract  on  the  part  of  the  homesteader  when  he  makes  an 
entry.     Copp's  L.  O.,  vol.  10,  p.  343. 

The  Register's  action  was,  therefore,  proper,  and  the  proof  of  Mr.  Caughell 
is  rejected.  His  entry  is  held  subject  to  new  proof  after  showing  the  re- 
quired cultivation. 

In  the  future  you  will  be  governed  by  the  instructions  contained  herein  ; 
and  in  all  cases  where  only  breaking  is  shown  without  cultivation,  the  proof 
should  be  rejected.*  

CLEVELAND  vs.  DUNLEVY. 

Purchase  of  Imprwements, — The  purchase  of  the  improvements  and  possessory  right  of  a 
homestead  confers  no  preference  right  of  entry  upon  the  purchaser  as  against  a  prior  ad- 
verse settlement. 

Abandonment,— yiYitx ft  suit  is  pending  as  to  the  right  of  entry,  and  one  of  the  parties  thereto 
during  the  pendency  of  such  suit  charges  the  other  with  abandonment  since  the  hearing 
therein,  such  charge  will  be  heard  on  the  termination  of  the  pending  case. 

Seretary  Lamar  to  Commissioner  Sparks,  August  28,  1885. 

I  have  considered  the  above  entitled  case,  involing  the  right  to  the  N. 

•  Bimkine  land  it  not  a  satb&ctory  compHance  with  the  homestead  and  pre-emption  l^w«.    Cultiva»tep  «<> 
crop  or  other  farm  products  is  essential.    Removal  from  land  after  entry,  in  connection  wuh  other  dencien- 
cies,  ia  evidence  of  fraud. 
C^musi^ner  Sparks  t0  Clakk  S.  Rowb,  S^ciai  Agent,  DeviT*  Uute,  Dmkcta,  Se^tem^r  26. 1885.     ( »« 

C.  L.  0.,t9a.) 
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E.  ^  of  Sec.  5,  T.  Ill  N.,  R.  59  W.,  Huron  land  district,  Dakota  Terri- 
tory, as  presented  by  the  appeal  of  Cleveland  from  the  decision  of  your 
office  dated  June  5,  1884,  holding  for  cancellation  his  homestead  entry  No. 
1775,  covering  said  tract. 

The  facts,  as  shown  by  the  record,  are  as  follows: 

On  June  26,  1882,  George  M.  Bartholomew  tiled  his  soldier's  homestead 
declaratory  statement  No.  3331  for  said  tract,  and  on  December  29,  same 
year,  made  homestead  entry  No.  1573  of  the  land  in  controversy.  Barthol- 
omew's relinquishment  of  said  tract  was  filed  in  the  district  land  office  on 
January  23,  1883,  by  Cleveland,  who,  on  the  same  day,  made  homestead 
entry  No.  1775,  for  the  land  in  question.  On  the  day  following,  Dunlevy 
made  homestead  entry  No.  1781  of  said  tract,  alleging  settlement  thereon 
November  27,  1882.  Upon  the  application  of  Cleveland,  your  office,  on 
August  8,  1883,  directed  that  a  hearing  should  be  held  to  determine  the 
rights  of  the  respective  parties.  The  hearing  was  duly  held,  and  upon  the 
evidence  submitted  the  Register  and  Receiver  decided  that  when  said  re- 
linquishment was  filed  in  the  district  land  office,  Dunlevy's  claim  intervened 
and  operated  as  a  bar  to  the  claim  of  Cleveland.  On  appeal,  your  office 
affirmed  the  decision  of  the  Register  and  Receiver,  as  above  stated. 

It  is  shown  by  the  testimony  that  Dunlevy  settled  upon  said  tract  after 
the  filing  of  said  declaratory  statement,  but  prior  to  the  date  of  Bartholo- 
mew's entry,  and  continued  to  reside  thereon  up  to  the  time  of  said  hearing. 
Dunlevy's  improvements  consist  of  a  house  eight  by  ten  feet,  with  an  addi- 
tion of  equal  size,  a  ba/n  twelve  by  twelve  feet,  and  twenty-two  acres  of 
breaking,  all  worth  about  I170. 

Cleveland  is  shown  to  have  purchased  the  improvements  of  Bartholomew, 
although  he  had  not  paid  any  portion  of  the  purchase  money,  and  he  claims 
said  tract  by  resison  of  said  purchase  and  Bartholomew's  relinquishment, 
which  was  filed  by  him.    Cleveland's  improvements  are  valued  at  about  I225. 

It  is  quite  clear  that  Cleveland  could  acquire  no  rights  as  against  Dunlevy 
by  the  purchase  of  Bartholomew's  improvements  and  possessory  claim.  The 
land  was  not  segregated  when  Dunlevy  settled  upon  it,  and  his  right  was 
subject  only  to  Bartholomew's  claim,  which  was  relinquished  prior  to  the 
expiration  of  three  months  from  the  date  of  Dunlevy's  settlement.  Cleve- 
land does  not  claim  that  he  was  an  actual  settler  upon  the  land  until  May 
10,  1883,  while  it  appears  that  Dunlevy  was  an  actual  settler  from  Novem- 
ber 27,  1882.  It  was  irregular  to  allow  Dunlevy's  entry  while  the  entry  of 
Cleveland  was  extant  upon  the  records  of  the  district  land  office.  It  ap- 
pears that  after  the  decision  of  the  Register  and  Receiver  in  said  case,  an 
affidavit  was  offered  by  said  Cleveland,  signed  by  himself  and  corroborated 
by  two  witnesses,  alleging  that  since  the  time  of  said  hearing,  Dunlevy  has 
abandoned  said  land.  Said  affidavit  was  rejected  by  the  Register,  because 
the  witnesses  signed  with  a  pencil,  and  an  appeal  was  taken  to  your  office. 
The  affidavit  is  insufficient,  if  it  was  intended  as  an  affidavit  of  contest,  be- 
cause the  length  of  time  of  the  abandonment  is  not  stated. 

Your  office  decision  held  that  said  allegation  was  immaterial,  and  that 
your  office  would  not  consider  in  the  case  at  bar  any  question  of  abandon- 
ment arising  since  the  trial. 

There  can  be  no  question  that  Cleveland  has  the  right  to  contest  said  en- 
try upon  the  ground  of  abandonment  after  the  adjudication  of  the  present 
case  by  this  Department.  In  view,  however,  of  the  said  allegation  of  aban- 
donment by  Dunlevy,  Cleveland's  entry  will  remain  suspended  for  sixty 
days  to  enable  him  to  initiate  a  contest  against  Dunlevy's  entry,  and  in  case 
Cleveland  fails  to  commence  said  contest  within  the  time  specified  and  pros- 
ecute the  same  successfully,  then  his  entry  should  be  canceled. 

The  decision  of  your  office  is  modified  accordingly. 
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VAN  vs.  RHODES. 

Actual  Seiiier. — The  ftctual  settler  is  always  preferred  in  cases  where  two  parties  claim  the 
same  tract  of  land. 

Secretary  TELLER  to  Commissioner  McFarland,  April  4,  1884. 

When  Rhodes  made  his  entry,  he  was  and  had  long  been  residing  on  an 
adjoining  tract  of  land ;  he  has  still  another  tract  near  by  which  he  has  pat- 
ented under  the  pre-emption  law.  There  is  no  evidence  that  his  plowing  or 
planting  on  the  land  in  contest  was  done  as  an  act  of  settlement,  or  with 
the  animus  manendi  which  an  act  of  settlement  requires.  On  the  contrary, 
the  surrounding  circumstances  indicate  that,  having  his  home  on  other  land, 
he  was  cultivating  this  merely  for  convenience  without  having  then  any  in- 
tention of  entering  it,  or  well  knowing  that  cultivation,  without  residence 
gave  him  no  right  to  it.  The  homestead  law  was  intended  to  give  homes  to 
those  who  needed  them,  and  it  certainly  never  was  intended  to  enable  a 
man,  living  on  one  tract,  to  seize  other  tracts  around  him  by  virtue  of  break- 
ing a  few  acres  of  their  soil. 

Had  Rhodes  gone  upon  the  land  for  the  purpose  of  living  there,  his 
failure  to  make  entry  until  after  Van's  settlement  and  filing  might  not  have 
impaired  his  claim,  if  made  within  the  time  limited  by  the  Act  of  May  14, 
1880.  He  would  then  have  been  the  "actual  settler*'  referred  to  in  the 
homestead  law,  claiming  the  land  by  virtue  of  such  settlement.  But  we 
know  that  in  fact  Rhodes  was  an  actual  settler  on  other  land  when  Van 
made  his  pre-emption  settlement  on  the  land  in  contest.  His  naked  culti- 
vation of  the  tract,  therefore,  while  having  a  regular  home  on  other  land, 
cannot  be  held  to  be  the  settlement  contemplated  by  the  homestead  laws, 
or  to  give  him  any  right  to  it  against  Van,  who  actually  settled  prior  to  date 
of  the  homestead  entry.* 

Your  decision  is  therefore  reversed. 


WILEY  vs.  RAYMOND. 

SettlemerU  Rights — Entry. — On  the  relinquishment  of  an  entry  the  right  of  a  settler,  then 

residing  on  the  land,  attaches  eo  instantij  and  is  superior  to  that  of  a  homesteader  who 

enters  the  land  immediately  after  the  said  relinquishment. 
Relinquishment. — A  relinquishment  is  ineffectual,  so  far  as  releasing  the  land  is  concerned, 

until  filed,  and  the  purchaser  of  a  relinquishment  acquires  no  right  thereby  to  the  land. 

IHs  right  as  a  settler  must  date  from  the  time  when  he  made  aaual  personal  settlement. 

Acting  Secretary  MULDROW  to  Commissioner  .Sparks,  September  22,  1887. 

Now,  what  are  the  facts  in  this  case  relative  to  settlement,  improvement, 
etc.,  by  each  party? 

I  have  no  doubt  from  a  careful  examination  of  the  evidence  in  the  case, 
that  Wiley  never  established  residence  on  this  tract  until  some  time  in  the 
spring  of  1884.  During  all  the  time  between  that  date  and  the  time  he 
alleged  settlement  under  his  pre-emption  declaratory  statement,  his  actual 
home  was  on  what  is  familiarly  called  the  '*  McArthur  farm,"  within  a  mile 
of  the  land  in  question.  There  he  had  nearly  all  his  personal  effects.  That 
was  his  fixed  abode  in  the  summer,  and  the  place  to  which  he  returned  each 

•FOLVEN  vs.  JOHNSON. 

As  between  a  homestead  settler  and  a  timber  culture  entry  man  who  both  initiated  claims  for  a  tract  of  land 
while  it  was  in  a  state  of  withdrawal  to  satisfy  a  railroad  land  grant,  their  rights  are  re^^arded  as  equal  in  law 
on  restoration  of  the  same  to  the  public  domain ;  but  on  account  of  the  superior  equities  of  the  settler  who 
initiated  his  claim  first,  the  timber  culture  entry  is  held  to  be  subject  to  his  claim  notwithstanding  that  dur- 
ing a  portion  of  the  period  of  settlement  prior  to  such  restoration,  he  was  not  a  qualified  homesteader,  being 
an  alien,  the  disqualification,  which  had  been  allowed  to  remain  becanse  of  ignorance,  having  been  cured  be- 
fore the  said  restoration,  and  before  the  land  became  subject  to  appropriation  under  the  timber  culture  law. 

Commiasi^mrr  Grofp  to  tJU  RegisUr  and  Receiver,  IVarthingian,  Minn.,  Octobor  x;,  1889.    (16  C.  L.  O., 

»73) 
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spring  after  having  been  lumbering  in  the  woods  daring  the  winter  season. 
That  farm  was  cultivated  either  by  him  or  in  his  interest.  For  over  two 
years  he  had  a  sort  of  a  claim  to  the  land  in  controversy,  catting  hay  there 
each  year,  and  having  a  semblance  of  a  house  there,  formed  of  rough  boards 
placed  slanting  against  a  ridge  pole,  without  floor,  window,  or  anything  of 
the  kind.  He  occasionally  occupied  this  shanty  when  at  work  on  the  claim, 
but  such  occupation  was  at  best  but  temporary.  He  can  claim  nothing, 
therefore,  prior  to  the  date  of  his  homestead  entry,  October  i6,  18S3. 

At  that  date  Raymond  was  an  actual  settler  upon  the  land.  His  settle- 
ment made  and  residence  established  October  15,  1883,  could  avail  him 
nothing  as  against  the  Government,  or  the  former  claimant,  prior  to  the 
cancellation  of  the  homestead  entry  then  on  record.  As  against  any  subse- 
quent settler  on  the  same  tract  prior  to  the  cancellation  of  the  said  entry, 
his  claim  would  take  precedence.  Geer  vs.  Farrington  (4  L.  D.,  410;  13 
C.  L.  O.,  33).  If  this  be  true,  he  certainly  would  have  a  better  right  than 
a  party  whose  right  did  not  attach  as  against  any  ode  until  the  cancellation 
of  the  homestead  entry  then  of  record. 

The  claim  of  Wiley  not  attaching  prior  to  the  time  he  made  his  home- 
stead entry,  to  wit,  October  16,  1883,  that  of  Raymond  clearly  is  the  better 
of  the  two.  Raymond's  right  attached  as  against  the  Government  eo  in- 
stanti  upon  the  filing  of  the  Grassick  relinquishment,  October  16,  1883. 
He  was  then  an  actual  settler  upon  the  land,  with  valuable  improvements 
there,  and  I  think  on  this  score  the  equities  are  also  in  his  favor. 

For  the  foregoing  reasons  your  decision  is  affirmed,  the  entry  of  Wiley 
will  be  canceled,  and  Raymond's  entry  allowed. 


PAULSON  vs.  RICHARDSON. 

Cancellation — Settler — Preference  Right, — On  the  cancellation  of  an  entry  under  contest,  a 
bona  fide  settler  then  on  the  land  embraced  therein  is  entitled  to  the  right  of  entry  as 
against  every  one  except  the  successful  contestant. 

First  Assistant  Secretary  Chandler  to  Acting  Commissioner  Stone,  yune  8,  1889. 

I  have  considered  the  case  of  Andrew  Paulson  vs.  Geo.  W.  Richardson, 
on  appeal  of  the  latter  from  your  office  decision  of  April  2,  1889,  holding 
for  cancellation  his  timber  culture  entry  for  S.  W.  ^,  Sec.  i,  T.  107  N., 
^•57  ^'y  Mitchell,  Dakota,  land  district. 

It  appears  from  the  record  that  one  Peter  Green  made  timber  culture 
entry  for  said  tract  June  3,  1880,  but  his  entry  was  contested  by  one  L. 
Ettie  Johnson,  and  as  the  result  of  such  contest  was  canceled  July  27, 1885, 
and  the  preference  right  of  entry  was  awarded  to  said  Johnson  ;  but  she 
having  married  before  the  decision  was  rendered,  could  not  make  entry,  and 
her  application  filed  with  her  contest  affidavit  was  rejected  August  3,  1885, 
and  from  this  decision  no  appeal  was  taken. 

On  August  II,  1885,  Paulson  presented  an  application  accompanied  by 
legal  fees  to  make  homestead  entry  of  said  tract,  claiming  that  he  had  estab- 
lished a  residence  upon  the  land  May  30,  1885. 

It  appears  also  that  said  Paulson  offered  to  file  application  to  make  home- 
stead entry  on  August  5,  1885,  but  was  not  allowed  by*the  local  officers  to 
file,  and  no  record  entry  of  the  offer  thereof  was  made. 

Simultaneous  with  the  offer  of  Paulson  to  make  homestead  entry  on  August 
5,  1885,  Geo.  W.  Richardson  made  timber  culture  entry  for  said  tract,  and 
when,  on  August  11,  Paulson  again  presented  his  application,  a  hearing  was 
ordered  by  the  local  officers.  Upon  the  evidence  taken  at. this  hearing,  held 
October  5,  1885,  the  local  officers  decided  against  Paulson,  but  upon  appeal 
your  office  by  letter  of  April  2,  1888,  reversed  their  decision,  awarded  to 
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Paulson  the  prior  right  of  entry,  and  held  for  cancellation  .Richardson's 
entry,  upon  the  ground  that  Paulson  being  a  resident  on  the  land  on  the 
day  that  Green's  entry  was  canceled,  acquired  a  right  of  entry  as  against 
every  person  but  the  successful  contestant,  and  as  Johnson  is  not  making 
any  claim,  she  is  no  longer  a  party  in  interest. 

The  evidence  is  somewhat  conflicting,  but  upon  a  careful  examination  I 
am  satisfied  that  it  sustains  your  conclusion  that  Paulson  at  the  time  Green's 
entry  was  canceled  was  a  bona  fide  settler  on  said  land  with  the  intention 
of  claiming  the  same  under  the  homestead  laws. 

Your  decision  is  accordingly  affirmed. 


MILLER  vs.  STOVER. 

Section  2274. — K.  S.  Settlement  Before  Survey, — Where  homestead  claimants  settled  before 
survey  on  the  same  forty-ftcre  tract,  Sec.  2274,  R.  S.,  applies,  and  joint  cash  entry  may 
be  made  of  such  tract. 

Secretary  Tkixer  to  Commissioner  McFarland,  October  I,  1883. 

I  have  considered  the  case  of  S.  B.  Miller  vs.  Cyrus  Stover,  involving  the 
N.  E.  %  of  the  N.  E.  %  of  Sec.  11,  Twp.  3  N.,  Range  7  E.,  Deadwood, 
Dakota,  on  appeal  by  Stover  from  your  decesion  of  July  31,  1882,  awarding 
the  tract  to  Miller. 

It  appears  that  Miller  settled  on  unsurveyed  land  in  1877,  and  Stover  in 
1879.  At  the  time  of  the  latter's  settlement,  it  was  understood  between  the 
two  that  their  possessions  were  mutually  bounded  by  a  certain  line,  suffi- 
ciently marked,  running  in  a  northerly  and  southerly  direction,  and  that  Sto- 
ver's land  lay  to  the  west,  and  Miller's  to  the  east,  of  said  line.  There  was 
much  testimony  given  at  the  hearing  in  relation  to  the  location  of  the 
boundary  line,  and  to  subsequent  changes  in  it  made  by  the  parties ;  but 
said  testimony  is  of  no  moment  in  this  adjudication.  The  only  fact  to  be 
considered  is  that  when  the  official  survey  was  made  in  the  fall  of  1880,  it 
was  found  that  the  boundary  line  agreed  upon  divided  irregularly  the  tract 
in  controversy,  and  that  both  had  settled  upon  and  improved  different  parts 
of  the  same  forty-acre  subdivision.  Miller  was  in  no  sense  a  trespasser  on 
Stover's  land,  for  he  acquired  his  original  right  by  purchase  through  Stover, 
and  with  the  latter's  full  knowledge  and  consent. 

September  27,  1881,  the  plat  of  survey  was  filed  in  the  local  office ;  on 
the  next  day  Stover  made  homestead  entry  No.  319,  and  six  days  afterwards 
Miller  made  homestead  entry  No.  326.  Both  claim  under  the  Act  of  May 
14,  1880,  but  it  is  to  be  observed  that  the  inceptive  rights  to  their  respec- 
tive tracts  were  acquired  prior  to  the  passage  of  said  act. 

In  the  case  of  Burton  vs.  Stover,  this  day  decided,  I  held,  in  relation  to 
Section  2274,  Revised  Statutes,  that  the  equity  of  the  statute  extends  to  all 
bona  fide  settlement  claims  initiated  prior  to  survey,  where  a  boundary  line 
has  been  made  by  them.  Said  decision  is  applicable  to  the  case  at  bar,  and 
you  are  therefore  directed  to  notify  the  parties  that  they  may  make  joint 
cash  entry  of  the  tract  in  controversy  ;  and  if  either  fails  to  agree  to  such 
entry  within  a  reasonable  time,  say  ninety  days,  the  land  will  be  awarded 
to  the  other  as  part  of  his  homestead. 

Your  decision  is  modified  accordingly. 


INSTRUCTIONS. 


Devisee — Settlement  be/ore  Survey. — The  right  to  make  a  homestead  entry  under  the  Act  of 
May  14,  1880,  acquired  by  a  settler  who  dies  prior  to  survey,  may  be  exercised  by  his 
devisee. 

The  case  of  Buxton  vs,  Traver  cited  and  distinguished. 

Secretary  Noble  to  Commissioner  Grofp,  October  4,  1889. 
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I  am  in  receipt  of  your  communication  of  the  20th  ultimo,  calling  atten- 
tion to  the  decision  of  the  Supreme  Court  of  the  United  States  in  thexatse 
of  Buxton  vs,  Traver  (130  U.  S.,  232),  which  you  say  is  interpreted  by  some 
as  announcing  a  doctrine  inconsistent  with  the  practice  of  your  office,  fol- 
lowing the  decision  of  the  Department  in  the  case  of  Tobias  Beckner  (6  L. 
D.,  134;  14  C.  L.  O.,  176),  and  other  decisions,  allowing  parties  as  heirs 
or  devisees  of  homestead  settlers  the  benefit  of  Section  2269  of  the  Revised 
Statutes,  and  of  the  Act  of  May  14,  1880  (21  Stat.,  140),  and  requesting 
**to  be  instructed  ( I  St)  as  to  whether  there  is  any  inconsistency  between 
the  decisions  of  the  Department  in  reference  to  the  subject,  and  said  de- 
cision of  the  Supreme  Court;  and  (2d)  as  to  whether  there  should  be  any 
change  in  the  course  of  this  office  as  above  indicated  in  dealing  with  this 
class  of  cases.'* 

The  case  of  Tobias  Beckner  recognized  the  right  of  a  person,  as  devisees 
of  a  settler  whose  settlement  was  made  and  who  died  prior  to  survey,  to 
make  homestead  entry  of  the  tract  settled  upon  by  his  devisor ;  and  this 
ruling  is  not  inconsistent  with  the  decision  of  the  Supreme  Court  in  the  case 
of  Buxton  vs,  Traver.  The  rule  in  the  case  of  Beckner  will  be  followed  by 
your  office. 

OILMAN  vs.  NOLAN. 

Circular  of  July  /,  i8jg — Entry  on  Another'* s  Land. — The  rights  of  a  contestant  should 
be  protected  when  acting  under  the  authority  of  the  Circular  of  July  i,  1879,  providing 
that  an  entry  on  land  in  p)os5ession  of  a  bona  fide  settler  was  invalid,  and  which  was  in 
force  at  the  date  of  his  initiation  of  contest. 

Secretary  TELLER  to  Commissioner  McFarland,  April  22,  1884.. 

I  have  considered  the  case  of  Henry  S.  Oilman  vs,  Kavan  Nolan,  involv- 
ing the  S.  J^  of  the  N.  E.  }i  and  the  S.  Y^  of  the  N.  W.  }{  of  Section  24, 
Township  23  S.,  Range  43  W.,  Pueblo,  Colorado,  on  appeal  by  Nolan  from 
your  decision  of  February  8,  1883,  holding  his  entry  for  cancellation. 

It  appears  from  the  record  that  Oilman,  who  had  contested  one  Thomas 
B.  Nolan's  prior  homestead  entry  on  this  tract,  settled  on  it  in  February 
1879,  ^ui^^  ^  house,  and  he  and  his  family  continued  to  reside  there  and  to 
cultivate  it  until  date  of  contest  and  hearing.  Said  Nolan  relinquished  the 
land  pending  said  contest,  and  the  entry  was  canceled  at  the  local  office 
July  15,  1879.  Nolan  obtained  early  notice  of  the  cancellation,  and  had 
his  brother  Kavan,  the  defendant  here,  make  homestead  entry  for  it.  Said 
entry  was  made  July  17,  1879,  and  on  August  8th  following.  Oilman  was 
allowed  to  file  a  soldier's  homestead  declaratory  statement,  and  to  commence 
contest  against  it. 

At  this  time  Oeneral  Circular  of  July  i,  1879,  was  in  force,  providing 
that  an  entry  on  land  in  the  possession  of  a  bona  fide  settler  should  be 
deemed  invalid.  Oilman  had  a  right  to  rely  on  this  ruling  as  authoritative, 
and  it  was  notice  to  the  world  that  such  settlers  as  he  might  expect  protec- 
tion against  the  wiles  of  speculators  and  others  in  trying  to  deprive  them 
of  their  homes.  By  it  he  was  expressly  authorized  to  contest  Kavan  Nolan's 
entry,  with  a  view  to  showing  such  prior  settlement.  Having  done  so,  I 
think  that  the  Land  Department  is  bound  to  protect  him  by  canceling  it  on 
the  aforesaid  proof  of  his  bona  fide  settlement.* 

There  were  two  hearings  in  this  case,  at  neither  of  which  Nolan  appeared 
in  person,  and  at  the  latter  of  which  it  was  shown  that  he  was  then  residing 
in  Santa  F6,  N.  M.  Wherefore  I  am  of  opinion  that  his  homestead  entry 
was  not  made  in  good  faith,  but  with  a  view  of  harassing  Oilman. 

For  these  reasons  your  decision  is  affirmed. 

•See  Blake  w.  Marsh,  15  C.  L.  O.,  109, 


HOMESTEADS.  423 


NORTON  vs.  WESTBROOK. 

Appeal. — An  appeal  will  not  be  dismissed  on  the  ground  that  it  was  not  taken  in  in  time,  if 

the  record  fails  to  show  when  notice  of  the  decision  was  received. 
Settlement  Rights, — A  settlement  made  without  violence  within  the  unlawful  enclosure  of 

another  is  valid,  and  will  not  be  defeated  by  such  unlawful  occupancy. 
Amendment. — Priority  of  right  having  been  determined  as  between  two  settlers,  the  right  of 

the  prior  settler  to  amend  an  irregular  entry  is  an  ex  parte  matter,  so  far  as  the  subsequent 

settler  is  concerned.  « 

First  Assistant  Secretary  CHANDLER  to  Commissioner  Groff,  October  5,  1889. 

The  material  question  that  is  presented  by  this  appeal  is  whether  or  not 
Norton  had  acquired  such  a  right  to  the  land  as  to  render  invalid  the  settle- 
ment and  entry  of  Westbrook. 

This  question  should,  I  think,  be  answered  in  the  negative.  Aside  from 
the  fact  that  the  evidence  tends  to  show  that  several  different  parties  culti- 
vated the  land  during  the  time  that  Norton  claimed  the  same,  it  is  clear  that 
prior  to  May,  1885,  ^^  ^^^  never  established  or  maintained  a  bona  fide 
residence  upon  the  land.  Being  until  then  without  any  right  under  the  set- 
tlement laws,  his  enclosure,  if  really  his,  was  an  unlawful  one,  and  he  can 
only  claim  the  land  by  virtue  of  his  settlement  in  May,  1885,  and  his  sub- 
sequent residence  thereon.  But  this  settlement  was  made  several  days  after 
that  of  Westbrook,  and  is  therefore  subject  to  the  latter' s  rights.  It  is  true 
that  Westbrook' s  first  acts  of  settlement  were  meagre,  but  the  record  shows 
that  they  were  made  in  good  faith,  and  that  he  subsequently  complied  with 
the  law.  Moreover,  the  evidence  does  not  show  the  residence  of  Westbrook 
within  the  enclosure  claimed  by  Norton  to  have  been  acquired  through  vio- 
lence, but  on  the  contrary  it  creates  the  impression  that  Norton  made  no 
protest  against  Westbrook 's  inhabitancy  therein.  A  settlement  made  with- 
out violence  within  the  unlawful  and  unauthorized  enclosure  of  another  is 
valid,  and  will  not  be  defeated  by  such  unlawful  occupancy.  Stoddard  vs. 
Neigle  (7  L.  D.,  340;  15  C.  L.  O.,  171). 

Counsel  urge  for  the  first  time  on  appeal  to  your  office  that  the  entry  of 
Westbrook  should  not  be  sustained  for  the  reason  that  his  homestead  affida- 
vit was  improperly  made  before  the  clerk  of  the  court  under  section  2294, 
Revised  Statutes. 

As  Westbrook  had  at  the  date  of  said  affidavit  made  his  settlement  with 
the  intention  of  residing  on  the  land,  I  am  by  no  means  satisfied  that  such 
affidavit  was  improperly  made.  But  waiving  this  question,  and  aside  from 
the  fact  that  this  matter  is  not  alleged  in  the  affidavit  of  contest,  the  con- 
tention that  the  entry  of  Westbrook  should  be  canceled  for  the  benefit  of 
Norton  by  reason  of  the  said  defective  affidavit  is  without  force. 

Both  parties  claim  the  land  by  virtue  of  settlement,  residence  and  im- 
provement. In  this  regard  the  rights  of  Norton  have  been  found  inferior 
to  ♦hose  of  Westbrook,  So  far  as  the  regularity  of  the  latter's  entry  is  con- 
cerned, the  case  is  ex  parU.  This  being  so,  Westbrook's  homestead  affidavit 
was,  on  May  29,  1888,  as  shown  by  the  record,  properly  amended. 

The  entry  of  Westbrook  must  therefore  be  allowed  and  the  contest  of 
Norton  dismissed. 

The  decision  appealed  from  is  affirmed. 


GAINER  vs.  PAAZIG,  et  al. 

Homestead  Settler — Unoffered  Land — Forfeiture. — A  declaration  of  forfeiture  of  the  claim 
of  a  homestead  settler  initiated  by  settlement  on  unoffered  land  is  not  contemplated  by 
Section  2265  of  the  Revised  Statutes  for  failure  to  file  within  the  period  prescribed  thereby, 
except  in  favor  of  the  next  settler  in  order  of  time  who  gives  the  required  notice  and  com- 
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plies  with  legal  conditions.     The  only  forfeiture  contemplated  for  failure  of  a  settler  to 
file  within  a  specified  period  in  favor  of  entrymen  other  than  settlers,  is  that  provided  for 
in  Section  2264  of  said  Statutes,  in  instances  where  the  land  settled  upon  had  previously 
been  offered  at  public  sale. 
Secretary  NoBLE  to  Commissioner  Stockslager,  March  l^,  1 889. 

I  have  before  me  the  appeal  of  Wiley  Gainer  from  your  decision  of  Au- 
gust 12,  1887,  denying  his  application  to  make  homestead  entry  of  lot  i, 
Sec.  30,  and  lots  5,  6  and  10,  Sec.  29,  T.  4  S.,  R.  14  W.,  Gainesville  dis- 
trict, ^Florida,  and  also  denying  his  application  to  contest  the  private  cash 
entries  of  Louisa  Gargett,  Marguerita  Paazig,  and  John  J.  Casson,  for  the 
same  tract. 

In  an  affidavit  of  his  own,  the  statements  of  which  are  substantially  cor- 
roborated by  no  less  than  nine  of  his  neighbors,  Wiley  Gainer  sets  forth  the 
following  facts:  "That  I  settled  on  this  place  in  1868,  and  have  been  living 
on  it  continuously  ever  since,  being  eighteen  years.  Having  formerly  been 
a  slave,  without  any  education,  I  did  not  know  my  duty  under  the  law,  and 
as  nearly  all  the  settlers  on  St.  Andrew's  Bay  were  living  upon  public  land 
without  entering  the  same,  and  were  not  molested  in  their  rights  of  settle-, 
ment,  I  did  not  know  that  it  was  necessary  for  me  to  apply  for  the  land. 
Last  year  (1886)  when  a  land  excitement  was  started  here,  I  was  advised  to 
make  application  for  my  homestead.  When  I  had  raised  the  money  and 
got  the  numbers  of  my  land  I  was  informed  that  it  was  no  use,  as  Van  Kirk, 
Dubois  and  Webb,  three  land  speculators,  had  entered  me  out.  When  the 
lands  near  here  were  surveyed  last  month,  I  found  out  from  the  surveyor 
that  Van  Kirk  &  Co.  had  not  entered  the  lot  i,  my  houses  were  on;  I  then 
made  application  in  proper  form  through  clerk  circuit  court,  Calhoun 
county.  *  *  *  All  1  have  is  upon  this  land,  the  accumulation  of  years 
of  toil  and  poverty.  I  have  put  up  two  houses,  besides  other  buildings,  800 
panels  of  fencing,  dug  300  yards  of  ditches,  and  cleared  over  20  acres  of 
land,  besides  planting  an  orchard  and  vineyard.  If  I  am  deprived  of  this 
land  I  lose  everything,  and  have  to  begin  life  anew.  The  parties  entering 
my  land  are  non-residents  and  have  homes  already  up  north,  and  want  my 
land  for  speculation  from  its  enhanced  value  owing  to  my  improvements.*' 

January  25,  1886,  Louisa  Gargett  made  private  cash  entry  No.  11004  for 
said  lot.  Sec.  29 ;  on  March  12,  1886,  Marguerita  Paazig  made  private  cash 
entry  No.  11 185  for  said  lot  i.  Sec.  30;  and  on  March  25,  1886,  John  J. 
Casson  made  private  cash  entry  No.  11 240  for  said  lots  5  and  6,  Sec.  29. 

Upon  this  state  of  facts  you  made  the  following  ruling : 

''At  the  time  Gainer  made  settlement  on  the  land,  as  claimed  by  him, 
he  had,  under  Section  2265,  Revised  Statutes,  three  months  from  date  of 
settlement  to  make  his  claim  of  record  at  the  proper  local  office,  which  he 
neglected  to  do,  said  land  being  then  designated  as  unoffered.  May  20, 
1881,  this  land  was  offered  at  public  sale  and  thereafter  became  subject  to 
private  cash  entry,  and  Gainer  failed  also  to  avail  himself  of  the  right  ac- 
corded him  by  Section  2264  Revised  Statutes,  to  put  his  claim  on  record. 
The  foregoing  entries  were  made  at  the  dates  stated.  This  office  is  not  in- 
sensible to  the  strong  equities  of  Gainer  in  the  premises,  and  to  the  great 
loss  he  would  suffer  by  being  deprived  of  his  claim  and  the  accumulation  of 
years  of  toil ;  but  the  law  is  plain,  and  he  having  failed,  albeit  through  lack 
of  knowledge  of  his  rights  and  the  legal  requirements,  cannot  now  invoke 
the  interposition  of  this  Office.  I  must  therefore  affirm  your  action  reject- 
ing his  application  to  enter  the  land,  and  also  refuse  his  application  to  con- 
test said  entries  on  the  complaint  made,  subject  to  the  right  of  appeal  in 
due  time.'' 

In  this  conclusion  I  do  not  concur.  While  of  course  Gainer  cannot  be 
allowed  to  enter  the  tract  so  long  as  the  latter  is  actually  covered  by  the 
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uncanceled  cash  entries  mentioned,  I  am  of  the  opinion  that  he  should  be 
permitted  to  contest  those  entries  in  a  proceeding  to  which  the  owners  of 
said  entries  should  be  specially  cited. 

In  the  absence  of  a  statutory  provision  attaching  such  a  consequence  to  a 
settler's  failure  to  file  declaratory  statement  or  make  homestead  entry  within 
the  period  allowed  him  for  so  doing,  the  forfeiture  or  destruction  of  his  (the 
settler's)  interest  in  his  claim  cannot  properly  be  enforced  by  the  Depart- 
ment simply  on  the  ground  that  he  (the  settler)  has  in  fact  failed  to  make 
filing  or  entry  in  accordance  with  the  direction  upon  the  subject.  The  stat- 
utory provision  for  the  filing  of  a  record  claim  •'  by  every  claimant  for  land 
not  yet  proclaimed  for  sale*  ^  IS  conXdATi^d,  in  Section  2265  of  the  Revised 
Statutes,  and  that  expressly  states  the  consequence  of  a  default  upon  the  set- 
tler's claim,  to  wit :  That  that  ''  claim  shall  be  forfeited  and  the  tract 
awarded  to  the  next  settler,  in  the  order  of  time,  on  the  same  tract  of  land 
who  has  given  (the  required)  notice  and  otherwise  complied  with  the  con- 
ditions of  the  law."  Except  as  against  such  a  ''  next  settler  who  has  given 
notice,"  etc.,  the  filing  (or  entry)  may  be  made  after  X\i^  expiration  of  the 
three  months'  period,  and  no  forfeiture  is  incurred  (Johnson  vs,  Towsley, 
13  Wall.,  72).  The  cash  entrymen  here  are  not  "settlers"  at  all,  and 
therefore  cannot  insist  that  Gainer  shall  be  deprived  of  his  claim  and  im- 
provement, for  their  benefit,  simply  because  he  omitted  to  file  within  three 
months  after  the  settlementt  (1.  ^.,  thirteen  years  before  the  land  was 
''offered"  and  eighteen  years  before  these  particular  entrymen  applied  to 
purchase).  The  only  case  in  which  the  statute  provides  that  ''land  settled 
and  improved  "  by  a  pre-emption  claimant  shall,  because  of  his  failure  to 
file  within  the  specified  period,  become  *' subject  to  the  entry  of  any  other 
purchaser,^^  is  the  case  mentioned  in  Section  2264,  to  wit:  One  in  which 
the  land  is  *'  subject  at  the  time  of  settlement  to  private  entry."  The  present 
case  is  not  touched  by  that,  inasmuch  as  Gainer's  settlement  was  made  some 
thirteen  years  before  the  land^rj/  became  "subject  to  private  entry." 

There  being  no  provision  in  the  law  for  forfeiting  such  a  claim  upon  this 
ground,  except  in  favor  of  "  the  next  settler  who  has  given  notice,"  etc.,  and 
there  being  in  this  case  no  settlers  at  all,  other  than  Gainer  himself,  I  see  no 
reason  why  the  latter  should  not  be  allowed  to  make  entry,  after  he  shall 
have  duly  established  the  facts  alleged  in  a  proper  proceeding  against  the 
adverse  claimants.     A  hearing  should  be  ordered  for  this  purpose. 

Your  said  decision  is  modified  accordingly. 


GEER  vs.  FARRINGTON. 

Entry  of  Record^Settlement  Rights. — Conceding  that  while  an  entry  stands  uncanceled 
upon  the  record,  settlers  upon  the  land,  covered  thereby,  acquire  no  rights  as  against  the 
record  entryman  or  the  United  States,  yet  as  between  such  seUlers,  priority  of  settlement 
may  be  properly  considered. 

Joint  Entry,— 'Witxt  is  no  authority  under  the  law  for  the  allowance  of  a  joint  entry  for 
lands  settled  upon  after  survey. 

Secretary  Lamar  to  Commissioner  Sparks,  March  3,  1886. 

In  the  case  of  Luron  H.  Geer  vs.  Nancy  E.  C.  Farrington,  involving  the  N. 
E.  %  of  the  S.  E.  )i  Sec.  20,  W.  >^  of  S.  W.  i^;,  and  S.  E.  %  of  S.  W.  %  Sec. 

21,  T.  22  S.,  R.  3  E.,  Gainesville,  Florida,  your  office  on  November  5,  1885, 
held  "  that  each  parly  should  be  allowed  to  enter  the  legal  subdivisions  embrac- 
ing their  principal  improvements/'  From  this  decision  Geer  duly  appealed. 

This  land,  it  appears,  was  entered  as  a  homestead  by  W.  S.  Floyd,  July 

22,  1875,  *"^  ^^^  entry  canceled  in  the  local  office  August  10,  1883,  for 
failure  to  make  final  proof. 

Geer  on  the  satfae  day  made  homestead  entry  for   the  land,  and  subse- 
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quently,  though  on  the  same  day,  Mrs.  Farrington  61ed  declaratory  state- 
ment therefor,  alleging  settlement  June  15,  1883. 

On  the  submission  of  final  proof  by  Mrs.  Farrington,  Geer  filed  protest, 
and  your  office,  on  May  8,  1884,  directed  that  a  hearing  be  held  to  deter- 
mine the  rights  of  the  parties. 

The  evidence  shows  fairly  the  following :  The  homestead  entryman, 
Floyd,  never  exercised  any  of  the  rights  of  a  homesteader  on  the  land,  and 
in  no  way  attempted  to  comply  with  the  law.  In  1882  two  men,  Redmond 
and  Bryant,  went  upon  the  land  and  built  a  log  cabin,  and  girdled  trees 
with  a  view  of  a  future  clearing.  In  April,  1883,  Geer  bought  the  posses- 
sory claim  of  Redmond  and  Bryant,  paying  the  sum  of  I55.  Thereafter 
Geer  went  upon  the  land  and  during  the  months  of  May,  June  and  Jul}' 
exercised  the  rights  of  ownership  over  said  place  in  various  ways,  occupying 
the  cabin  at  nights,  and  making  preparations  to  build  a  better  house,  his 
family  in  the  meantime  living  at  Orlando,  four  miles  away.  In  the  way  of 
procuring  cancellation  of  the  existing  entry,  Geer,  through  counsel,  opened 
correspondence  with  your  office  and  the  local  office. 

Mrs.  Farrington,  on  or  about  June  15,  1883,  visited  the  land,  and  ex- 
amining the  same,  set  on  foot  certain  improvements.  June  30,  1883,  dur- 
ing a  temporary  absence  of  Geer^  Mrs.  Farrington  took  possession  of  his 
cabin,  putting  outside  the  articles  he  had  left  there — bedding,  cooking 
utensils,  etc.  She  thereafter  held  possession  of  the  same,  against  the  protest 
of  Geer,  until  she  could  build  herself  a  house,  which  she  moved  into  prior 
to  August  10,  1883.  Mrs.  Farrington  also  made  various  efforts  towards 
procuring  the  cancellation  of  the  Floyd  entry,  such  as  attempting  to  initiate 
contest,  and  correspondence  through  attorneys. 

Both  Geer  and  Farrington  at  the  time  of  the  hearing  appear  to  have  had 
valuable  improvements  on  the  land,  all  of  which  are  located  on  the  same 
legal  subdivision  of  forty  acres.  When  the  Floyd  entry  was  canceled  neither 
party,  as  it  transpired,  had  secured  any  right  as  a  preferred  contestant,  and 
both  were  relying  upon  their  settlement  rights  through  which  to  secure  title 
to  the  land. 

There  is  no  authority  under  the  law  for  allowance  of  a  joint  entry  for 
lands  settled  upon  after  survey,  hence  this  case  must  be  determined  upon 
some  principle  recognizing  an  acquired  right  of  priority. 

Proceeding  upon  the  hypothesis  that  while  the  original  entry  stood  un- 
canceled upon  the  record,  neither  of  these  parties  could  secure  any  right  by 
virtue  of  the  settlement  as  against  the  record  entryman  or  the  United  States, 
it,  however,  does  not  follow  that  as  between  the  parties  hereto,  under  the 
peculiar  circumstances  of  the  case,  the  settlement  first  made  in  point  of  tinae 
is  not  entitled  to  the  higher  consideration.  This  conclusion  is  emphasized 
when  the  manner  of  making  the  respective  settlements  is  duly  scrutinized. 
Geer,  deferring  to  the  claim  of  possession  and  occupation  set  up  by  Red- 
mond and  Bryant,  paid  for  the  improvements  they  had  placed  upon  the 
land,  and  assuming  peaceable  possession,  began  the  performance  of  such 
acts  of  settlement  as  were  necessary  to  the  establishment  of  a  permanent 
home.  Subsequently,  Mrs.  Farrington,  taking  advantage  of  the  absence  of 
Geer,  moved  into  his  cabin  and  began  her  residence  upon  the  land.  Though 
she  insists  in  her  evidence  that  the  result  of  Geer's  prior  settlement  and 
occupation  were  not  to  be  discovered  at  the  time  she  first  went  upon  the 
land,  it  is  not  denied  that  she  took  and  held  forcible  possession  of  his  cabin, 
setting  outside  such  articles  of  property  as  she  found  therein.  It  is  apparent 
therefore  that  the  equities  are  in  favor  of  Geer,  who  was  not  only  found  to 
be  the  first  settler,  but  whose  acts  of  settlement  are  not  tainted  with  wrong 
and  violence  as  against  the  adverse  claimant.  ^ 
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Your  decision  is  accordingly  reversed.  The  final  proof  of  Mrs.  Farring- 
ton  is  rejected,  and  the  land  awarded  to  Geer,  subject  to  his  future  com- 
pliance with  the  law. 

BANKS  vs.  SMITH. 

Application. — An  application  erroneous  in  form,  afterwards  corrected,  should  take  effect 

from  the  date  when  first  received  at  the  local  land  office. 
Changing  Entry — Homestead  to   Timber  Culture — Possession. — The  Atherton  Fowler  and 

Hosmer  Wallace  decisions  held  to  apply  to  this  case,  and  the  land  is  awarded  to  the 

timber  culture  claimant. 

Secretary  Teller  to  Commissioner  McFarland,  September  26,  1883. 

I  have  considered  the  case  of  Sarah  J.  Banks  vs,  John  W.  Smith,  involv- 
ing Lots  1  and  2,  and  the  E.  yi  of  the  N.  W.  ^  of  Section  18,  Township 
26  S.,  Range  8  W.,  Wichita,  Kansas,  on  appeal  by  Mrs.  Banks  from  your 
decision  of  September  5,  1882,  awarding  the  land  to  Smith. 

It  appears  from  the  record  that  Mrs.  Banks  made  homestead  entry  No. 
5353  ^^^  ^^c  ^^^  on  September  29,  1874,  built  a  house  on  and  otherwise 
improved  it,  and  had  her  home  there  until  the  spring  of  1878,  when  she 
became  too  old  and  feeble  and  sick  to  work  it  herself  any  longer;  that, 
for  the  purpose  of  changing  her  homestead  entry  to  a  timber  culture  en- 
try, she  relinquished  all  the  right,  title  and  interest,  which  she  had  ac- 
quired "by  virtue  of  my  (her)  homestead  entry,"  on  May  20,  1878  ;  that 
on  said  date  she  had  her  house,  household  effects,  and  growing  crops  on  the 
land,  though  she  herself  was  absent  by  reason  of  sickness;  that  said  entry 
was  canceled  by  your  office  on  September  7,  1878,  and  by  the  local  office 
on  the  i6th  day  of  said  month;  and  that  on  said  September  16,  1878,  she 
made  timber  culture  application  and  affidavit  before  a  notary,  which  reached 
the  local  office  two  days  after,  was  rejected  because  the  printed  words 
*' under  the  provisions  of  the  Act  of  March  13,  1874,"  appeard  in  it  (in- 
stead of  the  Act  of  June  14,  1878),  was  amended,  and  her  timber  culture 
entry  No.  1269  allowed  on  September  27,  1878,  during  which  time  she  had 
planted  the  kind  and  quantity  of  timber  required  by  the  law. 

It  appears  further  that  John  W.  Smith,  who  was  residing  on  a  tract  of  the 
Osage  lands,  and  who  had  full  notice  of  the  claim  of  Mrs.  Banks,  filed  his 
soldier's  declaratory  statement  for  the  land  in  contest  on  said  September  16, 
1878,  made  homestead  entry  No.  6943  and  moved  upon  it  in  March,  1879, 
and  sowed  a  crop  on  part  of  the  land  broken  by  Mrs.  Banks. 

Hearing  was  had  in  order  to  detetermine  whether  the  facts  warranted 
the  application  of  the  Atherton- Fowler  doctrine,  and  your  decision  holds 
that  **  it  does  not  appear  that  Smith  took  violent  possession  of  the  tract,  or 
even  occupied  the  dwelling  erected  by  Mrs.  Banks,'*  and  that  therefore  the 
Atherton- Fowler  doctrine  does  not  apply;  and  you  rest  your  decision  on 
the  case  of  Lawless  vs.  Anderson  (i  Hill's  L.  Cases,  57). 

I  find  myself  compelled  to  dissent  from  this  view  of  the  law  applicable  to 
the  case.  In  Lawless  vs.  Anderson  the  prior  settler  had  not  complied  with 
the  statute  as  to  inhabiting  the  land  or  building  a  dwelling,  and  by  the  ex- 
press terms  of  the  law  (Section  2273,  R.  S.),  he  had  no  right  to  the  land  at 
date  of  Anderson's  entry.  But  in  the  case  at  bar,  Mrs.  Banks  was  in  pos- 
session of  the  land  by  color  of  law  at  date  of  Smith's  entry ;  her  relinquish- 
ment was  of  whatever  homestead  right  she  had  acquired  by  her  entry,  and 
she  had  no  intention  to  abandon  her  possession  of  the  land ;  being  absent 
sick,  she  was  not  only  constructively  present  in  person,  but  she  was  there  by 
her  dwelling  house,  her  improvements,  and  her  growing  crops,  with  full 
notice  of  which  Smith  is  charged ;  and  she  therefore  had  a  valuable  property 
and  right  with  rfspect  to  the  land,  which  excluded  entrance  on  her  posses- 
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sion,  under  guise  of  a  settlement  claim,  as  absolutely  as  did  the  fences  on 
the  unsurveyed  lands  of  the  Soscol  Ranch.  "  As  held  in  Atherton  vs.  Fowler 
(96  U.  S.,  513),  the  right  to  make  a  settlement  is  to  be  exercised  on  un- 
settled land  ;  the  right  to  make  improvements  is  to  be  exercised  on  unim- 
proved land ;  the  right  to  erect  a  dwelling-house,  is  to  be  exercised  on  vacant 
land ;  none  of  these  things  can  be  done  on  land  when  it  is  occupied  and 
used  by  others**  (Hosmer  vs.  Wallace,  97  U.  S.,  580).  This  doctrine  is 
not  to  be  extended  to  cases  where  the  prior  settler  is  himself  a  mere  tres- 
passer on  the  public  land  (Powers  vs,  Forbes,  7  L.  O.,  149),  or  has  disre- 
garded statutory  requirement  (Lawless  vs.  Anderson,  supra)  ',  but  it  is  di- 
rectly applicable  to  the  case  at  bar,  where  dona  fide  entry  and  improvement 
had  given  a  legal  possessory  right  to  the  land,  which  the  claimant  continu- 
ously asserted,  even  during  the  time  when  she  was  lawfully  changing  the 
form  of  her  entry  from  homestead  to  timber  culture.  A  right  so  acquired 
and  maintained  other  settlers  are  bound  to  respect,  and  the  Government  is 
bound  to  protect  it  by  every  consideration  of  justice  and  good  faith. 

It  is  my  opinion  that  Smith's  entry  should  be  canceled,  and  that  Mrs. 
Banks  is  entitled  to  entry  as  of  September  18,  1878,  the  date  of  her  first 
application,  the  error  in  said  application  being  merely  an  error  in  form. 

Your  decision  is  accordingly  reversed. 


SNODDERLY  vs.  FULTON. 

Settlement —  Wrong  Land — Notice. — A  settler  who  for  want  of  diligence  fails  to  properly 
describe  the  land  claimed  by  him  cannot  subsequently  be  allowed  to  take  advantage  of 
his  own  laches  to  defeat  another  who  settled  with  notice  of  his  claim  as  shown  by  the 
record.  His  entry  is  notice  to  the  world  of  the  tracts  to  which  he  had  the  right  of  posses- 
sion, and  he  cannot  by  extending  his  actual  possession  to  tracts  not  embraced  therein,  and 
to  which  he  had  no  lawful  right,  exclude  settlement  or  entry  by  other  qualified  persons. 

Commissioner  McFarland  to  Register  and  Receiver^  Los  Angeles ^  Cal.^  November  28,  iSSl. 

I  have  examined  the  case  of  Emanuel  Snodderly  vs,  W.  H.  Fulton,  in- 
volving the  E.  J4  N.  W.  3^  Sec.  24,  T.  7  N.,  R.  5  W.,  S.  B.  M.,  wherein 
you  rendered  disagreeing  opinions.  Snodderly  made  homestead  entry  No. 
351,  February' 23,  1878,  embracing  N.  E.  ^  said  section,  and  was  allowed 
by  letter  (C)  of  February  13,  1880,  to  amend  same  to  embrace  in  lieu  of 
the  E.  J^  N.  E.  ^  the  tract  in  contest.  Fulton  filed  D.  S.  No.  1743,  April 
30,  alleging  settlement  April  22,  1879. 

The  testimony  shows  that  prior  to  his  entry  Snodderly  purchased  the  ina- 
provements  of  one  D.  C.  Young,  a  prior  claimant  of  the  land,  consisting  of 
fences,  ditches,  and  a  small  field.  The  house  of  Young  was  on  the  E.  ^ 
N.  E.  jf^,  and  Snodderly  lived  therein  until,  as  he  states,  he  discovered  the 
mistake  in  his  entry.  He  then  built  a  house  on  the  W.  J^  N.  E.  ^,  and 
established  his  residence  there.  This,  according  to  one  Spencer,  was  in  the 
winter  of  1879,  or  more  than  a  year  after  the  date  of  his  (Snodderly's) 
entry.  The  entry  as  originally  made  embraced  his  residence  and  the  major 
portion  of  his  improvements,  although  he  also  had  improvements — fencing, 
ditches,  and  part  of  a  small  field — extending  upon  the  tract  in  dispute,  of 
which  he  was  in  possession,  so  that  whether  he  had  made  his  entry  as 
amended  or  as  originally,  there  would  still  be  a  tract  excluded  upon  which 
he  had  improvements,  and  he  could  with  as  much  reason  in  either  case 
apply  for  an  amendment  upon  a  change  of  intention.  Indeed,  in  view  of 
the  facts  shown,  and  of  the  evidence  tending  to  show  that  he  was  aware 
there  was  a  tract  west  of  his  original  location  (see  testimony  of  Bemis)  upon 
which  the  improvements  extended,  and  of  the  evidence  of  declarations  made 
by  him,  I  think  there  is  much  reason  to  doubt  that  he  made  any  mistake  in 
the  description  of  the  land  he  desired  to  enter.     But  asid#from  this,  it  ap- 
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pears  that  the  settlement  of  Fulton  was  made  with  the  knowledge  and  con- 
sent of  Snodderly,  who  witnessed  the  signature  to  his  declaratory  statement, 
and  I  concur  in  the  Receiver's  opinion  that  he  cannot  at  this  late  day  plead 
ignorance  as  to  what  land  was  covered  by  Fulton's  filing,  nor  attack  the 
same. 

M.  B.  McNEAL. 

Settlement — Act  of  May  /^,  tSSo, — In  the  absence  of  an  intervening  claim,  the  rights  of 
a  homestead  seuler,  under  the  Act  of  May  14, 1880,  relate  back  to  the  date  of  settlement, 
even  though  he  does  not  make  entry  within  the  statutory  period. 

Secretary  ViLAS  to  Commissioner  Stockslager,  April  28,  1 888. 

The  land  involved  herein  is  Lot  4,  S.  )^  S.  E.  ^  Sec.  29,  and  N.  E.  ^ 
N.  E.  y^  Sec.  32,  T.  62  N.,  R.  13  W.,  Duluth,  Minnesota. 

The  claimant,  McNeal,  went  on  the  land  June  16,  1884,  built  a  one  story 
log  house,  thirteen  by  fourteen  feet,  with  shingle  roof,  split  timber  floor, 
door,  window,  etc.,  cleared  about  one  and  one-half  acres,  cultivated  about 
one  quarter  of  an  acre — total  value  I500;  and  with  the  exception  of  three 
or  four  days  in  each  month,  resided  therein  continuously  until  the  last  of 
January  or  the  first  of  February,  1885.  On  July  2,  1884,  he  filed  declara- 
tory statement  No.  3208,  alleging  settlement  June  16,  preceding,  as  he  sup- 
posed upon  the  land  in  question.  This  declaratory  statement,  however, 
described  an  entirely  different  tract.  After  discovering  his  error,  the 
claimant  came  to  the  local  office  December  15,  1884,  relinquished  his  said 
pre-emption  filing,*  and  on  the  same  day  made  homestead  entry  No.  2468, 
under  the  Act  of  May  14,  1880  (21  Stat.,  140),  for  the  tract  named.  Jan- 
uary 26,  1885,  he  made  proof  and  payment  in  commutation  of  said  entry  to 
the  satisfaction  of  the  local  officers. 

By  letter  "C**  of  April  17,  1885,  your  office  suspended  his  cash  entry 
and  required  him  to  furnish  supplemental  proof.  The  local  office,  on  Octo- 
ber 23,  1885,  transmitted  the  claimant's  corroborated  affidavit  made  in  In- 
diana county,  Pennsylvania,  August  27,  1885,  from  which  it  appears  that 
from  June,  1884,  until  his  final  proof  on  January  26,  1885,  his  residence  on 
the  land  was  continuous;  that  shortly  after  completing  his  entry,  in  conse- 
quence of  the  sickness  of  his  father,  who  died  February  15  following,  he 
went  to  Pennsylvania,  where  he  has  since  remained.  He  also  avers  that  his 
mother  and  her  family  required  his  presence ;  that  he  was  under  a  physi- 
cian's  care  from  April  20  to  June  15,  1885;  and  that  he  has  not  alienated 
the  land  in  whole  or  in  part. 

Your  office  decision  of  November  18,  1885,  found  the  claimant's  proof 
unsatisfactory  and  held  his  cash  entry  for  cancellation.  From  this  action 
the  claimant  appeals. 

The  record,  in  my  opinion,  does  not  disclose  sufficient  warrant  for  the 
cancellation  of  this  entry.  The  third  section  of  the  Act  of  May,  1880, 
supra,  provides  that  the  rights  of  claimants  under  the  homestead  laws  shall 
relate  back  to  the  date  of  actual  settlement. 

There  being  no  intervening  claim,  I  see  no  reason  why  his  rights  may  not 
relate  back  to  the  time  of  his  settlement,  even  though  he  did  not  file  for  the 
land  within  three  months  thereafter,  in  strict  accordance  with  the  require- 
ments of  the  Act  of  May  14,  1880. 

Your  decision  is  reversed. 


McCLUSKEY  vs.  THOMASON. 

Act  of  May  14,  1880. — A  pre- emptor  having  failed  to  make  due  proof  and  payment,  offered 
to  make  homestead  entry  of  the  same  tract.  Notwithstanding  a  prior  homestead  entry 
thereon,  he  will  be  lllowed  to  make  homestead  entry  in  view  of  the  Act  of  May  14,  1880. 
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Secretary  TELLER  to  Commissioner  McFarland,  February  l6,  1 883. 

The  testimony  shows  that  (his  right  under  his  pre-emption  filing  having 
expired)  McCluskey  was  resident  on  the  land  November  5,  1880,  the  date 
of  cancellation  of  Neel's  entry,  intending  to  claim  it  under  the  homestead 
laws.  Prior  to  that  cancellation  the  tract  was  under  appropriation;  but 
upon  that  event  McCluskey  had  the  same  right  a  pre-emptor  would  have  had 
under  the  pre-emption  laws,  and  he  was  authorized  to  enter  it  within  three 
months  from  the  time  it  became  subject  to  further  appropriation.  Being  a 
settler  on  the  tract  November  5,  no  further  act  of  settlement  was  necessary, 
and  his  application  of  December  4th,  being  within  the  time  a  pre-emptor 
would  be  required  to  make  a  filing  under  a  like  settlement,  should  be  al- 
lowed. He  is,  however,  required  to  make  his  entry  within  sixty  days  from 
notice  hereof,  otherwise  the  entry  of  Thomason  will  be  allowed  to  stand. 
On  McCluskey's  entry,  that  of  Thomason  will  be  canceled. 

Your  decision  is  modified  accordingly. 


DANIELL  vs.  DANFORTH. 

Settlement  Rights — Act  of  May  /^,  1880. — A  pre-emptor  and  homesteader  with  conflicting 
claims  having  agreed  to  certain  mutual  concessions  for  the  purpose  of  terminating  the 
controversy,  it  was  competent  for  the  pre-emptor  to  abandon  his  claim  as  such  and  take 
the  land  as  a  homestead,  and  he  would  in  such  case  be  entitled  to  the  benefit  of  his  settle- 
ment, as  provided  in  the  Act  of  May  14,  1880,  to  the  exclusion  of  intervening  claims. 

Acting  Secretary  MULDROW  to  Commissioner  Sparks,  August  31,  1886. 

I  have  considered  the  case  of  Arthur  Daniell  vs,  C.  A.  Dan  forth,  involv- 
ing lots  3  and  4  of  Sec.  i ,  T.  20  N.,  R.  2  E.,  Olympia,  W.  T.,  on  appeal  by 
Daniell  from  your  predesessor's  decision  of  December  13,  1884,  sustaining 
the  decision  of  the  local  officers  which  rejected  his  application  to  file  a  pre- 
emption claim  for  said  land. 

1  entirely  concur  in  said  action  of  your  office.  It  is  clear  that  by  virtue 
of  the  decision  of  February  14,  1884,  the  tract  in  controversy  was  covered 
by  a  subsisting  pre-emption  and  homestead  claim  on  March  24th,  the  date 
whereon  Daniell  alleges  settlement,  and  thereafter  until  March  28th,  and  that 
therefore  no  valid  settlement  on  it  could  then  be  made,  and  no  right  or 
claim  to  it  could  thus  be  initiated.  The  issue  in  relation  to  the  land  until 
said  March  28th,  was  solely  between  Danforth  and  Paxton,  and  if  Danforth 
was  not  entitled  to  it,  the  Land  Department  would  have  awarded  it  to  Pax- 
ton.  The  two  interested  parties,  however,  agreed  to  divide  the  land  between 
them,  and  thus  terminate  litigation  ;  and  that  such  a  disposition  of  the  con- 
troversy was  lawful  and  should  be  encouraged  by  the  Government  is  clear, 
and  was  so  ruled  in  the  case  of  Ayers  vs,  Buell  and  Connelly  (2  L.  D.,  257 ; 
10  C.  L.  O.,  398;.  In  so  doing,  it  was  entirely  competent,  I  think,  for 
Danforth  to  abandon  his  preemption  claim,  and  initiate  a  new  claim  under 
the  homestead  law.  This  he  did,  and  he  at  once  became  entitled  to  the  bene- 
fit of  his  settlement  for  three  months  prior  to  date  of  his  homestead  entry. 
This  alone  would  be  sufficient  to  cut  off  Daniell's  claim  by  virtue  of  settle- 
ment within  said  three  months.  And  Danforth  has  since  notified  the  Land 
Department  that  he  proposes  to  claim  the  benefit  of  said  three  months'  set- 
tlement. 

For  those  reasons  I  concur  in  the  action  of  your  office  rejecting  Daniell's 
application,  and  affirm  said  decision. 

I  find  from  the  papers  before  me  that  Daniell  alleges  that  he  has  asked 
for  a  hearing,  for  the  purpose  of  showing  that  Danforth  did  not  make  said 
homestead  entry  in  good  faith  but  for  speculative  purposes,  and  that  your 
office  has  not  yet  acted  upon  it.     This  was  assigned  as  j^  ground  of  recon- 
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sideration  of  your  said  decision,  and  also  as  error  in  this  appeal.  Said  as- 
signments are  not  well  taken,  for  the  reason  that  the  issue  before  you,  and 
properly  here  under  the  appeal,  arose  upon  an  alleged  priority  of  right.  I 
think,  however,  that  this  allegation  should  be  inquired  into,  and  that  you 
should  order  a  hearing  for  that  purpose.  Said  hearing  should  properly 
embrace  the  good  faith  of  Danforth  at  and  from  the  date  of  his  homestead 
entry  on  Lots  3  and  4,  and  under  his  present  application  Daniell  should  be 
treated  as  a  protestant.  There  are  certain  facts  already  in  the  record  bearing 
upon  this  charge,  but  they  have  not  been  presented  in  such  a  manner  as  to 
justify  the  Land  Department  in  passing  on  them. 


CHRISTENSEN  vs.  MATHORN. 

Homestead  Entry — Settlement — Act  of  May  14^  1880. — By  Section  3,  Act  of  May  14,  1880, 
the  settlement  of  a  homesteader  is  only  protected,  as  against  other  and  later  settlers,  for 
the  period  of  three  months,  after  which  the  next  settler  in  point  of  time,  who  has  com- 
plied with  the  law,  takes  the  land. 

Secretary  ViLAS  to  Commissioner  Stockslager,  December  19,  1889. 

The  record  in  this  case  shows  that  on  November  20,  1883,  Herman 
Christensen  made  homestead  entry  No.  12,821,  for  the  N.  W.  ^  of  the  N. 
W.  %  and  the  S.  >^  of  the  N.  W.  j^  of  Sec.  4,  T.  112  N.,  R.  54  W., 
Watertown  district,  Dakota,  and  that  on  January  18,  1884,  Wilhelm  Mat- 
horn  made  homestead  entry  No.  13,099,  for  the  entire  N.  W.  ^  of  said 
section,  alleging  settlement  October  20,  1883.  That  by  letter  *'C"  of 
your  office,  under  date  of  August  i,  1884,  the  said  entry  of  Christensen  was 
suspended  for  conflict  with  said  entry  of  Mathorn  for  the  same  land,  and 
Christensen  was  allowed  sixty  days  within  which  to  show  cause  why  his  said 
entry  should  not  be  canceled,  by  reason  of  such  conflict.  That  on  Febru- 
ary 5,  1885,  the  local  officers  transmitted  to  your  office  the  corroborated 
affidavit  of  Christensen,  resisting  the  right  of  Mathorn  to  the  land  in  con- 
troversy, stating  that  he  had  made  his  said  entry  in  good  faith,  and  claim- 
ing the  land  embraced  therein  by  right  superior  to  that  of  Mathorn.  That 
upon  consideration  of  said  affidavit,  your  office,  by  letter  '*  C  "  under  date 
of  February  17,  1885,  directed  the  local  officers  "to  order  a  hearing,  at 
which  each  may  have  an  opportunity  to  present  such  evidence  as  he  may 
have,  in  support  of  his  claim  to  the  tract  in  controversy.  That  a  hearing 
was  accordingly  ordered  for  May  14,  1885,  at  which  time  both  parties  ap- 
peared and  submitted  testimony. 

It  is  shown  by  the  testimony  thus  submitted  that  Mathorn  made  settle- 
ment upon  the  tract  embraced  in  his  said  entry,  in  the  month  of  June, 
1883,  in  a  small  sod  house,  built  by  his  son  Edward  Mathorn,  and  that  he 
and  his  family  continued  to  reside  therein  until  October  20,  1883,  when  he 
commenced  to  build  a  large  house,  but  owing  to  the  cold  weather  he,  with 
his  family,  removed  therefrom,  between  the  20th  and  last  day  of  October, 
1883,  to  a  more  comfortable  house,  situated  on  a  pre-emption  claim,  upon 
which  he  had  made  final  proof  some  time  previously  thereto ;  that  he  con- 
tinued to  reside  on  his  pre-emption  until  January  18,  1884,  when  he  made 
his  said  homestead  entry,  whereupon  he  returned  to  his  said  homestead 
claim,  and  continued  to  reside  thereon  to  the  date  of  the  hearing ;  that,  at 
the  time  Christensen  made  his  said  entry,  he  had  full  knowledge  of  Mat- 
horn's  settlement  on  the  land  and  of  his  improvements  thereon,  which  at 
that  time  consisted  of  some  five  or  six  acres  of  breaking,  besides  the  house 
built  by  his  son,  and  the  larger  house  commenced  by  him,  as  above  stated, 
but  the  land  was  then  unoccupied  by  any  one,  and  Christensen  relies  upon 
the  fact  that  Mathorn  did  not  make  his  entry  within  three  months  from  the 
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date  of  his  settlement,  as  required  by  law.  In  the  matters  of  residence,  cul- 
tivation and  improvements,  both  parties  seem  to  have  complied  with  the  law, 
up  to  the  date  of  the  hearing,  the  said  Christensen  having  followed  his  entry 
by  settlement  and  improvement  in  April,  1884. 

Upon  this  state  of  facts  the  local  officers  decided  in  favor  of  Mathom, 
and  recommended  that  Christensen's  entry  be  canceled.  From  this  deci- 
sion Christensen  app>ealed,  and  in  passing  upon  said  appeal,  your  office,  by 
letter  '*  C,"  of  date  July  16,  1886,  held: 

*'  It  seems  clear  that  Mat  horn  established  an  actual  residence  on  the  land 
in  the  summer  of  1883,  and  his  absence  during  the  winter  of  1883  and  1884 
was  only  temporary,  and  he  did  not  make  his  homestead  entry  within  three 
months  from  the  date  when  Christensen's  adverse  right  attached,  /.  ^.,  No- 
vember 20,  1883,  when  the  latter  made  homestead  entry,  and  I  think  suffi- 
cient diligence  was  used  to  defeat  Christensen,  who  did  not  settle  upon  the 
land  till  April,  1884,  and  is  not  shown  to  have  ever  resided  thereon  for  any 
length  of  time. 

*'Christensen's  appeal  is  dismissed,  and  his  homestead  entry  No.  12821, 
is  hereby  held  for  cancellation.'' 

Christensen's  appeal  from  this  latter  decision  brings  the  case  here. 

By  Section  3  of  the  Act  of  May  14,  1880  (21  Stat.,  140),  it  is  provided : 

"That  any  settler  who  has  settled,  or  who  shall  hereafter  settle,  on  any 
of  the  public  lands  of  the  United  States,  whether  surveyed  or  unsurveyed, 
with  the  intention  of  claiming  the  same  under  the  homestead  laws,  shall  be 
allowed  the  same  time  to  file  his  homestead  application  and  perfect  his 
original  entry  in  the  United  States  I^nd  Office  as  is  now  allowed  to  settlers 
under  the  pre-emption  laws  to  put  their  claims  on  record,  and  his  right  shall 
relate  back  to  the  date  of  settlement,  the  same  as  if  he  settled  under  the  pre- 
emption laws.'' 

In  the  case  of  Watts  vs,  Forsyth,  reported  in  5  L.  D.,  624,  and  6  L.  D., 
306;  14  C.  L.  O.,  150  and  257,  it  was  held  by  this  Department  that  the 
settlement  of  a  homesteader  is  only  protected  by  the  Act  of  Congress,  above 
quoted,  as  against  other  and  later  settlers,  for  the  period  of  three  months, 
after  which  the  next  settler  in  point  of  time,  who  has  complied  with  the  law, 
takes  the  land — citing  Sec.  2265  of  the  Revised  Statutes. 

In  the  case  at  bar,  it  is  conceded  that  Mathorn  did  not  make  his  entry 
within  three  months  from  the  date  of  his  actual  settlement  on  the  land  em- 
braced therein,  and  his  right  by  virtue  of  such  settiement  thereby  became 
subject  to  any  valid  intervening  right.  Christensen  acquired  by  his  said 
entry  and  subsequent  settlement  such  right,  and  the  said  entry  of  Mathorn 
was,. for  that  reason,  illegal.  The  decision  of  your  office  is  therefore  re- 
versed, the  entry  of  Christensen  will  be  allowed  to  stand,  and  as  the  law 
allows  but  one  existing  homestead  entry  for  the  same  tract  of  land,  the  entry 
of  Mathorn  must  be  canceled  to  the  extent  that  it  conflicts  with  that  of 
Christensen. 

TOBIAS  BECKNER. 

Devisee — Act  of  May  14, 1880. — The  Act  of  May  14,  1880,  enlarged  the  homestead  right 
so  that  settlement  before  survey  was  duly  protected,  and  it  is  accordingly  held  that  where 
a  homestead  settler  dies  prior  to  survey,  the  right  of  entry  inures  to  his  devisee. 

Acting  Secretary  MuLDROW  to  Commissioner  Sparks,  September  8,  1887. 

In  1875,  one  Martin  Holbrook  established  his  residence  upon  a  certain 
tract  of  land  in  Yakima  county,  Washington  Territory.  He  cultivated  and 
improved  the  same  extensively,  placing  thereon  a  house  20  by  30  feet,  a 
barn  40  by  60  feet,  granaries,  corrals,  and  the  outbuildings,  fences,  well, 
etc.,  to  the  value  of  at  least  three  thousand  dollars.     On  the  14th  of  March, 
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1882,  said  Holbrook  died,  leaving  a  will,  dated  January  23,  1882,  wherein 
he  bequeathed  all  his  property,  both  real  and  personal,  to  Tobias  Beckner, 
who  was  by  the  proper  court  (as  appears  by  the  record  and  copies  of  the 
records  on  file  in  the  case)  appointed  executor  of  the  estate.  After  Hol- 
brook's  death  and  until  the  present  time,  Beckner  continued  to  cultivate 
said  tracts,  as  shown  by  numerous  affidavits  of  record. 

On  May  26,  1885,  township  plat  of  survey  was  filed.  Sixteen  days  there- 
after ...  to  wit,  June  11,  1885,  .  .  .  said  Tobias  Beckner  filed  home- 
stead application  No.  392  at  said  land  office  at  North  Yakima  for  said  tract ; 
the  Government  survey  having  shown  the  same  to  be  the  S.  J^  of  the  S.  ^ 
of  Sec.  36,  T.  7  N.,  R.  20  E.,  North  Yakima  land  district,  Washington  Ter- 
ritory.    The  homestead  application  reads : 

"Application  No.  392.  ...  I,  Tobias  Beckner,  legal  heir  of  Martin 
Holbrook,  deceased,  of  Yakima  county,  Washington  Territory,  do  hereby 
apply  to  enter,*'  etc. 

The  accompanying  affidavit  reads: 

**  I,  Tobias  Beckner,  legal  heir  of  Martin  Holbrook,  deceased,  of  Yakima 
county,  Washington  Territory,  having  filed  my  application  No.  392,  for  an 
entry  under  Section  No.  2289,  Revised  Statutes  of  the  United  States,  do 
solemnly  swear  that  Martin  Holbrook,  deceased,  was  a  native-born  citizen 
of  the  United  States,  over  the  age  of  twenty- one  years,  prior  to  his  settle- 
ment of  said  land  described,*'  etc. 

The  local  officers  at  North  Yakima  transmitted  the  papers  in  the  above 
entry,  together  with  the  other  returns  for  the  month  of  June,  1885  • 

**The  entry  by  Beckner  was  unauthorized  under  the  law,  and  is  therefore 
held  for  cancellation.** 

Thereupon  Beckner  appeals  to  the  Department,  upon  the  grounds,  sub- 
stantially, that  your  decision  denies  to  a  legal  devisee  the  exercise  of  rights 
conferred  by  law,  the  exercise  of  which  is  necessary  to  protect  the  property 
left  by  such  decedent ;  that  decedent  was  prevented  from  acquiring  title  to 
the  tract  in  question  not  by  any  negligence  on  his  part,  but  by  reason  of 
the  failure  of  the  Government  to  survey  said  lands,  for  which  decedent's 
heirs  ought  not  to  suffer;  that  said  decision  is  contrary  to  the  intent  and 
spirit  of  Section  2291,  Revised  Statutes,  providing  for  the  acquisition  of 
title  under  the  homestead  laws  by  heirs  and  devisee  ;  and  is  contrary  to  the 
principle  of  the  law  which  allows  every  man  to  devise  his  property  by  will. 

Under  this  Act  the  entry  was  the  initiation  of  the  homestead  right,  and 
that  right  attached  only  from  date  of  entry. 

In  the  ease  of  the  Southern  Pacific  Railroad  Company  vs.  Lopez  (3  L. 
D.,  130;  II  C.  L.  O.,  218),  Secretary  Teller,  commenting  upon  the  Act  of 
May  14,  1880,  said  "  prior  to  the  passage  of  the  Act,  the  only  lawful  initia- 
tion of  a  homestead  claim  was  by  an  entry  or  filing  (except  in  cases  coming 
under  Section  2294,  R.  S.),  and  there  was  no  right  of  homestead  upon  un- 
surveyed  land.**  This  had  been  the  uniform  construction  of  the  Act  of  May 
20,  1862. 

The  provision  of  the  Act  that  if  the  person  making  the  entry  dies,  his 
widow,  heirs,  or  devisees  may  perfect  said  entry,  clearly  shows  that  it  was 
the  intention  of  Congress  to  confer  upon  the  widow,  heirs  and  devisees  re- 
spectively all  the  rights  that  the  entryman  died  possessed  of  as  against  the 
Government ;  and  as  no  right  under  the  homestead  Act  of  May  20,  1862, 
could  be  initiated  or  acquired  except  by  entry,  no  right  could  inure  to  the 
widow,  heirs,  or  devisees  under  the  homestead  Act  by  virtue  of  settlement 
of  their  decedent  upon  the  public  land  without  entry. 

The  Act  of  May  14,  1*880,  changed  the  homestead  law  in  this  irnportant 
feature,  by  providing  that  a  homestead  claim  to  land  could  be  initiated  by 
28 
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settlement,  and  therefore  might  be  made  on  unsurveyed  as  well  as  surveyed 
lands. 

The  broad  underlying  principle  that  controls  the  question  is,  that  where  a 
person  initiates  any  right  in  compliance  with  and  by  authority  of  the*public 
land  laws,  and  dies  before  completing  or  perfecting  that  right,  it  will  not 
escheat  and  revert  to  the  Government,  but  inure  to  those  on  whom  the  law 
and  natural  justice  cast  a  man's  property  and  the  fruits  of  his  labors  after 
his  death.  The  principle  was  recognized  in  the  case  of  Townsend's  Heirs 
vs.  Spellman  (2  L.  D.,  77  ;  10  C.  L.  O.,  241). 

So  also  in  the  case  of  Winters  vs.  Jordan,  in  which  it  appeared  that  Win- 
ters made  application  to  enter  under  the  homestead  law,  which  was  rejected. 
A  few  days  after  making  the  application,  he  died,  bequeathing  to  John  C. 
Ward  '*  all  of  his  property,  both  real  and  personal,  of  every  kind  and 
nature. ' '  It  was  held  by  Commissioner  McFarland  that  Winters— had  he 
lived — would  have  been  entitled  to  the  tract  involved,  and  inasmuch  as  he 
made  personal  application  therefor,  he  was  competent  to  devise  his  right  to 
the  land  (2  L.  D.,  85;  11  C.  L.  O.,  114). 

I  am  of  opinion  that  Beckner  succeeded  to  the  right  of  Holbrook  to  make 
entry  of  said  tract,  and  if  otherwise  qualified,  may  perfect  the  same  as  devi- 
see of  said  Holbrook. 

For  the  reasons  herein  set  forth,  I  reverse  your  said  decision. 


PRESTINA  B.  HOWARD. 

fVidcw  and  Heirs — Act  of  May  14,  1880. — Since  the  passage  of  the  Act  of  May  14,  18S0, 
the  right  given  the  widow,  heirs,  or  devisee  of  a  deceased  homesteader  by  section  2291, 
K.  S.,  to  fulfil  the  law,  make  proof,  and  receive  patent,  inures  to  them  as  well  when  the 
homestead  right  rests  on  settlement  under  said  act,  as  when  founded  on  formal  application 
to  enter. 

While  a  married  woman  is  not  authorized  to  initiate  or  make  a  homestead  entry  in  her  own 
right,  she  may,  as  the  heir  of  a  deceased  homesteader,  make  application,  submit  proof, 
and  receive  patent. 

First  Assistant  Secretary  MULDROW  to  Commissioner  StockSLAGBR,  February  23,  1889. 

Under  the  homestead  Act  of  May  20, 1862  (Rev.  Stat.,  Sec.  2289  etsegJ^^ 
'*  no  right  could  be  initiated  or  acquired  except  by  entry,"  and,  therefore, 
"no  right  could  inure  to  the  widow,  heirs,  or  devisees  under'*  Sec.  2291  of 
the  Revised  Statutes,  '*  by  virtue  of  settlement  of  their  decedent  upon  the 
public  land  without  entry.  The  Act  of  May  14,  1880,  changed  the  home- 
stead law  in  this  important  feature,  by  providing  that  a  homestead  claim  to 
land  could  be  initiated  by  settlement."  Tobias  Beckner  (6  L.  D.,  134  j  14 
C.  L.  O.,  176.) 

The  Act  of  May  14,  1880,  and  section  2291  of  the  Revised  Statutes  are 
parts  of  one  general  system  of  laws ;  they  relate  to  the  same  subject  matter, 
and  are  to  be  construed  in  pars'  materia.  Accordingly,  it  is  held  by  this 
Department,  that  since  the  Act  of  May  14,  1880,  the  rights  given  the  widow, 
heirs  or  devisees  of  a  deceased  en  try  man,  by  section  2291  of  the  Revised 
Statutes,  to  fulfill  the  law,  make  proof  and  receive  patent,  inure  to  them  as 
well  when  the  entry  is  initiated  by  settlement  under  said  act,  as  when  it  is 
initiated  by  regular  application  to  enter.  (Tobias  Beckner,  supra,)  It  is 
said,  the  broad  underlying  principle  that  controls  the  question  is,  that 
when  a  person  initiates  any  right  in  compliance  with  and  by  authority  of  the 
public  land  laws,  and  dies  before  completing  or  perfecting  that  right,  it  will 
not  escheat  and  revert  to  the  Government,  but  inure  to  those  on  whom  the 
law  and  natural  justice  cast  a  man's  property  and  the  fruits  of  his  labor  after 
^eath.     (Tobias  Beckner,  supra,) 

^t  is  well  settled,  that  a  married  woman  is  not  authorized  by  Sec.  2289  of 
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the  Revised  Statutes  to  make  or  institute  homestead  entry ;  but  I  am  of  the 
opinion,  that  as  heir  the  appellant  may  make  application  and  proof  and  re- 
ceive patent  on  the  entry  of  her  father,  initiated  by  his  settlement  on  the 
land#  The  only  qualification  prescribed  by  Sec.  2291  in  cases  of  widows, 
heirs  or  devisees,  seeking  to  exercise  rights  thereunder,  is,  that  they  be 
"citizens  of  the  United  States"  at  the  time  patent  is  issued.  Marriage  of 
a  female  heir  is  not  expressly  made  a  disqualification  under  said  Sec.  2291, 
and  Sec.  2289  ^^'^  "^^  ^  ^^^^  ^Y  implication  to  deprive  of  the  right  of  in- 
heritance one  "on  whom  the  law  and  natural  justice  cast  a  man's  property 
and  the  fruits  of  his  labor  after  death.**  In  the  case  of  Dungan  vs,  Griffen's 
heirs,  the  latter  had  homestead  claims  of  their  own,  and  hence  were  dis- 
qualified under  Sec.  2289  from  making  further  homestead  entry,  but  it  was 
held  by  this  Department,  that  while  "  the  homestead  law  only  allows  one  claim 
to  any  individual,  yet  it  does  not  prevent  such  person  from  inheriting  the 
inchoate  right  of  another,  or  receiving  the  same  in  a' representative  capa- 
city.*'    (C.  L.  L.,  254.) 

The  application  of  appellant  as  it  now  stands,  not  being  in  her  capacity 
as  heir,  was  properly  rejected  by  your  office.  She  may,  however,  and 
should,  under  the  facts  disclosed  by  the  record,  be  allowed  an  opportunity 
to  amend  her  application  in  the  particular  indicated.  You  are,  therefore, 
instructed  to  direct  the  local  officers  to  allow  her  sixty  days  after  due  notice 
hereof  in  which  to  make  said  amendment.  After  which,  on  her  making 
proof  as  required  by  law  in  such  cases,  the  entry  will  be  passed  to  patent  in 
her  name  as  heir  of  said  Benivetes.  The  decision  of  your  office  is  modified 
accordingly. 

E.  S.  NEWMAN. 

Alabama  Mineral  Lands — Settlement. — A  homestead  entry  on  mineral  land  initiated  by 
settlement  prior  to  the  passage  of  the  Act  of  March  3,  1883,  though  not  protected  by  an 
entry  of  record  at  such  date,  is  within  the  intent  of  said  act,  and  may  be  passed  to  patent 
thereunder. 

The  fact  that  homestead  settlement  is  made  upon  land  covered  by  the  entry  of  another  will 
not  deprive  the  settler  of  the  benefit  of  the  Act  of  May  14,  18S0,  where  good  faith  is  ap- 
parent and  no  adverse  claim  exists. 

The  case  of  James  A.  Jones  overruled. 

Secretary  NOBLB  to  Commissioner  Stockslager,  May  4,  1889. 

By  decision  of  May  18,  1888,  your  office  held  for  cancellation  the  home- 
stead entry  made  by  E.  S.  Newman,  March  10,  1887,  ^or  the  N.  J4  of  N. 
W.  }i  and  N.  W.  J^  of  N.  E.  j^  Sec.  34,  T.  15  S.,  R.  i  W.,  Montgomery 
district,  Alabama,  predicating  said  action  upon  the  Act  of  March  3,  1883 
(22  Stat.,  487),  entitled  "An  act  to  exclude  the  public  lands  in  Alabama 
from  the  operation  of  the  laws  relating  to  mineral  lands." 

It  appears,  as  stated  in  your  office  decision,  that  said  lands  embraced  in 
Newman's  entry  had  been  reported  as  "iron  limonite,"  and  had  not  been 
'*  offered  at  public  sale,"  as  required  by  the  first  proviso  of  said  act. 

At  the  date  of  the  passage  of  the  Act  of  March  3,  1883,  a  homestead 
claim  to  land  might  under  Section  three  of  the  Act  of  May  14,  1880  (21 
Stat.,  140),  be  initiated  by  settlement  as  well  as  by  formal  application  and 
entry  of  record  under  Section  2289,  ^^  ^^9-^  ^^  ^^^  Revised  Statutes.  To- 
bias Beckner  (6  L.  D.,  134;  14  C.  L.  O.,  176);  Prestina  B.  Howard  (8  L. 
D.,  286).     Said  Section  of  the  Act  of  May  14,  1880,  is  as  follows: 

That  any  settler  who  has  settled,  or  who  shall  hereafter  settle,  on  any  of  the  public  lands 
of  the  United  States,  whether  surveyed  or  unsurveyed,  with  the  intention  of  claiming  the 
same  under  the  homestead  laws,  shall  be  allowed  the  same  time  to  file  his  homestead  appli- 
cation and  perfect  his  original  entry as  is  now  allowed  to  settlers  under  the  pre- 
emption laws  to  put  their  claims  on  record,  and  his  right  shall  relate  back  to  the  date  of  set- 
tlement,  the  same  as  if  he  settled  under  the  pre-emption  laws. 
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Two  leading  question  are  presented  in  this  case : 

I.  Is  a  homestead  right  or  entry  initiated  by  settlement  under  the  above 
section  of  the  Act  of  May  14,  1880,  embraced  within  the  meaning  of  the 
proviso  of  the  Act  of  March  3,  1883,  authorizing  the  issuance  of  paten^  on 
"  bona  fide  homestead  entries ''  of  mineral  lands  in  Alabama  ?  2.  If  so,  do 
Newman's  settlement  and  entry,  under  the  facts  disclosed  by  the  record, 
fall  within  the  operation  of  said  Act  of  1880? 

As  to  the  first  of  these  questions,  it  is  observed,  that  said  proviso  of 
the  Act  of  1883  operates  upon  homestead  entries  on  land  not  subject  to 
such  entry,  but  which  entries  are  otherwise,  in  the  language  of  said  proviso, 
*^  bona  fide  entries  under  the  provisions  of  the  homestead  law."  The  Act 
of  1880  was  a  part  of  the  ''  provisions  of  the  homestead  law,"  when  the  Act 
of  1883  became  a  law.  The  Act  of  1880  speaks  of  the  settlement  there- 
under as  the  ''original  entry,"  and  provides  that  the  right  acquired  by 
such  settlement  "shall  relate  back  to  the  date  of  settlement,"  and  under 
said  act,  •*  the  settlement  "  is  equivalent  to  the  entry  of  record  under  the 
general  homestead  law,  and  is  practically,  if  not  technically,  an  ''entry." 
A  homestead  entry  on  mineral  land  initiated  by  settlement  under  the  Act 
of  1880,  falls  within  the  scope  and  reason,  if  not  strictly  within  the  letter, 
of  the  Act  of  1883,  ^"^  ^  ^^  "^  reason  why  such  an  entry,  if  otherwise 
within  the  provision  of  the  latter  act,  should  not  be  passed  to  patent  there- 
under. 

It  being  determined,  that  an  entry  under  Section  three  of  the  Act  of  1880 
falls  within  the  operation  of  the  last  proviso  of  the  Act  of  1883,  the  second 
question  stated  above  presents  itself:  Are  Newman's  settlement  and  entry, 
under  the  facts  disclosed  by  the  record,  covered  by  said  Section  three  of  the 
Act  of  1880? 

That  Newman  settled  upon  the  land  in  good  faith,  "with  the  intention 
of  claiming  the  same  under  the  homestead  law,"  is  clear  from  his  long  con- 
tinued occupancy  of  it  with  his  family,  as  a  home,  and  his  improvements 
and  cultivation,  and  appears  inferentially  from  that  part  of  his  affidavit  giv- 
ing the  cause  of  his  delay  in  making  homestead  entry.  The  limitation  in 
the  statute  as  to  the  time  of  filing  application,  is  intended  (as  in  pre  em pt ion 
cases)  for  the  protection  of  the  settler  against  intervening  adverse  claims, 
and  is  not  enforced  by  the  government  against  the  settler  in  a  case  like  the 
present,  where  there  is  no  such  adverse  claim  and  nothing  to  impeach  the 
settler's  good  faith. 

But  the  Act  of  1880  is  for  the  "  relief  of  settlers  on  public  lands  "  of  the 
United  States,  and  it  appears  that  at  the  date  of  Newman's  settlement  in 
1882  and  up  to  1887,  when  he  filed  Strother's  relinquishment,  the  land  was 
segregated  from  the  public  domain  by  the  uncanceled  entry  of  said  Strother, 
and  therefore  was  not,  strictly  speaking,  ^^ public  land  of  the  United  Slates." 
The  general  rule  is  well  settled,  *'  that,  while  an  entry  stands  uncanceled 
upon  the  record,  settlers  upon  the  land  covered  thereby  acquire  no  rights 
as  against  the  record  entry  man  of  the  United  States,"  Geer  vs,  Farrington 
(4  L.  D.,  410;  13  C.  L.  O.,  33).  "The  reason  of  this  rule  undoubtedly 
lies  in  the  fact,  that  it  is  unwise  and  illegal  to  allow  one  party  to  initiate  set- 
tlement rights  to  a  tract  of  land  while  the  same  is  in  the  possession  and  under 

the  control  of  another ;  for  to  allow  a  claim  to  be  initiated" 

under  such  circumstances  "would  be  (in  the  language  of  Atherton  vs.  Fow- 
ler, 96  U.  S.,  513),  *  to  invite  forcible  invasion  of  the  premises  of  another, 
in  order  to  confer  the  gratuitous  right  of  preference  of  purchase  on  the  in- 
vader.' "  Falconer  vs.  Hunt  ^/a/.  (6  L.  D.,  516;  15  C.  L.  O.,  16).  Such 
being  the  reason  of  the  rule,  it  does  not  apply  to  a  case  like  the  present, 
where  there  was  no  forcible  intrusion  upon  the  premises  or  invasion  of  the 
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rights  of  another,  but  the  settler,  deferring  to  the  rights  of  the  record  entry- 
man,  ''paid  for  his  improvements  on  the  land,  and,  assuming  peaceable  pos- 
session, began  the  performance  of  such  acts  of  settlement  as  were  necessary 
to  the  establishment  of  a  permanent  home.*'  Geer  vs,  Farrington,  and  Fal- 
coner vs.  Hunt  {supra).  Accordingly,  it  has  been  held  by  this  Department, 
that  a  desert  land  entry  on  land  embraced  in  an  abandoned  timber  culture 
entry  of  record,  should,  upon  the  cancellation  of  the  latter,  in  the  absence 
of  an  adverse  claim,  take  effect  from  the  day  it  was  actually  made  (Owen  D. 
Downey,  6  L.  D.,  23;  14  C.  L.  O.,  144);  and  in  consideration  of  the  val- 
uable improvements  and  residence  of  a  pre-emptor  and  the  absence  of  an 
adverse  right,  an  entry  bksed  upon  a  filing  made  when  the  land  was  em- 
braced within  an  uncanceled  desert  land  entry  was  allowed  to  stand  (Meyers 
vs.  Smith,  /^.,  526)  ;  and,  there  being  no  adverse  claim,  a  homestead  entry- 
man  is  allowed  credit  for  a  period  of  residence  preceding  his  entry  and 
while  he  held  the  land  under  a  timber  culture  entry  (Adam  S.  Harris,  8  L. 
D.,  45 ;  16  C.  L.  O.,  2)  ;  Falconer  vs.  Hunt  et  al,  {supra) ;  and,  a  home- 
stead entry  having  been  allowed  on  land  covered  by  a  prior  intact  home- 
stead entry,  on  the  cancellation  of  said  prior  entry,  was  permitted  to  stand, 
the  claimant's  good  faith  being  manifest  and  there  being  no  adverse  claim. 
Schrotberger  vs,  Arnold  (6  L.  D.,  425 ;  14  C.  L.  O.,  285). 

The  Act  of  1880  is  a  remedial  statute,  "changing  the  policy  of  previous 
administrations,  both  as  regards  the  right  of  settlers  to  make  immediate 
entry  without  awaiting  formal  cancellation  by  your  office,  as  well  as  giving 
them  .  .  .  the  right  to  regard  settlement  as  a  preemption  in  homestead 
cases"  (Frazer  vs.  Ringgold,  3  L.  D.,  69  ;  11  C.  L.  O.,  172).  Being  rem- 
edial, the  statute  should  be  liberally  construed  to  advance  the  remedy  pro- 
posed, and  so  construing  it,  it  is  said  by  this  Department  in  the  case  of 
Falconer  vs.  Hunt  et  al.  {suprd)^  "  What  is  evidently  meant  by  the  phrase 
'public  lands,'  as  used  in  this  statute,  is  'public '  in  the  sense  that  no  other 
party  had  any  claim  thereto." 

I  am  of  the  opinion,  that  under  the  facts  of  this  case,  the  land  involved 
herein  was  "public  land  "  within  the  meaning  of  Section  three  of  the  Act 
of  1800,  when  settled  upon  by  Newman,  notwithstanding  the  prior  entry  of 
Strother  was  then  uncanceled.  Newman's  settlement  and  entry,  therefore, 
are  within  the  purview  of  said  Section  three,  except  as  to  the  character  of 
the  land  covered  thereby,  and,  as  hereinbefore  shown,  this  objection  is  re- 
moved by  the  last  proviso  of  said  Act  of  1883,  which  embraces  and  makes 
valid  prior  homestead  entries  on  mineral  lands,  initiated  by  settlement  under 
said  Section  three,  as  well  as  those  initiated  by  entry  of  record  under  the 
general  homestead  law. 

It  appears  from  Newman's  corroborated  affidavit  that  his  settlement  was 
made  in  1882,  prior  to  the  Act  of  1883,  and  that  he  has,  as  required  by  the 
last  proviso  of  said  Act  of  1883.  "  in  all  other  respects  "  (except  as  to  char- 
acter of  land)  "complied  with  the  homestead  law." 

In  construing  this  requirement  of  the  last  or  second  proviso  of  the  Act 
of  1883,  this  Department,  in  the  case  of  Nancy  Ann  Caste  (3  L.  D.,  174), 
says : 

This  means  actual  performance  of  subsequent  conditions,  without  regard  to  original 
mineral  character  of  the  lands,  although  the  same  might  have  been  reported  as  containing 
coal  or  iron ;  for  the  second  (last)  proviso  is  a  limitation  upon  the  first,  which  requires  the 
public  offering  only  of  such  lands  as  had  been  so  reported.  Its  purpose,  therefore,  must  be 
the  protection  of  those  inchoate  rights  of  actual  settlers  which  in  all  other  cases  confer  the 
privilege  of  final  entry,  against  the  necessity  of  competition  with  strangers  at  a  public  sale 
for  their  own  homes  and  improvements. 

You  are  directed  to  allow  his  entry  to  remain   intact,  subject  to  future 

showing  by  final  proof  of  compliance  with  the  law,  and  the  decision  of  your 

office  holding  said  entry  for  cancellation  is  reversed. 
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The  department  decision  in  the  case  of  James  A.  Jones  (3  L.  D.,  176; 
II  C.  L.  O.y  260),  in  so  far  as  it  holds  that  the  last  proviso  of  the  Act  of 
1883  only  embraces  entries  of  record  made  prior  to  said  Act,  and  not  en- 
tries initiated  by  settlement  prior  thereto,  is  hereby  overruled.  « 


g,— RESIDENCE. 
GRIMSHAW  vs.  TAYLOR. 

Residence —  When  Established, — Residence  is  established  from  the  time  the  settler  goes  upon 
the  land  with  the  bonajide  intention  of  making  his  home  there,  to  the  exclusion  of  one 
elsewhere. 

Secretary  Lamar  to  Commissioner  Sparks,  yanuary  20,  1886. 

I  have  considered  the  case  of  William  Grimshaw  vs,  Lorison  J.  Taylor, 
involving  the  S.  W.  ij(  of  Sec.  20,  T.  139  N.,  R.  73  W.,  Bismarck,  Dakota 
Territory,  on  appeal  by  Grimshaw  from  the  decision  of  your  office,  dated 
March  18,  1885,  dismissing  his  contest  against  Taylor's  homestead  entry 
No.  930,  made  August  28,  1882,  for  said  tract. 

It  cannot  be  doubted  that  when  Taylor  made  his  entry,  he  did  so  in  good 
faith ;  and  I  think  it  abundantly  clear  from  the  testimony  that  this  tract 
was  his  place  of  residence,  and  that  he  so  considered  it.  The  question  of 
what  constitutes  residence  under  the  homestead  law  has  been  so  often  before 
this  Department,  and  is  so  well  settled,  that  it  is  not  necessary  herein  to 
discuss  it  generally.  It  was  said  in  the  case  of  Humble  vs.  McMurtrie  (2  L. 
D.,  161 ;  II  L.  O.,  52) :  '<A  settler  legally  establishes  a  residence  the  instant 
he  goes  on  the  land  for  the  purpose  of  establishing  it."  This  is  in  harmony 
with  the  doctrine  as  enunciated  by  the  courts  and  sanctioned  by  the  ablest 
judicial  writers.  As  long  ago  as  the  case  of  **  The  •  Venus,'  Rae  Master  " 
(8  Cranch,  253),  the  Supreme  Court  of  the  United  States  considered  this 
question  as  well  settled.  Therein  the  Court  says  (and  it  is  quite  applicable 
to  the  case  under  consideration) :  ''  If  it  sufficiently  appears  that  the  inten- 
tion of  removing  was  to  make  a  permanent  settlement,  or  for  an  indefinite 
time,  the  right  of  domicile  is  acquired  by  a  residence  even  of  a  few  days." 
Justice  Story  in  his  "Conflict  of  Laws,"  page  35,  in  speaking  of  the  term 
•*  domicile,"  says:  "  By  the  term  '  domicile,'  in  its  ordinary  acceptation,  is 
meant  the  place  where  a  person  lives  or  has  his  home.  In  this  sense  the 
place  where  a  person  has  his  actual  residence  or  inhabitancy,  is  sometimes 
called  his  domicile.  In  a  strict  and  legal  sense,  that  is  properly  the  domi- 
cile of  a  person  where  he  has  his  true,  fixed,  permanent  home  and  principal 
establishment,  and  to  which,  whenever  he  is  absent,  he  has  the  intention  of 
returning." 

Without  further  discussion,  I  think  it  is  clear  that  Taylor's  residence  oa 
his  claim  was  sufficient  under  the  law.  The  facts  and  circumstances  clearly 
indicate  that  this  was  his  home,  to  the  exclusion  of  a  home  elsewhere.  The 
character  of  his  improvements,  and  the  extensive  preparations  made  by  him 
for  the  reception  of  his  family  (who,  by  the  way,  were  residing  upon  the 
claim  at  the  date  of  hearing),  all  indicate  good  faith  and  honest  intentions. 

For  the  reasons  herein  set  forth,  the  conclusion  reached  in  your  said  office 
decision  is  deemed  correct,  and  is  affirmed. 


WILLIAM  M.  PENROSE. 

Commuted  Homestead  Entry — Residence. — To  acquire  residence  under  the  homestead  law 
the  former  residence  must  be  abandoned,  and  such  change  can  be  effected  only  by  the 
concurrent  act  and  intention  of  the  settler. 
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Secretary  Lamar  to  Commissioner  Sparks,  September  28,  1886. 

On  August  27,  1883,  William  A.  Penrose  made  homestead  entry  for  the 
S.  W.  i^  of  Sec.  4,  T.  117  N.,  R.  68  W.,  Huron,  Dakota,  and  on  June  10, 
1884,  commuted  the  same  to  cash  entry.  His  proof  shows  that  for  many 
years  prior  to  making  entry  he  resided  in  Illinois;  that  his  family  consists 
of  his  wife  and  two  children;  that  he  left  his  family  in  Illinois,  his  wife  be- 
ing employed  in  **  keeping  boarders/'  went  to  Dakota,  made  entry,  built  a. 
house  eight  by  twelve  feet,  dug  a  well,  and  broke  eight  acres  of  land ;  that 
he  "resided"  on  the  tract  from  March  12,  1883,  to  September  13th,  fol- 
lowing; that  he  then  returned  to  Illinois,  where  he  remained  during  the 
winter;  that  he  again  went  to  Dakota  in  March,  1884,  visited  the  land  for 
a  short  time,  sowed  five  acres  in  oats,  went  away  and  returned  in  June, 
when  he  made  final  proof  and  paid  for  the  land.  As  shown  by  supplemental 
affidavits  required  by  your  office,  he  then  returned  to  Illinois,  where  he  is 
now  living  with  his  family,  and  professes  no  intention  of  returning  to  his 
claim.  He  alleges  that  poverty  prevented  him  from  bringing  his  family  to 
the  land,  and  contends  that  his  ''  residence  "  as  above  described  was  a  full 
compliance  with  the  law  in  that  particular.  Your  office  held  for  cancella- 
tion his  cash  entry,  and  allowed  the  homestead  entry  to  stand,  subject  to 
proof  of  compliance  with  law.  On  a  careful  examination  of  the  case  I  am 
satisfied  that  as  a  matter  of  fact,  his  poverty  did  not  prevent  his  compliance 
with  the  law.  That  defense  is  inconsistent  with  the  facts  in  the  case.  His 
claim  that  he  had  complied  with  the  law  is  untenable.  To  acquire  residence 
on  a  tract  of  land  under  the  homestead  law  the  former  residence  must  be 
abandoned.  Such  change  can  be  effected  only  when  the  act  of  the  settler 
and  his  intention  to  make  such  change  unite.  In  the  present  case  the  alleged 
residence  of  claimant  is  wanting  in  both  essential  particulars.  His  residence 
was  never  changed  from  Illinois,  and  I  find  as  a  fact  that  he  never  had  an 
intention  of  changing  it.  The  fact  that  his  family  remained  during  all  this 
time  at  their  home  in  Illinois  is  conclusive  of  that  question,  under  the  cir- 
cumstances of  this  case.  Finally,  I  am  of  the  opinion  that  claimant  has 
attempted  to  acquire  title  to  a  portion  of  the  public  lands,  without  compli- 
ance with  law.  His  entries  will  therefore  be  canceled.  Said  decision  is 
accordingly  modified. 


BENNETT  vs.  BAXLEY. 

Six  Months. — How  the  six  months  within  which  a  homestead  claimant  must  b^n  resi- 
dence should  be  calculated. 
Acting  Secretary  JosLYN  to  Commissioner  McFarland,  January  22,  1884. 

I  have  considered  the  case  of  L.  O.  E.  Bennett  vs,  William  A.  Baxley, 
involving  the  N.  E.  ^  of  Sec.  32,  Twp.  10,  R.  11,  Natchitoches,  Louisi- 
ana, on  appeal  by  Bennett  from  your  decision  of  April  18,  1883,  dismissing 
the  contest. 

It  appears  that  Baxley  filed  an  affidavit  as  required  by  Section  2290  of  the 
Revised  Statutes  for  homestead  entry  of  the  tract  in  question,  November  20, 
1880,  and  that  May  21,  1881,  Bennett  initiated  a  contest  against  him  for 
abandonment  under  Section  2297  of  the  Revised  Statutes,  which  provides 
that  if  at  any  time  after  the  filing  of  the  affidavit,  and  before  the  expiration 
of  the  five  years  mentioned  in  Section  2291,  it  is  proved  to  the  satisfaction 
of  the  Register  of  the  land  office  that  the  person  who  filed  such  affidavit 
**has  actually  changed  his  residence  or  abandoned  the  land  for  more  than 
six  months  at  any  time  ...  the  land  so  entered  shall  revert  to  the  Govern- 
ment." 

Under  the  express  provisions  of  this  section,  as  well  as  under  the  ordinary 
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constraction  of  statutes  in  respect  to  the  computation  of  the  time  within 
which  an  act  is  to  be  performed,  the  day  of  the  filing  of  Baxley's  affidavit 
must  be  excluded,  as  if  he  were  required  to  commence  residence  on  the 
tract  within  six  months  from  and  after  such  filing.  The  six  months  within 
which  he  was  required  to  commence  residence  on  the  tract  would  therefore 
commence  November  21,  1880,  and  expire  May  2J,  1881,  and  he  had  the 
whole  of  the  latter  day  for  that  purpose.  But  the  land  does  not  revert  to 
the  Government,  and  there  are  no  laches  on  the  part  of  the  entryman  in 
this  respect  until  after  his  abandonment  *^for  more  than  six  months J*^ 
Clearly,  then,  this  contest,  brought  on  May  21,  was  premature,  and  was  in- 
itiated at  a  date  when  Baxley  could — if  he  had  not  previously  done 
commence  residence  on  the  tract  and  be  within  the  statutory  requirement. 
I  affirm  your  decision. 


GEORGE  W.  SHEPPARD. 

Residence — Notice  of  Decision, — Notwithstanding  good  faith  may  be  shown,  establishment 
of  residence  is  required  on  homesteaded  land.  If  a  party  was  guided  by  a  land  ofHce  de- 
cision in  not  establishing  residence,  he  is  protected,  if  it  be  shown  that  a  subsequent 
decision  overruling  the  one  on  which  he  relied  was  unknown  to  him. 

Notice  of  decisions  in  such  cases  is  a  matter  of  fact,  to  be  proved  and  not  to  be  presumed. 

Acting  Secretary  JosLYN  to  Commissioner  McFarland,  March  19,  1884. 

I  have  considered  the  appeal  of  George  W.  Sheppard  from  your  decisions 
of  December  i,  1882,  and  April  12,  1883,  rejecting  the  proofs  tendered  on 
his  homestead  entry  No.  3101,  covering  the  S.  E.  ^  of  Section  23,  Town- 
ship 2,  Range  16  W.,  Bloomington,  Nebraska,  on  the  ground  that  they 
showed  his  failure  to  establish  a  residence  on  the  land. 

It  appears  that  the  entry  was  made  September  14,  1875,  ^^^  ^^^  ^he 
reason  Sheppard  has  never  resided  on  the  land  (which  he  swears  he  fully  in- 
tended to  do  when  he  made  his  entry  J,  was  that  in  March,  1876,  he  was 
appointed  Deputy  Clerk,  and  in  January,  1877,  Clerk  of  Franklin  County, 
holding  the  latter  office  until  January,  1880,  and  that  he  was  obliged  by  the 
duties  of  the  office  to  remain  continuously  at  the  county  seat.  It  is  shown 
that  he  built  a  house  on  the  land  in  1875,  ^^^  ^^  cultivated  some  seventy- 
five  acres  of  it  regularly.  In  everything,  except  the  matter  of  residence,  his 
proofs  show  good  faith.  Nevertheless,  I  concur  in  your  judgment  that,  on 
these  proofs,  he  is  not  entitled  to  a  patent  for  the  land  ;  his  case,  in  respect 
of  his  failure  to  establish  a  residence,  differs  in  no  wise  from  that  of  Harris 
vs.  Radcliffe,  recently  decided.     (10  Copp,  209.) 

But  he  sets  up  that,  in  not  establishing  a  residence,  he  was  guided  by  the 
decision  of  your  office  of  July  10,  1876,  in  the  case  of  Solomon  Males,  in 
the  same  Land  District,  wherein  you  held  that  a  postmaster,  who  had  cul- 
tivated and  improved  his  homestead,  but  never  resided  on  it  because  of  his 
official  duties,  had  complied  with  the  law.  One  extract  from  that  decision, 
which  he  quotes,  is  as  follows :  **  His  claim  is  considered  a  good  one,  there- 
fore, and  as  the  proof  is  satisfactory  in  all  other  respects,  save  that  of  settle- 
mant,  you  are  hereby  authorized  to  issue  final  papers  upon  payment  of  the 
legal  commissions."  The  same  ruling  appears  to  have  obtained  in  your 
office  until  August  18,  1882,  for  it  was  a  similar  decision  of  that  date  which 
was  overruled  in  Harris  vs,  Radcliffe;  wherefore  I  infer  that  your  aforesaid 
decision  had  not  been  modified  or  rescinded,  in  the  Bloomington  District, 
prior  to  your  action  in  the  case  now  before  me. 

There  is  no  doubt  in  my  mind  that  said  decision  was  a  solemn  exposition 
of  the  law,  in  respect  of  the  residence  of  public  officials  on  their  home- 
steads, for  settlers  in  that  Land  District,  on  which  they  had  a  right  to  rely. 
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and  by  which  they  might  properly  guide  their  conduct.  "  If  a  decision  has 
been  made  upon  mature  deliberation,  the  presumption  is  in  favor  of  its  cor- 
rectness ;  and  the  community  have  a  right  to  regard  it  as  a  just  declaration 
and  exposition  of  the  law,  and  regulate  their  actions  and  contracts  by  it." 
( I  Kent  Com.,  476.)  If  Sheppard  had  notice  of  said  decision,  he  is  pro- 
tected by  it ;  for,  though  erroneous,  it  is  a  settled  rule  that  the  rights  of 
claimants  are  not  to  be  prejudiced  by  the  errors  or  misconduct  of  officers  of 
the  Land  Department.  Since  he  had  a  right  to  rely  on  its  decision,  and 
did  so,  that  Department  is  bound  to  save  him  harmless,  and,  therefore,  to 
issue  its  certificate  without  proof  of  the  residence  which  he  was  thereby  in- 
duced not  to  make  or  maintain. 

In  so  ruling,  however,  I  do  not  go  to  the  extent  to  which  courts  of  law 
are  accustomed  to  go,  namely  of  assuming  that  a  claimant  had  notice  of  such 
a  decision.  The  decisions  of  the  superior  branches  of  the  Land  Depart- 
ment are  not  so  public  or  so  widely  disseminated  as  those  of  the  courts,  and 
I  think  that  no  presumption  of  notice  attaches  to  them. 

Whether  they  served  as  a  guide  in  any  particular  case  should  be,  therefore, 
a  question  of  fact,  to  be  proved  in  the  ordinary  manner  to  the  satisfaction 
of  your  office  or  of  this  Department. 

In  this  case,  where  the  decision  relied  on  was  not  rendered  for  ten  months 
after  the  date  of  the  entry,  it  is  proper  that  Sheppard  should  prove  when, 
or  about  when,  he  had  notice  of  it,  that  his  failure  to  reside  on  the  land 
after  such  notice  should  be  overlooked,  but  that  he  should  now  make  up  the 
legal  term  of  residence  required  of  him  prior  to  such  notice,  before  making 
final  proof. 

Your  decision  is  modified  accordingly. 


REDDING  vs.  RILEY. 

Practice — Fesidfnce  in  Six  Months. — A  continuance  can  not  be  demanded  as  a  matter  of 
right  on  the  ground  that  the  applicant's  attorney  is  engaged  in  a  trial  in  another  court. 

The  failure  of  a  homesteader  to  establish  residence  within  six  months  from  entry  warrants 
cancellation,  if  such  default  is  not  cured  prior  to  the  initiation  of  contest. 

Official  duty  can  not  be  accepted  as  an  excuse  for  absence  from  the  land,  if  residence  in 
good  faith  was  not  acquired  prior  thereto. 

First  Assistant  Secretary  CHANDLER  to  Commissioner  Groff,  October  30,  1889. 

I  have  considered  the  case  of  John  B.  Redding  vs,  Francis  C.  Riley,  upon 
the  appeal  of  the  latter  from  your  office  decision  of  July  31,  1888,  holding 
for  cancellation  his  homestead  entry  for  the  S.  E.  J^  of  Section  18,  T.  114 
N.,R.  53  E.,  Watertown  land  district,  Dakota. 

Riley  made  homestead  entry  for  the  said  land  June  26,  1885,  ^"^  ^^ 
April  12,  1886,  John  Redding  instituted  contest  against  the  said  entry, 
charging  in  his  affidavit  that  the  said  Riley  "  has  wholly  abandoned  and 
changed  his  residence  for  more  than  six  months  since  making  said  entry 
and  next  prior  to  the  date  herein,  that  said  tract  is  not  settled  upon  and 
cultivated  by  said  party  as  required  by  law." 

The  failure  of  a  settler  to  establish  his  residence  within  six  months  from 
entry  upon  lands  entered  by  him  as  a  homestead,  will  cause  the  forfeiture  of 
the  entry  in  presence  of  a  contest,  if  such  default  at  the  time  of  its  initiation 
has  not  been  cured.  And  it  is  only  when  the  settler  has  established  his 
residence  on  his  homestead  in  good  faith  and  is  afterwards  called  away  by 
official  duty,  that  such  absence  will  not  work  a  forfeiture.  He  can  not  suc- 
cessfully plead  an  office  as  an  excuse  for  a  continued  absence  from  his  claim 
when  he  never,  before  the  initiation  of  the  contest,  made  the  land  his  resi- 
dence.    Harris  vs,  Radcliife  (2  L.  D.,  147;  10  C.  L.  O.,  209);  A.  E. 
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Flint  (6  L.  D.,  668  ;  15  C.  L.  O.,  53);  James  A.  Jenks  (8  L.  D.,  85;    15 
C.  L.  O.,  265). 

I  am  therefore  of  the  opinion  that  your  said  decision  is  fully  supported 
by  the  law  governing  the  case,  and  the  same  is,  therefore,  affirmed. 


JAMES  vs.  HALL  et  al. 

HcmesUad  Contest — Change  of  ResideHce. — On  the  last  day  of  the  six  months  following, 
affidavit  of  contest  was  filed,  and  the  hearing  set  for  a  day  two  months  later.  No  objec- 
tion thereto  being  made,  or  appeal  taken,  the  entry  l<  canceled,  the  evidence  showing  a 
change  of  residence  for  more  than  six  months. 

Acting  Secretary  MuLDROW  to  Commissioner  SHARKS,  yune  3,  1 886. 

In  the  case  at  bar,  although  the  affidavit  of  contest  was  filed  on  the  last 
day  of  the  six  months  subsequently  to  the  date  of  said  entry,  since  the  hear- 
ing was  set  for  December  1 7th,  more  than  two  months  thereafter,  and  the 
testimony  shows  a  change  of  residence  for  more  than  six  months,  in  the 
absence  of  any  objection  or  appeal  by  the  claimant,  said  entry  should  be 
canceled  upon  the  testimony  submitted.  When  said  relinquishment  was 
filed  in  the  local  land  office,  the  land  covered  thereby  became  public  land, 
and  subject  to  entry  by  the  first  legal  applicant.  The  first  contestant  having 
furnished  the  testimony  showing  the  illegality  of  said  entry,  should  be  enti- 
tled to  enter  said  tract  under  the  Act  of  Congress  approved  May  14.  1880 
(21  Stat.,  140).  Hall's  entry,  in  so  far  as  it  is  legal,  will  remain  subject  to 
the  right  of  Mizener. 

Your  attention  is  called  to  the  excess  of  Hall's  entry,  concerning  which 
no  mention  is  made  in  said  decision. 

The  decision  of  your  office  is  modified  accordingly. 


AMLEY  vs.  SANDO. 

Evidence — Bad  Faith — Relinquishment. — The  testimony  indicates  bad  faith,  and  a  mere 
pretence  of  settlement.  No  cultivation  is  shown,  and  absence  for  nine  months  is  proved. 
Evidence  tending  to  prove  that  defendant  had  relinquished  her  claim,  shows  the  motive 
and  purpose  of  her  long  absence  from  and  neglect  of  the  land. 

Acting  Secretary  JosLYN  to  Commissioner  McFarland,  April  7,  1884. 

At  the  hearing  Mrs.  Sando  testified  as  follows:  ''The  reason  I  did  not 
come  upon  it  before  the  six  months  was  out,  was  because  I  had  no  money, 
sickness,  could  get  no  team  to  take  me  out.  I  tried  my  best  to  come.  It 
was  cold,  so  it  was  impossible  for  me  to  live  in  a  cold  house  the  way  my 
health  was.  More  than  one  told  me  it  was  not  necessary  for  me  to  go  on 
the  land  until  spring,  and  I  thought  I  would  not  be  particular."  From  this 
statement,  and  from  a  careful  examination  of  all  the  testimony,  I  am  of 
opinion  that  Mrs.  Sando  has  not  furnished  a  satisfactory  excuse  for  her  fail- 
ure to  establish  a  residence  on  the  land  for  more  than  nine  months  after 
entry.  On  the  whole,  the  testimony  shows  her  to  have  been  in  ordinary 
health  during  said  period.  There  is  not  an  element  of  good  faith  apparent 
in  her  proceeding,  but  the  breaking ;  and  that,  not  followed  by  residence, 
cultivation,  or  any  other  improvement,  wears  the  look  of  a  mere  prejence. 
Further,  there  is  evidence  tending  to  prove  that  she  had  relinquished  her 
claim  to  the  land,  and  this  is  of  value  in  showing  the  motive  and  purpose  of 
her  long  absence  from  and  neglect  of  it. 

I  think  that  the  contestant  sustained  his  allegations,  and  that  Mrs.  Sando's 
entry  should  be  canceled. 

Your  decision  is  therefore  reversed. 
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JONES  vs.  KENNETT. 

Contest — Establishment  of  Residence. — An  appeal  from  the  decision  of  the  Commissioner  of 
the  General  I^nd  Office  canceling  a  prior  entry,  taken  after  a  second  entry  has  been 
allowed,  while  pending  before  the  Secretary  of  the  Interior,  relieves  the  second  entryman 
from  the  necessity  of  establishing  residence  on  the  land.  In  other  words,  "  the  six 
months  allowed  him  to  establish  actual  residence  on  the  land  should  not  be  held  to  in- 
clude the  time  after  appeal  and  before  6nal  decision  of  the  Department." 

Secretary  ViLAS  to  Commissioner  Stockslager,  May  17,  1888. 

I  have  considered  the  appeal  of  Homer  Kennett  from  your  decision  of 
April  3,  1886,  holding  for  cancellation  his  homestead  entry  for  lot  3,  Sec. 
29,  T.  5  S.,  R.  3  W.,  Concordia,  Kansas. 

B.  C.  Sanders  made  homestead  entry  of  this  tract  with  other  land,  which 
was  canceled  by  the  Commissioner,  February  9,  1884.  Kennett  made  entry 
of  the  tract  February  16,  1884,  the  same  day  the  Sanders  entry  was  entered 
canceled  on  the  records  of  the  local  office. 

On  April  7,  1884,  Sanders  appealed  from  the  decision  of  your  office  can- 
celing his  entry,  and  final  decision  was  not  made  in  the  case  until  December 
13,  1884,  when  the  Secretary  affirmed  the  action  of  the  Commissioner. 

Contest  was  initiated  by  Jones  in  August,  1884,  pending  the  appeal  of 
Sanders,  before  the  Secretary,  but  hearing  was  not  had  until  May  13,  1885, 
the  case  having  been  continued  from  March  30th. 

The  local  officers  dismissed  the  contest,  upon  the  ground  that  the  six 
months  allowed  the  entryman  after  entry  in  which  to  establish  residence  on 
the  land,  did  not  commence  to  run  until  the  final  decision  of  the  Secretary. 
You  reversed  this  decision,  holding  that  Kennett  was  required  to  establish 
residence  within  six  months  after  date  of  entry. 

The  appeal  having  been  taken  before  the  entryman  was  bound  to  establish 
actual  residence,  it  would  be  unreasonable  to  require  him,  pending  an  ap- 
peal, to  go  to  an  expense  which  might  have  been  fruitless,  and  he  was  justi- 
fied in  his  awaiting  the  result,  and  the  contest  was  properly  dismissed  as 
premature.  The  regulation  must  be  applied  with  allowance  for  circum- 
stances, and  not  arbitrarily. 

Hence  the  six  months  allowed  him  to  establish  actual  residence  on  the 
land  should  not  be  held  to  include  the  time  after  appeal  and  before  final  de- 
cision of  the  Department  cancelling  Sanders'  entry. 

Your  decision  is  reversed. 

LUNDE  vs.  EDWARDS. 

Residence — Homestead  entry  allowed  to  stand,  notwithstanding  the  claimant  failed  to  com< 
mence  residence  on  the  land  prior  to  the  initiation  of  contest  for  good  and  sufficient  rea- 
sons shown. 

Speculative  Entry. — The  I  .and  Department  will  not  lend  its  power  to  the  accomplishment 
of  an  effort  to  defeat  an  honest  settler's  right,  on  mere  speculative  and  fraudulent  grounds. 

Secretary  Teller  to  Commissioner  McFarland,  y«ii^  4,  1884. 

I  have  considered  the  case  of  ToUef  H.  Lunde  vs.  Andrew  W.  Eklwards, 
on  appeal  of  Edwards  from  your  decision  of  September  14,  1883,  holding  for 
cancellation,  on  the  ground  of  abandonment,  his  homestead  entry  No.  3408, 
made  October  it,  1881,  for  S.  E.  %  of  8,  158,  5*6,  Grand  Forks,  Dakota. 

It  is  clear  to  my  mind  that  here  was  no  abandonment  in  fact.  The  law 
recognizes  climatic  reasons  for  failure  to  begin  residence  within  six  months : 
and  it  is  notorious  that  such  reasons  exist  in  the  northwest  during  winter.* 

*Tn  Black  vs.  Canon,  3  L.  D.,  48:  ix  C.  L.  C,  149,  Acting  Secretary  Joslyn  held  that  a  party  who  had 
made  a  homestead  entry  at  Mitchell,  Dak.,  on  September  aa^  i88a,  and  who  was  prevented  by  the  severity  of 
the  winter  and  the  illness  of  his  mother,  from  esublishing  his  residence  on  the  land  for  over  six  months,  had 
not  forfeited  his  entry,  in  view  of  the  £iGt  that  prior  to  service  of  notice  of  contest,  he  had  begun  the  erection 
of  a  dwelling  on  his  daim,  and  had  established  actual  residence  prior  to  hearing.  See  also  McL«oud  v* 
Weade,  a  L.  D.,  145 ;  xo  C.  L  O.,  90. 
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Early  in  spring,  Edwards  was  on  the  ground  asserting  his  claim,  and  had 
until  October  ii,  1882,  to  establish  his  residence.  He  was  proceeding  to 
that  end  long  prior  to  contest,  and  contestant  was  aware  of  his  efforts  and 
improvements.  Nevertheless  Lund  did  not  await  the  twelve  months,  but 
proceeded  to  attack  the  entry  for  abandonment  in  advance  of  the  statutory 
period y  well  knowing  that  no  intention  to  desert  the  premises  existed,  and 
relying  purely  on  the  technical  failure  for  the  success  of  his  contest. 

This  Department  will  not  lend  its  powers  to  the  accomplishment  of  an 
effort  to  defeat  an  honest  settler  and  deprive  him  of  his  labor  and  improve- 
ments on  mere  speculative  and  technical  grounds.  It  is  not  asserted  nor 
pretended  that  Lunde.  had  a  particle  of  interest  in  the  land,  or  even  desired 
it  for  his  own  settlement.  He  is  a  saloon-keeper,  residing  in  a  town,  with- 
out a  family,  and  not  likely  to  have  such  urgent  need  of  a  home  as  to  entitle 
him  to  the  privilege  of  appropriating  that  of  a  settler  whose  good  faith  has 
been  sufficiently  manifested  by  his  efforts,  although  not  fully  complying 
with  all  the  demands  of  the  law. 

I  reverse  your  decision. 

ANDREWS  vs.  FOREST. 

Residence. — Where  a  party  made  reasonable  attempt  to  commence  residence,  but  was  pre- 
vented by  threats,  the  iailure  to  effect  residence  should  t>e  cause  for  cancelling  his  home- 
stead entry. 

Act  of  yune  /j*,  1880 — Contest. — Failure  to  appeal  from  an  adverse  decision  ends  the  con- 
test, and  the  party  herein  is  allowed  to  purchase  under  the  Act  of  June  15,  1^80. 

Secretary  Teller  to  Commissioner  McFarland,  September  19,  1882. 

Nothing  appears  either  in  the  record  or  the  testimony  adverse  to  Andrews, 
except  that  he  did  not  commence  his  residence  on  the  land  within  the  time 
required  by  law.  It  appears,  however,  that  he  went  upon  the  land  on  the  day 
of  his  entry  with  that  intention,  taking  with  him  a  team,  plow  and  hired  man 
to  assist  in  laying  the  foundation  of  a  house,  but  that  he  was  prevented 
therefrom  by  threats  of  personal  violence  from  Richard  Forest  (a  brother 
of  Patrick),  and  his  father,  who  ordered  him  away,  one  of  them  being  armed 
with  a  gun.  On  June  3d,  he  again  entered  upon  the  premises,  taking  with 
him  lumber  and  other  material  for  his  house,  which  were  removed  by  the 
claimant  or  other  persons  in  his  interest.  Like  threats  were  subsequently 
made  against  him,  and  he  continued  in  fear  of  bodily  harm  if  he  persisted 
in  his  endeavors  at  settlement,  until  he  applied  for  the  hearing  for  the  pur- 
pose of  clearing  the  record  from  Forest's  filing. 

As  Andrews  made  reasonable  efforts  to  effect  his  residence,  and  failed 
therein  from  no  laches  of  his  own,  and  as  there  is  no  adverse  claina,  his 
entry  should  be  sustained;  and  your  decision  in  this  respect  is  reversed. 

On  February  3.  1882,  Andrews  applied  to  purchase  the  tract  under  the 
second  section  of  the  Act  of  June  15,  1880,  which  application  was  rejected 
because  of  the  pendency  of  the  contest.  That  reason  no  longer  existing, 
his  application  should  be  granted,  and  he  is  permitted  to  purchase  the  tract 
as  provided  by  said  act. 

PARSONS  vs.  HUGHES. 

Residence — Forcible  Ouster, — The  continuity  of  residence  is  not  broken 
by  a  forcible  ouster  from  the  land,  and  subsequent  compulsory  absence 
therefrom.  It  is  not  incumbent  upon  a  settler  who  has  been  wrongfully 
ejected  from  the  land  to  make  a  new  settlement  upon  that  part  of  the  claim 
not  in  dispute,  pending  judicial  action  instituted  to  recover  possession. 

First  Assistant  Secretary  Chandler  to  Acting  Commissioner  Stone,  June  8, 1889.     (8 
L.  D..  593;  16  C.  L.  O.,  75) 
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SWAIN  VS.  CALL. 

Adverse  Settlement — Coercion — Judicial  Proceedings. — A  homesteader  who  makes  an  entry 
with  knowledge  of  an  existing  adverse  settlement  claim,  asserted  for  a  portion  of  the 
land,  must  establish  residence  on  some  part  of  the  land  covered  by  his  entry  in  order  to 
show  due  compliance  with  the  law. 

The  adverse  claim  and  occupation  of  another,  as  to  a  part  of  the  land  covered  by  a  home- 
stead entry,  will  not  excuse  the  homesteader  from  the  maintenance  of  residence  during 
the  pendency  of  contest  over  the  land  in  conflict. 

Judicial  proceedings,  instituted  by  the  homesteader  to  recover  possession  from  an  adverse 
claimant,  do  not  excuse  said  homesteader  from  compliance  with  the  law  in  the  matter  of 
residence. 

The  plea  of  duress  will  not  be  accepted  as  an  excuse  for  failure  to  establish  residence  when 
a  part  of  the  land  was,  at  date  of  entry  and  thereafter,  free  from  all  adverse  claims. 

In  order  to  constitute  duress,  the  threats  alleged  must  be  such  as  are  calculated  to  operate 
on  a  person  of  ordinary  firmness  in  such  a  manner  as  to  inspire  a  just  fear  of  the  loss  of 
life  or  great  bodily  injury. 

First  Assistant  Secretary  Chandlbr  to  Acting  Commissioner  Stone,  July  i,  1889. 

I  have  considered  the  case  of  Robert  Swain  vs,  Wilkinson  Call,  on  appeal 
of  the  former  from  your  office  decision  of  May  3,  1886,  dismissing  his  con- 
test and  sustaining  the  homestead  entry  of  said  Call  for  the  W.  j4  N.  E.  }( 
and  Lot  i  (E.  ^  N.  W.  ^),  Sec.  15,  T.  10  S.,  R.  23  W.,  Gainesville, 
Florida,  land  district. 

Call  ill  his  appeal  to  your  office  urges  that  he  was  prevented  from  estab- 
lishing residence  upon  said  homestead  tract  by  reason  of  the  refusal  of 
Swain  to  surrender  to  him  the  possession  of  said  Lot  i,  which  he  says  was 
all  of  the  entry  he  cared  to  have,  and  he  says :  "I  took  the  homestead  for 
the  purpose  of  getting  the  land  embraced  in  the  pre-emption  of  Robert 
Swain.     That  was  the  valuable  portion  of  my  homestead." 

It  appears  that  the  portion  of  Call's  homestead  entry  described  as  W.  j4 
N.  £.  ^  Sec.  15,  was  not  embraced  in  Swain's  filing,  and  that  he  never 
made  any  claim  to  it  whatever. 

Your  said  decision  appears  to  me  to  rest  upon  the  following  proposi- 
tions:— 

First.  That  **  the  first  contest  was  depending  from  December  i,  1880, 
until  July  28,  1884,  and  all  action  on  the  part  of  Call  relating  to  the  pos- 
session of  the  land  occupied  by  Swain  was  legally  suspended  during  the 
pendency  of  said  contest." 

Second.  That  Swain's  occupancy  of  Lot  i,  after  the  termination  of  the 
contest,  gave  Call  no  opportunity  to  establish  residence  on  his  homestead, 
and  the  short  time  (one  day  only)  which  elapsed  from  the  ejectment  of 
Swain  until  he  moved  into  the  house  again  was  not  such  reasonable  time  to 
move  in  as  Call  should  have  had. 

Third.  That  although  Call  might  without  opposition  have  built  upon  W.. 
54  N.  E.  ^  at  any  time,  he  had  a  right  to  demand  the  entire  quarter  sec- 
tion, and  he  had  a  right  to  demand  the  portion  upon  which  the  improve- 
ments were  located. 

Fourth.  That  Call's  abandonment  was  enforced  by  the  conduct  of  Swain 
in  refusing  to  surrender  the  possession  of  lot  i,  and  he  can  not  now  be 
heard  to  charge  the  former  with  an  abandonment  which  *'  may  have  been 
the  resulf  of  his  open  defiance  of  the  decree  of  a  court  of  his  own  State  and 
the  decision  of  the  Secretary  of  the  Interior." 

If  by  the  first  of  the  above  propositions,  it  is  intended  to  hold  that  an  ad- 
verse claim  and  occupancy  by  another  as  to  part  of  the  land  included  in  the 
homestead  entry,  releases  the  entryman  during  the  pendency  of  contest  from 
compliance  with  the  law  in  regard  to  residence,  I  can  not  concur  in  such 
conclusion. 

In  Byrne  vs.  Dorward  (5  L.  D.,  104;  13  C.  L.  O.,  149)1  *'  ^  ^*^  • 
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There  can  be  no  doubt  of  the  correctness  of  the  position,  that  pending  a  Bnal  decision  in 
a  contest  on  whatever  ground  or  charge,  the  entryman  whose  claim  is  attacked  should  con 
tinue  to  comply  with  the  law,  and  that,  if  he  fail  to  do  this,  he  lays  himself  liable  to  attack 
in  a  subsequent  contest,  should  he  successfully  defend  in  the  one  pending.  To  hold  diflfer- 
ently  would  be  to  condone  laches  and  to  open  the  door  to  a  practice  which  would  enable 
parties,  under  the  guise  of  a  contest,  to  hold  lands  indefinitely  without  complying  with  the 
requirements  of  the  law  under  which  their  entries  were  made. 

While  the  case  above  cited  was  one  in  regard  to  oDmpliance  with  law  in  a 
timber  culture  entry  pending  contest,  I  see  no  reason  why  it  should  not  be 
applicable  in  homestead  entries,  and  the  reasons  given  apply  as  well  in 
the  one  as.  in  the  other. 

Swain  had  as  much  right  to  the  possession  of  Lot  i  during  the  first  contest 
as  Call  had,  to  say  the  least  of  it,  and  the  contest  was  commenced  by  Call 
eighteen  days  before  he  made  entry,  so  that  he  knew  all  about  the  possession 
and* claim  of  Swain  when  he  made  entry,  and  if  he  chose  to  make  entry 
pending  contest,  then  he  should  have  complied  with  the  law  by  establishing 
residence  upon  some  portion  of  the  land  entered. 

The  other  propositions  above  enumerated  may  be  summed  up  in  this : 
Call  was  prevented  from  establishing  residence  upon  Lot  i  of  his  homestead 
by  duress  on  the  part  of  Swain,  and  on  account  of  such  duress  be  was  not 
required  to  reside  upon  the  part  that  was  free  from  other  claims. 

In  this  again  I  can  not  concur.  The  evidence  relied  upon  as  showing 
duress  upon  the  part  of  Swain  is  not  by  any  means  sufficient  to  sustain  such 
finding.  First  because  the  W.  j^  N.  E.  ^  was  always  open  for  him  to  es- 
tablish his  residence  thereon  and  he  made  no  attempt  to  do  so,  and  second, 
because  to  excuse  failure  to  reside  upon  land  by  reason  of  duress,  it  must 
appear  that  the  threats  were  such  in  character  as  were  calculated  to  operate 
on  a  person  of  ordinary  firmness  in  such  manner  as  to  inspire  a  just  fear 
of  loss  of  life  or  great  bodily  injury.  Dorgan  vs,  Pitt  (6  L.  D.,  6i6;  13 
C.  L.  O.,  66). 

It  does  not  appear  from  Call's  own  testimony  that  Swain  had  made  any 
threats  or  demonstrations  of  violence  or  that  he  had  any  fear  of  bodily  in- 
jury whatever.  He  seems  to  rely  wholly  upon  his  frequent  demands  for  the 
possession  of  Lot  i ,  his  propositions  to  purchase  the  improvements  made  by 
Swain,  and  his  actions  of  eviction  brought  against  him.  While  he  filed  no 
argument  upon  his  appeal  to  this  office,  his  counsel  in  a  brief  filed  upon  the 
appeal  from  the  decision  of  the  local  officers  cites  Hudson  vs.  Docking  (4 
L.  D.,  501;  12  C.  L.  O..  300),  as  the  "strongest  decision  imaginable." 
Said  decision  simply  holds  that  evidence  of  actions  for  possession  brought  in 
the  local  courts  are  admissible  upon  the  question  of  abandonment,  but  in 
Forbes  vs.  Driscoll  (3  L.  D.,  370,  on  review;  11  C.  L.  O.,  309)  it  is  held 
that  bringing  such  suits  will  not  excuse  failure  to  comply  with  the  law  in  re- 
gard to  settlement. 

It  seems  to  me  that  Call  in  the  case  at  bar,  like  Forbes  in  the  case  last 
above  cited,  "  chose  to  pursue  a  certain  plan  of  action,  in  the  consummation 
of  which  he  failed  to  comply  with  the  law.*' 

I  cannot  find  from  the  evidence  that  Call's  failure  to  establish  a  residence 
upon  the  land  included  in  his  homestead  entry,  was  through  no  fault  of  his 
own ;  indeed,  I  think  the  evidence  clearly  establishes  the  opposite*. 

The  decision  of  your  office  is  accordingly  reversed. 


WEST  vs.  OWEN. 


/Residence —  Tefiant — Intent. — Residence  is  not  maintained  through  occupation  by  a  tenant 
To  establish  residence  there  must  be  a  combination  of  act  and  intent ;  the  act  of  occupy- 
ing and  living  upon  the  land,  and  the  intention  of  making  the  same  a  permanent  home. 

The  case  of  James  Copeland  (4  L.  D.,  276;  12  C.  L.  O.,  250)  cited  and  followed. 
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Secretary  LamAR  to  Commissioner  Sparks,  March  3,  1886. 

On  the  21st  of  April,  1882,  George  B.  Owen  made  homestead  entry  No. 
19388  for  the  S.  W.  ^  Sec.  14,  T.  105  N.,  R.  61  W.,  5th  P.  M.,  Mitchell, 
Dakota  Territory;  and  November  25,  1882,  he  commuted  the  same  to  cash 
entry,  and  final  certificate  No.  8560  issued  therefor. 

January  29,  1883,  Eugene  H.  West  initiated  contest  against  said  entry, 
alleging  that  the  entryman  never  established  a  residence  on  said  tract  as 
required  by  the  homestead  law,  but  has  resided  for  several  years  in  Marion, 
Linn  county,  Iowa ;  and  that  during  the  existence  of  said  entry,  one  H.  S. 
Deland  was  in  sole  possession  of  said  tract  as  the  tenant  of  Owen. 

By  letter  •*  C"  of  date  of  March  2,  1883,  yo^r  office  ordered  a  hearing 
in  the  case,  at  which  contestant  offered  evidence  in  support  of  his  allega- 
tions. Claimant  offered  no  evidence  in  his  own  behalf,  but  moved  a  dis- 
missal of  the  contest  on  the  ground  that  the  evidence  offered  failed  to  sus- 
tain the  allegations  in  the  affidavit  of  contest.  The  local  office  sustained 
said  motion  and  dismissed  the  contest ;  and  upon  appeal  their  action  was 
sustained  by  your  office  November  28,  1884. 

The  case  is  now  before  me  on  appeal  by  West  from  the  said  decision  of 
your  office. 

I  cannot  concur  in  the  conclusion  of  the  local  office  and  of  your  office. 
The  evidence  shows  that  in  a  few  days  after  making  his  entry  the  entryman 
had  a  suitable  house  erected  upon  the  tract,  into  which  H.  S.  Deland  and 
family  moved.  This  was  under  and  in  pursuance  of  an  agreement  made 
and  entered  into  in  the  State  of  Iowa,  by  which  the  claimant  was  to  bring 
Deland  and  family  to  Dakota  and  furnish  them  a  place  to  live,  in  return 
for  which  Deland  was  to  break  a  quantity  of  ground  on  the  claim.  Deland 
and  family  lived  in  this  house  during  all  the  time  of  the  existence  of  the 
entry,  and  all  the  cultivation  done  there  in  1882  was  done  by  him.  Claim- 
ant visited  the  claim  every  three  or  four  weeks  during  the  summer  of  1882, 
at  each  time  staying  one  or  two  days  and  nights.  His  only  furniture  there 
was  a  cot ;  and  when  there  he  took  his  meals  with  Deland 's  family.  It  is 
shown  that  for  several  years  prior  to  making  his  entry,  the  entryman  re- 
sided in  Marion,  Linn  county,  Iowa,  where  he  had  some  property  of  his 
own.  His  family  consisted  of  his  wife,  one  or  two  children,  and  his  wife's 
sister.  So  far  as  can  be  determined  from  the  evidence,  neither  the  wife  nor 
children  ever  saw  the  land  in  contest ;  but  it  is  shown  that  some  time  in  the 
spring  or  early  summer  of  1882,  his  family  went  to  the  east  on  a  visit,  and 
did  not  return  until  in  the  fall  of  same  year^  about  the  time  final  proof  was 
made.  It  is  further  shown  that  claimant  was  in  Marion  during  the  summer 
of  1882  fully  as  much  as  on  the  land  in  question,  and  after  proving  up  he 
continued  to  reside  with  his  family  in  the  same  house  in  which  they  resided 
prior  to  the  making  of  said  entry. 

I  think  this  is  a  clear  prima  facie  case  of  failure  to  establish  and  main- 
tain a  residence  on  the  land  as  required  by  the  homestead  law.  The  idea 
that  an  individual  can  acquire  or  maintain  a  residence  on  a  tract  of  public 
land  by  making  occasional  visits  thereto  while  his  family  are  residing  else- 
where and  while  all  his  interests  and  household  effects,  apparently,  are  with 
his  faoHly,  has  been  long  since  exploded,  if,  indeed,  it  ever  had  any  real 
existence.  That  is  to  say,  in  order  for  an  individual  to  establish  residence 
on  a  tract  of  public  land  as  required  under  the  homestead  law,  it  is  neces- 
sary that  there  be  a  combination  of  act  and  intent  on  his  part,  the  act  of 
occupying  and  living  upon  said  tract,  and  the  intention  of  making  the  same 
his  home  to  the  exclusion  of  a  home  elsewhere — that  is  **  a  true,  fixed  and 
permanent  home  and  principal  establishment,  and  to  which  whenever  he  is 
absent  he  has  the  intention  of  returning."     Story's '*  Conflict  of  Laws," 

page  35- 
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Judged  by  this  test  it  would  appear  that  claimant's  residence  in  Iowa 
comes  nearer  the  standard  than  his  residence  on  the  tract  in  question. 

But  the  sustaining  of  claimant's  motion  to  dismiss  the  contest  obviated 
the  necessity  of  his  submitting  any  evidence  in  support  of  his  claim.  As 
was  said  in  the  case  of  James  Copeland  (4  L.  D.,  276  ;  12  C.  L.  O.,  250)  : 
**  Had  the  motion  been  overruled,  he  would  still  have  had  the  right  to  offer 
evidence  to  rebut  the  proof  offered  against  him. ' ' 

The  said  decision  of  your  office  is  accordingly  reversed  ;  and  you  will  di- 
rect the  local  office  to  continue  the  hearing  of  this  contest  at  as  early  a  day 
as  practicable,  giving  all  parties  in  interest  due  and  sufficient  notice  thereof. 
If  at  the  time  set  for  said  hearing  the  claimant  fail  to  submit  any  evidence, 
his  said  entry  will  then  be  canceled. 


SAME  CASE.     (On  Second  Appeal.) 

Residence  is  an  essential  requirement  of  the  homestead  law,  and  is  neither  acquired  nor 
maintained  without  inhabitancy  of  the  land,  either  actual  or  constructive,  and  that  to  the 
exclusion  of  a  home  elsewhere. 

First  Assistant  Secretary  Chandler  to  Acting  Commissioner  Stone,  jfune  7,  1889. 

The  evidence,  in  my  opinion,  shows  beyond  a  doubt  that  the  claimant 
never  established  or  intended  to  establish  a  bona  fide  residence  upon  the 
land,  and  that  he  has  at  no  time  been  other  than  a  visitor  thereto.  Resi- 
dence is  an  essential  requirement  of  the  homestead  law,  and  it  is  neither 
acquired  nor  maintained  by  occasional  visits  to  the  land.  Fagan  vs,  Jiran 
(4  L.  D.,  141 ;  12  C.  L.  O.,  168). 

A  claim  of  residence  is  not  consistent  with  the  substantial  maintenance  of 
a  home  elsewhere.     Van  Gordon  vs.  Ems  (6  L.  D.,  422 ;  14  C.  L.  O.,  259). 

A  settler  who  goes  upon  public  land  with  the  intention  of  remaining  just  long  enough  to 
receive  title  by  colorable  compliance  with  the  law,  and  then  returns  to  his  former  home 
where  his  family  has  in  the  meantime  resided  and  a  greater  part  of  his  personal  property 
remained,  does  not  establish  or  maintain  the  residence  required  by  the  homestead  law. 
Van  Ostrum  vs.  Young  (6  L.  D.,  25 ;  14  C.  L.  O.,  152.) 

To  constitute  residence  there  must  be  inhabitancy,  either  actual  or  con- 
structive ;  and  such  inhabitancy  must  exist  in  good  faith  and  be  exercised 
to  the  exclusion  of  a  home  elsewhere.  Elliott  vs.  Lee  (4  L.  D.,  301 ;  12  C. 
L.  O.,  276);  Crosby  vs.  Dall  (13  C.  L.  O.,  210).  '*  Mere  visits  to  land  to 
keep  alive  the  fiction  of  a  residence  do  not  constitute  compliance  with  the 
law."     Strawn  vs.  Maher  (4  L.  D.,  235  ;  12  C.  L.  O.,  271.) 

The  decision  appealed  from  is  accordingly  affirmed. 


FAGAN  vs.  JIRAN. 

Residence —  Voting. — In  view  of  the  facts  presented  and  that  Jiran  voted  in  a  distant  town, 
and  in  court  proceedings  stated  bis  residence  to  t>e  in  such  distant  town,  his  homestead 
entry  is  canceled  for  non-compliance  with  law. 

Acting  Secretary  Jenks  to  Commissioner  Sparks,  September  3,  1885. 

The  testimony  in  the  case  is  clear  to  the  effect  that  Jiran  never  established 
a  residence  on  said  tract.  The  only  improvements  thereon  consisted  of  a 
cabin  10x12  feet,  with  one  door  and  window,  and  without  any  floor.  There 
never  was  any  furniture  in  the  cabin,  except  a  sort  of  platform  upon  which 
was  a  straw  tick  filled  with  straw,  until  three  days  after  this  contest  was 
commenced,  when  a  stove  was  put  up  and  the  cabin  improved  a  little. 
There  was  no  well,  but  very  little  plowing  done,  and  no  other  attempt 
toward  cultivation  and  improvement.  At  various  times  he  drov^ut  from 
his  home  in  Modesto,  ten  miles  distant,  to  the  land,  and  remamed  over 
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nighty  taking  with  him  blankets  and  such  other  bed-clothing  as  he  desired, 
and  taking  them  back  with  him  to  Modesto  upon  his  return.  That  he  con- 
sidered Modesto  his  home  is  evidenced  by  the  fact  that  he  took  part  as  a 
voter  in  the  incorporation  of  that  town,  some  two  months  prior  to  this  hear- 
ing, and  also  from  the  fact  that  on  the  8th  day  of  November,  1883,  in  a  case 
then  pending  in  a  court  of  justice  in  Modesto,  he  testified  that  his  home  was 
in  that  town. 

In  view  of  all  the  facts  as  hereinbefore  recited,  and  recognizing  the  uni- 
versal rule  of  law  that  '*  a,  homestead  claimant  can  neither  acquire  nor 
maintain  a  residence  on  a  tract  by  making  occasional  visits  to  the  land," 
your  office  decision  (in  favor  of  contestant)  is  affirmed. 


MEESE  vs.  MEESE. 

SeUUmitit — Residtnte, — The  clandestinely  made  settlement  of  the  defendant  and  his  resi- 
dence in  the  house  of  a  bona  fide  prior  resident  on  the  land,  maintained  by  fraud  and  mis- 
representation  as  long  as  they  would  avail,  and  afterwards  by  physicial  force  and  violence, 
are  not  the  settlement  and  residence  contemplated  by  the  homestead  laws. 

Secretary  TELLER  to  Commissioner  McFarland,  November  19,  18S4. 

I  have  considered  the  claim  of  Annette  Meese  vs,  David  Meese,  involving 
the  homestead  entry  made  by  the  latter  for  the  E.  J^  of  N.  E.  ^  of  Sec.  2, 
Tp.  13,  R.  8  E.,  Lincoln  district,  Nebraska,  on  appeal  by  Annette  Meese 
from  your  decision  of  March  14th  last,  dismissing  her  contest. 

The  record  in  this  case  embraces  several  hundred  pages  of  testimony,  the 
most  of  which  consists  of  irrelevant  details  of  a  bitter  family  feud.  The 
portion  of  the  testimony  that  does  bear  upon  the  case  is  of  the  most  contra- 
dictory character.  The  following  facts,  however,  seem  to  be  conclusively 
proven  : 

May  8,  1872,  John  I.  Meese  made  homestead  entry  of  the  tract;  at  once 
took  up  his  residence  thereon,  plowed  the  whole  of  it,  set  out  an  orchard 
and  other  trees,  built  a  house  24x24  f^et  with  five  rooms,  a  cellar,  etc. 
The  house  was  built  and  the  cellar  and  a  well  dug  exclusively  with  money 
willed  to  his  wife,  Annette  Meese,  by  her  father  and  another  relative.  In 
the  spring  of  1877,  Meese  abandoned  his  wife,  taking  with  him  the  four 
children.  She  learned  his  whereabouts,  and  went  thither  to  obtain  the 
children.  A  reconciliation  ensued,  and  the  entire  family  returned  to  live 
upon  the  tract.  Prior  to  this,  however,  the  husband  had  executed  a  relin- 
quishment of  the  land;  and  the  question  arose,  how  to  regain  legal  posses- 
sion thereof  for  the  benefit  of  the  re-united  family.  Finally  it  was  arranged 
(upon  consultation  with  an  attorney)  that  John  I.  Meese's  brother,  David 
Meese,  should  make  homestead  entry  of  the  relinquished  tract,  and  hold  the 
same  in  trust  for  his  (John  I.  Meese's)  family.  David  Meese  made  such 
entry,  June  20,  1877.  It  was  further  arranged  that  the  two  brothers  should 
cultivate  the  land  in  partnership;  and  David  Meese  (being  an  unmarried 
man)  was  assigned  a  room  in  the  house  as  a  sleeping  apartment.  This  state 
of  affairs  continued  until  March  8,  1880,  when  John  I.  Meese  died. 

After  the  death  of  John  I.  Meese,  David  Meese  for  a  time  indicated  and 
expressed,  to  his  brother's  widow  and  other  witnesses,  an  intention  to  fulfill 
his  agreement.  But  after  a  few  months  he  began  to  usurp  authority  and 
claim  ownership  to  an  extent  which  alarmed  Mrs.  Meese,  and  she  (Novem- 
ber 9,  1880),  applied  at  the  land  office  to  contest  his  claim.  He  succeeded, 
by  fair  but  ambiguous  promises,  in  satisfying  her  that  he  had  no  intention 
to  defraud  her,  and  she  withdrew  the  contest  upon  his  paying  the  expenses. 
Afterward  he  more  boldly  renewed  his  claim,  threatening  to  "boot  her  off 
the  lai^'  and  "  pitch  her  traps  out  doors,"  and  offering  to  rent  or  sell  the 
29 
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tract  as  soon  as  he  should  have  ''proved  up."  Mrs.  Meese  now  tried  more 
vigorous  measures  than  before  to  get  rid  of  his  presence  and  belongings;  she 
refused  to  board  him,  or  allow  him  to  enter  the  apartment  which  he  had 
until  that  time  occupied  (when  about  the  place),  and  put  her  own  furniture 
into  the  room.  Thereupon  (August  23,  1882),  he  and  three  other  men 
forced  open  the  room,  tore  up  the  carpets  from  the  floor,  removed  the  fur- 
niture, and  assaulted  and  struck  Mrs.  Meese  when  she  interfered.  Then  he 
built  a  kitchen  at  the  side  of  the  house  in  which  to  board  his  hired  men  and 
himself  (Mrs.  Meese  having  refused  to  board  them),  and  made  an  outside 
stairway  whereby  to  reach  the  room  which  he  still  insisted  upon  claiming  as 
'*his"  sleeping  apartment. 

It  is  shown  affirmatively  that  Mrs.  Meese  has  never  been  absent  from  the 
tract  a  fortnight  at  any  one  time  (except  when  she  went  after  her  children 
on  the  occasion  when  her  husband  abandoned  her)  during  the  twelve  years 
and  over  that  have  elapsed  since  her  husband  made  entry  of  the  tract.  Her . 
entire  property  was  invested  in  the  house  and  improvements  upon  the  land, 
which,  with  the  land,  David  Meese  now  claims.  He  asserts  that  he  bought 
said  house  and  improvements  of  his  brother ;  but  it  appears  that  the  latter 
never  mentioned  it  to  his  wife,  nor  any  one  else ;  and  the  only  proof  of  any 
such  transaction  is  the  unsupported  assertion  of  David  Meese—  never  made 
by  him  until  recently,  long  after  John  I.  Meese's  death. 

Your  office,  March  14th  last,  affirmed  the  decision  of  the  local  office 
awarding  the  land  to  David  Meese. 

In  my  opinion,  the  so-called  settlement  and  residence  of  David  Meese, 
made  in  a  building  owned  ahd  at  the  time  occupied  by  another  party  who 
was  a  prior  bona  fide  resident  upon  the  land — a  settlement  made  clandes- 
tinely, under  false  pretenses,  and  a  residence  maintained  through  misrepre- 
sentation and  fraud  so  long  as  they  would  avail,  and  afterward  by  physical 
force  and  violence — is  not  such  a  settlement  and  residence  as  the  United 
States  homestead  laws  contemplate. 

The  appellant  having  evidenced  her  good  faith  in  the  premises,  and  no 
valid  adverse  right  intervened,  I  can  see  no  objection  to  her  being  per- 
mitted to  make  entry  of  the  tract  nuncjf>ro  tunc,  by  virtue  of  her  compliance 
with  the  legal  requirements  of  the  homestead  law,  subject,  however,  to  con- 
firmation by  the  Board  of  Equitable  Adjudication. 

Your  decision  is  modified  accordingly. 


VAN  OSTRUM  vs.  YOUNG. 

Residence. — A  settler  who  goes  upon  public  land  with  the  intention  of  remaining  just  long 
enough  to  secure  title  by  colorable  compliance  with  the  law,  and  then  return  to  his  former 
home,  where  his  family  has  in  the  meantime  resided  and  the  greater  part  of  his  personal 
property  remained,  does  not  establish  or  maintain  the  residence  required  by  the  home- 
stead law. 

Fraud. — No  rights  are  acquired  by  fraudulent  and  speculative  contests. 

Acting  Secretary  MuLDROW  to  Commissioner  SiFARKSfJufy  1$,  1887. 

This  is  a  contest  brought  by  Otto  Van  Ostrum  against  the  homestead  en- 
try, No.  5426,  of  James  Young,  embracing  the  S.  W.  ^  of  the  S.  E.  ^, 
and  the  S.  j4  of  the  S.  W.  i^  of  Sec.  26,  Tp.  i  S.,  R.  i  E.,  Salt  Lake  City, 
Utah;  comes  here  pursuant  to  departmental  order  of  March  17,  1887,  under 
Rules  of  Practice  83  and  84,  for  review  of  your  office  decision,  dated  July 
9,  1886. 

The  material  facts  in  the  case  are  substantially  as  follows : 
Young  made  entry  on  November  22,  1881,  having  previously  purchased 
for  1 250  certain  improvements  on  the  land  from  a  former  occupant,  who 
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vas  disqualified  from  entering  it.  Contest  was  brought  on  April  30,  1885, 
the  charge  being  the  usual  one  of  abandonment,  change  of  residence  for 
more  than  six  months  since  the  making  of  said  entry  and  next  prior  to  the 
date  thereof,  and  failure  to  settle  and  cultivate  said  tract  as  required  by  law. 

Upon  consideration  of  a  large  amount  of  testimony  taken  at  a  hearing 
duly  had,  the  local  officers  recommended  the  dismissal  of  the  contest,  and 
their  finding  was  affirmed  by  your  office. 

The  evidence  shows  that  the  entryman  is  the  owner  of  about  25  acres  of 
land  lying  from  a  quarter  to  a  half  mile  from  the  land  in  contest,  upon 
which  small  tract  he  and  his  family,  consisting  of  a  wife  and  five  children, 
had  resided  for  a  number  of  years  prior  to  the  time  his  entry  was  made. 
Shortly  after  making  entry  he  moved  a  bed,  heating  stove,  chair,  and  a  few 
other  essential  household  articles,  into  the  house  he  had  purchased  on  the  land 
in  question.  From  that  time  up  to  the  date  of  contest  (a  little  over  three 
years)  it  is  very  fairly  shown  that  the  entryman  remained  on  his  homestead 
the  greater  part  of  the  time,  sleeping  there  on  the  average  about  five  nights 
in  the  week,  and  taking  his  meals  there  a  part  of  the  time.  His  wife  and 
children  remained  all  the  time  at  their  former  home,  and  never  pretended  to 
reside  upon  the  land  in  contest.  Claimant  says  his  wife  refused  to  move 
with  him  to  the  land  in  question,  for  the  reason  that  she  had  moved  so  many 
times  before,  and  because  there  had  been  diphtheria  in  the  house  on  the 
homestead.  He  has  cultivated  about  40  or  50  acres  of  the  homestead,  and 
has  run  about  two  miles  of  irrigating  ditches,  his  improvements  in  all  being 
valued  at  from  ^i»ooo  to  ||2,ooo.  His  personal  property,  with  the  excep- 
tion of  the  few  things  removed  to  his  homestead,  remained  on  the  25-acre 
tract,  and  he  admits  that  he  intended  to  remain  on  the  homestead  not  longer 
than  five  years  from  the  date  of  entry,  and  then  return  to  his  former  home. 
During  a  part  of  the  time  he  claimed  to  be  residing  upon  his  homestead,  he 
had  a  portion  of  his  house  there  rented  to  a  tenant  by  the  name  of  Binley, 
from  whom  he  was  to  receive  ^2.00  per  month  rental.  His  clothing,  with 
exception  of  that  for  immediate  use,  was  left  at  his  former  home,  and  his 
washing  was  done  there.  About  once  in  a  week  his  daughter  came  up  to  the 
homestead,  and  swept  out  the  house,,  and  re-arranged  and  cleaned  up  what 
few  household  articles  were  there. 

Upon  these  admitted  facts  the  local  land  officers  and  your  office  found 
that  claimant  acted  in  good  faith,  and  had  complied  with  the  law. 

But  I  cannot  think  so. 

I  am  willing  to  concede  that  he  has  the  intention  of  acquiring  title  to  the 
land,  and  perhaps  for  his  own  use ;  but  it  is  not  conceded  that  he  ever 
established  such  a  residence  there  as  the  homestead  law  contemplates.  His 
every  action  in  relation  to  this  land  shows  that  he  considered  it  a  mere 
temporary  abiding  place,  and  not  a  home.  He  intended  to  stay  there  just 
long  enough  to  secure  title  by  a  colorable  compliance  with  the  law,  and 
then  return  to  his  former  home,  where  his  family  all  the  time  resided,  and 
where  his  personal  property  was  nearly  all  kept.  This  is  not  residence 
under  the  homestead  law.  It  is  true  the  improvements  on  the  land,  in  the 
way  of  irrigating  ditches,  etc.,  are  substantial  and  valuable;  and  his  home 
is  also  fair.  But  there  is  no  better  settled  rule  of  law  in  the  Department, 
than  that  cultivation  and  improvement  cannot  be  accepted  as  the  equivalent 
of  residence. 

The  homestead  law  is  imperative  on  this  subject,  and  must  be  followed. 

It  is  urged,  however,  that  the  contest  should  be  dismissed,  because  of  its 
speculative  character.  It  is  shown  beyond  any  question  or  doubt  that  Van 
Ostrum  is  a  professional  contestant ;  that  his  object  in  all  his  contests  is 
merely  to  secure  a  preference  right  and  then  sell  it,  or  else  withdraw  the 
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contest  before  trial  for  a  consideration.  In  this  case  he  offered  to  withdraw 
the  contest,  if  the  claimant  would  give  him  a  deed  for  forty  acres  of  the  land 
in  contest;  but  this  the  claimant  refused  to  do. 

There  is  other  evidence  in  the  case,  too,  to  show  that  the  contestant  is 
acting  in  bad  faith.  For  instance,  in  the  affidavit  of  contest  he  swears  that 
**  after  diligent  search  and  inquiry,  the  whereabouts  of  James  Young  cannot 
he  found,  and  as  personal  service  cannot  be  made,  I  therefore  ask  that  due 
notice  be  given  by  publication ; "  while,  as  a  matter  of  fact,  he  had  known 
for  a  long  time  that  the  claimant  could  be  found  either  on  his  homestead, 
or  on  the  25-acre  tract  near  by.  It  seems,  however,  that  he  did  not  get  an 
order  for  publication,  but,  on  the  contrary,  within  a  few  days  after  swearing 
to  the  above  affidavit,  he  went  to  Young's  homestead,  in  company  with  an- 
other individual,  who  personally  served  Young  with  notice  of  contest. 

These  admitted  facts  render  Van  Ostrum's  contest  fraudulent  and  specu- 
lative, and  he  can  acquire  no  rights  by  virtue  of  it.     Neilson  vs.  Shaw  (6  • 
The  Reporter^  1140;  14  C.  L.  O.,  2). 

But  the  Government  is  not  prevented  from  taking  advantage  of  the  facts 
proven  at  the  hearing. 

Having  found  that  Young  has  failed  to  comply  with  the  law,  and  has  not 
acted  in  good  faith,  I  direct  that  his  entry  be  canceled. 

The  decision  of  your  office  is  modified  accordingly. 


CROSBY  vs.  DALL. 

Good  Faiih. — Where  lack  of  good  faith  is  shown,  sickness  cannot  be  held  as  an  excuse. 
Heiidence. — Residence  is  constituted  by  residing  upon  the  land,  to  the  exclusion  of  a  home 
elsewhere.     Mere  visits  to  the  land  are  not  sufficient. 

Secretary  Lamar  to  Commissioner  Sparks,  November  30,  1886. 

I  have  considered  the  case  of  William  Crosby  vs.  C.  C.  Dall,  involving 
homestead  entry  made  by  the  latter  November  9,  1881,  for  Lot  4,  and  the 
S.  E.  X  oi  the  S.  W.  }(  and  the  W.  ^  of  the  S.  E.  %  of  Sec.  30,  T.  4 
S.,  R.  3  E.,  San  Francisco,  California. 

Contest  against  said  entry  was  initiated  by  Crosby  January  3,  1884.  on 
ground  of  failure  to  comply  with  the  requirements  of  the  statute  in  regard 
to  residence  and  cultivation.  Hearing  was  had  in  March,  1884,  whereupon 
the  local  officers  sustained  the  entry  and  dismissed  the  contest.  Crosby  ap- 
pealed to  your  office,  which  affirmed  the  decision  of  the  local  officers. 
Thereupon  Crosby  appeak  to  the  Department. 

Your  office  decision  is  based  upon  the  hypothesis  that  the  sickness  of  the 
claimant  was  sufficient  excuse  for  his  absence  from  the  claim.  But  sickness 
cannot  be  accepted  as  an  excuse  where  attendant  circumstances  indicate  a 
lack  of  good  faith.  In  the  case  at  bar,  it  is  doubtful  whether  the  claimant 
ever  entertained  the  purpose  of  making  the  claim  his  home ;  if  so,  it  is 
clear  that  such  intention  was  soon  abandoned.  The  plain  and  acknowledged 
purpose  was  to  obtain  possession  of  the  tract  without  actual  or  legal  resi- 
dence upon  it  j  to  fulfill  the  mere  letter  of  the  law,  utterly  ignoring  its 
spirit.  It  will  be  noted  that  claimant's  visits  to  his  claim — in  November, 
1881  j  May,  1882;  November,  1882;  May,  1883;  November,  1883 — were 
just  six  months  apart.  He  explains  this  by  saying  in  reference  to  one  of 
these  visits;  "  I  returned  to  the  land  in  five  and  a  half  months ;  I  was  care- 
ful not  to  wait  six  months;*'  and  again:  **I  went  to  the  land  before  six 
months  expired  always ; "  and  yet  again  :  "I  was  always  careful  not  to  allow 
six  months  to  elapse."  His  wife  testifies :  **  We  made  it  a  practice  to  keep 
account,  so  as  to  be  sure  not  to  let  six  months  expire."  Several  letters  from 
claimant  to  different  neighbors  near  his  "  ranch  "  indicate  the  same  purpose 
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to  visit,  and  not  to  reside.  To  one  he  writes  (in  November,  1882)  :  "The 
girls  send  their  respects  to  you,  and  hope  to  make  a  visit  next  summer.*' 
There  are  others  of  the  same  tenor.* 

Finally,  both  before  and  after  filing  his  claim  for  the  tract  in  question, 
Dall  and  his  family  had  a  home  elsewhere,  which  neither  he  nor  they  ever 
abandoned.  This  home  was  in  San  Francisco  until  the  summer  of  1883, 
when  they  removed  to  Oakland.  His  wife  certainly  never  resided  on  the 
ranch  ;  she  only  made  two  visits  thither,  amounting  to  three  weeks  in  the 
agR^egate.  Of  the  ten  children,  but  three  ever  visited  the  '*  ranch,"  so  far 
as  the  testimony  shows.  That  claimant  considered  San  Francisco  his  resi- 
dence is  shown  by  an  affidavit,  executed  October  18,  1882,  before  the 
Register  of  Voters  of  San  Francisco,  stating  that  he  is  a  qualified  voter  in 
that  city,  residing  at  723  Broadway. 

In  view  of  these  facts,  I  cannot  concur  in  the  conclusion  reached  by  your 
office  that  Dall  acted  in  good  faith,  and  sustaining  his  entry.  I  therefore 
reverse  said  decision,  and  direct  that  Ball's  entry  be  canceled. 


JENNIE  LAMPHERE. 

Residence — Intention — Compliance. — Under  the  settlement  laws  not  only  must  actual  reri- 
dence  be  established  upon  the  land  entered,  but  the  intention  of  making  the  land,  in  good 
faith,  a  home,  must  also  exist.  Good  faith  is  indicated  by  acts,  and  where  good  faith  is 
not  indicated,  a  seeming  compliance  with  the  letter  of  the  law,  and  not  with  its  spirit,  will 
not  entitle  the  entryman  to  patent. 

Secretary  ViLAS  to  Commissioner  Stockslager,  y«»/  9,  1 888. 

Miss  Jennie  Lamphere  made  homestead  entry  for  the  S.  E.  ^  of  Sec.  11, 
T.  107  N.,  R.  62  W.,  Mitchell  land  district,  Dakota,  July  i,  1885,  and 
commuted  the  same  to  cash  entry  No.  14662,  June  19,  1886. 

Claimant  alleges  that  she  '*  bought  relinquishment,  and  house  was  built 
prior  to  July  i,  1885 ;  house  ten  by  twelve,  frame,  ten  acres  broken,  three 
acres  of  trees,  value  of  improvements  at  least  ^100.'*  She  alleges  that  she 
established  actual  residence  on  the  land  July  i,  1885,  *^^  ^^  reply  to  the 
question  relative  to  the  extent  of  her  residence  thereon,  says  : 

"From  July  1,  1885,  to  January  i,  1886,  I  was  on  my  claim  two  or  three 
times  a  week,  staying  nights ;  was  working  in  Woonsocket  to  earn  my  living. 
Since  January  i,  1886,  I  have  lived  there  continuously." 

In  the  cross-examination  of  the  same  date  as  the  final  proof,  claimant  de- 
poses that  she  is,  and  at  the  same  time  of  making  entry  was  engaged  in  the 
millinery  business  at  Woonsocket ;  that  she  owns  personal  property  of  the 
value  of  ^500,  and  a  farm  in  Sanborn  county,  Dakota,  valued  at  ^600;  that 
from  April  i,  1886,  to  the  present  day,  she  lived  continuously  upon  the  claim 
by  staying  there  nights  and  then  driving  to  Woonsocket  to  work  days,  re- 
turning every  night  except  a  few,  when  it  was  storming  or  she  was  sick. 

By  letter  of  October  19,  1886,  you  find  that  the  claimant  has  not  acted 
in  good  faith,  and  hold  for  cancellation  both  the  original  and  the  cash 
entries. 

The  proof  fails  to  show  such  residence  upon,  and  cultivation  of  the  land 
entered  as  would  justify  its  acceptance.  The  circumstances  indicate  an 
attempt  to  acquire  land  by  a  seeming  compliance  with  the  letter  of  the 
law,  but  in  violation  of  its  spirit.  Under  the  settlement  laws  not  only 
must  actual  residence  be  established  upon  the  land  sought  to  be  acquired, 
but  the  intention  of  making  the  land,  in  good  faith,  a  home,  must  also  exist. 

*  For  other  decisions  to  the  effect  that  mere  visits  to  the  land  will  not  be  sufficient  to  constitute  residence, 
see  the  foilowiog  cases  :  Campbell  vs.  Moore,  2  L.  D.,  159;  xi  C.  L.  C,  73  ;  Elltott  vs.  Lee,  4  L.  D.,  301 ; 
la  C.  L.  C,  276;  Miller  v*  Marshall,  la  C.  L.  O.,  289;  Dayton  vt.  Dayton,  8  L.  D.,  248;  Grumpier  vs. 
Sweet,  8  L.  D.,  584;  Gray  vs.  Gilfillan,  la  C.  L.  C,  85. 
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Good  faith  is  indicated  by  acts.  In  this  case  the  claimant,  an  unmarried 
woman,  lived  at  the  date  of  entry  in  the  town  of  Woonsocket,  where  she 
kq)t  a  millnery  shop.  She  continued  in  this  employment  until  proof  was 
made.  For  the  first  six  months  after  entry  she  made  only  occasional  visits 
to  the  tract.  During  the  six  months  following  her  visits  increased  in  fre- 
quency, and  for  three  months  preceding  the  date  of  making  proof  she  alleges 
that  she  slept  on  the  land  every  night,  except  when  detained  in  town  by 
sickness  or  bad  weather.  During  these  months  she  went  daily  to  work 
in  Woonsocket.  In  her  final  proof  both  the  claimant  and  her  witnesses 
depose  that  ten  acres  were  cultivated  for  two  years,  and  as  claimant  had 
only  claimed  the  land  for  eleven  months,  it  is  a  natural  inference  that  the 
said  ten  acres  were  broken  by  the  former  occupant.  The  house  was  bought 
from  the  former  occupant,  who  presumably  did  the  breaking.  It  does  not 
appear  that  the  claimant  has  made  any  improvement  on  the  land.  No  crop 
is  alleged  to  have  been  raised.  The  failure  was  not  due  to  lack  of  means, 
for  it  appears  that  the  value  of  her  real  and  personal  property  was  |i,ioo. 
Judging  from  all  the  circumstances,  I  cannot  believe  that  Miss  Lamphere 
went  upon  this  land  with  the  intention  of  making  it  her  home,  and  of  con- 
tinuously residing  thereon  as  required  by  the  law.  The  evidence  fails  to 
show  good  faith,  and  indicates  it  was  a  speculative  entry. 

I  therefore  affirm  your  decision  holding  both  the  original  and  cash  entries 
for  cancellation. 


DELIA  CARR. 


Residence. — Ambiguous  testimony  as  to  residence  will  not  be  accepted  in  final  homestead 
proof.  The  dates  of  absences  and  causes  of  absence  must  be  stated.  Where  claimant's 
family  did  not  reside  on  the  land,  the  reason  therefor  must  be  stated. 

Assistant  Commissioner  Stockslager  to  Register  and  Receiver,  Huron,  Dak.,  October  i6, 
1885. 

Delia  Carr,  a  widow,  made  H.  E.  No.  8465,  May  26,  1884,  and  on  April 
4,  1885,  commuted  same  to  cash  No.  12813,  alleging  settlement  and  actual 
residence  September  27,  1884. 

She  bought  a  relinquishment  of  the  claim  and  the  house  that  was  upon  it 
at  the  time.  Her  improvements  are  described  as  a  house  8x12  feet  and  15 
acres  of  breaking,  all  alleged  to  be  worth  |ioo.  She  says  she  was  absent  not 
to  exceed  30  days  at  any  one  time,  visiting  her  daughter.  In  a  supplemental 
affidavit  accompanying  her  proof,  she  says  that  a  portion  of  the  time  she 
was  absent  at  work  not  to  exceed  three  weeks  at  any  one  time ;  that  her 
means  were  limited,  and  it  was  necessary  for  her  to  be  absent  to  earn  a  liv- 
ing, and  that  her  residence  has  been  continuous,  ''  as  far  as  it  was  in  her 
power  to  do  so." 

The  greater  part  of  the  final  commutation  proof,  received  from  your  office, 
is  worded  in  like  ambiguous  manner ;  evidently  intended  to  mislead,  and 
involving  this  office  in  unnecessary  correspondence,  before  the  actual  status 
of  the  case  can  be  determined.  It  would  save  much  trouble  and  annoyance 
to  the  Government,  as  well  as  expense  to  the  settlers,  if  they  are  given 
clearly  to  understand  that  final  proof  of  this  character  will  not  be  accepted. 
You  will  advise  all  parties  presenting  final  proof  that  they  must  unequivo- 
cally show  that  they  have  complied  fully  with  all  existing  legal  require- 
ments. Where  their  residence  has  not  been  an  actual  continuous  one  with- 
out absence  they  must  furnish  a  special  affidavit  clearly  showing  the  number 
of  times  they  have  been  absent,  as  well  as  the  cause  for  and  dates  when  each 
absence  commenced  and  terminated. 

When  heads  of  families,  they  must  show  whether  or  not  their  respective 
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families  have  resided  with  them  upon  the  tract  claimed,  and  when  not  so 
residing,  the  reasons  for  their  failure  to  do  so.* 

In  the  present  case,  I  am  of  opinion  that  it  is  an  attempt  to  obtain  title  to 
the  land  through  fraud,  and  an  evasion  of  law;  therefore  the  original  home- 
stead, and  final  commutation  cash  entries,  are  held  for  cancellation. 


SPALDING  vs.  GOLFER. 

Residence — Family — Home  Elsewhere. — In  the  absence  of  proof  to  the  contrary,  the  place 
where  a  married  man's  family  resides  must  be  held  to  be  the  place  of  his  residence  also. 

Residence  is  not  acquired  by  one  who  goes  upmn  public  land  with  the  fixed  intention  of 
leaving  the  same  after  a  colorable  compliance  with  the  law,  and  in  the  meantime  substan- 
tially maintains  a  home  elsewhere. 

Firsl  Assistant  Secretary  CHANDLER  to  Acting  Commissioner  Stone,  yune  15,  1889. 

The  charge  of  abandonment  is  not  sustained  by  the  testimony,  and  the 
only  question  for  determination  is  whether  the  entryman  ever  really  estab- 
lished residence  upon  the  tract  embraced  in  his  entry. 

The  land  in  contest  is  about  four  miles  from  the  town  of  McGook,  where 
for  months  prior  to  making  the  entry  Golfer  was  an  attorney-at-law,  prac- 
ticing before  the  local  office.  He  was  a  married  roan,  with  a  wife  and  sev- 
eral children,  and  lived  in  a  five-room  frame  house  in  the  town  of  McGook, 
which  he  had  contracted  to  buy  for  II1165  and  had  partly  paid  for.  In  the 
early  part  of  1885  he  bought  the  improvements  on  the  land  in  contest, 
consisting  of  a  small  house  and  several  acres  of  breaking,  from  a  former 
settler  named  Walsh,  and  also  the  relinquishment  of  the  latter's  claim  to 
said  land.  Golfer  filed  the  relinquishment  and  made  entry  of  the  land. 
He  removed  the  house  to  a  more  desirable  location  on  the  tract,  put  some 
repairs  on  it,  and  placed  sufficient  furniture  in  it  to  render  the  same 
habitable.  This  was  done  on  or  about  June  9,  1885,  and  the  next  day 
the  entryman  claims  that  he  established  actual  residence  upon  the  land, 
and  that  it  has  since  been  his  only  home.  Before  going  to  the  land  he 
took  leave  of  his  wife  and  children,  whom  he  left  in  McGook,  and  told 
them  that  for  six  months  at  least  he  would  not  be  a  member  of  their 
household.  He  was  accompanied  to  the  tract  by  his  brother  and  an- 
other man,  and  he  asked  them  with  the  purpose,  as  he  says,  of  calling 
them  as  witnesses  to  his  final  proof,  to  remember  that  he  had  upon  that 
day  established  his  residence  upon  the  land.  The  entryman  swears 
that  thereafter  it  was  his  custom  to  spend  the  nights  in  the  house  upon  the 
claim  and  the  days  in  McGook,  where  his  business  required  his  presence, 
and  that  when  he  failed  to  return  to  the  land  at  night  it  was  because  of  the 
sickness  of  his  wife  or  of  himself,  unusually  severe  weather,  or  some  pressing 
matter  of  business.  He  was  away  from  the  State  for  a  time  on  business. 
Some  months  after  the  entry  was  made  he  bought  a  horse  and  buggy,  to  facil- 
itate his  going  to  and  from  the  tract.  The  improvements  made  on  the 
claim  after  entry  were  slight.  The  testimony  for  the  contestant  as  to  entry- 
man's  presence  on  the  land  is  chiefly  of  a  negative  character ;  the  witnesses 
seldom  saw  him  there.  The  entryman  testifies  that  between  June  10  and 
August  25,  1885,  he  slept  in  the  house  on  the  land  in  contest  **as  many  as 
fifteen  dr  eighteen  times,  possibly  twenty  times;  "  when  he  stayed  in  Mc- 
Gook at  night  he  slept  in  the  house  occupied  by  his  family,  and  sometimes 
took  his  meals  there  during  the  day.  He  had  upon  the  place  a  heating  and 
cooking  stove,  and  made  tea  and  coffee,  but  "  my  cooking,"  he  says  "such 
as  the  baking  of  bread,  pastry,  and  meat,  and  so  on,  was  done  by  my  family 

•  For  other  decisions  holding  that  absences  from  the  land  must  be  fully  explained  and  that  the  whereabouts 
of  claimant's  fitmily,  if  he  is  the  head  of  a  family,  must  be  shown,  see  the  following  :  James  W.  Boyle,  xa 
C.  L.  O.,  ao4 :  Thomas  J.  George,  la  C.  L.  O.,  85. 
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in  McCook."  His  washing  and  ironing  was  done  at  different  places,  some 
at  the  Chinese  laundry  at  McCook,  and  more  by  his  hired  help  engaged  in 
his  family  at  McCook.  He  sometimes  took  a  change  of  clothes  to  the  house 
on  the  homestead  claim,  but  such  clothes  as  he  was  not  using  and  were  not 
at  the  tailor  shop  for  repair,  he  left  in  his  house  in  McCook.  It  was  his 
custom  when  he  left  town  in  the  evening  to  take  with  him  a  bucket  filled 
with  water ;  there  was  no  well  on  the  place,  and  he  could  not  afford,  he 
says,  to  have  one  dug,  and  was  told  that  boring  for  water  would  not  be  suc- 
cessful. Before  leaving  town  he  would  water  the  horse,  and  water  him  again 
on  his  return  to  town  in  the  morning.  During  the  night  the  horse  was 
''  lariated  out,"  and  during  the  day  he  was  kept  in  a  stable  which  the  entry- 
man  had  built  for  the  purpose  near  his  house  in  McCook. 

I  will  now  proceed  to  consider  the  excuse  given  by  the  en  try  man  for  the 
failure  of  his  family  to  reside  on  the  land  embraced  in  his  entry,  although 
he  contends,  as  a  matter  of  law,  that  residence  of  the  family  of  the  entryman 
is  not  a  requirement  of  the  homestead  law.  He  swears  that  his  wife  was  the 
mother  of  several  children,  was  in  delicate  health,  and  was  often  sick ;  that 
he  was  frequently  kept  in  town  to  attend  to  and'  nurse  her ;  that  when  he 
spoke  to  her  about  removing  to  the  house  on  the  homestead,  she  declined  to 
go  on  account  of  her  health,  and  that  he  was  advised  by  his  family  ph3rsician 
that  it  would  not  be  prudent  to  remove  her  to  his  claim.  Dr.  Andrew  J. 
Willey  testified  that  he  has  several  times  been  called  to  attend  the  family  of 
Mr.  Colfer;  that  Mrs.  Colfer  **was  feeble  during  the  summer  and  was  preg- 
nant, which  made  her  more  so  ;*'  that  such  lack  of  health  **  continued  until 
after  her  confinement,  which  was  on  the  29th  of  September."  Asked  if  he 
had  given  any  advice  to  Mr.  Colfer  in  relation  to  his  wife  and  children  go- 
ing to  the  homestead  and  remaining  there,  the  witness  said :  ''  I  advised  him 
against  taking  his  wife  there,  as  I  concluded  it  unsafe  for  him  to  do  so  on 
account  of  her  physical  condition;  "  his  first  conversation  on  the  subject 
with  Mr.  Colfer  was  in  May,  1885.  He  says  Mrs.  Colfer  might  or  might 
not  have  been  moved  with  safety,  but  he  advised  against  the  removal,  be- 
cause McCook,  in  her  condition,  was  the  better  place  for  her  to  be ;  on  the 
homestead  she  might  not  have  the  necessary  comforts  that  she  would  have  in 
McCook,  and  in  the  latter  place  the  assistance  of  a  physician  and  neighbors 
could  easily  be  procured,  and  as  an  additional  reason,  the  roads  to  the  home- 
stead were  very  rough.  Dr.  Kay  corroborated  the  testimony  of  Dr.  Willey 
as  to  Mrs.  Colfer's  condition,  and  adds  that  she  was  sufTering  from  consump- 
tion. He  advised  against  the  removal  to  the  homestead,  and  does  not  be- 
lieve that  it  would  have  been  safe  for  her  to  have  lived  there. 

In  the  case  of  Stroud  vs,  De  Wolf  (4  L.  D.,  394;  13  C.  L.  O.,  15),  it  was 
held: 

It  must  be  conceded  that,  in  the  absence  of  proof  to  the  contrary,  the  place  where  a  mar- 
ried man's  family  resides  must  be  deemed  to  be  his  residence. 

In  the  case  of  West  vs,  Owen  (4  L.  D.,  412),  it  was  said: 

The  idea  that  an  individual  can  acquire  or  maintain  a  residence  on  a  tract  of  public  land 
by  making  occasional  visits  thereto,  while  all  his  interests  and  household  effects,  apparently, 
are  with  his  family,  has  been  long  since  exploded,  if,  indeed,  it  ever  had  any  real  existence. 
That  is  to  say,  in  order  for  an  individual  to  establish  residence  on  a  tract  of  public  land  as 
required  under  the  homestead  law,  it  is  necessary  that  there  be  a  combination  of  act  and  in* 
tent,  on  his  part — the  act  of  occupying  and  living  upon  said  tract,  and  the  intention  of  making 
the  same  his  home  to  the  exclusion  of  a  home  elsewhere.  That  is  "  a  true,  fixed  and  per- 
manent home,  and  principal  establishment,  and  to  which  whenever  he  is  absent  he  has  the 
intention  of  returning."     Story's  Conflict  of  Laws,  page  35. 

In  a  later  case  it  was  held  that  the  residence  of  a  settler  is  presumed  to  be 
where  his  family  reside.  Gates  vs.  Gates  (7  L.  D.,  35).  Applying  the 
principle  announced  in  these  cases  to  the  case  at  bar,  the  failure  of  Golfer's 
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family  to  reside  upon  the  tract  raises  a  strong  presumption  against  the  claim 
set  up  by  him  that  he  established  residence  on  the  land  prior  to  the  contest, 
and  this  presumption  is  not  overcome  by  the  testimony.  The  announce- 
ment made  by  Golfer  to  those  who  were  with  him  on  the  land  upon  the  day 
that  he  claims  to  have  settled  thereon,  that  he  had  that  day  established  resi- 
dence, taken  into  consideration  with  the  intention  existing  at  the  date  of  the 
entry  to  prove  up  at  the  expiration  of  six  months  ;  his  statement  to  his  wife 
that  for  six  months  he  could  not  be  an  inmate  of  the  household  in  McCook ; 
the  making  of  slight  improvement  on  the  land  while  adding  one  of  consid- 
erable value  to  his  house  in  McCook ;  the  facts  in  relation  to  his  washing, 
his  cooking  and  the  keeping  of  his  clothes ;  the  fact  that  he  made  the  entry 
with  knowledge  of  the  delicate  condition  of  his  wife's  health  ;  are  circum- 
stances that  lead  me  to  conclude  that  the  entryman  never  established  his 
residence  on  the  land. 

A  settler  who  goes  upon  public  land  with  the  intention  of  remaining  just  long  enough  to 
secure  title  by  colorable  comoliance  with  the  law,  and  then  return  to  his  former  home  where 
bis  family  has  in  the  meantime  resided  and  the  greater  part  of  his  personal  property  re- 
mained, does  not  establish  or  maintain  the  residence  required  by  the  homestead  law.  Van 
Ostmm  vs.  Young,  6  L.  D.,  25  ;  14  C.  L.  O.,  152. 

A  claim  of  residence  is  not  consistent  with  the  substantial  maintenance  of  a  home  else- 
where.    Van  Gordon  vs.  Ems,  6  L.  D.,  422 ;  14  C.  L.  O.,  259. 

Mere  visits  to  the  land  to  keep  alive  the  fiction  of  residence  do  not  constitute  compliance 
with  the  law.     Strawu  vs.  Maher,  4  L.  D.,  235 ;  12  C.  L.  O.,  271. 

The  object  of  the  homestead  law  cannot  be  defeated  by  a  seeming  compliance  with  the 
letter  of  the  law  while  disregarding  its  spirit.     Sidney  F.  Thompson,  8  L.  D.,  285. 

The  entryman,  if  he  did  not  act  in  bad  faith,  acted  under  a  mistaken 
understanding  of  the  law,  and  his  pretended  residence  will  not  prevent  the 
cancellation  of  the  entry.     Your  decision  is  affirmed. 


BATES  vs.  BISSELL. 

The  Land  Department  is  not  bound  by  an  opinion  of  the  Commissioner 
expressed  on  a  partial  and  ex  parte  statement  of  the  facts. 

The  residence  of  a  married  man  is  presumptively  where  his  family  resides. 

In  the  presence  of  a  valid  adverse  settlement  right,  the  effect  of  abandon- 
ment cannot  be  obviated  by  returning  to  the  land  and  again  establishing 
residence. 

If  the  duties  of  an  office  are  not  inconsistent  with  the  maintenance  of 
residence  on  the  land,  they  can  not  be  accepted  as  an  excuse  for  absence 
therefrom. 

First  Assistant  Secretary  CHANDLER  to  Commissioner  Groff,  November  15,  1889.     (9  L. 
D.,  546;  16  C.  L.  O.,  194.)  

HENRY  C.  HANSBROUGH. 

Residence. — One  holding  the  position  of  postmaster  cannot  be  heard  to  say  that  his  resi- 
dence is  beyond  the  delivery  of  his  office. 

Acting  Secretary  MuLDROW  to  Commissioner  SPARKS,  September  14,  1 886. 

I  have  examined  the  appeal  of  Henry  C.  Hansbrough  from  your  office  de- 
cision of  January  11,  1885,  holding  for  cancellation  his  homestead  entry 
129,  and  cash  entry  854,  for  S.  E.  }^  of  Sec.  28,  T.  156,  R.  64  W.,  Devil's 
Lake,  Dakota. 

Claimant  made  entry  February  9,  1884,  ^^^  ^^  November  7th  following 
made  commutation  proof.  His  proof  shows  that  he  established  residence 
May  8th,  that  his  improvements  consist  of  a  house  twelve  by  twenty  feet,  and 
barn  eight  by  twenty  feet,  and  addition  to  his  house  ten  by  twelve  feet, 
sixteen  acres  broken  and  eight  acres  cultivated  to  crop  one  season.     His 
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family  consists  of  himself  and  wife^and  he  says  she  resided  continuously  on 
the  claim.  As  to  his  absence  from  the  land,  claimant  says:  '*  I  am  post- 
master at  Devil's  Lake,  and  have  been  absent  at  times  to  attend  to  my  offi- 
cial duties.  The  tract  lies  about  twelve  miles  from  the  town  of  Devil's 
Lake,  and  beyond  the  delivery  of  the  postoffice  of  that  town.  Section  3831 
of  the  Revised  Statutes  provides  that,  '*  Every  postmaster  shall  reside  with- 
in the  delivery  of  the  office  to  which  he  is  appointed."  You  find,  and  it 
is  not  denied,  that  claimant  was  appointed  as  postmaster  on  January  10, 
1884,  prior  to  the  making  of  said  homestead  entry.  He  continued  as  such 
postmaster  during  his  alleged  residence  on  the  tract.  I  am  of  opinion  that 
a  person  holding  a  position  of  postmaster  under  the  law  as  above  quoted  can 
not  be  heard  to  say  that  his  residence  is  beyond  the  delivery  of  his  office. 

For  this  reason  said  decision  is  affirmed.     The  papers  accompanying  your 
office  letter  of  September  12,  1885,  are  herewith  returned. 


ARMINEUS  J.  GATES. 

Residence. — A  settler  who  has  a  trade  may,  during  the  winter,  absent  himself  from  his  home- 
stead to  work  at  his  trade.     Residence  in  this  case  is  held  satisfactory. 

Secretary  Wm.  F.  Vilas  to  Acting  Commissioner  Stockslager,  yanuary  31,  1888. 

From  the  affidavit  of  the  claimant  it  appears  that  he  is  a  single  man,  a 
carpenter  by  trade,  who  at  spare  times  in  the  winter  when  there  was  nothing 
to  do  on  his  homestead  worked  at  his  trade,  and  while  doing  so  boarded 
near  his  work  ;  that  he  has  always  been  on  his  claim  from  early  in  the  spring 
until  late  in  the  fall,  except  such  absences  for  a  few  days  at  a  time  as  were 
actually  necessary  for  procuring  supplies ;  that  he  has  never  resided  at  any 
other  place  than  upon  the  claim.  In  1880  he  sowed  ten  acres  of  wheat  and 
broke  six  acres  of  new  land;  in  1882  he  sowed  sixteen  acres  of  wheat  and 
broke  seven  acres  of  new  land ;  in  1883  he  sowed  thirteen  acres  of  wheat  and 
ten  acres  of  oats  and  broke  twelve  acres  of  new  land ;  in  1884  he  sowed  twenty 
acres  of  wheat,  fifteen  acres  of  oats,  and  broke  five  acres  of  new  land ;  and  in 
1885,  he  sowed  twenty-five  acres  of  wheat,  ten  acres  of  oats,  five  acres  of 
barley,  and  broke  five  acres  of  new  land.     The  value  of  the  crop  was  ^250. 

The  improvements  upon  the  land  are  worth  about  J300. 

There  is  no  adverse  claim  to  this  land,  and  there  is  nothing  in  the  record 
denying  the  truthfulness  of  the  claimant's  statements.  He  was  never  ab- 
sent from  the  land  for  a  period  greater  than  three  months,  and  his  good 
faith  seems  to  be  abundantly  shown.  An  actual  continuous  personal  pres- 
ence is  not  necessary  in  every  case.  Edwards  vs,  Sexson  (i  L.  D.,  63;  9  C. 
L.  O.,  72),  and  all  absences  which  do  not  impeach  a  pre-emptor's  good 
faith  are  permissible.     Goodnight  vs,  Anderson  (2  L.  D.,  624;  11  C.  L. 

Om  39)- 

I  am  of  the  opinion  that  the  residence  of  the  claimant  was  sufficient,  and 

your  decision  rejecting  his  final  proof  and  holding  his  entry  for  cancellation 

is  reversed. 


FOLLENS  vs.  HEIMBECKER. 

Naturalization. — Where  an  alien  settled  on  a  tract  and  left  after  some  months*  cultivation 
of  the  land  for  a  distant  state  and  there  declared  his  intention  of  citizenship,  such  decla- 
ration is  held  to  cure  the  defect  in  his  settlement,  and  his  right  attached  notwithstanding 
another  party  made  entry  of  the  land  before  such  alien  returned  to  it  after  such  declara- 
tion in  the  distant  state.     Constructive  residence  is  equivalent  to  settlement  in  such  case. 

Commissioner  McFarland  to  Register  and  Receiver ^  Grand  Forks^  Dakota^  November  14, 
1883. 

I  have  considered  the  case  of  A.  B.  Follens  vs.  George  B.  Heimbecker, 
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involving  the  title- to  the  N.  W.  i^  13,  160,  54,  on  appeal  from  your  deci- 
sion adverse  to  Heimbecker. 

The  plat  of  this  township  was  filed  in  your  office  February  13,  1882,  and 
on  February  16,  1882,  Follens  made  homestead  entry  4253  for  the  above 
described  tract. 

March  21,  1882,  Heimbecker  made  homestead  entry  4659  for  same  tract, 
alleging  settlement  in  May,  1881,  and  he  advertised  to  make  commutation 
proof  in  support  of  his  claim  October  19,  1882,  at  which  time  he  appeared 
and  proved  his  settlement  in  May,  1881,  as  alleged,  but  admitted  being  ab- 
sent from  the  land  from  October  19,  1881,  to  March  11,  1882. 

Follens  objected  to  the  allowance  of  Heimbecker's  proof,  and  a  day  was 
appointed  for  a  hearing,  at  which  both  parties  appeared,  and  the  prior  set- 
tlement of  Heimbecker  was  admitted,  as  well  as  his  residence  since  his 
return  in  March,  1882;  but  Follens  bases  his  claim  upon  the  fact  that 
Heimbecker,  who  was  an  alien,  did  not  declare  his  intention  to  become  a 
citizen  of  the  United  States  till  February  14,  1882,  at  which  time  he  was 
not  living  upon  the  land,  and  that  he  did  not  return  until  after  adverse 
entry  had  been  made. 

In  view  of  the  fact,  however,  that  Heimbecker  seems  to  have  in  good 
faith  commenced  settlement  and  improvement  of  the  tract  in  May,  188 1,  I 
think  he  was  entitled  to  leave  the  land  temporarily,  and  that  his  rights  should 
not  be  jeopardized  by  such  absence. 

His  good  faith  is  further  shown  by  his  continuous  residence  from  March, 
1882,  to  the  time  proof  was  made,  when  he  had  I300  worth  of  improve- 
ments. 

His  residence  must  be  regarded  as  continuous,  notwithstanding  his  tem- 
porary absence  from  October,  1881,  till  March,  1882,  and  hence  his  rights 
attached  to  the  land  upon  the  day  he  declared  his  intention  to  become  a 
citizen,  February  14,  1882,  which  was  two  days  before  Follens  made  entry. 

Your  decision  is  therefore  reversed,  and  Follens'  entry  is  hereby  held  for 
cancellation,  subject  to  appeal  within  sixty  days  from  notice. 

(Affirmed  by  Secretary,  July  28,  1884,  reaffirmed,  September  13,  1884, 
motions  for  rehearings  denied,  December  27,  1884,  and  June  13,  1885.  See 
McMurdie  vs.  C.  P.  R.  R.  Co.,  8  L.  O.,  36;  Kelly  vs.  Quast,  10  L.  O., 
257;  Frederick  Gehrke,  10  L.  O.,  274.) 


PATRICK  MANNING. 

Residence, — Residence  on  land  and  presence  thereon  are  not  synonymous 
or  convertible  phrases.  Actual  presence  on  the  land  is  necessary  in  the  first 
instance  in  order  to  acquire  residence,  as  the  en  try  man  must  go  on  the  land 
for  that  purpose,  but  continuous  presence  thereafter  is  not  essential  to  the 
continuity  of  such  residence  once  acquired. 

First  Assistant  Secretary  MuLDROW  to  Commissioner  Stockslager,  August  6,  1888.     (7 
L.  D.,  145;  15  C  L.  O.,  135.)      

CHARLES  A.  MALLORY. 

Residence — Health, — Residence  in  Dakota  during  the  winter  will  not  be  insisted  on  when 
the  entrynian's  health  would  be  endangered  thereby. 

Acting  Secretary  MULDROW  to  Commissioner  SPARKS,  Sept.  6,  1887. 

An  examination  of  the  whole  case  fails  to  convince  me  that  the  legal  resi- 
dence established  in  April,  1883,  was  subsequently  discontinued.  The  ab- 
sences from  the  tract  are  amply  shown  to  have  been  caused  by  sickness,  and 
it  appears  that  when  not  present  upon  this  land,  the  claimant  and  his  wife 
did  not  live  in  any  other  home  of  theirs,  but  visited  at  that  of  their  daughter 
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in  Marengo,  Iowa.  I  am  not  prepared  to  hold  that  a  man  cannot  maintain 
a  legal  residence  in  Dakota  when  the  condition  of  his  health  made  it  ad- 
visable or  necessary  for  him  to  sojourn  daring  the  winter  in  a  more  genial 
climate.* 

Your  decision  is  accordingly  reversed. 


SANDELL  vs.  DAVENPORT. 

Temporary  Abseiue — Constructive  Residence, — Where  a  claimant  tempo- 
rarily leaves  his  land  for  the  purpose  of  earning  an  honest  livelihood, 
coupled  with  a  bona  fide  intention  of  complying  with  the  law,  such  absence 
is  accounted  a  constructive  residence  and  compliance  with  legal  require- 
mcnts.f 

Secretary  TELLER  to  Commissioner  McFarland,  April  lo,  1884.  (2  L.  D.,  73 ;  II  C.  L. 
O.,  71.)  

DORGAN  vs.  PITT. 

Duress. — Non-contiDuous  residence  will  be  excused  where  the  circamsUnces  are  soch  as  to 
fill  the  mind  of  a  peaceable  man  with  the  belief  that  if  he  went  upon  the  land  or  per> 
sisted  in  attempts  to  do  so,  it  woald  be  at  the  risk  of  his  life. 

Commissioner  SPARKS  to  Register  and  Receiver^  North  Platte ^  Nebraska ^  May  I,  1886. 

Actual  violence  is  not  necessary  at  common  law  to  constitute  duress.  It 
may  be  brought  about  by  threats  to  take  life  or  to  inflict  serious  bodily  harm : 
and  if  these  be  sufficient  in  severity  or  in  apprehension  to  overcome  the  mind 
of  a  person  of  ordinary  firmness,  free  agency  is  destroyed.  A  contract  en- 
tered into  under  such  circumstances  is  voidable.  If  such  constraint  will  de- 
story  a  person's  free  agency  so  as  to  avoid  a  contract  entered  into  while 
under  its  subjection,  it  should,  I  think,  excuse  a  failure  to  comply  with  the 
homestead  law.  The  circumstances  of  this  case,  as  disclosed  by  the  testi- 
mony, were  in  my  opinion  amply  sufficient  to  fill  the  mind  of  a  peaceable 
man  with  a  belief  that  if  he  went  upon  the  land,  or  persisted  in  attempts  to 
do  so,  it  would  be  at  the  risk  of  his  life.  In  accordance  with  the  views 
herein  expressed,  I  must  decline  to  affirm  your  decision. 


HELEN  E.  DEMENT. 

Improvements — Absences. — ^The  degree  and  condition  in  life  of  the  entryman  may  be  prop- 
erly taken  into  consideration  in  determining  whether  the  improvements  show  good  faith. 

Temporary  absences  occasioned  by  poverty,  and  for  the  purpose  of  securing  a  livelihood, 
may  be  excused,  where  residence  has  been  established,  and  an  honest  intention  to  comply 
with  the  law  exists. 

First  Assistant  Secretary  CHANDLER  to  Acting  Commissioner  Stone,  yune  20,  1889. 

I  have  considered  the  appeal  of  Helen  E.  Dement  from  the  decision  of 
October  26,  1887,  rejecting  her  commutation  proof  and  holding  for  cancel- 

■*  Absence  from  a  claim  in  Dakota  during  die  winter  months,  for  the  purpose  of  obtaining  money  to  improve 
the  same,  is  excusable.  Foley  err.  Brasch,  decided  by  Secrcury  Teller,  March  a6,  1884,  2  L.  D.,  155.  (n  C. 
L.  yJ't  3^*)  * 


t  Where  bona  fid*  actual  residence  has  once  been  established,  temporary  absences  for  the  purpose  of  eam- 


.„  .  L.  0.,  163  ;  Thos.  Herbert  Taylor,  15  C.  L.  O.,  15 :  Franklin  Farringer,  7  L.  D.,  360, 15  C.  L.  O., 

198.  Poverty  excuses  non-continuous  residence.  Drouth  excuses  non-cultivaiion,  provided  good  &ith  Is 
manifested  by  the  homestead  claimant.  Clark  vs.  Lawson,  3  L.  D.,  149, 10  C.  L.  0.»  997.  So  it  is  held  that 
poverty  excuses  absences,  temporary  in  their  nature,  in  the  following  cases  :  Williams  v*.  Regan,  ji  C.  L.  O., 
915 ;  James  R.  Brown,  15  C.  L.  O.,  4  ;  Jorgen  Olsen,  15  C.  L.  O.,  38.  Sickness  is  a  sufficient  cause  to  excuse 
temporary  absence,  after  a  b^na  fide  residence  has  been  established.  Chas.  A.  Boulton's  case,  6  L.  D.,  3%), 
14  C.  L.  O.,  175 ;  Henry  H.  Harris,  6  L.  D.,  154,  14  C.  L.  O.,  901 ;  Alfred  M.  Smith,  9  L.  D.,  146.  Sec 
also  Morris  V9.  Sawln,  9  L.  D.,  5a. 
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lation  her  original  homestead  entry  of  the  W.  ^  of  N.  E.  ^  and  W.  ^  of 
S.  E.  X,  Sec.  32,  T.  108  N.,  R.  67  W.,  Mitchell,  Dakota. 

It  appears  that  Dement  made  homestead  entry  of  above  tract  October  26, 
1883,  made  settlement  thereon  April  12,  1884,  and  made  commutation 
proof  July  30,  1885.  Her  improvements  consist  of  a  house  eight  by  ten 
feet,  a  well  (not  finished),  five  or  six  acres  broken  and  cropped  two  years, 
one  hundred  and  three  growing  trees — total  value  $60. 

Her  proof  shows  that  she  is  a  single  woman,  that  she  remained  upon  the 
tract  from  April  12,  1884,  to  some  time  in  August,  1884,  then  left  and  was 
absent  until  January  24,  1885,  when  she  returned  and  remained  upon  the 
land  until  July  30th  following. 

August  7,  1885,  the  local  officers  accepted  payment  for  the  land  and 
issued  receipt  therefor. 

Your  office  was  not  satisfied  with  claimant's  proof,  and  on  July  28,  1886, 
she  was  called  upon  to  furnish  a  corroborated  affidavit,  showing  whether  she 
had  maintained  continuous  residence  upon  the  tract  before  and  since  final 
proof. 

April  29,  1887,  the  local  officers  forwarded  a  letter  from  claimant,  dated 
Polo,  Ogle  county,  Illinois,  in  which  she  stated  that  on  April  12,  1884,  she 
had  a  house  built  upon  her  claim,  with  door,  window  and  floor  in  it,  also 
bed  and  bedding,  and  stayed  all  night ;  during  the  month  of  May  she  had 
over  five  acres  broken  and  planted  to  corn,  potatoes  and  beans,  she  had  also 
three  hundred  trees  planted ;  that  "  being  a  single  woman  it  was  not  prudent 
to  stay  alone  all  of  the  time ;  I  stayed  with  my  brother,  who  lived  a  mile 
away.  During  these  six  months  I  stayed  every  two  weeks  and  sometimes 
oftener  all  nights  on  my  claim,  and  a  good  deal  of  the  time  through  the 
day."  She  also  stated  in  this  letter,  that  in  the  spring  of  1885  she  boarded 
with  a  family  about  two  miles  from  her  claim,  but  stayed  and  worked  upon 
the  tract  as  much  as  her  health  would  permit,  sometimes  nearly  a  week  at  a 
time,  and  was  not  off  her  claim  more  than  ten  days  at  any  one  time  before 
making  final  proof,  and  that  since  proof  she  has  been  ''serving  to  get  money 
to  pay  back  the  money  I  hired  to  make  my  final  proof."  This  letter  was 
sworn  to  by  claimant  and  corroborated  by  Mary  E.  Curtis. 

October  26,  1887,  your  office  decided  that  claimant's  proof  was  not  satis- 
factory, and  held  her  original  entry  and  cash  certificate  for  cancellation. 

January  28,  1888,  claimant  addressed  another  letter  to  your  office,  in 
which  she  reiterated  many  of  the  statements  contained  in  her  former  letter, 
and  added : 

It  was  impossible  for  me  to  stay  on  my  claim  all  of  the  time,  for  I  had  to  work  for  my 
board.  1  complied  with  the  law  as  far  as  I  was  able  in  every  respect.  It  was  impossible 
to  get  money  for  work  done  in  that  part  of  the  Territory,  and  I  had  to  go  back  to  the  States 
where  I  could  get  pay  for  the  work  I  done ;  the  work  I  had  to  have  done  was  such  I  could 
not  do  myself,  and  if  I  had  not  earned  money  I  never  could  have  improved  my  claim.  I 
supposed  after  I  had  fulfilled  the  law  in  every  respect,  I  had  a  right  to  prove  up  and  go 
wher«  I  pleased,  until  I  could  get  means  to  make  further  improvements. 

From  the  foregoing  it  would  appear  that  claimant  acted  in  good  faith,  and 
that  her  residence  and  improvements  were  such  as  her  circumstances  would 
warrant.  There  is  no  adverse  claimant,  and  she  has  paid  the  Government 
the  stipulated  price  for  the  land.  She  is  still  the  owner  of  the  tract,  and  did 
not  dispose  of  the  same  after  receiving  final  certificate.  The  Department 
has  held  that  no  fixed  rule  can  be  established  which  shall  govern  in  every 
case  that  may  arise  relative  to  the  good  faith  of  the  applicant.  It  is  right 
and  proper  to  take  into  consideration  *'  the  degree  and  condition  in  life  of 
the  entryman  "  in  determining  whether  the  improvements  show  good  faith. 

In  the  case  of  Holz  vs.  Fox  (2  L.  D.,  162;  11  C.  L.  O.,  71),  it  was  held 
that  the  entry  should  be  allowed  to  stand,  in  a  case  where  a  homestead  claim- 
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ant,  who  having  established  a  residence  upon  a  tract,  went  into  service,  the 
absence  being  necessary  to  obtain  a  livelihood.  The  facts  in  that  case  are 
almost  similar  to  those  in  the  case  at  bar.  In  that  case  claimant  began  to 
reside  upon  the  tract  on  November  27, 1881,  and  after  remaining  two  nights 
and  one  day,  went  out  to  service,  returning  on  April  16,  1882.  She  re- 
mained six  weeks  on  the  land  and  again  went  out  to  service.  In  that  case  my 
predecessor.  Secretary  Teller,  held :  '*  I  am  of  opinion  that  in  view  of  all 
the  circumstances.  Miss  Fox  established  a  bona  fide  residence  on  the  land." 

In  the  case  of  Sandell  vs,  Davenport  (2  L.  D.,  157;  n  C.  L.  O.,  71),  it 
was  held  that  where  a  claimant  temporarily  leaves  his  land  for  the  purpose 
of  earning  an  honest  livelihood,  coupled  with  a  bona  fide  intension  of  com- 
plying with  the  law,  such  absence  is  accounted  a  constructive  residence  and 
compliance  with  legal  requirements. 

In  harmony  with  the  foregoing  decision,  in  view  of  claimant's  apparent 
good  faith,  of  her  poverty,  and  of  the  expense  of  making  new  proof,  I  am 
of  opinion  that  the  proof  she  has  already  made  should  be  accepted,  and  that 
patent  should  duly  issue  thereon. 

The  decision  of  your  office  is  accordingly  reversed. 


THOMAS  A.  MOORE. 

Good  Faith. — Poverty  and  sickness  will  be  accepted  as  an  excuse  for  absences  only  where 
the  good  faith  of  the  entryman  is  shown. 

Acting  Secretary  MULDROW  to  Commissioner  SPARKS,  January  22,  1887. 

On  May  24,  1884,  Thomas  A.  Moore  made  homestead  entry  for  theN.  E. 
^  of  Section  29,  T.  no,  R.  68,  Huron,  Dakota.  On  December  15,  1884, 
he  offered  commutation  proof  for  the  same.  Said  proof  was  rejected  by 
your  office  mainly  for  vagueness,  and  your  office  letter  of  August  i,  1885, 
demanded  <' a  special  affidavit  .  .  •  specifically  stating  all  absences,  giving 
the  dates  of  the  commencement  and  ending  of  the  same,  and  the  causes 
therefor."  In  response  to  this  call,  claimant  forwarded  supplementary  aflB- 
davit,  alleging  that  he  '*  made  continuous  residence  upon  said  tract  by  actu- 
ally staying  and  sleeping  thereon  all  of  said  time,  as  much  of  the  time  as 
his  circumstances  would  permit,  never  absenting  himself  'therefrom  as  long 
as  thirty  days  at  any  one  time."  In  the  same  affidavit  he  alleges  sickness 
and  poverty  as  excuses  for  absences  and  for  meagreness  of  improvements. 
As  he  had  two  hundred  dollars  with  which  to  pay  for  the  tract,  when  there 
was  no  occasion  for  him  to  pay  for  it  at  all  if  he  really  intended  it  for  his 
homestead,  the  plea  of  poverty  only  strengthens  the  presumption  of  bad 
faith  on  his  part.  I  affirm  your  office  decision  of  August  i,  1885,  holding 
said  entry  for  cancellation. 


HARRIS  vs.  RADCLIFFE. 

Official  Residence — Actual  Settlement, — An  actual  residence  and  settlement  must  first  be 
established,  before  an  official  compelled  to  live  at  a  distance  from  the  land  embraced  in 
his  homestead  entry  can  be  allowed  to  make  final  proof. 

Secretary  Teller  to  Commissioner  McFarland,  September  13,  1883. 

I  have  considered  the  case  of  John  Harris  vs,  W.  H.  Radcliffe,  involving 
the  W.  J^  of  the  N.  W.  ^,  and  the  W.  J^  of  the  S.  W.  %  of  Section  32, 
Township  39  N.,  Range  24  W.,  Marquette,  Michigan,  on  appeal  by  Harris 
from  your  decision  of  August  18,  1882. 

Your  decision  holds  that  **at  the  time  the  said  W.  H.  Radcliflfe  entered 
the  land  he  had  six  months  to  make  settlement;  as  he  was  elected  sheriff 
and  entered  upon  the  duties  of  said  office  before  the  six  months  expired, 
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and  was  obliged  to  reside  at  the  county  seat,  he  was  exonerated  from  resi- 
ing  on  his  entry  by  the  ruling  of  this  office,  even  though  it  should  appear 
that  his  widow  did  not  reside  thereon  the  full  length  of  time  as  testified  to 
by  her."  I  cannot  approve  this  rule,  for  the  reason  that  it  nullifies  the  stat- 
ute. Under  it  any  officer  of  a  town,  county,  State,  or  of  the  United  States, 
might  enter  land,  build  an  uninhabitable  shanty,  procure  an  agent  to  per- 
form some  trifling  cultivation  for  the  required  period,  and  obtain  patent, 
without  residing  on  it  for  a  day,  and  without  any  intention  of  obtaining  the 
*'  home  *'  which  is  the  object  of  the  homestead  law  to  provide.  In  Benson 
vs.  W.  P.  Railroad  Company  (i  Land  Owner,  37),  it  was  held  that  where 
a  ^ofra  fide  settler  had  established  a  residence  on  the  land,  and  was  after- 
wards called  away  by  official  duty  which  required  his  presence  at  the  county 
seat,  such  absence  would  not  work  forfeiture  of  his  rights ;  but  I  would  re- 
gard it  as  highly  impolitic,  as  well  as  illegal,  to  extend  the  rule  beyond  cases 
where  an  actual  residence  has  been  established  before  the  intervention  of  an 
adverse  right.  A  rule  which  sanctions  the  constructive  performance  of  a 
duty,  upon  which  rights  are  dependent  by  force  of  positive  law,  may  be 
properly  employed  to  save  rights  acquired  by  a  partial  performance  of  such 
duty,  but  not  to  confer  rights  upon  one  who  has  made  no  effort  to  per- 
form it. 

In  my  opinion,  on  the  evidence  before  me,  RadclifTe.did  not  establish  a 
legal  residence  on  the  land,  and  as  such  residence  for  one  year  succeeding 
the  commencement  of  improvement  is  expressly  required  by  the  statute, 
(Section  2305,  R.  S.)  and  since  adverse  rights  have  intervened,  his  entry 
should  be  canceled.  There  appear  to  be  no  equities  warranting  any  other 
disposition  of  the  case. 

Your  decision  is  accordingly  reversed. 


HUMBLE  vs.  McMURTRIE. 

Residence ^  Legal  and  Personal — Cultivation. — Personal  residence  may  be  in  a  different 
'  place  from  legal  residence.     An  official  is  not  supposed  to  spend  every  minute,  day  or 
week  at  the  place  of  his  official  business.     In  this  case  fifty  acres  were  cultivated  by  a 
party  who  hired  the  privilege,  and  the  homestead  entry  is  sustained. 

Secretary  Teller  to  Commissioner  McFarland,  April  21,  1884. 

Your  decision  however  holds  that  as  "  it  is  shown  that  McMurtrie  was 
collector  of  customs  of  the  district  of  Minnesota  at  the  time  he  made  his 
entry,  and  as  Section  2596  Revised  Statutes  of  the  United  States,  provides 
that  such  officer  shall  reside  at  Pembina,  it  is  presumed  that  his  residence 
could  not  be  on  the  land  embraced  in  his  entry.*'  Whilst  this  is  true  as  to 
the  personal  residence  to  which  the  statute  refers,  it  is  erroneous  as  to  a 
legal  residence,  which  most  officials  of  the  United  States  maintain  apart 
from  their  personal  residence.  The  statute  is  not  to  be  construed  as  re- 
quiring a  person  to  spend  every  minute,  day  or  week  of  his  official  life  at 
Pembina;  hence  he  may  in  good  faith  leave  his  official  business  for  the  pur- 
pose of  establishing  his  home,  his  legal  residence,  on  a  tract  of  land  whereon 
he  proposes  to  place  his  family  and  to  remain  with  them  from  time  to  time. 
Therefore  it  does  not  necessarily  follow  from  the  statute  cited  that  Mc- 
Murtrie did  not  establish  a  legal  residence  on  his  homestead,  and,  as  that 
was  the  contest  charge,  the  entry  should  not  be  canceled. 

Your  decision  is  reversed. 


MAJ.  W.  A.  JONES. 

Residence — Service  in  Army  or  Navy. — A  person  now  serving  in  the  Army  or  Navy  can- 
not make  homestead  entries  if  his  duties  would  prevent  him  from  compljring  with  the  law 
as  to  residence. 
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Commissioner  McFarland,  to  W.  A.  Jones,  Esq,,  Major  of  Engineers^  Presidio,  San 
Francisco,  CaL,  May  9,  1883. 

A  person  now  serving  in  the  Army  or  Navy  of  the  United  States  cannot 
make  a  homestead  entry  if  his  duties  would  prevent  him  from  complying 
with  the  law  as  to  residence. 

In  the  case  of  Gen.  Jeff.  C.  Davis,  the  Hon.  Secretary  of  the  Interior, 
under  date  of  April  9,  1879,  decided  that  Section  2308,  United  States  Re- 
vised Statutes,  has  reference  only  to  entries  made  by  persons  before  or  after 
enlistment  into  service  during  the  war  of  the  rebellion,  and  whose  rights 
were  sacrificed  by  reason  of  their  absence  in  said  service ;  and  that  said  sec- 
tion was  not  intended  to  include  persons  who  have  served  in  the  regular 
army  since  the  close  of  the  rebellion,  and  that  such  service  cannot  be  con- 
strued as  equivalent  to  actual  residence. 


LYMAN  P.  GOODHUE. 

Residence. — A  homestead  entryman,  being  appointed  to  a  Government 
office,  is  not  excused  because  of  such  cfiice  from  continuous  residence  on  his 
land,  even  after  establishing  a  bona  fide  residence  thereon. 

Commissioner  Sparks  to  Register  and  Receiver,  Grand  Forks,  Dakota,  November  12, 1885. 
(12  C.  L.  O.,  227.) 

JAMES  A.  JENKS. 

Residence — Public  Official, — When  a  bona  fide  settler  has  established  a 
residence,  and  is  afterwards  called  away  by  official  duty,  such  absence  will 
not  work  a  forfeiture  of  his  rights.* 

First  Assistant  Secretary  MULDROW  to  Commissioner  Stockslager,  January  19,  1889. 
(8  L.  D,,  85 ;  15  C.  L.  O.,  265.)     

KILLIN  vs.  SUYDAM. 

Commutation, — Where  an  application  to  commute  has  been  rejected  by 
the  local  officers  and  General  Land  Office,  but  allowed  by  the  Department, 
the  original  entry  may,  at  the  option  of  the  claimant,  remain  intact,  or  be 
commuted  to  cash  entry  on  the  evidence  submitted. 

Residence, — Absence  from  the  land,  though  covering  a  considerable  time, 
will  not  be  held  to  constitute  abandonment,  or  defeat  the  right  of  commu- 
tation, when  followed  by  a  bona  fide  continuous  inhabitancy  for  the  period 
required  in  case  of  commutation. 

Acting  Secretary  MuLDROW  to  Commissioner  SPARKS,  November  15,  1 887.  (6  L.  D.,  224; 
14  C  L.  O.,  250,)  

CLARK  S.  KATHAN.      * 

Commutation— Act  of  May  14,  1880, — By  the  third  section  of  this  act  the  right  of  the 
homesteader  to  initiate  a  claim  by  settlement  is  recognized;  hence  in  commutation  of 
entry,  made  under  said  act,  the  period  of  residence  may  be  computed  from  settlement 

Acting  Secretary  MuLDROW  to  Commissioner  Sfakks,  August  20,  1 886. 

I  have  considered  the  case  presented  by  the  appeal  of  Clark  S.  Kathan 
from  your  office  decision,  November  10,  1884,  rejecting  the  commutation 
proof  tendered  by  him  on  homestead  entry  No.  9266,  for  lots  i  and  2,  and 
the  E.  J4  of  the  N.  W.  }{  of  Section  18,  T.  23,  R.  12  W.,  Neligh  district, 
Nebraska. 

Kathan  made  homestead  entry  May  26,  alleging  settlement  March  6, 1884. 
He  submitted  commutation  proof  September  20,  1884.     The  local  officers 

•See  Uiggins  w.  Wells,  3  L.  D.,  at,    (iz  C.  L.  O.,  iScJ 
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rejected  the  same,  on  the  ground  "  that  there  had  been  no  cultivation  of  the 
land  broken,  and  for  the  further  reason  that  the  improvements  were  too 
meagre  and  insufficient  to  justify  the  issuing  of  a  final  certificate."  Your 
office  decision,  however,  holds  that  '*  the  proof  submitted  shows  that  the 
improvements  .    .    .  are  sufficient." 

The  question  upon  the  point  of  sufficiency  of  proof  (as  is  apparent  upon 
the  comparison  of  your  office  decision  with  that  of  the  local  officers)  turns 
mainly  upon  the  matter  of  cultivation.  Kathan,  having  made  his  entry  May 
26,  broke  five  acres  of  the  tract  that  same  year,  but  of  course  could  raise  no 
crop  therefrom  that  season ;  and  your  office  decides  it  unnecessary  that  he 
should  have  done  so,  citing  in  support  thereof  departmental  decision  in  the 
case  of  John  E.  Tyrl  (3  L.  D.,  49;  11  C.  L.  O.,  147). 

Your  office,  however,  rejects  Kathan's  proof  for  another  and  entirely  dif- 
ferent reason,  and  one  not  alluded  to  by  the  local  officers,  to  wit,  on  the 
ground  that  it  was  premature,  having  been  made  within  less  than  six  months 
from  date  of  entry. 

From  your  office  decision  Kathan  appeals  to  the  Department,  claiming  in 
substance : 

1.  That  there  is  no  statute  requiring  the  lapse  of  six  months  after  date  of 
entry  before  commutation  proof  ran  be  received. 

2.  That  under  the  third  section  of  the  Act  of  March  14,  1880,  even  if  six 
months' settlement  and  cultivation  as  provided  by  the  law  granting  pre- 
emption rights  were  to  be  insisted  upon,  the  time  specified  should  begin  at 
date  of  setiiement^  and  not  at  the  date  of  entry. 

The  right  to  commute  a  homestead  entry  is  based  entirely  upon  Section 
2301  of  the  Revised  Statutes : 

**  Nothing  in  this  chapter  shall  be  so  construed  as  to  prevent  any  person 
who  has  availed  himself  of  the  benefits  of  Section  2289  from  paying  the 
minimum  price  for  the  quantity  of  land  so  entered,  at  any  time  before  the 
expiration  of  the  five  years,  and  obtaining  a  patent  therefor  from  the  Gov- 
ernment, as  in  other  cases  directed  by  law,  on  making  proof  of  settlement 
and  cultivation  as  provided  by  law  granting  pre-emption  rights." 

This  right  may  be  exercised  at  any  time  before  the  expiration  of  the  five 
years  **  subject  only  to  the  condition  of"  making  proof  of  settlement  and 
cultivation  as  provided  by  the  law  granting  preemption  rights.  Hence, 
the  only  limitation  as  to  the  time  from  which  the  right  to  commute  begins 
— when  considered  with  respect  to  the  requirements  in  final  proof — is  to  be 
found,  if  anywhere,  in  the  regulations  under  the  pre-emption  law.  There 
we  find  that,  although  the  statute  fixed  no  definite  period  within  which  the 
right  to  purchase  may  be  established,  the  Department,  under  the  authority 
of  the  preemption  act,  did  prescribe  six  months  as  the  term  of  residence 
which  should  be  shown  before  final  proof  would  be  accepted. 

As  the  residence  thus  required  must  of  necessity  be  computed  from  settle- 
ment^  on  which  the  right  of  pre-emption  is  founded,  or  from  some  point  of 
time  subsequently  thereto,  so  it  was  held  that  in  commutation  the  time  of 
residence  should  be  computed  from  entry ^  on  which  the  homestead  right  was 
founded  prior  to  the  Act  of  May  14,  1880  (21  Stats.,  140;.  But  under 
that  act  it  was  provided,  in  the  3d  section  : 

**  That  any  settler  who  has  settled,  or  who  shall  hereafter  settle,  on  any  of  the 
public  lands  of  the  United  States,  whether  surveyed  or  unsurveyed,  with  the 
intention  of  claiming  the  same  under  the  homestead  laws,  shall  be  allowed  the 
same  time  to  file  his  homestead  application  and  perfect  his  original  entry  in  the 
United  States  Land  Office  as  is  now  allowed  to  settlers  under  the  pre  emption 
laws  to  put  their  claims  on  record,  and  his  right  shall  relate  back  to  the  date 
of  settlement,  the  same  as  if  he  had  settled  under  the  pre  emption  laws." 

30 
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So,  after  the  passage  of  that  act,  the  pre-emption  settler  and  the  home- 
steader were  placed  upon  the  same  footing  so  far  as  the  initiation  of  a  claim 
by  settlement  is  concerned,  and  to  that  extent  the  homestead  right  was 
enlarged. 

Therefore,  in  commutation  cases  arising  since  the  passage  of  said  act,  and 
where  the  benefits  thereof  are  claimed,  the  purchaser  is  now  entitled  to  have 
his  term  of  residence  computed  from  the  time  of  settlement,  **  the  same  as 
if  he  had  settled  under  the  pre-emption  law." 

Under  this  construction,  the  term  of  residence  will  not  be  shortened,  nor 
the  quality  of  such  residence  be  affected ;  for  though  it  may  begin  from 
settlement,  it  must  none  the  less  cover  a  period  of  six  months'  actual  resi- 
dence ;  and  by  the  performance  of  such  condition  the  object  of  the  regula- 
tion— assurance  of  good  faith — will  be  as  fully  subserved  as  though  the 
residence  began  from  entry. 

In  the  case  at  bar,  the  residence  of  the  entryman  having  been  continuous 
for  six  months  from  date  of  his  sfttlemeni^  and  his  improvements  being 
deemed  sufficient,  his  commutation  proof  will  be  accepted. 

The  decision  of  your  office  is  therefore  reversed. 


R.  M.  CHRISINGER. 

Commutation  Entry. — The  proffer  of  commutation  proof  within  the  shortest  possible  period 
after  entry,  invites  special  scrutiny  into  the  qualifications  of  the  settler  and  his  compliance 
with  the  law. 

Residence. — Residence  must  be  shown  as  an  essential  prerequisite  to  the  right  of  commuta- 
tion. 

Innocent  Purchaser. — The  purchaser  after  commutation  entry,  and  prior  to  patent,  takes  no 
better  title  than  the  entryman  has  to  confer,  and  whatever  right  is  thus  acquired  is  subject 
to  the  subsequent  action  of  the  l.And  Department. 

Board. — An  entry  will  not  be  sent  to  the  Board  of  Equitable  Adjudication  where  there  is 
inexcusable  failure  to  comply  with  the  law. 

Secretary  Lamar  to  Commissioner  SvKKK&t  January  25,  1886. 

I  have  before  me  the  appeal  of  R.  M.  Chrisinger  from  the  decision  of 
your  office  rendered  December  i,  1884,  holding  for  cancellation  his  com- 
muted homestead  entry  for  the  S.  E.  ^  of  Sec.  6,  T.  4  N.,  32  £.,  La 
Grande,  Oregon. 

Chrisinger  made  his  original  entry  for  this  land  December  5,  1882,  and 
submitted  commutation  proof  thereon  June  9,  1883,  on  which  final  certifi- 
cate issued  June  18,  1883. 

The  proffer  of  commutation  proof  within  the  shortest  possible  period  after 
entry  suggests  naturally  that  the  settler  intented  from  the  first  to  avail  him- 
self of  his  statutory  right  of  purchase,  and  invites  special  scrutiny  into  his 
qualifications  and  compliance  with  the  requirements  of  the  law. 

Chrisinger  appears  to  be  qualified  to  make  the  entry  desired,  and  to  have 
complied  with  the  law  satisfactorily,  so  far  as  cultivation  and  improvements 
are  concerned,  and  only  to  have  come  short  in  the  matter  of  residence. 
The  entry  was  made  at  the  beginning  of  winter,  when  the  entryman  knew 
that  without  extraordinary  provision  for  the  inclemency  of  the  approaching 
season,  it  would  be  practically  impossible  for  him  to  remain  on  the  land. 
Hence,  when  within  six  months  after  entry  he  made  his  commutation  proof, 
with  but  little  to  show  in  the  way  of  actual  residence,  it  was  not  consistent 
with  good  faith  for  him  to  allege  climatic  reasons  to  excuse  his  failure  to 
comply  with  the  law.  Cleaves  vs.  Crench  (3  L.  D.,  533;  12  L.  O.,  54, 
160.) 

Though  residence  is  often  largely  a  matter  of  intention,  yet  it  can  usually 
be  readily  ascertained  from  the  acts  of  the  claimant.     The  intention  to 
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claim  a  residence,  unless  supported  by  acts  based  upon  and  consistent  there- 
with, will  not  constitute  residence,  under  any  law,  no  matter  how  honestly 
entertained.  So,  sleeping  on  a  claim  a  night,  with  hasty  visits  to  the  land 
at  long  intervals  thereafter,  has  always  been  held  by  the  Department  as  in- 
sufficient to  establish  or  maintain  residence.  Elliott  vs,  Lee  (4  L.  D.,  301 ; 
12  L.  O.,  276). 

Again,  where  temporary  absence  from  the  land  has  been  justified,  such 
conclusion  has  invariably  rested  upon  the  finding  that  residence  had  been 
fairly  established  prior  thereto.  J.  H.  Abrams  (3  L.  D.,  106;  11  L.  O., 
198). 

Subjecting  the  evidence  herein  to  the  test  of  the  foregoing  rules,  it  be- 
comes obvious  that,  if  the  right  of  Chrisinger  to  purchase  depends  upon  his 
residence,  he  has  made  out  no  claim  to  title ;  and  additional  force  is  lent  to 
this  determination  when  it  is  remembered  that  it  rests  solely  upon  the  testi- 
mony of  Chrisinger  himself. 

Must  residence  be  shown  as  an  essential  pre- requisite  to  the  right  of  com- 
mutation? 

Section  2301  of  the  Revised  Statutes,  which  permits  the  cash  purchase  of 
lands  entered  as  a  homestead,  follows  in  substance  the  language  of  Section  8 
of  the  Act  of  May  20,  1862  (12  Stat.,  392),  and  provided  :  "  Nothing  in 
this  chapter  shall  be  so  construed  as  to  prevent  any  person  who  has  availed 
himself  of  the  benefits  of  section  twenty-two  hundred  and  eighty  nine,  from 
paying  the  minimum  price  for  the  quantity  of  land  so  entered,  at  any  time 
before  the  expiration  of  the  five  years,  and  obtaining  a  patent  therefor  from 
the  Government,  as  in  other  cases  directed  by  law,  on  making  final  proof  of 
settlement  and  cultivation  as  provided  by  law  granting  pre-emption  rights." 

The  right  to  consummate  a  homestead  entry  by  cash  purchase,  as  will  be 
observed,  is  coupled  with  the  condition  that  the  requisite  proof  shall  be 
made  as  provided  in  the  preemption  law;  hence  the, regulations  adopted 
under  that  law  governing  final  proof,  including  that  with  respect  to  a  re- 
quired term  of  six  months'  residence,  have  been  uniformly  applied  to  cases 
of  purchase  under  this  section.  Joseph  Floskyn  (4  L.  D.,  287  ;  12  L.  O., 
266).     So  without  residence  shown  the  right  of  purchase  does  not  exist. 

It  is  insisted  by  counsel  and  ably  argued  at  length  that  the  assignees  of 
Chrisinger,  being  dona  fide  purchasers  after  entry,  are  entitled  to  intervene 
and  have  their  interests  protected,  as  they  took  without  notice  of  any  defect 
in  the  final  proof. 

This  proposition  is  not  tenable.  It  involves  the  principle  that  although 
the  claim  for  title  while  in  the  hands  of  the  entryman  is  worthless  on  ac- 
count of  his  failure  to  comply  with  the  law,  such  claim  may  be  strengthened 
and  made  a  matter  of  absolute  right  by  virtue  of  a  transfer  to  an  innocent 
purchaser.  The  converse  of  this,  however,  is  true.  Conceding  the  right 
of  sale  after  the  issuance  of  final  certificate  and  prior  to  patent,  the  purchaser 
takes  no  better  claim  for  title  than  the  entryman  has  to  confer,  and  what- 
ever right  is  thus  acquired  is  subject  to  the  subsequent  action  of  the  Land 
Department.  Myers  vs.  Croft  (13  Wall.,  291  ;  3  L.  O.,  122);  Margaret 
Kissack  (2  C.  L.  L.,  421 ;  6  L.  O.,  189).  Again,  the  Department  must 
deal  directly  with  its  own  vendees,  with  the  persons  with  whom  it  contracts. 
It  cannot  undertake  to  follow  the  transfers  of  the  grantees  and  to  settle 
questions  that  may  arise  upon  such  transfers,  but  must  leave  such  mattter  for 
determination  in  the  courts. 

C.  P.  Cogswell  (3  L.  D.,  23;  11  L.  O.,  181). 

It  is  also  suggested  by  counsel  that  if  Chrisinger *s  entry  in  its  present 
condition  should  not  be  proved  for  patent,  it  is  a  proper  case  for  reference 
to  the  Board  of  Equitable  Adjudication. 
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This  suggestion  is  met  by  Section  2457  of  the  Revised  Statutes,  which 
defines  the  character  of  entries  for  submission  to  the  Board  as  cases  "  where 
the  law  has  been  substantially  complied  with  and  the  error  or  informality 
arose  from  ignorance,  accident  or  mistake,  which  is  satisfactorily  explained." 
Chrisinger's  case  fails  on  the  finding  that  he  has  not  substantially  complied 
with  the  law,  hence  his  entry  is  not  within  the  provisions  of  the  statute. 

The  decision  of 'your  office  is  therefore  affirmed. 


GREENWOOD  vs.  PETERS. 

Commuted  Homestead. — ^The  right  of  commutation  depends  upon  a  prior  compliance  with 
the  homestead  law.     If  the  cash  entry  fail,  the  homestead  entry  fails  therewith. 

Secretary  Lamar  to  Commissioner  Sparks,  November  14,  1885. 

Your  office  decision  holding  his  cash  entry  for  cancellation  is  affirmed. 

Though  not  made  an  assignment  of  error  in  the  appeal,  objection  is  made 
in  argument  by  counsel  for  appellant  to  your  office  ruling  in  letter  of  August 
6,  1884  (having  reference  to  the  decision  appealed  from),  that  '*  by  commu- 
tation claimant  merged  his  homestead  entry  in  the  cash  entry  involved,  and 
the  cancellation  of  the  cash  entry  necessarily  involved  cancellation  oif  the 
homestead  entry."  It  is  urged  in  behalf  of  appellant  that  even  if  his  cash 
entry  should  fail,  he  could  proceed  under  his  homestead  entry.  The  ques- 
tion thus  raised  is  so  plain  a  one  as  not  to  call  for  argument.  There  can  be 
but  one  answer.  Any  person  desiring  to  commute  a  homestead  to  a  cash 
entry  must  show  compliance  with  the  homestead  law  up  to  date  of  such  com- 
mutation. If  the  cash  entry  fail,  it  must  be  because  of  defect  or  illegality  in 
the  homestead  entry  upon  which  it  rests.  The  homestead  entry  is  the  basis 
of  the  cash  entry,  and  as  such  must  stand  or  fall  with  it.  It  was  necessary 
from  the  very  nature  of  things  to  consider  and  determine  the  character  and 
standing  of  the  homestead  claim  in  order  to  properly  determine  the  standing 
of  the  cash  entry.  The  conclusion  that  the  latter  was  illegal  necessarily  in- 
volved the  conclusion  that  the  law  had  not  been  complied  with  under  the 
former.  The  contest  which  procured  the  cancellation  of  the  cash  entry  for 
illegality,  therefore,  at  the  same  time  in  effect  resulted  in  a  judgment  adverse 
to  the  homestead  claim,  which  had  been  merged  into  and  made  the  basis  of 
the  cash  entry. 

SOPHRONIA  PROTHROW. 

Commutation  Proof, — In  view  of  the  fact  that  the  claimant  is  a  w^oman,  dependent  almost 
solely  on  her  own  efforts  for  a  livelihood,  her  scanty  improvements  and  frequent  absences 
are  held  not  to  vitiate  her  cash  entry,  which  is  allowed  to  stand. 

Acting  Secretary  MULDROW  to  Commissioner  SPARKS,  October  22,  1887. 

In  the  opinion  of  the  Department  the  evidence  does  not  show  an  attempt 
to  fraudulently  acquire  title.  It  is  true  that  the  scanty  character  of  the  ap- 
pellant's improvements,  her  frequent  absences  for  weeks  at  a  time  during  the 
short  period  that  she  maintained  her  residence  on  the  land,  if  considered  by 
themselves,  furnish  a  strong  presumption  that  the  original  entry  was  not 
made  for  the  purpose  of  actual  settlement  and  cultivation,  and  with  the  in- 
tention of  making  the  land  her  home.  The  fact,  however,  that  the  appel- 
lant is  a  woman,  evidently  dependent  almost  solely  on  her  personal  labor  as 
a  means  of  support  for  herself  and  her  two  children,  reasonably  accounts  for 
the  scanty  character  of  her  improvements  and  for  frequent  absences  from  the 
land  for  the  purpose  of  earning  her  livelihood,  and  repels  the  inference  of 
bad  faith,  which  otherwise  would  naturally  attach  to  the  original  entry. 

It  is  the  opinion  of  the  Department  that  the  evidence  is  sufficient  to  war- 
rant the  cash  commutation  permitted  by  the  local  officers.  Your  decision 
is  therefore  reversed. 
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MARY  E.  BALLARD. 

Commutation  Proof-^ Residence, — The  fact  of  commutation  does  not  in  all  cases  defeat  the 
plea  of  poverty  when  offered  as  an  excuse  for  absence  from  the  land  or  want  of  improve- 
ment. 

The  case  of  Whitcomb  vs.  Boos  cited  and  distinguished. 

Acting  Secretary  MuLDROW  to  Commissioner  Sparks,  October  3, 1887. 

I  have  before  me  the  appeal  of  Mary  E.  Ballard,  from  your  office  decision 
holding  for  cancellation  her  cash  entry  No.  138 16  (commuting  homestead 
entry  No.  25627,)  for  the  S.  W.  i^  of  Sec.  28,  T.  108,  R.  66,  Mitchell  dis- 
trict, Dakota. 

Your  office  held  that  Mrs.  Ballard  having  voluntarily  commuted,  her  ex- 
cuse for  absence  and  the  meagreness  of  improvement,  that  she  was  so  poor 
as  to  be  under  the  necessity  of  '*  working  out  "  to  earn  money  with  which 
to  support  herself  and  family,  and  to  pay  for  improving  and  cultivating  the 
claim,  cannot  be  accepted,  and  that  accordingly  her  entry  must  be  canceled 
and  the  purchase  money  forfeited. 

In  this,  under  the  circumstances  of  the  case,  I  am  of  the  opinion  that 
your  office  erred.  There  is  no  conclusive  presumption  of  the  law  that  an 
entryman  who  commutes  cannot  have  been  practically  compelled,  by  the 
need  to  earn  wages,  to  absent  himself  occasionally  from  his  land  after  estab- 
lishing his  residence.  Not  only  may  the  commuting  money  have  been  re- 
ceived after  the  time  in  question,  or  borrowed  for  the  very  purpose  of  com- 
muting, and  on  the  credit  of  the  title  so  to  be  acquired,  but  even  the  claim- 
ant's own  ownership  all  along  of  the  sum  of  ^200,  would  not  necessarily 
make  inexcusable  his  taking  the  necessary  steps  to  earn  what  he  needed  for 
other  purposes,  so  as  to  be  able  to  devote  that  sum  to  the  early  acquisition 
of  the  title.  Such  a  commutation  by  a  poor  man  may  well  be  the  one  con- 
dition to  his  enabling  himself  to  continue  permanently  upon  his  land,  by 
procuring,  on  the  credit  of  his  title,  the  funds  needed  to  improve  the  claim 
into  one  capable  of  supporting  him. 

Where,  accordingly,  the  mere  fact  of  commutation  furnishes  the  only  ap- 
parent argument  against  the  plea  of  poverty  as  an  excuse  for  absence  or 
failure  to  improve,  so  that  the  excuse  would  have  been  allowed  had  the  case 
been  one  of  ordinary  final  proof  without  commutation — in  such  a  case,  I  say, 
the  excuse  ought  to  be  accepted,  notwithstanding  commutation.'"  The  case 
of  Whitcomb  vs.  Boos  (5  L.  D.,  448;  14  *C.  L.  O.,  19),  went  no  further 
than  to  hold  that,  under  the  circumstances  of  that  case^  the  alleged  poverty 
of  the  entryman  **  tended  rather  than  otherwise  to  strengthen  the  suspicion 
of  bad  faith  on  his  part." 

In  the  present  case  I  think  that  a  bona  fide  compliance  with  the  law  has 
been  sufficiently  shown.  Proof  was  not  offered  until  more  than  fifteen 
months  after  residence  was  established;  claimant  and  her  children  were 
actually  upon  the  land  considerably  over  half  that  period,  and  amply  ex- 
cused their  absences;  finally,  they  were  still  living  there  on  December  12, 
1885,  some  eight  months  after  commutation.  The  entry  ought  clearly  to  be 
passed  to  patent. 

Your  office  decision  is  therefore  reversed. 


•     JOSEPH  HOSKYN. 

Commutation  of  Homestead  Entry — Residence, — The  rule  requiring  evidence  of  six  months* 
residence,  prior  to  the  allowance  of  commutation,  is  founded  upon  the  regulations  under 
the  pre-emption  law,  and  is  followed  to  secure  an  assurance  of  good  faith  on  the  part  of 
the  entryman.     Good  faith  being  manifest  from  improvements  and  cultivation,  a  suc- 

*Thb  ruling  is  cited  with  approval  by  Secretary  Vilas  in  the  case  of  Sophie  M.  Temesky,  June  5, 1888, 
15  C.  L.  0.,  85. 
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cessful  contestant,  who  made  entry  and  proved  six  months'  residence,  was  allowed  to 
commute,  though  said  period  of  residence  began  over  a  month  prior  to  the  cancellation  of 
the  contested  entry. 
Secretary  La  MAR  to  Commissioner  SPARKS,  December  19,  1 885. 

I  have  considered  the  appeal  of  Joseph  Hoskyn  from  yoar  decision  of 
June  19,  1885,  rejecting  his  final  proof  and  canceling  his  cash  entry  No. 
'i343>  which  covered  the  S.  W.  ^  of  Sec.  11,  Tp.  110  N.,  R.  61  W.,  5th 
P.  M.,  Huron,  Dakota. 

On  the  facts  he  claims  that  he  is  entitled  to  patent  under  the  law,  and 
that  your  decision  to  the  contrary  is  error — 

First,  in  stating  the  office  rule,  which  requires  six  months'  residence 
before  a  homestead  entry  can  be  commuted. 

Second,  in  applying  this  rule  to  the  case  in  hand. 

Third,  in  not  holding  that  the  proof  would  justify  making  this  case  an 
exception  to  the  rule,  providing  said  rule  is  applicable. 

The  rule  referred  to  has  been  of  long  standing,  and  was  made,  as  I  un- 
derstand, with  special  reference  to  pre-emption  cases. 

It  is  consequently  applicable  to  those  cases  which  in  their  characteristics 
bear  an  analogy  to  and  partake  of  the  nature  of  pre-emption  claims.  Ac- 
cepting this  rule  as  within  the  law  and  applying  it  as  above  indicated,  we 
find  that  the  case  under  consideration  comes  within  its  purview. 

Two  questions,  therefore,  present  themselves  for  consideration  and  an- 
swer: 

First.  Did  the  local  officers  in  allowing  appellant's  entry  by  commuta- 
tion of  homestead  violate  or  exceed  the  rule  ? 

Second.  If  they  did*  is  the  case  one  which,  in  view  of  all  the  facts  and 
circumstances,  would  warrant  its  being  excepted  out  of  the  rule? 

In  answering  these  questions,  it  is  necessary  to  recur  to  two  facts  brought 
out  by  the  evidence.  One  is,  that  appellant  did  as  a  matter  of  fact  reside 
upon  the  tract  for  a  period  of  six  months  prior  to  his  cash  entry.  The 
other  is,  that  there  was  less  than  six  months'  residence  between  the  date  of 
the  actual  cancellation  of  Spink's  entry  on  the  records  of  your  office  and 
the  date  of  appellant's  cash  entry,  the  first  date  being  June  21,  1884,  and 
the  latter  November  5,  1884.  The  actual  time  between  these  two  dates  is  a 
little  short  of  five  months. 

Your  decision  holds  that  appellant  could  gain  nothing  by  his  residence 
prior  to  the  actual  cancellation  as  above,  and  that,  as  six  months  thereafter 
had  not  elapsed  at  the  date  of  his  cash  entry,  said  entry  was  premature  and 
was  wrongly  allowed.  Your  conclusion  that  he,  though  a  successful  con- 
testant, gained  no  legal  right  by  virtue  of  his  residence  upon  the  tract  prior 
to  the  actual  cancellation  of  Spink's  entry  on  the  records  of  your  office,  to 
my  mind  raises  a  question  of  grave  doubt.  But  waiving  this  question,  and 
for  the  present  accepting  the  construction  placed  upon  the  rule  by  your  de- 
cision, I  pass  to  a  consideration  of  the  second  question  propounded  herein, 
to  wit,  is  the  case  one  which  in  view  of  all  the  facts  and  circumstances 
would  warrant  its  being  excepted  out  of  the  rule?  We  have  already  seen 
that  when  appellant  applied  to  commute  his  homestead  to  cash  entry,  he 
proved  an  actual  residence  of  six  months,  evidently  under  the  impression 
that  by  so  doing  he  was  fully  complying  with  the  law  and  regulations  as  to 
residence. 

His  belief  that  he  was  so  doing  was  confirmed  by  the  action  of  the  Regis- 
ter and  Receiver  allowing  his  entry.  No  bad  faith  can,  therefore,  be  im- 
puted. 'On  the  other  hand,  every  act  of  his,  from  the  date  of  the  initiation 
of  his  contest  to  that  of  his  entry,  appears  to  have  been  in  demonstration  of 
his  good  faith.  His  improvements  and  cultivation  are  in  value  and  extent 
very  far  beyond  the  average  usually  made  and  had  in  six  months.     The  rea- 
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son  and  purpose  of  the  rule  under  consideration  is,  as  I  understand  it,  to 
furnish  evidence  of  good  faith  under  the  settlement  laws.  That  evidence 
seems  to  be  abundant  and  conclusive  in  this  case,  and  therefore  the  purpose 
of  the  rule  is  subserved,  though  its  letter  may  not  have  been  strictly  com  • 
plied  with. 

While  the  cases  are  rare  which  would  justify  an  exception  to  a  well  estab- 
lished rule  of  the  Department,  this,  in  my  judgment,  is  such  a  case  as  would, 
for  the  reasons  herein  given,  and  in  view  of  all  the  facts  and  circumstances, 
warrant  its  being  excepted  out  of  the  rule  in  question.* 

Your  decision  is  therefore  reversed.  You  will  reinstate  the  cash  entry  of 
Hoskyn,  and  issue  patent  on  the  same. 


NOAH  HERRELL. 


The  regulations  governing  the  period  of  residence  required  in  case  of 
commutation  are  for  the  purpose  of  securing  an  assurance  of  good  faith  on 
the  part  of  the  entryman;  but  where  good  faith  is  clearly  apparent,  and  a 
substantial  compliance  with  the  regulations  is  shown,  exceptions  are  justified, 
especially  under  those  requirements  which  govern  the  manner  of  proof  but 
do  not  affect  its  quality. 

An  entryman  who  was  qualified  and  prepared  to  commute,  but  through 
misinformation  received  at  the  local  office,  submitted  ordinary  homestead 
proof,  which  was  found  insufficient  as  to  the  period  of  residence,  may  be 
permitted  to  commute,  although  the  residence  shown  will  not  cover  the  six 
months  immediately  preceding  final  entry. 

Secretary  ViLAS  to  Acting  Commissioner  Stockslager,  March  lo,  1888.     (6  L.  D.,  573 
15  C.  L.  O.,  149)  

FRANK  L.  RAY. 

Residence. — The  homesteader's  final  proof  shows  that  he  was  absent  about 
five  months  each  year,  for  the  purpose  of  earning  money  to  improve  his 
homestead.  This  makes  a  lack  of  one  year  and  eight  months  of  the  five 
years'  residence  required  by  law.  Claimant  is  allowed  sixty  days  within 
which  to  show  cause  why  his  entry  should  not  be  canceled,  and  why  further 
time  should  be  allowed  him  in  which  to  show  a  bona  fide  residence. 

Assistant  Commissioner  Stockslager  to  Register  and  Receiver,  Fargo,  Dakota,  August  5, 
1887.     (14  C.  L.  O.,  147.) 

SNELL  vs.  BANKS. 

Residence. — Additional  time  is  allowed  the  claimant  in  which  to  comply  with  the  home- 
stead law  in  the  matter  of  residence,  and  his  case  will  be  submitted  to  the  Board. 

Secretary  ScHURZ  to  Commissioner  VfllAAMASO^,  January  7,  1881. 

I  have  considered  the  case  of  W.  H,  Snell  vs.  Rivers  Banks,  involving 
the  N.  E.  %  Section  12,  Tp.  26  South,  Range  9  West,  Wichita,  Kansas,  on 
appeal  by  Banks  from  your  decision  of  May  3,  1880,  holding  his  homestead 
entry  on  said  tract  for  cancellation  for  failure  to  comply  with  the  require- 
ments of  the  homestead  law  in  respect  to  residence. 

Banks  made  entry  of  this  tract  on  November  4,  1874,  and  soon  thereafter 
commenced  to  improve,  and  annually  to  cultivate  it,  so  that  at  the  date  of 
the  hearing  in  November,  1878,  he  had  about  60  acres  under  cultivation,  a 

•JAMES  W.  CONNELLA. 

Commuied  HomtstHut  Entry— Residence.— In  making  commutation  proof,  it  is  not  absolutely  essential 
that  the  residence  shown  should  cover  a  period  of  six  months  after  entry. 
Acting  Secretary  Muldrow  to  Commissioner  Sparks,  March  5,  tSM.    (4  L.  D.,  4x8;  '3  C.  L.  O.,  x8.) 
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well,  stable,  more  than  3000  forest  trees  planted,  and  a  building  14x16  feet 
erected  in  July,  1876.  He  does  not  claim  to  have  resided  on  the  tract 
prior  to  this  date,  but  with  his  widowed  mother,  who  occupied  120  acres  of 
improved  land  about  27  miles  from  the  tract  in  dispute,  and  who  seems  to 
have  been  dependent  upon  him  for  the  care  and  oversight  of  her  business 
and  estate.  After  the  erection  of  said  building,  which  was  chiefly  used  as  a 
granary,  he  occasionally  slept  and  ate  therein,  with  his  family,  but  failed  to 
make  it  his  actual  home  prior  to  the  initiation  of  the  contest  in  August, 
1878.  His  improvements  and  cultivation  of  the  tract  sufficiently  answer 
the  requirement  of  the  law  in  these  respects.  To  this  extent  his  good  faith 
satisfactorily  appears;  but  beyond  question,  he  did  not  make  the  tract  his 
real  residence,  and  failed  to  comply  with  this  essential  requirement  of  the 
homestead  law  ;  and  were  there  an  adverse  party  in  interest,  such  failure 
might  be  sufficient  to  defeat  his  claim.  But  there  is  no  such  party,  and  the 
interest  of  the  Government  and  Banks  are  alone  involved. 

I  therefore  modify  your  decision,  and  direct  that  upon  his  final  proof 
showing  compliance  with  the  law  as  to  residence  for  five  years  after  the  initi- 
ation of  the  contest,  the  case  be  referred  to  the  Board  of  Equitable  Adjudi- 
cation ;  and,  as  a  part  of  said  five  years,  he  will  be  credited  with  the  time, 
if  any,  to  which  he  may  be  entitled  as  a  soldier  in  the  war  of  the  rebellion, 
under  Section  2305  of  the  Revised  Statutes. 


HENRY  B.  MAY. 


Commutation  Proof— Residence. — The  proof  submitted  does  not  show  sat- 
isfactory compliance  with  the  law  in  the  matter  of  residence,  but  as  bad 
faith  does  not  appear,  further  time  is  accorded,  within  the  lifetime  of  the 
entry,  in  which  to  perfect  residence.*     (4  L.  D.,  557;  13  C.  L.  O.,  89.) 

Acting  Secretary  MULDROW  to  Cimtmissioner  SPARKS,  yune  5,  1886. 


PETER  WEBER. 


Residence — Commutation. — Where  the  residence  shown  on  final  proof  is  found  tnsuffideot, 
but  bad  faith  is  not  apparent,  the  entryman  may  be  permitted  to  submit  commutatioa 
proof,  although  the  statutory  life  of  the  original  entry  has  expired. 

First  Assistant  Secretary  MuLDROW  to  Commissioner  Stockslager,  December  4,  1888. 

I  have  considered  the  case  of  Peter  Weber,  involving  the  S.  E.  ^  of  sec- 
tion I,  T.  loi  N.,  R.  55  W.,  Mitchell,  Dakota,  on  appeal  from  your  deci- 
sion holding  for  cancellation  both  his  original  homestead  entry  and  his  fipal 
certificate  for  said  land. 

The  entry  was  made  June  10,  1879,  ^"^^  ^^^  proof  March  19,  1886. 
The  final  certificate  was  issued  March  23,  1886. 

In  an  afiidavit  duly  corroborated,  dated  April  14,  1887,  the  entryman 
states  that  he  has  not  alienated  any  part  of  said  land,  but  has  used  it  for  a 
farm  and  home  for  himself  and  family  (having  married  since  making  proof) 
and  has  made  valuable  improvements,  viz :  a  frame  barn  thirty  by  thirty- 
two,  value  three  hundred  dollars,  six  acres  of  breaking,  valued  at  eighteen 
dollars  ;  twenty  dollars  of  fencing,  and  a  well  sixteen  feet  deep,  valued  at 
twenty  dollars. 

The  proof  does  not  show  to  my  satisfaction  that  the  residence  of  the  en- 
tryman during  the  whole  period  claimed  was  on  the  tract  involved,  to  the 


bad 

ment  and  maintenance  wi  « t^w,*»,»*.m  %.v>.i%iiiu 

bell  vs.  Moore,  3  L.  D.,  a^,  la  C.  L.  C,  37. 
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exclusion  of  one  elsewhere.  There  is,  however,  no  adverse  claim,  and  no 
testimony  controverting  his  statements.  His  residence  after  proof  was 
made  as  stated  in  his  affidavit,  and  the  valuable  improvements  made  by  him 
may  be  taken  into  consideration  as  showing  that  the  entry  was  not  made  in 
bad  faith,  but  with  the  intention  of  securing  the  tract  for  a  home.  The 
statements  of  the  en  try  man,  however,  are  not  corroborated.  Under  these 
circumstances,  while  the  entry  cannot  be  passed  to  patent  on  the  proof  sub- 
mitted, and  while  new  proof  cannot  be  made  within  the  statutory  period,  I 
will  so  modify  your  decision  as  to  give  the  entryman  the  opportunity  within 
ninety  days  after  the  receipt  of  notice  hereof  to  commute  his  entry  in  ac- 
cordance with  the  provisions  of  Section  2301,  R.*S.* 


LAWRENCE  vs.  PHILLIPS. 

Residence — Final  Proof. — ^The  right  to  submit  final  proof  and  receive  patent  in  case  of  an 
entry  made  by  a  single  woman  is  not  defeated  or  abridged  by  her  marriage  and  removal 
from  the  land  after  fulfilling  the  statutory  period  of  residence. 

Acting  Secretary  MuLDROW  to  Commissioner  Sparks,  September  9,  1887. 

It  is  contended,  however,  that  the  marriage  of  defendant  before  making 
final  proof,  and  living  with  her  husband  away  from  the  homestead,  was  a 
change  of  residence  and  abandonment  of  the  land. 

Section  2291  of  the  Revised  Statutes  provides: 

"No  certificate,  however,  shall  be  given,  or  patent  issued  therefor,  until 
the  expiration  of  five  years  from  the  date  of  such  entry ;  and  if  at  the  ex- 
piration of  such  time,  or  at  any  time  within  two  years  thereafter,  the  person 
making  such  entry,  or  if  he  be  dead  his  widow,  or  in  case  of  her  death  his 
heirs  or  devisee,  or  in  case  of  a  widow  making  such  entry,  her  heirs  or  de- 
visee in  case  of  her  death,  proves  by  two  credible  witnesses  that  he,  she  or 
they  have  resided  upon  or  cultivated  the  same  for  the  term  of  ^st,  years  im- 
mediately succeeding  the  time  of  filing  the  affidavit,  and  makes  affidavit  that 
no  part  of  such  land  has  been  alienated,  except  as  provided  in  section  2288, 
and  that  he,  she  or  they  will  bear  true  allegiance  to  the  Government  of  the 
United  States,  then,  in  such  case,  he,  she,  or  they,  if  at  that  time  citizens 
of  the  United  States,  shall  be  entitled  to  a  patent  as  in  other  cases  provided 
bylaw." 

Under  the  homestead  law  a  person  having  the  proper  qualification  as  to 
citizenship — being  the  head  of  a  family  or  a  single  person  of  proper  age,  and 
not  having  previously  exercised  the  homestead  right — may  be  entitled  to  one 
hundred  and  sixty  acres  of  the  public  land  by  making  homestead  entry 
thereof,  followed  by  a  bona  fide  settlement  and  residence  for  the  period  of 
five  years. 

It  is  therefore  settlement  and  residence  on  the  tract,  by  a  qualified  person, 
for  the  period  prescribed  by  the  statute,  that  determines  the  right  to  the 
land;  and  a  subsequent  disqualification  will  not  bar  the  entryman  of  the 
right  to  submit  proof  of  an  entry  made  while  qualified,  and  where  all  the 
requirements  of  the  law  had  been  fulfilled  prior  to  such  disqualification, 
provided  that  at  the  time  of  making  such  proof  he  is  a  citizen  of  the  United 
States  and  has  not  alienated  the  land. 

The  defendant  made  her  homestead  entry  December  16,  1879,  ^°^  ^^ 
period  of  five  years  immediately  succeeding  that  date  expired  December  16, 
1884.  During  all  this  time  she  was  a  qualified  entryman,  and  maintained  a 
continuous  residence  for  five  years — the  greater  part  of  the  time  being  actu- 
ally present  on  the  land,  and  the  remainder  of  the  time  having  a  construc- 
tive residence  thereon.     She  had  therefore  by  that  time  fulfilled  the  law  and 

*  A  tlmiUur  ruling  was  made  in  the  case  of  Gottlieb  Bosch,  15  C.  L.  O.,  356. 


474  HOMESTEADS. 

entitled  herself  to  the  homestead.  Her  subsequent  marriage,  five  months 
thereafter,  did  not  disqualify  her  from  proving  up :  nor  did  a  subsequent 
change  of  residence  forfeit  her  right  to  the  homestead.  Section  2297  of  the 
Revised  Statutes  provides  that — 

''  If  any  time  after  the  filing  of  the  affidavit  as  required  by  Section  2290^ 
and  be/ore  t/u  expiration  0/  the  five  years  mexiixonedi  in  Section  2291,  it  is 
proved,  after  due  notice  to  the  settler,  to  the  satisfaction  of  the  Register  of 
the  land  office,  that  the  person  having  filed  such  affidavit  has  actually 
changed  his  residence  or  abandoned  the  land  for  more  than  six  months  at 
any  time,  then  and  in  that  event  the  land  so  entered  shall  revert  to  the  Gov- 
ernment." 

It  seems  clear  from  this  section  that  residence  upon  the  homestead  is  not 
required  after  the  expiration  of  the  five  years,  as  a  prerequisite  of  obtaining 
patent  to  the  land :  nor  does  a  change  of  residence  after  that  period  forfeit 
a  right  already  acquired.  The  express  language  of  the  law  that  the  land 
shall  revert  to  the  Government  if  the  entry  man  actually  changes  his  resi- 
dence be/ore  the  expiration  of  five  years,  necessarily  implies  that  a  change 
of  residence  after  the  expiration  of  the  five  years  will  not  cause  it  to  revert. 

From  the  record  now  before  me,  I  am  satisfied  that  there  has  been  a  suffi- 
cient compliance  with  the  law  as  to  settlement  and  residence  for  the  full 
period  of  five  years,  and  that  the  right  of  the  defendant  to  submit  proof 
thereof  has  not  been  forfeited  or  impaired  by  her  subsequent  marriage  and 
change  of  residence. 

The  contest  will  be  dismissed,  and  defendant  will  be  allowed  to  make 
final  proof. 


NELS  J.  CHRISTENSEN  and  LAURA  A.  SALISBURY. 

Married  Persons — Residence. — Married  residence  cannot  be  maintained  on  separate  tracts. 
Two  persons  having  initiated  entries  for  adjoining  tracts  and  subsequently  married,  and 
resided  in  a  house  located  across  the  line,  the  woman  having  failed  to  establish  actual  res- 
idence on  the  land  until  after  marriage,  are  required  to  relinquish  one  of  the  tracts.* 

Acting  Commissioner  ANDERSON  to  the  Register  and  Receiver,  Huron^  Dak,,  Oct,  20,  1 888. 

Referring  to  homestead  entry  5892,  N.  E.  ]^  Sec.  13,  T.  118,  R.  63  W., 
(T.  C.  13 1 2),  Nels  J.  Christensen — and  homestead  entry  5894,  S.  E.  %,  Sec. 
13,  T.  118,  R.  63  W.  (T.  C.  932),  Laura  A.  Salisbury,  afterward  Christen- 
sen.— 

The  above  are  adjoining  tracts,  upon  which  claimants  made  their  entries 
on  the  same  day,  October  19,  1881,  and  shortly  afterward,  December  17, 
1 881,  married. 

She  made  final  proof  May  20,  1887,  and  he  November  29,  1887. 

While  the  testimony  shows  substantial  and  valuable  improvements  upon 
each  tract,  it  also  appears  that  she  and  Christensen,  her  husband,  lived  in  a 
house  built  across  the  line  of  their  adjoining  claims,  and  continued  to  reside 
thereon  up  to  the  dates  of  their  respective  proofs.  Her  alleged  residence 
upon  the  tract  claimed  by  her  did  not  commence  until  April  27,  1882, 
which  was  subsequent  to  her  marriage,  since  which  time  she  has  been  resid- 
ing with  her  husband,  and,  as  under  the  homestead  law  a  married  residence 
cannot  be  maintained  on  two  different  tracts  at  the  same  time,  both  entries 
are,  therefore,  suspended,  and  you  will  notify  the  claimants  that  they  will 
be  required  to  elect  which  one  of  the  said  entries  they  will  retain ;  after 
which  election  the  other  will  be  canceled,  Allow  the  usual  time  for  appeal, 
and  in  due  time  report  the  action  taken. 

*  Commissioner  Sparks,  in  a  letter  to  F.  T.  Berkey,  intimated  that  he  would  hold  as  is  done  in  this 
See  13  C.  L.  0.,a55. 
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ELLWOOD  FRYBERGER. 

Commissioner  McFarland  to  Ellwood  Fryberger,  Ellwood^  Kansas^  April  lo,  1884. 

If  a  pre  emption  settler  dies  before  establishing  his  claim  within  the  period 
limited  by  law,  and  his  widow  continues  to  reside  upon  the  land,  and  in  the 
meantime  (no  other  heirs  claiming)  makes  a  homestead  entry  thereof,  she 
will  be  entitled  to  credit  for  residence  under  said  homestead  entry,  from  the 
date  of  said  settler's  death  only.  Therefore  a  period  of  five  years'  residence 
upon  and  cultivation  of  the  land  from  this  time  would  be  required  before 
final  proof  could  be  submitted. 


SW ANSON  vs.  WISELY'S  HEIR. 

Residence — Heirs — Abandonment. — The  heirs  of  a  deceased  homesteader  are  not  required 
to  reside  on  the  land  in  order  to  protect  their  rights  under  the  entry. 

A  contest  charging  abandonment  and  failure  to  maintain  residence  must  fail  where  the  en- 
tryman  died  within  less  than  six  months  after  making  entry,  and  prior  to  the  establish- 
ment of  residence,  but  the  heirs  thereafter  cultivated  and  improved  the  land. 

First  Assistant  Secretary  Chandler  to  Acting  Commissioner  Stove, yufy  2,  1889. 

March  7,  1883,  George  A.  Wisely  made  homestead  entry  of  the  E.  j4  of 
the  N.  E.  X  and  the  E.  }4  of  the  S.  E.  }(  of  Section  20,  T.  17,  R.  16  W., 
Grand  Island,  Nebraska. 

October  26,  1885,  Charley  Swanson  filed  an  affidavit  of  contest  against 
said  entry,  charging  that  said  entryman  ''  has  wholly  abandoned  said  tract ; 
that  he  has  changed  his  residence  therefrom  for  more  than  six  months  since 
making  said  entry ;  that  said  tract  is  not  settled  upon  and  cultivated  by  said 
party  as  required  by  law." 

The  case  was  continued  by  stipulation  from  December  28,  1885,  to  March 
9,  1886,  upon  which  day  James  L.  Wisely  filed  a  motion  asking  to  be  made 
a  party  defendant  in  the  case,  and  in  support  thereof  filed  an  affidavit  stat- 
ing that  George  A.  Wisely  had  died,  and  that  the  affiant  was  his  sole  heir  at 
law.  The  motion  was  granted,  and  the  case  proceeded  to  trial  May  24, 
1886.  Upon  the  testimony  adduced  at  the  hearing  the  local  officers  found 
in  favor  of  the  defendent,  and  that  the  contest  should  be  dismissed.  June 
19,  1888,  your  office  affirmed  the  action  of  the  local  officers  and  dismissed 
the  contest. 

Swanson  appealed. 

The  entry  was  made  March  7,  1883,  and  the  testimony  shows  that  the 
entryman  died  August  26,  1883,  less  than  six  months  after  the  entry  was 
made.  It  is  not  shown  that  he  ever  settled  upon  the  land,  but  the  law 
allowed  six  months  from  the  date  of  entry  in  which  to  establish  residence. 
The  testimony  fails  to  show  that  the  tract  was  abandoned  by  the  entryman *s 
heir  at  law ;  on  the  contrary,  it  appears  that  as  soon  as  he  heard  of  the  en- 
tryman's  death,  he  commenced  the  erection  of  a  sod  house  upon  the  tract, 
and  that  he  has  broken  and  cultivated  several  acres  of  land  and  made  ar- 
rangements for  breaking  more. 

The  heirs  are  not  required  to  reside  upon  the  land,  but  only  to  cultivate  it. 
Tauer  vs.  The  Heirs  of  Walter  A.  Mann  (4  L.  D.,  433;  13  C.  L.  O.,  16). 

In  the  case  of  Stewart  ffs.  Jacobs  (1  L.  D.,  636;  7  C.  L.  O.,  135)  the 
entry  was  made  March  24, 1874,  and  the  entryman  died  June  25,  1874,  with- 
out having  entered  upon  or  cultivated  the  land.  The  contest  initiated  in 
November,  1877,  was  held  not  to  be  good  in  so  far  as  it  related  to  the  fail- 
ure of  the  entryman  to  establish  residence  upon  the  land  prior  to  his  death, 
which  occurred  before  six  months  had  expired  after  entry ;  but  was  sustained 
on  account  of  the  failure  of  the  heirs  of  Jacobs  to  keep  up  a  continuous  cul- 
tivation of  the  tract  after  the  expiration  of  said  six  months. 
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This  decision  is  directly  in  p>oint,  and  sustains  the  action  of  your  office. 
See  also  Townsend's  heirs  vs,  Spellman  (2  L.  D.,  77;  10  C.  L.  O.,  241). 
The  decision  appealed  from  is  affirmed. 


CALDWELL  vs.  GARDEN. 

Settlement  and  Residence — Advene  Possession. — As  the  settlement,  residence  and  caltiva- 
tion  of  the  homesteader  were  made  with  due  notice  of  the  bona  fide  claim  and  occupation 
of  another,  no  rights  were  acquired  thereby. 

Acting  Secretary  MULDROW  to  Commissioner  SPARKS,  January  8, 1886. 

I  have  considered  the  case  of  David  Caldwell  vs,  J.  E.  Garden,  involv- 
ing the  S.  W.  ^  of  S.  W.  J^  of  Sec.  3,  T.  2  N.,  R.  32  E.,  La  Grande  dis- 
trict, Oregon,  on  appeal  by  Garden  from  your  office  decision  of  March  6, 
1884,  permitting  Caldwell  to  make  pre-emption  declaratory  filing  for  the 
same,  and  holding  Garden's  homestead  entry  subject  thereto. 

It  is  plain  that  if  Garden's  homestead  entry  has  any  right  upon  the  record 
at  all,  it  is  a  right  superior  to  that  of  Caldwell,  by  reason  of  priority;  and 
Caldwell's  filing  must  stand  subject  to  his  entry.  Let  us,  then,  examine  the 
character  of  Garden's  claim  to  the  tract  in  question. 

The  evidence  shows  that  there  was  a  general  understanding  throughout 
the  neighborhood  that  when  the  region  thereabout  should  become  more 
thickly  settled,  a  road  would  be  laid  out  along  the  line  of  the  tract  in  con- 
troversy. In  anticipation  of  such  road,  Caldwell  constructed  the  ditch  and 
fence  enclosing  his  claim  thirty  feet  inside  of  the  surveyed  boundary  line — 
considering  the  strip  outside  of  said  ditch  and  fence  as  his  contribution  to- 
ward the  contemplated  road.  It  was  upon  the  strip  which  had  thus  been 
left  for  road  purposes — outside  of  Caldwell's  ditch  and  fence — that  Garden 
erected  the  shanty  which  constituted  his  alleged  settlement.  At  one  time 
during  the  summer  Caldwell  was  absent  on  business  for  a  few  days.  During 
his  absence  Garden  employed  a  man  to  enter  Caldwell's  enclosure  and 
break  about  two  acres  of  his  land.  It  is  not  shown  by  whom  the  fence  was 
broken  and  taken  down ;  it  was  up  and  in  good  condition  when  Caldwell 
went  away — it  was  down  when  he  returned,  and  he  repaired  it.  Garden 
alleges  the  plowing  to  have  been  done  by  his  procurement — and  this  consti- 
tutes all  the  cultivation  done  by  him  upon  the  tract.  The  question  of  Gar- 
den's residence  was  entered  into  exhaustively  upon  the  hearing.  Garden 
frequently  referred  to  the  tract  in  controversy  as  his  "home;"  but  when 
questioned  as  to  how  frequently  he  was  there,  and  how  long  he  remained 
there,  the  nearest  to  a  definite  answer  that  could  be  obtained  from  him  was 
this : 

"I  was  running  a  cigar  store  and  tobacco  house  in  Pendleton.  I  ran  the 
house  till  about  ten  o'clock  at  night,  and  then  sometimes  would  stay  in  town 
and  sometimes  would  go  home." 

Garden's  strongest  witness,  after  testifying,  **  I  have  seen  him  there  often 
and  staid  with  him  nights,"  on  cross-examination  explains  that  he  has  seen 
him  there  "several  times,"  and  has  staid  with  him  "once."  Another  of 
Garden's  witnesses  testifies  to  knowing  of  his  sleeping  in  the  house  "  half  a 
dozen  times  or  more,"  during  the  interval  between  the  date  of  his  alleged 
settlement,  August  21,  1882,  and  that  of  the  hearing,  November  17,  1883. 
Caldwell,  upon  whose  claim  Garden  built  his  house,  testifies  that  he  has 
"never  seen  him  there."  Garden's  nearest  neighbor,  living  "not  quite 
sixty  rods  "from  his  house,  testifies  that  he  has  "never  seen  him  there." 
It  is  clear  that  in  Garden's  case,  absence  from  his  claim  has  been  the  rule, 
and  presence  the  exceedingly  rare  exception,  and  that  he  never  has  estab- 
lished a  bona  fide  residence  upon  the  tract  in  question.     Garden  on  cross- 


HOMESTEADS.  477 

examination  acknowledged  that  at  the  time  he  built  his  shanty  on  the  corner 
of  the  tract  in  controversy,  he  knew  that  Caldwell  claimed  it,  had  enclosed 
it,  and  was  occupying  it  (with  the  remainder  of  the  tract  enclosed  by  him) 
as  his  home,  under  color  of  what  he  supposed  to  be  a  valid  right  from  the 
railroad  company.  Such  residence  and  occupation  Garden  was  bound  to 
recognize ,  and  his  seeking  title  under  such  circumstances  is  simply  an  en- 
deavor to  make  the  United  States  Government  an  accessory  to  him  in  the 
perpetration  of  a  bare-faced  fraud.  But  ''under  no  circumstances  will" 
the  Department  ''  permit  itself  willingly  to  be  made  an  instrument  to  further 
the  fraudulent  designs  of  an  individual  who  is  seeking  to  acquire  title  to 
land  to  which  he  has  no  right."  Johnson  vs,  Johnson  (4  L.  D.,  158;  12 
L.  O.,  183). 

For  the  reasons  herein  stated  I  modify  said  office  decision  of  March  6, 
1884,  and  direct  that  Gald well's  pre-emption  filing  be  allowed,  and  that 
Garden's  homestead  entry  be  canceled. 


EDSON  O.  PARKER. 

Soldier^ s  D,  S. — Scrip  Location — Residence, — A  homestead  entry  made  before  the  circular 
regulations  of  December  15, 1882,  will  not  be  held  illegal,  though  the  entryman  had  pre- 
viously filed  a  soldier's  declaratory  statement  for  another  tract 

A  settler  who  makes  scrip  location  of  the  subdivision  on  which  his  house  is  situated,  and 
then  removes  to  the  other  part  of  the  land  embraced  within  his  original  settlement  and 
makes  homestead  entry  thereof,  will  not  be  entitled  to  credit  for  residence  on  the  tract 
covered  by  his  scrip  location. 

Regular  homestead  proof  may  be  made  under  Section  2291  Revised  Statutes,  where  com- 
mutation proof  has  been  rejected  and  permission  to  submit  new  proof  is  accorded. 

first  Assistant  Secretary  Chandler  to  Acting  Commissioner  Stone,  June  4,  1889. 

I  have  considered  the  appeal  of  Edson  O.  Parker  from  your  office  decis- 
ions of  June  II  and  October  i,  1887,  holding  for  cancellation  his  home- 
stead entry  for  the  W.  }i  of  the  S.  E.  i^,  and  the  S.  E.  ^  of  the  S.  E.  ^ 
of  Sec.  II,  T.  112  N.,  R.  72  W.,  Huron,  Dakota,  land  district.  (Mitchell 
series. ) 

The  plat  of  this  township  was  filed  in  the  Mitchell  land  office,  September 
19,  1882. 

On  June  9,  1882,  Parker  applied  to  file  Valentine  scrip  certificate  E — 215, 
on  forty  acres  of  land  described  by  metes  and  bounds,  and  also  as  the  N.  £. 
^  of  the  S.  E.  ^  of  Sec.  11,  T.  112  N.,  R.  72  W.,  said  description  being 
based  upon  a  survey  made  by  the  county  surveyor  of  the  county  in  which 
said  land  was  situated.  Final  certificate  was  issued  on  this  location  Sep- 
tember 20,  1882. 

On  the  last  named  day  Parker  made  homestead  entry  for  the  W.  ^  of  the 
S.  E^,  and  the  S.  E.  %  of  the  S.  E.  ^  of  said  section.  On  the  same 
day  Mrs.  Lucinda  A.  E.  Robinson  applied  to  file  pre-emption  declaratory 
statement  for  the  S.  E.  j^  of  said  section,  alleging  settlement  May  24,  1882. 
This  application  was  refused  by  the  local  officers  because  the  N.  E.  ^  of  the 
said  S.  E.  ^  was  embraced  in  Parker's  Valentine  scrip  location.  Mrs. 
Robinson  appealed  from  the  decision  of  the  local  officers,  and  the  papers 
were  transmitted  to  your  office  December  22,  1882. 

In  your  office  decision  of  April  9,  1883,  the  local  officers  were  directed 
to  accept  Mrs.  Robinson's  declaratory  statement,  it  being  said  in  that  deci- 
sion— *'  she  will  be  allowed  to  file  for  the  land  claimed,  the  right  of  Parker 
under  his  Valentine  scrip  location  and  homestead  entry  to  be  subject  to 
whatever  right  was  vested  in  her  by  virtue  of  her  settlement  on  said  tract." 

In  the  meantime  Parker  had  given  notice  of  his  intention  to  submit  final 
proof  under  his  homestead  entry  on  November  29,  1882.     Against  the  ac- 
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ceptance  of  such  final  proof  Mrs.  Robinson  protested,  because  of  the  pen- 
dency of  her  appeal  from  the  action  of  the  local  officers  refusing  to  accept 
her  declaratory  statement.  Afterwards  various  affidavits  were  filed  by  each 
party  attacking  the  validity  of  the  claims  of  the  other,  and  various  orders 
were  made  by  the  local  officers.  During  the  summer  of  1883  a  hearing  was 
finally  had,  at  which  a  large  amount  of  testimony  was  submitted  by  each 
party.  The  local  officers  seem  to  have  retained  this  testimony  and  the  re- 
cord of  the  case  in  their  office  for  a  long  time. 

On  May  20,  1884,  ^  paper  was  filed  in  this  case  which  reads  as  follows: 

An  amicable  settlement  having  been  made  in  the  above  entitled  case,  I  hereby  withdraw 
my  protest  against  said  Parker's  proof,  file  herewith  my  relinquishment  under  my  D.  S. 
No.  4075  for  said  tract,  and  withdraw  all  claim  to  same. 

(Signed)  LUCINDA  A.  E.  ROBINSON. 

The  local  officers  finally  transmuted  the  record  in  the  case  June  10,  1886, 
as  a  defaulted  contest. 

In  the  decision  of  your  office  of  June  11,  1887,  it  was  said : 

It  only  becomes  under  the  circumstances  necessary  to  dismiss  the  contest  as  far  as  Robin* 
son's  rights  are  concerned,  and  to  declare  her  case  as  closed  and  consider  the  record  so  far 
as  the  facts  bear  upon  the  validity  of  Edson  O.  Parker's  final  homestead  entry. 

After  considering  the  case,  it  was  found  that  Parker's  entry  was  invalid, 
his  final  proof  fraudulent,  and  said  entry  was  held  for  cancellation.  From 
that  decision  and  the  denial,  October  i,  1887,  of  your  office  of  his  motion 
for  a  review  of  said  decision,  Parker  appealed.  The  only  questions  now  be- 
fore me  for  determination  are  as  to  the  validity  of  Parker's  homestead  entry 
and  the  sufficiency  of  his  final  proof  thereunder.  In  the  determination  of 
these  questions  it  is  proper  to  consider  the  testimony  adduced  at  the  hearing 
heretofore  mentioned. 

It  was  claimed  by  Robinson,  and  held  in  your  office,  that  Parker's  entry 
was  illegal  because  he  had  exhausted  his  homestead  right  by  the  filing  of  a 
soldier's  declaratory  statement  for  other  land  prior  to  the  date  of  said  entry. 

In  1880,  before  going  to  Dakota.  Parker  filed  a  soldier's  declaratory  state- 
ment for  other  land,  believing,  as  he  says,  from  the  circulars  of  your  office 
and  the  advice  of  attorneys,  that  even  if  he  did  not  conclude  to  enter  said 
land,  that  such  filing  would  not  affect  his  homestead  right,  but  only  his 
right  to  file  another  homestead  declaratory  statement.  He  visited  the  land 
in  November,  18S0,  and  being  pleased  with  it  concluded  to  make  home- 
stead entry  therefor ;  made  arrangements  to  have  a  house  built,  and  made 
out  the  papers  for  his  entry,  said  papers  being  sworn  to  before  the  clerk 
of  the  district  court.  He  then  went  after  his  family  and  household  goods, 
but  was  prevented  by  the  severe  weather  and  snow  blockades  from  return- 
ing until  the  following  June.  About  this  time  he  learned  that  his  applica- 
tion to  make  homestead  entry  had  been  rejected  because  not  sworn  to 
before  the  local  officers.  He  afterwards  filed  preemption  declaratory 
statement  for  said  land,  and  in  due  time  made  final  proof  and  entry  thereof 
under  the  pre-emption  law. 

It  was  formerly  the  practice  to  allow  one  who  had  filed  a  soldier's  declar- 
atory statement  to  make  entry  for  the  land  thus  filed  for  or  for  other  land  in 
his  discretion.  Circular  of  September  14,  1876  (2  C.  L.  L.,  472;  3  C.  L.  O., 
115),  and  this  practice  seems  to  have  continued  until  the  issuance  of  the  cir- 
cular of  December  15,  1882  (i  L.  D.,  648),  wherein  it  was  specifically  said, 
<'a  soldier  will  be  held  to  have  exhausted  his  homestead  right  by  the  filing 
of  his  declaratory  statement."  See  also  Stephens  vs.  Ray  (5  L.  D.,  133; 
13  C.  L.  O.,  161).  In  view  of  these  facts  I  am  not  inclined  to  cancel  this 
entry,  which  was  made  prior  to  the  circular  of  December  15,  1882. 

This  claimant  cannot  be  allowed  credit  for  residence  on  the  tracts  to 
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which  he  seeks  title  under  the  homestead  law  prior  to  June  12,  1882,  the 
date  on  which  he  removed  thereto  from  the  tract  for  which  he  had  filed 
Valentine  scrip.  Although  he  may  have  gone  on  the  land  with  the  inten- 
tion of  claiming  it  under  the  homestead  law,  yet  he  by  his  subsequent  action 
in  taking  under  another  law  the  tract  upon  which  his  dwelling  house  was 
until  that  time  situated,  and  upon  which  the  most  if  not  all  of  his  improve- 
ments had  been  made,  must  be  held  to  have  abandoned  that  intention.  His 
proof  made  December  i,  1882,  failed  to  show  the  period  of  residence  re- 
quired by  law,  and  was  therefore  prematurely  made.  Parker  now  asks  to  be 
allowed  to  make  proof  under  Section  2291,  and  receive  credit  for  his  service 
in  the  army.  He  not  having  commuted  said  entry,  I  can  see  no  good  rea- 
son for  refusing  to  approve  the  action  of  the  local  officers  issuing  to  him 
regular  homestead  final  certificate,  provided  the  proofs  heretofore  submitted 
satisfactorily  show  a  compliance  with  the  requirements  of  the  homestead 
law.  Killin  vs,  Suydam  (6  L.  D.,  324;  14  C.  L.  O.,  250);  James  A.  Jenks 
(8  L.  D.,  85;  15  C.  L.  O.,  265). 

Upon  examination,  however,  said  proofs  are  not  found  satisfactory.  The 
affidavits  which  furnish  the  only  information  as  to  Parker's  connection  with 
the  land  subsequently  to  December  i,  1882,  are  general  in  their  terms,  and 
make  no  statements  as  to  the  kind  or  value  of  the  improvements  or  the  char- 
acter of  his  residence  on  the  land.  The  entryman  will  be  allowed  to  give 
new  notice  and  submit  new  final  proof  showing  compliance  with  the  law  up 
to  the  date  of  the  final  certificate  heretofore  issued. 

The  decision  appealed  from  is  modified  in  accordance  with  the  views 
herein  expressed. 

A.  R.. ARCHIBALD. 

Residence — Naturalization. — Residence  alleged  under  the  homestead  law 
is  not  consistenfwith  the  maintenance  at  the  same  time,  in  another  State,  of 
the  residence  required  as  a  pre-requisite  to  citizenship  under  the  naturaliza- 
tion laws. 
Secretary  Vilas  to  Commissioner  Stockslager,  y«/K  24,  1888.     (7  L.  D.,  58.) 


JONES  ET  AL.  VS.  COLMORE. 

Bad  Faith, — The  making  of  a  homestead  entry  on  the  same  day  that  Bnal  proof  was  made 
on  pre-emption  entry  for  adjoining  land,  on  which  good  improvements  were  shown  to 
have  been  made ;  scanty  improvements  on  the  land  embraced  in  homestead  entry ;  fail- 
ure to  remove  stock  from  pre  emption  claim  to  homestead,  and  lack  of  evidence  showing 
bona  fide  residence  on  homestead  tract,  leads  to  the  conclusion  that  the  entry  was  made 
in  bad  faith,  and  it  is  therefore  ordered  canceled. 

Secretary  ViLAS  to  Commissioner  Stockslager,  May  II,  1888. 

Colmore  applied  to  enter  this  land  the  same  day  that  he  made  pre-emption 
cash  entry  of  a  tract  adjoining  the  homestead. 

The  improvements  on  the  pre-emption  claim  appear  to  have  been  of  a 
substantial  character,  and  it  is  alleged,  in  effect,  that  Colmore  in  fact  never 
actually  abandoned  his  residence  on  the  pre-emption  claim  and  established 
a  home  on  the  land  in  controversy.  The  house  on  the  homestead  is  de- 
scribed by  one  of  the  claimant's  witnesses  as  "ten  by  twelve,  of  logs,  six 
feet  high  on  sides,  no  floor,  no  windows,  covered  with  shakes.''  Colmore 
himself  described  the  house  as  "sixteen  by  sixteen,  logs,  one  window,  no 
floor,  covered  with  shakes." 

This  house  was  built,  it  is  alleged,  in  1879,  ^^^  furnished  with  bed,  bed- 
stead and  cooking  utensils.  Colmore  says  that  he  first  lived  in  a  frame 
shanty,  but  subsequently  moved  that  off  the  land  and  then  built  the  log 
house  described.     His  family  never  lived  on  the  homestead,  nor  did  it 
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occupy  the  pre-emption  claim,  but  resided  on  land  adjoining  the  home- 
stead. Colmbre  and  his  wife  lived  apparently  separate  and  apart,  the  chil- 
dren staying  with  the  latter,  and  in  June,  1^79)  a  decree  of  divorce  was 
obtained  at  the  suit  of  the  wife.  The  failure  of  the  family  to  reside  on  the 
land  is  thus  sufficiently  accounted  for. 

There  are  no  stables  or  buildings  suitable  for  the  care  of  stock  on  the 
homestead,  and  the  claimant  kept  such  as  he  had  on  the  pre  emption  claim. 
He  appears  to  have  had  about  twenty- five  acres  under  cultivation.  The 
claimant  swore  to  a  continual  personal  residence  on  the  homestead,  and  was 
corroborated  therein  by  his  witnesses ;  but  one  of  them  subsequently  admit- 
ted on  cross-examination  that  he  was  absent  from  the  State  during  three 
years  of  the  alleged  period  of  claimant's  residence.  On  the  other  hand,  the 
evidence  of  the  protestants  is  in  substance  to  the  effect  that  claimant  had  his 
home  either  on  the  land  adjoining  the  homestead  with  his  family,  or  on  the 
pre-emption  claim.  From  the  character  of  the  improvements,  and  the  fail- 
ure of  the  claimant  to  remove  his  stock  to  the  homestead,  I  am  of  the  opin- 
ion that  he  never  established  a  residence  in  good  faith  on  said  land,  to  the 
exclusion  of  one  elsewhere,  but  held  and  occupied  the  same  in  common  with 
his  pre-emption  claim,  staying  at  either  place  indifferently,  as  occasion 
might  require. 

As  to  the  character  of  the  land,  I  concur  in  your  finding  that  the  evi- 
dence furnished  does  not  overcome  the  presumption  in  favor  of  the  return 
as  made  by  the  Surveyor- General,  and  therefore  hold  it  agricultural. 

The  decision  appealed  from  is  accordingly  affirmed.  Colmore's  proof  is 
rejected,  and  his  entry  will  be  canceled. 


JOSEPH  W.  MITCHELL. 

Homestead  Entry — Pre  emption  Claim. — One  who  has,  after  due  compliance  with  the  pre- 
emption law,  submitted  final  proof,  may  legally  make  a  homestead  entry  for  another  tract, 
although  the  final  certificate  may  not  have  issued  on  his  pre-emption  proof. 

First  Assistant  Secretary  MULDROW  to  Commissioner  Stockslager,  November  30,  1888. 

I  have  considered  the  appeal  of  Joseph  W.  Mitchell  from  your  office  de- 
cision of  July  8,  1887,  holding  for  cancellation  his  homestead  entry  for  the 
S.  W.  %  of  Sec.  12,  T.  25  N.,  R.  29  E.,  North  Yakima  land  district,  Wash- 
ington Territory. 

Mitchell  made  homestead  entry  for  the  said  lands  June  6,  1884.  Your 
office  held  his  entry  for  cancellation  because  he  had  made  pre-emption  proof 
for  other  lands  April  28,  1884,  on  which  cash  certificate  did  not  issue  until 
June  16,  1884. 

It  appears  that  Mitchell's  pre-emption  claim  covered  the  S.  W.  ^  Sec. 
29,  T.  27  N.,  R.  30  E.,  land  district  aforesaid,  and  that  he  made  his  final 
proof  thereon  April  28,  1884,  before  the  deputy  clerk  of  the  district  court 
for  the  counties  of  Spokane,  Lincoln,  Douglas,  and  Adams,  Washington 
Territory;  the  cash  certificate  bears  date  June  16,  1884;  patent  issued  Au- 
gust 15,  1888. 

The  record  of  claimant's  pre-emption  claim  shows  that  he  had,  at  the  date 
of  his  final  proof,  complied  with  the  requirements  of  the  pre- emption  laws; 
though  the  legal  title  after  that  remained  in  the  United  States,  the  equitable 
title  was  in  him ;  he  could  have  then,  before  the  issuance  of  (he  cash  certiii. 
cate,  disposed  of  the  land  by  sale,  if  he  had  so  chosen.  See  Orr  vs.  Breach  (6 
L.  D.,  292 ;  15  C.  L.  O.,  i6i) ;  Magalia  Gold  Mining  Company  vs,  Fergu- 
son (6  L.  D.,  218 ;  14  C.  L.  O.,  212) ;  no  reason  is  therefore  apparent  why 
he  had  not  the  right  after  the  date  of  his  proof  to  make  a  homestead  entry. 

Your  decision  is  accordingly  reversed. 
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J.  J.  CAWARD. 

Separate  Residences. — A  homestead  claimant  cannot  maintain  separate  residences  on  public 
lands,  under  two  separate  and  distinct  laws,  either  of  which  exacts  a  single  continuous 
residence,  notwithstanding  the  exceptions  made  in  his  behalf  by  the  statutes. 

Secretary  Lamar  to  Commissioner  Sparks,  April  yi^  1885. 

I  have  considered  the  ex  parte  case  of  J.  J.  Caward  on  appeal  by  him 
from  your  decision  of  February  5,  1883,  wherein  you  rejected  his  applica- 
tion for  homestead  entry,  on  the  ground  that  he  held  another  tract  under 
the  preemption  laws,  for  which  he  had  not  made  final  proof  and  payment. 

Caward  made  pre-emption  declaratory  statement  for  one  parcel  of  land 
May  25,  1882,  and  on  December  22,  1882,  while  his  claim  for  the  land  held 
under  the  preemption  law  was  yet  incomplete,  presented  an  application  to 
make  homestead  entry  under  Section  2304  of  the  Revised  Statutes,  for  the 
W.  ]^  of  S.  E.  ^  of  Sec.  23,  and  the  W.  y^  of  N.  E.  ^  of  Sec.  26,  Tp. 
116,  R.  65,  Huron,  Dakota,  for  which  he  filed  homestead  declaratory  state- 
ment June  27,  1882. 

Section  2291  of  the  Revised  Statutes  provided  that  no  patent  shall  issue 
for  public  land — under  the  homestead  law — until  the  entryman  shall  prove 
that  he  has  resided  upon  such  land  for  five  years  immediately  succeeding 
the  date  of  the  homestead  entry. 

It  is  my  opinion  that  the  law  contemplates  that  the  residence  of  the  home- 
stead claimant  commences  from  the  date  on  which  he  makes  entry ;  and 
while  exceptions  have  been  made  in  his  behalf  in  the  Statutes,  still  he  can 
not  invoke  such  aid  to  enable  him  to  maintain  two  separate  residences  on 
public  lands,  under  two  separate  and  distinct  laws,  either  of  which  exacts  a 
single  continuous  residence.* 

Your  decision  is  afiirroed. 

h.— ABANDONMENT  AND  RELINQUISHMENT. 

CRONAN  vs.  CRIBB. 

Abandonment. — Claimant  after  the  abandonment,  on  receiving  certain  information,  imme- 
diately returned  to  the  land,  resumed  his  improvements,  and  commenced  his  residence 
thereon  as  soon  as  he  could  erect  his  house.  He  appears  to  have  acted  in  good  faith, 
and  there  is  no  reason  to  believe  he  would  have  absented  himself  from  the  land  except 
under  misapprehension  of  its  status, 

Secretary  Teller  to  Commissioner  McFarland,  December  4,  1884. 

I  have  considered  the  case  of  Thomas  Cronan  vs,  Robert  Cribb,  involv- 
ing the  latter's  homestead  entry  of  May  13,  1881,  for  the  N.  yi  of  the  S.  E. 
^  and  the  S.  ^  of  the  N.  E.  ^  of  Sec.  9,  Tp.  10,  R.  25  E.,  Gainesville, 
Florida,  on  appeal  by  said  Cribb  from  your  decision  of  December  19,  1883, 
holding  his  entry  for  cancellation. 

This  contest  was  commenced  April  5,  1883,  upon  allegations  of  Cribb*s 
abandonment  of  the  tract,  and  the  hearing  was  in  June  following. 

The  case  shows  that  shortly  after  his  entry,  Cribb  commenced  to  clear  the 
land  with  the  intention  of  making  it  his  home,  but  upon  information  that  it 
was  railroad  land  (which  supposed  fact  was  generally  believed  in  the  neigh- 
borhood, the  railroad  company  claiming  it),  he  discontinued  his  improve- 
ments, left  the  land,  and  sought  employment  elsewhere. 

This  absence  continued  for  about  two  years,  when  a  friend  addressed  the 


*Forother  cases  deciding  that  pre-empiion  and  homestead  claims  cannot  be  maintained  simultaneously, 

see  Carrie  L.  WheelocJc,  10  C.L.O.,  340;  Krichbaum  -     " '     ''     '"   •    ^    '-■  ''-" 

Collar,^  L.  D.,  36,  is  C.  L.  U.  361 ;  Allen  vm,  Curtins,  9 

P.  Tombs,  7  L.  D.,  315, 15  C.  L.  O.,  158;  Rufus  McConliss, 

kota.  Office,  9  C.  L.  O.,  313. 

31 


amestead  claims  cannot  t)e  maintained  simuiuneousiy, 
jm  w.  Perry,  5  L.  D.,  403,  it  C.  L.  O  ,  6x  ;  Collar  v». 
s,  1  L.  D.,  444;  Gehnuui  w.  Culp,  7  L.  D.,  447 ;  Arthur 
cConliss,  10  C.  L.  C,  41 ;  Instructions  to  Huron,  Da- 
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local  officers  in  his  behalf  to  ascertain  its  actual  status.  The  Register  re- 
plied under  date  of  March  14,  1883,  ^^^^  i^  ^^  "railroad  reserve  land/' 
but  soon  thereafter  corrected  his  statement,  saying  it  was  Government  land. 
Thereupon  (prior  to  the  commencement  of  the  contest),  Cribb  returned  to 
it,  '*  made  a  field,"  which  he  set  out  to  orange  trees,  planted  vegetables, 
erected  a  house,  and  moved  his  family  therein,  but  (the  latter)  not  until 
after  the  commencement  of  the  contest. 

I  am  unwilling  to  hold,  on  these  facts,  that  Cribb's  absence  from  the  land 
was  an  abandonment  under  the  law.  He  is  an  illiterate  man,  unable  to  read 
or  write,  and  was  permitted  by  the  local  officers  to  make  his  entry,  when 
they  appear  to  have  supposed  the  land  had  been  granted  to  the  company. 

When  advised  to  the  contrary,  Cribb  immediately  returned  to  the  land, 
resumed  his  improvements,  and  commenced  his  residence  thereon  as  soon  as 
he  could  erect  his  house.  He  appears  to  have  acted  in  good  faith,  and  there 
is  no  reason  to  believe  he  would  have  absented  himself  from  the  land,  ex- 
cept under  this  official  and  popular  misapprehension  of  its  status. 

I  do  not  think  a  wise  and  equitable  administration  of  the  law  requires, 
under  these  circumstances,  a  forfeiture  of  his  claim  (especially  in  view  of 
the  fact  thSit  the  contestant  has  no  claim  of  record,  nor  has  he  made  im- 
provements on  the  tract),  as  also  a  forfeiture  of  his  homestead  right,  which 
would  follow.     I  therefore  modify  your  decision  and  dismiss  the  contest. 


MADSEN  vs.  BERRY. 

Abandonmeni—  Residence^^Hofne. — In  a  contest  against  a  homestead  entry,  it  is  not  neces- 
sary to  prove  the  entry  man's  abandonment  for  six  months. 

If  the  contestant  proves  that  the  entryman  has  not  made  the  tract  involved  his  home  and 
resided  thereon,  the  entry  should  be  canceled. 

Acting  Commissioner  Harrison  to  Register  and  Receiver ^  Niobrara,  Neb,^July  25,  1885. 

I  have  considered  the  case  of  Lars  Madsen  vs,  Mary  A.  Berry,  involving 
H.  E.  No.  7904,  made  September  5,  1882,  upon  E.  ^  of  S.  E.  ^,  N.  W. 
%  of  S.  E.  ^,  N.  E.  ^  of  S.  W.  X  Sec.  4,  Tp.  27  N.,  R.  5  W.,  on  ap- 
peal from  your  decision  in  favor  of  the  defendant. 

The  complaint  dated  May  24,  1884,  alleges  abandonment  and  failure  in 
regard  to  residence  and  cultivation.  The  defendant  is  a  single  woman,  and 
by  occupation  a  school  teacher. 

About  eight  acres  of  the  tract  were  cultivated  to  oats  in  the  spring  of 
1884.     No  other  cultivation  is  shown. 

There  is  a  small  house  upon  the  tract,  but  when  the  same  was  built  does 
not  appear. 

All  the  witnesses  on  the  part  of  the  plaintiff  testify  that  the  house  is  not 
habitable  in  cold  weather. 

They  state  that  it  is  full  of  cracks,  and  that  a  person  standing  outside  can 
readily  see  through  the  house.  They  further  state,  and  it  is  not  contra- 
dicted, that  the  house  had  no  window  prior  to  April  18,  1884.  Two  of  the 
witnesses  were  at  the  house  at  least  twice  a  week  from  October,  1883,  to 
May,  1884,  and  saw  nothing  to  indicate  that  any  person  resided  there.  A 
careful  examination  of  the  testimony  submitted  by  the  plaintiff  leads  in- 
evitably to  the  conclusion  that  the  defendant  has  not  made  the  tract  in 
question  her  residence  and  Jiome  as  contemplated  by  law.  The  qualifications 
of  the  plaintiff's  witnesses,  their  frequent  observation  of  the  tract  and  their 
means  of  knowing  the  facts  to  which  they  testify,  are  such  as  to  entitle  their 
testimony  to  great  weight. 

On  the  other  hand,  the  testimony  of  the  witnesses  on  the  part  of  the  de- 
fendant is  indefinite  and  evasive.     When  asked  to  testify  in  regard  to  the 
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defendant's  residence  upon  the  land,  they  state  that  "  she  was  there  as  much 
as  her  health  and  occupation  would  permit."     Her  home,  in  fact,  appears 
to  have  been  with  her  brother,  who  resides  three  or  four  miles  distant  from 
the  land  in  question. 
Your  decision  is  reversed,  and  the  entry  held  for  cancellation. 

[Note. — This  decision  was  afBrmed  by  Secretary  Vilas. — Editor.] 


BURKHOLDER  vs.  SKAGEN. 

Abandonment — Neighbors. — It  is  not  a  suflficient  excuse  for  abandonment  that  it  was  brought 
about  through  the  erroneous  advice  of  neighbors,  and  rights  so  lost  cannot  be  recovered 
by  a  return  to  the  land. 

Acting  Secretary  MuLDROW  to  Commissioner  Sparks,  October  2,  1885. 

I  have  considered  the  case  of  C.  L.  Burkholder  vs.  Albert  O.  Skagen,  as 
presented  by  the  appeal  of  Burkholder  from  the  decision  of  your  office  dated 
July  I,'  1884,  dismissing  his  contest  against  said  Skagen 's  homestead  entry 
No.  2755,  covering  the  N.  W.  y^  of  Section  14,  Tp.  123  N.,  R.  54  W., 
Grand  Forks  land  district,  Dakota. 

Upon  the  evidence  submitted  the  Register  and  Receiver  found  that  from 
the  date  of  said  entry  until  after  the  initiation  of  said  contest,  Skagen  did 
not  reside  on  the  land  nor  comply  with  the  requirements  of  the  homestead 
laws ;  that  his  failure  was  due  to  the  erroneous  advice  received  from  his  neigh- 
bors, but  that  on  account  of  his  good  faith  the  land  should  not  be  taken 
from  him.  Upon  appeal  your  office  held  that  Skagen  "  never  prior  to  con- 
test, established  a  bona  fide  residence  on  the  land,"  that  his  failure  to  com- 
ply strictly  with  the  law  was  due  to  sickness  and  bad  advice,  and  that  equity 
and  justice  demand  that  his  claim  should  not  be  taken  from  him. 

It  is  conceded  by  the  finding  of  the  district  land  officers,  and  by  the  de- 
cision of  your  office,  that  Skagen  did  not  establish  a  bona  fide  residence 
prior  to  March,  1883,  nearly  two  years  from  the  date  of  the  said  entry. 
When  he  left  for  Norway  he  had  no  intention  of  returning  until  March, 
1882,  and  at  that  time  he  had  no  residence  on  the  tract.  True,  he  was  a 
single  man,  and  however  commendable  his  action  in  going  to  Norway  for 
his  mother  may  seem,  it  cannot  be  considered  a  sufficient  excuse  for  failure 
to  comply  with  the  beneficent  provisions  of  the  homestead  law.  It  has  been 
repeatedly  held  by  this  Department  that  until  residence  is  established  in 
good  faith,  excuses  for  absence  will  not  be  received.  Harris  vs,  Radcliffe 
(2  L.  D.,  147;  10  L.  O.,  209) ;  George  W.  Sheppard  (2  L.  D.,  154;  10  L. 
^•>  36) ;  Pluggert  vs,  Empey  (2  L.  D.,  152 ;  11  L.  O.,  20) ;  Amly  vs.  Sando 
(2  L.  D.,  142 ;  II  L.  O.,  pp.  50  and  53). 

It  does  not  appear  that  Skagen  made  any  effort  to  establish  residence  prior 
to  March,  1883,  and  it  is  difficult  to  understand  why  he  should  be  so 
anxious  to  bring  his  aged  mother  from  Norway  when  he  had  provided  no 
home  for  her  when  she  should  arrive.  The  counsel  given  him  by  his  neigh- 
bors is  no  excuse  for  his  abandonment,  and  the  advice  given  him  by  the 
Receiver  can  confer  upon  Skagen  no  rights  which  had  already  been  for- 
feited. Upon  a  careful  examination  of  the  whole  case,  I  am  of  the  opinion 
that  the  allegation  of  the  contestant  is  sustained ;  that  the  excuse  offered 
for  the  claimant's  laches  is  insufficient,  and  that  said  entry  should  be  can- 
celed.    Said  decision  is  therefore  reversed. 
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LANSDALE  vs.  RYAN. 

Forfeiture — Inability. — ^The  law  was  intended  to  give  homes  to  bona  fide  seekers  for  soch 
homes,  willing  to  comply  with  the  law ;  and  any  one  who  knows  he  is  not  in  a  condition 
to  comply  with  the  law ;  when  he  makes  an  entry,  is  not  exempt  from  a  forfeiture  on  the 
ground  of  such  inability,  be  it  poverty,  business,  or  otherwise. 

Assistant  Commissioner  Harrison  to  Register  and  Recewer^  Aberdeen^  Dakota,  May  5, 
1885. 

This  claimant  never  made  a  home  of  this  tract.  He  may  have  intended 
to  some  time,  but  judging  by  his  acts,  and  it  is  by  his  acts,  and  not  his  in- 
tentions, that  this  office  must  be  governed,  he  never  intended  to  comply 
with  the  law. 

It  seems  to  be  the  prevailing  opinion  of  many  in  Dakota  that  as  long  as 
a  claimant  or  some  member  oi  his  family  visits  his  claim  once  or  twice  every 
six  months,  no  contest  can  be  sustained  against  the  entry,  especially  if  the 
en  try  man  is  a  poor  man.  Poverty,  and  that  I  do  not  think  exists  in  this 
case,  has  its  extenuating  circumstances,  but  cannot  be  an  excuse  for  holding 
land  for  more  than  a  year  with  but  a  pretence  as  to  residence  and  improve- 
ments. Under  the  most  liberal  construction  of  the  law,  I  cannot  see  how 
such  evasions  of  the  law  can  be  construed  to  be  a  compliance  therewith. 
Otherwise  any  one  living  and  carrying  on  business  at  a  distance  from  his 
claim  might  very  easily  hold  land  with  impunity  for  any  length  of  time, 
without  any  advantage  to  any  one  except  himself. 

The  appeal  is  sustained  and  the  entry  held  for  cancellation. 


DORGAN  vs.  PITT. 

Actual  violence  is  not  necessary  to  constitute  duress.  It  may  be  brought  aboat  by  threats, 
and  it  is  sufficient  that  the  threats  be  such  in  character  as  are  calculated  to  operate  on  a 
person  of  ordinary  Brroness  and  inspire  a  just  fear  of  loss  of  life  or  great  bodily  injury. 

Failure  to  establish  and  maintain  residence,  by  personal  presence  on  the  land,  cannot  be 
construed  as  an  abandonment  when  resulting  from  duress. 

Secretary  ViLAS  to  Commissioner  Stockslager,  April  12,  1888. 

It  is  apparent  to  my  mind  from  the  testimony,  that  Pitt  never  intended 
to  relinquish  or  abandon  his  claim  to  the  land,  and  that  his  failure  to  estab- 
lish and  maintain  an  actual  residence  by  continual  personal  presence  thereon 
was  caused  by  the  acts  and  threats  of  violence  on  the  part  of  said  Murphys. 

The  testimony  further  shows  that  said  James  Murphy  was  not  a  qualified 
pre- emptor,  being  under  the  age  of  twenty-one  years  when  he  made  his 
said  pre-emption  filing,  and  being  therefore  a  mere  trespasser,  the  claimant 
had  a  superior  right  to  the  land. 

It  is  a  well  settled  principle  that  actual  violence  is  not  necessary  to  con- 
stitute duress.  It  may  be  brought  about  by  threats,  and  it  is  sufficient  that 
the  threats  be  such  in  character  as  are  calculated  to  operate  on  a  person  of 
ordinary  firmness  and  inspire  a  just  fear  of  loss  of  life,  or  great  bodily  in- 
jury. The  facts  disclosed  by  the  testimony  in  this  case  were,  in  my  opinion, 
amply  sufficient  to  fill  the  mind  of  claimant,  or  any  man  of  ordinary  firm- 
ness, with  the  belief  that  any  further  attempts  to  go  upon  this  land  would 
render  him  liable  to  great  bodily  injury,  and  probably  endanger  his  life. 

I  think,  therefore,  his  failure  to  maintain  a  residence  by  means  of  an 
actual  personal  presence  on  the  land  prior  to  the  vacation  thereof  by  the 
Murphys,  is  sufficiently  explained,  and  I  concur  in  your  conclusions  and 
affirm  your  judgment. 
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ANDERSON  vs.  ANDERSON. 

Abandonment. — The  charge  of  abandonment  will  not  lie  where  it  appears  that  residence 
was  established  and  the' subsequent  absence  was  the  result  of  judicial  compulsion. 

Secretary  Lamar  to  Commissioner  ^VKKKSt  July  7,  1 886. 

While  it  is  true  that  residence  under  the  homestead  law  must  be  continu- 
ous and  personal,  it  is  also  true  that  residence  once  established  can  be 
changed  only  when  the  act  and  intention  of  the  settler  unite  to  effect  such  a 
change.  Anderson  had  lived  on  this  tract  for  many  years,  and  up  to  the 
date  of  his  arrest  had  complied  with  the  requirements  of  the  law  as  to  resi- 
dence and  cultivation.  His  absence  from  the  land  since  that  date  is  by 
judicial  compulsion,  which  would  certainly  be  a  valid  excuse  for  temporary 
absence.  (Bohall  vs,  Billa,  ii4  U.  S.,  47;  4  C.  L.  O!,  162.)  I  am  there- 
fore of  opinion  that  claimant's  absence  from  the  land  under  imprisonment 
for  life  does  not  constitute  abandonment  under  the  homestead  law.  No 
other  question  is  presented  by  the  record  for  my  consideration.  Question 
as  to  the  making  of  final  proof  need  not  be  here  decided. 

The  question  dismissing  the  contest  is  affirmed. 


CIRCULAR— PREVENTION  OF  FRAUDS  IN  PUBLIC  LAND 
ENTRIES  AND  RELINQUISHMENTS. 

Commissioner  McFarland  to  Registers  and  Receivers,  yanuary  12,  1883. 

The  following  instructions  are  communicated  for  your  information  and 
guidance.  You  will  be  strictly  governed  thereby,  and  will  exercise  the 
greatest  vigilance  and  employ  the  most  decisive  action  in  carrying  the  same 
into  effect : 

"Whenever  relinquishments  of  preemption,  homestead,  or  timber  culture 
filings  or  entries  are  presented  at  your  office  within  such  time  after  entry,  or 
under  such  circumstances  in  respect  to  actual  or  presumptive  date  of  the  ex- 
ecution of  such  relinquishments,  or  in  respect  to  the  sale  or  traffic  therein, 
or  otherwise,  as  to  afford  reasonable  ground  to  believe  that  the  filing  or 
entry  was  fraudulently  made  for  speculation,  and  not  in  good  faith  as  re- 
quired by  law,  you  will  withhold  your  acceptance  of  such  relinquishments, 
and  report  the  facts  to  this  office. 

'*  Section  2  of  the  Act  of  June  14,  1878,  requires  a  timber  culture  appli- 
cant to  make  oath  that  his  filing  and  entry  is  made  for  the  cultivation  of 
timber  and  for  his  own  exclusive  use  and  benefit,  and  that  he  makes  the  ap- 
plication in  good  faith  and  not  for  any  purpose  of  speculation,  or  directly  or 
indirectly  for  the  use  or  benefit  of  any  other  person  or  persons  whomsoever, 
and  that  he  intends  to  hold  and  cultivate  the  land  and  to  fully  comply  with 
the  provisions  of  the  act. 

**  Obviously  a  timber  culture  entry  cannot  have  been  made  in  good  faith 
when  the  relinquishment  thereof  is  executed  at  the  time  of  entry,  or  is  im- 
mediately thereafter  offered  for  sale,  or  offered  for  sale  at  any  time  as  a 
matter  of  speculation. 

**  The  fact  that  a  relinquishment  of  any  filing  or  entry  is  executed  at  the 
date  of  filing  or  entry,  or  immediately  thereafter,  is  of  itself  sufficient  evidence 
that  the  filing  or  entry  was  fraudulently  made.  Relinquishment  in  such 
cases  will  be  promptly  rejected  and  the  facts  reported  to  this  office.  When 
the  evidence  of  relinquishment  at  date  of  entry  is  conclusive  and  ascertain- 
able, you  will  also  report  the  facts  to  the  United  States  District  Attorney,  or 
enter  complaint  before  the  nearest  United  States  Commissioner,  in  order 
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that  parties  guilty  of  taking  false  oaths  or  fraudulently  attempting  to  enter 
public  lands  may  be  criminally  prosecuted. 

"  Where  relinquishments  are  executed  in  blank  and  the  dates  subsequently 
filled  in,  the  relinquishment  will  be  deemed,  for  the  purpose  of  adjudication 
by  this  office,  to  have  been  executed  at  date  of  entry. 

''The  fact  that  a  relinquishment  of  an  entry  or  filing  is  at  any  time  put 
in  the  market  as  a  matter  of  common  sale  and  speculation,  or  that  such  re- 
linquishment is  in  any  manner  made  the  subject  of  a  speculative  negotia- 
tion, is  presumptive  evidence  that  the  claim  was  fraudulent  in  inception. 

'*  This  presumption  may  be  overcome  by  proof  showing  the  circumstances 
under  which  the  entry  is  proposed  to  be  relinquished,  where  such  circum- 
stances afford  sufficient  grounds  for  the  relinquishment  without  impeaching 
the  good  faith  of  the  entry.  But  the  burdon  of  proof  in  such  cases  will  be 
upon  the  entryman  to  show  his  good  faith,  and  the  evidence  must  be  clear 
and  convincing. 

**  The  first  section  of  the  Act  of  May  14,  1880,  provided  that  when  a  pre- 
emption, homestead,  or  timber  culture  claimant  shall  file  a  written  relin- 
quishment of  his  claim  in  the  land  office,  the  land  covered  by  such  claim 
shall  be  held  as  open  to  settlement  and  entry  without  further  action  on  the 
part  of  the  Commissioner  of  the  General  Land  Office. 

'*  This  Act  refers  to  dona  fide  relinquishments  of  bona  fide  entries.  An 
entry  fraudulent  in  its  inception  is  not  an.  entry  capable  of  being  relin- 
quished. It  is  an  entry  to  be  canceled  upon  a  proper  showing  of  the  facts 
and  circumstances  of  the  case,  whereupon  the  land  will  become  subject  to 
proper  entry  by  the  first  legal  applicant. 

''  Purchasers  of  relinquishments  of  fraudulent  filings  or  entries  should  un- 
derstand that  they  purchase  at  their  own  risk  so  far  as  the  United  States  is 
concerned,  and  must  seek  their  own  remedies  under  local  law  against  those 
who,  by  imposing  such  relinquishments  upon  them,  have  obtained  their 
money  without  valuable  consideration." 

Approved,'  January  5,  1883. 

H.  M.  TELLER,  Secretary, 


CANCELLATION   OF   PRIVATE    CASH    ENTRIES  AND    RELIN- 
QUISHMENTS OF  HOMESTEAD  AND  PRE-EMPTION 

ENTRIES. 

Assistant  Commissioner  Stockslager  io  the  Register  and  Receiver^  Bloomington^  Ne^ 
braska,  March  13,  1888. 

The  local  officers  have  no  power  to  cancel  private  cash  entries,  the  relin- 
quishment of  which  must  be  referred  to  this  office  for  action.  In  regard  to 
preemption,  homestead  or  timber  culture  entries,  you  will  be  governed  by 
the  ist  Section  of  Act  of  May  14,  1880.  Under  the  decision  of  Tilton  vs. 
Price,  4  L.  D.,  123;  12  C.  L.  O.,  169,  it  is  held  that  a  relinquishment  by 
a  pre-eroptor  takes  effect  immediately  on  being  filed,  and  the  tract  so  re- 
linquished becomes  at  once  vacant  land,  and  subject  to  entry  by  the  first 
legal  applicant.  It  is  held  by  this  office  that  the  cancellation  can  be  made 
by  the  local  officers  when  the  relinquishment  is  accompanied  by  the  proper 
evidence  of  non -incumbrance,  showing  that  the  title  is  clear  in  the  party 
making  such  relinquishment.  It  is  held  that  where  a  party  has  perfected  his 
right  to  a  patent,  and  conveyed  to  another,  he  has  nothing  to  relinquish, 
and  cannot  be  permitted  by  a  formal  relinquishment  to  defeat  the  right  of 
his  grantee.  Falconer  vs.  Hunt  and  Webster,  decided  by  the  Secretary, 
February  4,  1888. 
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EVAN  ELLIS. 

RelinquishmentX, — When  a  homestead  party  makes  entry  by  regular  subdivisions,  he  can- 
not be  permitted  to  relinquish  any  portion  thereof,  less  than  a  40  acre  subdivision,  without 
producing  record  evidence  of  a  mining  claim  existing  on  the  abandoned  portions. 

Commissioner '^qY KSi'LKiik^  to  Register  and  Receiver ^  Sacramento^  Cal,^  March  23,  1882. 

Upon  examination  of  the  papers  in  the  case  of  Evan  Ellis,  Homestead 
Entry  F.  C,  1471,  I  find  that  he  filed  his  H.  A.  1180  for  the  8.  W.  y^  of 
S.  W.  %  of  Sec.  I,  W.  y^  of  N.  W.  %  and  S.  E  ^  of  N.  W.  J^  of  Sec. 
13,  T.  4  N.,  R.  II  E.,  M.  D.  M.;  that  he  aftervtrards  abandoned  the  S.  ^ 
of  S.  W.  %  Qi  N.  W.  %,  and  N.  W.  %  of  S.  W.  %  of  N.  W.  ^,  giving  as 
his  reason  that  the  30  acres  abandoned  conflicts  with  the  mining  claim  of 
John  Jackson  ;  and  that  he  proceeded  to  make  his  final  proof  as  to  the  re- 
mainder of  said  land. 

There  is  no  evidence  with  the  case,  other  than  the  statement  of  the  home- 
stead  applicant,  nor  is  there  any  in  this  office,  showing  the  existence  of  a 
valid  mining  claim  upon  the  land  abandoned.  Before  the  homestead  appli- 
cant will  be  allowed  to  abandon  less  than  a  legal  subdivision  of  40  acres, 
unless  the  same  is  fractional,  he  must  show  by  record  evidence  that  a  valid 
mining  claim  exists  upon  the  land  abandoned.  You  will  notify  the  home- 
stead applicant  that  such  evidence  is  required  in  this  case. 

Hereafter  where  attempts  are  made  by  parties,  in  similar  cases,  to  abandon 
portions  of  agricultural  entries  less  than  such  legal  subdivisions,  you  will  not 
allow  such  abandonment  to  be  made  until  it  is  first  shown  by  retord  evi- 
dence, either  of  mineral  application  filed  or  certified  record  of  mineral  loca> 
tion,  that  the  land  so  abandoned  is  claimed  and  recognized  as  a  valid  mining 
claim.  The  mere  affidavit  of  interested  parties  that  the  land  sought  to  be 
abandoned  is  mineral  will  not  be  deemed  sufficient. 


PICKER  vs.  MURPHY. 

Fraud — Relinquishment — Tenant. — A  relinquishment  to  have  full  force  and  effect  must 
have  been  knowingly  and  voluntarily  made.  Murphy's  relinquishment  was  obtained 
through  misrepresentation  and  deceit,  and  his  signature  is  without  attestation. 

Where  a  party  goes  upon  public  land  as  the  tenant  of  an  absent  person  who  has  not  made 
entry  of  the  land,  such  tenant  may,  as  in  this  case,  make  entry  in  his  own  name. 

Secretary  TELLER  to  Commissioner  McFarland,  January  12,  1884. 

I  have  considered  the  case  of  John  Ficker  vs.  Michael  Murphy,  on  ap- 
peal from  your  decision  of  September  nth  last,  adverse  to  the  first  named. 

I  do  not  think  the  relinquishment  can,  in  the  light  of  all  the  facts  and 
circumstances,  properly  be  regarded  as  valid  and  binding  on  Murphy.  At 
the  solicitation  of  Prince,  his  attorney,  who  wanted  **  a  little  security  for  his 
fee,"  Murphy  signed  what  proved  to  be  in  form  a  relinquishment.  That 
he  was  ignorant  of  the  true  import  and  possible  effect  of  such  instrument, 
and  that  he  was  purposely  kept  in  ignorance  by  Prince,  is,  I  think,  quite 
apparent.  His  signature  to  the  relinquishment  is  without  attestation,  and 
the  acknowledgment  was  before  Prince  as  notary  public,  circumstances  in 
themselves  suspicious.  Besides,  at  the  very  date  of  the  execution  of  the 
so-called  relinquishment,  he  was  defending  his  entry  and  his  home  in  the 
land  office  and  in  the  court,  and  is  still  so  defending  them.  He  has  also 
continuously  resided  on  the  tract  since  his  entry.  A  relinquishment  to  have 
full  force  and  effect  as  such  must  have  been  knowingly  and  voluntarily 
made.  That  under  consideration  does  not  meet  either  of  these  require- 
ments, and  is  not  in  fact  a  legal  or  valid  relinquishment.  In  this  view  the 
cancellation  of  Murphy's  entry  and  the  allowance  of  that  of  Ficker  was 


488  HOMESTEADS. 

erroneous  action  on  the  part  of  the  local  office.  Treating  Murphy's  entry, 
then,  as  if  it  were  intact  upon  the  record,  the  question  remains,  should  it  be 
canceled  as  in  fraud  of  the  rights  of  Ficker,  whose  tenant  upon  the  tract 
entered  he  was  at  the  date  of  his  entry  ?    I  think  not. 

From  his  testimony  it  appears  that  at  the  date  of  renting  and  going  upon 
the  land,  and  for  some  months  thereafter,  he  supposed  that  the  land  be- 
longed to  Ficker,  and  Hempstager,  Ficker's  agent,  of  whom  he  rented,  so 
informed  him.  In  course  of  time  he  learned  from  neighbors  that  the  land 
belonged  to  the  United  States ;  that  the  law  had  not  been  complied  with 
under  a  former  entry,  and  that  he  might  make  complaint  and  have  said  entry 
cancelled.  These  statements  are  not  controverted,  and  show  that  although 
he  was  Ficker's  tenant,  it  was  no  part  of  the  arrangement  that  he  was  to  hold, 
or  attempt  to  hold,  the  land  as  a  homestead  for  him.  He  had  had  no  ne- 
gotiations with  Ficker  in  person,  and  did  not  know  his  intentions.  Ficker 
had  gone  to  Kentucky,  where  his  family  was,  before  Murphy  became  his 
tenant  through  negotiations  with  Hempstager,  as  agent,  and  at  the  date  of 
the  entry  in  question  had  been  absent  nearly,  if  not  quite,  one  year.  Mur- 
phy did  not  know  that  he  would  return,  or,  if  he  should,  that  it  was  his  in- 
tention to  enter  the  land.  His  entry,  therefore,  did  not  show  bad  faith 
with  Ficker,  nor  was  it  in  fraud  of  his  rights.  Upon  a  careful  considera- 
tion of  all  the  facts  and  circumstances  as  presented  by  the  record  in  the  case, 
I  am  satisfied  that  the  superior  equities  are  with  Murphy^  and  that  the  con- 
clusions reached  by  you  are  correct. 

Your  decision  holding  Murphy's  entry,  No.  11077,  for  reinstatement,  and 
Ficker's  entry,  No.  12868,  for  cancellation,  is  affirmed. 


ANNA  OLESON. 


Deserted  Wife — Relinquishment — Fraud. — How  a  deserted  wife,  as  in  this  case,  can  pro- 
tect her  righl|  inhere  her  husband  relinquished  his  homestead  entry,  and  the  land  em- 
braced therein  was  entered  thereafter  by  a  son-in-law. 

Acting  Cftfnmissiotier  Stockslager  to  the  Register  and  Receiver^  Aberdeen,  Dakota  Terri- 
tory^ February  lo,  1 888. 

With  his  letter  of  November  23,  1887,  the  Register  transmitted  the  peti- 
tion (in  the  form  of  an  affidavit)  of  Anna  Oleson  for  the  reinstatement  of 
her  husband's  (Arne  Oleson)  homestead  entry  No.  49,  N.  W.  ^  Sec.  15, 
Twp.  122  N.,  R.  65  W.,  October  2,  1882. 

In  support  of  her  petition  Mrs.  Oleson  states  that  during  the  last  year  her 
husband  abandoned  her  with  five  children  to  support ;  that  she,  with  the 
children,  lived  on  this  land  for  a  period  of  nearly  five  years ;  that  her  hus- 
band lived  on  the  land  with  her  for  a  portion  of  the  time ;  that  she  is  in- 
formed that  her  husband  sold  his  title  to  this  tract  to  his  and  her  son-in-law, 
one  Charles  Thompson ;  that  without  her  knowledge  or  consent  he  relin- 
quished the  entry,  and  it  was  duly  canceled  ;  that  had  the  **  entry  been  al- 
lowed to  stand  of  record  she  could  have  remained  upon  the  land  embraced 
therein  and  from  the  proceeds  derived  from  the  cultivation  of  the  same 
could  have  supported  herself  and  family  without  being  compelled,  as  she 
now  is,  to  seek  employment  among  strangers." 

It  is  shown  by  the  records  of  this  office,  that  the  said  entry  was  canceled 
upon  a  duly  executed  relinquishment  dated  in  Aberdeen,  Dakota  Territory, 
July  25,  1887,  and  signed  by  Arne  Oleson. 

The  records  also  show  that  D.  S.,  761 7,  by  Charles  H.  Thompson,  was  filed 
July  13,  alleging  settlement  July  27,  1887. 

It  does  not  appear  whether  the  petitioner  is  now  residing  upon  the  tract, 
but  from  a  quotation  above  the  inference  is  that  she  does  not.     However, 
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she  swears  to  a  previous  residence  of  nearly  five  years ;  and  even  if  she  has 
since  her  desertion  moved  away  from  the  tract,  I  do  not  think  her  action, 
under  the  circumstances,  should  be  regarded  as  a  waiver  of  any  right  she 
had,  if  she  will  return  to  the  land. 

You  will  advise  Mrs.  Oleson  that  she  can,  if  she  chooses,  contest  the 
claim  of  the  adverse  party,  and  if  she  can  show  that  the  relinquishment  was 
collusive  and  in  fraud  of  her  rights  as  a  deserted  wife,  she  will  be  allowed 
the  preference  right  of  entry  contemplated  in  the  decision  of  Bray  vs.  Colby, 
2  L.  D.,  78;  9  C.  L.  O.,  116. 


PETER  W.  BENNET.* 

Homestead  Entry — Administrator — Relinquishment, — Possession  by  an  administrator  is, 
under  the  homestead  laws,  possession  by  the  heirs,  and  the  right  of  possession  rests  in  the 
administrator  as  such. 

An  administrator,  acting  under  direction  of  the  court,  on  the  finding  of  fact  that  no  heir  or 
heirs  survive,  qualified  to  succeed  to  the  rights  of  the  deceased  homesteader,  is  author- 
ized to  execute  a  relinquishment  of  the  entry. 

Secretary  WiLAS  to  Commissioner  Stockslager,  May  1 1,  1888. 

I  have  considered  the  appeal  of  Peter  W.  Bennet  from  your  decision  of 
June  17,  1886,  holding  for  cancellation  his  homestead  entry  No.  7732, 
made  October  6,  1885,  and  embracing  the  W.  ^  of  N.  E.  ^,  and  the  W. 
}4  of  S.  E.  ^  of  Sec.  35,  T.  33  N.,  R.  3  E.,  Olympia,  Washington  Terri- 
tory, land  district. 

In  this  case  the  relinquishment  stated  in  the  body  thereof  that  it  was  filed 
pursuant  to  an  order  of  the  Probate  Court,  and  with  it  was  filed  a  transcript 
of  said  order,  setting  forth  the  fact  that  the  only  heir  at  law  of  the  deceased 
entryman  was  his  mother,  a  citizen  and  resident  of  New  Brunswick,  Domin- 
ion of  Canada.  She,  not  being  qualified  to  succeed  to  the  entry,  can  have 
no  valid  claim  thereto. 

The  sum  of  the  whole  matter  is,  that  the  administrator  has  no  power  to 
relinquish  any  right  of  an  heir  or  widow  for  whom  and  because  of  whose 
right  he  may  take  possession  after  decease  of  the  entryman  and  his  own 
appointment ;  but,  as  he  may  take  such  possession  conditionally  and  provi- 
sionally, he  may,  when  there  proves  to  be  no  widow  or  heir  entitled  to  per- 
fect the  homestead  entry,  relinquish  it,  stating  the  facts.  His  relinquish- 
ment declares  only  the  facts  upon  which  the  land  has  become  public  again; 
and  there  seems  no  reason  to  delay  the  entry  of  another  settler,  who  must 
take  subject  to  the  facts.  His  relinquishment  does  not  reinstate  the  land  as 
public,  but  the  facts  do ;  and  his  act,  under  order  of  the  Probate  Court,  is  a 
sufficient  foundation  for  proceeding  according  to  the  facts. 

Upon  the  facts,  there  being  no  heir  capable  of  taking,  I  am  of  opinion, 
for  the  reasons  stated,  that  the  local  ofiicers  acted  properly  in  accepting  the 
relinquishment  of  the  administrator  and  canceling  the  entry  of  Brewster 
thereon. 

Your  decision  is  accordingly  reversed.  The  Brewster  entry  will  stand 
canceled  as  of  the  date  when  the  relinquishment  was  filed,  and  the  entry  of 
Bennet  will  remain  intact,  subject  to  his  compliance  with  the  law.  He,  it 
appears,  has  offered  final  proof  on  his  entry.  That,  however,  has  not  been 
acted  upon  by  your  office,  and  is  therefore  not  passed  upon  here, 

*  This  case  is  cited  and  followed  in  the  case  of  J.  W.  Edwrards,  15  C.  L.  C,  148. 
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u—TRANSMUTATION   OF  FILING— COMMUTATION    OF 

ENTRY. 

SLATE  vs.  DORR. 

Transmulation  of  Preemption  to  Homestead — Appropriation —  Contest — Burden  of  Proof. 
— The  right  to  transmute  a  pre-emption  filing  to  a  homestead  entry  depends  upon  the 
validity  of  the  pre-emption  claim.  A  settlement  is  an  appropriation  of  land,  and  a  sub- 
sequent homestead  entry  is  subject  to  the  settler's  compliance  with  the  law.  The  entry 
appropriates  it  against  the  world  except  the  prior  settler.  The  assertipn  of  the  settler's 
claim  initiates  a  contest.  The  burden  and  expense  of  proof  is  upon  the  eutryman.  The 
settler's  application  to  transmute  must  be  received,  and  the  entryman  given  an  opportunity 
to  show  cause  why  it  should  not  be  permitted. 

Settlement — Possession — Contract — Declaratory  Statement. — Settlement  is  the  sole  basis  of 
the  pre-emption  right.  Land  not  included  in  the  settlement  cannot  be  embraced  in  the 
claim.  A  declaratory  statement  is  the  declaration  of  an  intention  to  claim,  and  not  the 
claim  itself.  A  declaratory  statement  not  based  on  settlement  is  void.  Land  not  re- 
duced to  possession  is  open  to  other  settlers.  The  contract,  in  this  case,  being  for  land 
included  in  the  declaratory  statement,  but  never  in  possession,  does  not  invalidate  the  pre- 
emption claim  to  the  remainder  of  the  land. 

Secretary  Teller  to  Commissioner  McFariaND,  November  22,  1 883. 

I  have  considered  the  case  of  William  Slate  vs.  Madison  Dorr,  involving 
the  S.  E.  %  of  Section  30,  township  16  S.,  Range  18  W.,  Wa  Keeney, 
Kansas,  on  appeal  by  Slate  from  your  decision  of  October  3,  1882,  denying 
his  application  to  alter  his  pre-emption  to  a  homestead  claim,  and  declining 
to  change  the  status  of  the  land,  or  the  respective  rights  of  the  parties,  as 
determined  by  your  decision  of  December  20,  1881. 

It  appears  from  the  record  that  one  Moon  had  a  timber  culture  entry 
upon  said  tract,  which  was  relinquished,  and  thereupon  canceled  April  14, 
1879,  under  a  written  agreement  between  Moon  and  Slate  that  the  latter 
would  pre  empt  it,  and,  after  obtaining  title,  convey  to  the  former  the  E. 
yi  of  it.  On  July  7,  1879,  Slate  filed  his  declaratory  statement  No.  3825, 
alleging  settlement  April  14,  1879;  ^^^  on  July  8,  1880,  Dorr  covered  it 
by  homestead  entry  No.  5021.  Contest  thus  arose,  and  your  first  decision 
aforesaid  held  that  Slate  had  a  valid  pre-emption  right,  which  under  Cali- 
fornia vs.  Alara  (8  Land  Owner,  140),  he  could  perfect  at  final  proof  by 
showing  a  reconveyance  or  release  of  his  claim,  by  Moon,  or  by  eliminating 
from  his  application  to  enter  that  part  of  the  tract  embraced  in  his  contract 
with  Moon.     No  appeal  from  this  decision  was  taken. 

On  June  24,  1872,  Slate  made  application  to  change  his  filing  to  a  home- 
stead entry,  which  your  second  decision  aforesaid  denies  on  the  ground 
that,  "as  he  has  not  in  a  proper  manner  shown  either  release  or  elimination, 
my  (your)  decision  must  stand."  I  do  not  think  that  the  reason  assigned 
is  ground  for  denying  the  application.  Your  decision  of  December  20,  1881, 
held  that  Slate's  pre-emption  right  was  barred  unless  he  could  go  to  the 
local  land  office  with  clean  hands  at  date  of  his  application  for  cash  entry, 
and  there  it  stopped ;  it  had  no  bearing  upon  the  application  to  transmute, 
*and  therefore,  if  his  right  to  convert  his  pre-emption  into  a  homestead  claim 
is  questioned,  it  must  be  questioned  for  other  cause. 

Now,  Section  2289,  Revised  Statutes,  gives  a  qualified  person  a  right  to 
enter  as  a  homestead  any  land  ''  upon  which  such  person  may  have  filed  a 
pre  emption  claim,"  and  there  is  nowhere  expressed  any  qualification  of  this 
right.  It  is  true  that  Slate's  right  depends  on  the  validity  of  the  pre-emp- 
tion claim ;  but  you  have  already  held  that  his  claim  is  valid,  and  it  follows 
that  he  has  unqualified  right  of  homestead  entry.  In  187 1  it  was  held  by 
this  Department,  in  Ross  vs.  Sinclair  (Copp's  Public  Lands,  318),  that  "a 
"^on  in  possession  of  a  valid  pre-emption  claim  may  at  any  time  commute 
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it  to  a  homestead,  and  m  so  doing  his  right  will  relate  back  to  the  date  of 
his  settlement,  to  the  exclusion  of  interventing  adverse  claims  to  the  land.*' 
In  1876  this  case  was  approved  in  Watson  vs.  Mo.  R.,  Ft.  S.  &  G.  R.  R. 
(3  Land  Owner,  7),  where  it  is  said,  "This  right  to  change  from  a  pre- 
emption filing  to  homestead  entry  is  incident  to  and  a  part  of  the  right 
given  the  pre-emptor  at  the  time  he  initiates  his  claim.*'  The  doctrine 
above  enunciated  I  approve,  so  far  as  it  relates  to  the  right  of  entry  in  law.* 

The  question  then  arises  as  to  the  effect  of  this  doctrine  upon  such  cases 
as  that  at  bar  where  an  entry  is  already  of  record.  Whilst  the  doctrine  is 
sound  that  an  entry  is  an  appropriation  of  the  land  covered  by  it,  it  cannot 
be  held  to  be  an  appropriation  of  land  already  appropriated.  Where  there 
is  a  prior  valid  pre  emption  claim  to  the  tract,  the  settlement  is  an  appro- 
priation of  it,  and  the  entry  subsequently  allowed  is  subject  to  such  claim  ; 
therefore  the  entry  appropriates  it  against  the  whole  world  except  the  prior 
settler,  and  as  against  him  it  is  null  and  void  if  he  duly  asserts  his  claim. 
The  assertion  of  such  claim  necessarily  initiates  a  contest,  and  the  rule  is 
that  the  burden  of  proof  is  on  him  who  contests  the  claim  first  of  record. 
In  the  case  at  bar,  whose  was  the  first  claim  of  recrd?  Evidently  Slate's, 
whose  declaratory  statement  placed  on  record  the  fact  that  he  had  settled 
on  a  certain  tract,  and  that  in  due  time  he  intended  to  claim  it  under  the 
pre-emption  law. 

Consequently,  if  Slate  applied  for  cash  entry,  the  burden  and  the  expe'nse 
of  disproving  his  right  to  it  rested  on  Dorr;  and  it  follows  that  the  burden 
and  the  expense  of  disproving  his  right  to  transmute  to  a  homestead  entry 
is  also  on  Dorr. 

Wherefore,  under  such  circumstances,  the  application  to  transmute  must 
be  received,  and  the  entry  man  given  due  notice  by  the  local  officers  to  show 
cause  why  the  transmutation  should  not  be  permitted.  And,  as  your  office 
held  in  Wolf  w.  Struble  (9  Land  Owner,  148),  *'.if  the  validity  of  the  pre- 
emptor' s  claim  is  not  impeached  (at  the  hearing),  the  adverse  homestead 
entry  will  be  canceled  and  the  transmutation  allowed." 


HUGH  TAYLOR. 

Transmutation — Intervening  Entry,— ^Th^  right  of  transmutation,  after  the  statutory  life  of 
the  filing  has  expired,  is  not  defeated  by  an  intervening  homestead  entry,  made  during 
the  pendency  of  final  proof  proceedings  on  the  part  of  the  pre  emptor,  and  with  full 
knowledge  of  his  existing  bona  fide  relation  to  the  land. 

Acting  Secretary  Chandler  to  Acting  Commissioner  Stone,  August  23,  1889. 

I  have  before  me  the  appeal  of  Hugh  Taylor  from  your  office  decision  of 
March  30,  1888,  rejecting  his  application  to  transmute  into  a  homestead  en- 
try his  preemption  declaratory  statement  No.  395  (for  the  N.  W.  ^  Sec. 
34,  T.  32  S.,  R.  30  W.,  Garden  City  district,  Kansas),  and  declining  to 
order  the  hearing  asked  for  by  Taylor  for  the  purpose  of  proving  the  facts 
upon  which  his  said  application  was  based. 

By  the  decision  appealed  from,  your  office  held  as  follows: 

It  is  found  that  Taylor's  filing  expired  May  20,  1887.  The  fact  of  its  expiration  would 
not  preclude  him  from  making  pre-emption  entry  or  transmuting  his  filing  to  a  homestead 
entry,  in  the  absence  of  any  valid  adverse  claim.  A  homestead  entry  has,  since  the  date  of 
expiration,  attached  to  the  tract.     Taylor  is,  therefore,  debarred  by  it  from  the  transmuta- 

•  EDWARD  YOUNG. 

When  a  pre-emptor  transmutes  hi«  claim  into  a  homestead  entry  his  rights,  under  such  entry,  relate  back 

to  the  settlement  and  filing  made  under  his  pre-emption  claim. 
Failure  of  the  local  office  to  properly  note  of  record  the  fact  of  transmutation  cannot  affect  the  rights  of  the 

entry  man. 
Firtt  Auistani  Secretary  Chandlbx  to  Actini  Commissioner  Stonb,  ^uly  a,  1889.    (9  L.  D.,  3a :  16  C* 

L.  O.,  113.) 
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tion  desired.     The  ordering  of  a  hearing  would,  in  view  thereof,  avail  him  nothing,  and  his 
application  is  denied. 

In  this  view  I  cannot  concur.  Taylor  having  on  file  an  uncanceled  pre- 
emption filing ;  he  and  his  family  having  all  along  continued  to  make  the 
tract  their  actual  and  only  home  and  place  of  residence ;  he  having,  after 
due  notice,  offered  final  proof,  and  the  proceedings  upon  such  proof  being 
in  law  still  pending  undetermined  (notwithstanding  his  having  been  unable 
since  making  proof  to  make  the  required  final  payment);  and,  finally, 
Roberts,  the  so-called  "adverse"  claimant,  having  had  full  knowledge  of 
these  facts  when  he  undertook  to  make  his  entry  of  the  tract,  that  entry  was 
irregularly  allowed  (L.  J.  Capps,  8  L.  D.,  406),  and  is  in  law  no  bar  to  the 
transmutation  asked  for  by  Taylor.  The  privilege  of  transmutation  granted 
by  Section  2289  of  the  Revised  Statutes  to  one  who  "may  have  filed"  a 
pre-emption  claim,  must,  I  think,  be  held  to  continue  available  accordingly, 
at  least  until  the  **  pre  emption  claim  "  has  been  legally  extinguished  by  a 
final  determination  to  that  effect,  though,  of  course,  the  transmutation  must 
be  made  subject  to  the  rights,  if  any,  of  either  prior  adverse  claimants  of 
successful  contestants  of  the  "  pre-emption  claim  "  itself.  The  statute  itself 
does  not  attach  to  a  failure  to  transmute  before  the  expiration  of  the  pre- 
emption period,  any  such  penalty  as  instant  and  necessary  forfeiture  of  the 
right  of  transmutation  for  the  benefit  of  any  other  applicant  to  make  entry, 
who  must  be  preferred  in  any  event  and  wholly  irrespective  of  the  equities 
of  the  case.  Such  a  mere  subsequent  applicant  not  having  been  made  by 
the  statute  a  beneficiary  who  is  to  profit  by  the  pre-emption  claimant's  fail- 
ure to  transmute  in  time,  this  Department  is  not  bound,  for  the  former's 
benefit,  to  declare  finally  forfeited  the  claim  of  one  whose  relations  to  the 
land  have  never  been  abandoned,  but  on  the  contrary  began  long  prior  to 
Roberts'  application,  and  have  ever  since  continued  to  be  even  unusually 
close  and  meritorious  and  precisely  such  as  alone  the  Government's  policy 
requires  on  the  part  of  applicant  for  homesteads  (see  Epley  vs.  Trick,  8  L. 
D.  110;  15  C.  L.  O.,  276;  Gainer  vs,  Paazig  et  aLy  8  L.  D.,  346;  16  C. 
L.  O.,  42.) 

For  the  reasons  stated  the  decision  appealed  from  is  hereby  reversed,  and 
you  are  directed  to  order  a  hearing  for  the  determination  of  the  conflicting 
claims  of  Roberts  and  Taylor. 


ALEXANDER  POTTER'S  HEIRS. 

Guardian — Transmuting  Preemption  to  Homestead. — Where  a  pre  emptor  dies  without 
indicating  an  intention  to  transmute  his  filing  to  a  homestead  entry,  the  guardian  of  his 
children  cannot  transmute. 

Acting  Commissioner  Walker  to  Register  and  Receiver^  Valentine^  Nebraska,  September 

3.  1885- 

In  the  present  case,  however,  the  father  was  a  pre- emptor,  or  at  least  had 
filed  his  D.  S. ;  and  though  in  his  lifetime  he  possessed  the  inchoate  right  of 
transmuting  his  pre-emption  filing  to  a  homestead  entry,  it  was  a  mere  per- 
sonal privilege,  and  not  having  exercised  it,  there  is  no  law  by  which  his 
minor  children  can  take  advantage  of  it.  Mary  Hanly's  case,  C.  L.  O., 
II,  page  311,  Brainard's  L.  P  ,  vol.  2,  page  428. 

The  application  of  the  guardian  must  therefore  be  denied  as  to  entering 
the  premises  under  the  homestead  law.  He  can,  however,  relinquish  the 
pre-emption  claim  if  he  so  desires  and  is  authorized  by  the  proper  court. 
Notify  him  accordingly. 
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HOMESTEAD  COMMUTATION. 

Notice  of  Intention. — How  a  homestead  entryman  may  give  notice  of  making  commutation 
proof. 

Commissioner  McFarland  to  Register  and  Receiver ^  St,  Cloudy  Minnesota^  March  31, 
1883. 

In  reply  to  your  letter  of  March  23,  1883,  I  have  to  inform  you  that 
under  the  rulings  and  practice  of  this  office,  in  accordance  with  the  3d  sec- 
tion of  the  Act  of  May  14,  1880,  a  person  duly  qualified  to  make  a  home- 
stead entry  who  has  settled  upon  a  tract  of  land  legally  subject  to  homestead 
entry  with  the  intention  to  acquire  title  to  the  same  under  homestead  law, 
and  who  has  resided  upon  and  cultivated  the  same  for  the  period  of  six 
months,  may  make  his  homestead  entry  and  give  notice  of  his  intention  to 
make  commutation  proof  under  Section  2301,  United  States  Revised  Stat- 
utes, on  the  same  day.  Or  he  may  give  notice  of  his  intention  to  make  the 
entry  and  the  commutation  proof  in  advance,  and  after  the  notice  shall  have 
been  posted  and  published  in  the  manner  and  for  the  period  prescribed  by 
Act  of  March  3,  1879,  ^^  ™^y  l^g^Hy  make  the  homestead  entry  and  the 
commutation  on  the  same  day. 


MARTHA  BLAKE. 

Commuted  Homestead  Entry — Residence. — ^The  rule  requiring  six  months  of  actual  resi- 
dence immediately  preceding  entry  is  for  the  purpose  of  testing  the  claimant's  good  faith ; 
but  where  such  good  faith  is  manifest,  temporary  absences,  during  any  period  of  the  in- 
habitancy, occasioned  by  poverty  or  ill  health,  may  be  properly  excused. 

First  Assistant  Secretary  Chandler  to  Acting  Commissioner  Stone,  yune  20,  1889. 

To  my  mind  the  evidence  clearly  shows  that  the  entryman  settled  upon 
the  tract  in  good  faith,  built  a  small  house,  and  resided  therein  for  such 
length  of  time  as  could  be  expected,  struggling  as  she  was  with  poverty  and 
ill  health.  As  evidence  of  her  good  faith,  she  performed  manual  labor  in 
the  field,  harvesting  her  crop.  Surely  if  she  desired  to  commit  a  fraud  upon 
the  Government  in  securing  this  land,  she  would  not  have  taken  her  place 
in  the  field  as  a  harvest  hand.  I  have  no  doubt  that  the  cause  of  her  sick- 
ness is  largely  attributed  to  her  exposure,  trials,  privations  and  manual 
labor  upon  the  tract  in  seeking  to  comply  with  the  law.  Under  such  cir- 
cumstances the  Government  should  treat  her  tenderly  and  justly.  It  has 
been  repeatedly  held  that  "  the  rule  requiring  actual  residence  of  the  claim- 
ant on  the  land  for  six  months  preceding  entry  is  for  the  purpose  of  testing 
the  good  faith  of  the  claimant;  but  where  the  good  faith  of  the  settler  is 
otherwise  sufficiently  established,  temporary  absences  during  any  period  of 
the  settlement  for  the  purpose  of  earning  a  living,  not  inconsistent  with  an 
honest  intention  to  comply  with  the  law,  are  accounted  a  constructive  resi- 
dence." Israel  Martel,  6  L.  D.,  566;  Henry  H.  Harris,  6  L.  D.,  154;  14 
C.  L.  O.,  201;  William  A.  Thompson,  6  L.  D.,  576;  15  C.  L.  O.,  4;  Evan 
L.  Morgan,  5  L.  D.  215;  13  C.  L.  O.,  199;  Nellie  O.  Prescott,  6  L.  D., 
245 ;  14  C.  L.  O.,  163. 

In  my  judgment  the  evidence  is  not  sufficient  to  sustain  the  conclusion  of 
fraud  and  evasion  of  law  upon  which  your  decision  of  October  16,  1885,  is 

based. 

Both  of  your  said  decisions  are  accordingly  reversed,  and  said  cash  entry 
may  be  passed  to  patent.  

PETER  WEBER  (on  review). 

The  right  of  commutation  depends  upon  prior  compliance  with  the  home- 
stead law,  up  to  the  date  of  commutation. 
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If,  on  proof  submitted  under  section  2291,  R.  S.,  an  entryman  is  not 
entitled  to  patent,  because  of  his  failure  to  comply  with  the  homestead  law, 
he  is  also  by  such  failure  debarred  from  the  exercise  of  the  right  of  commu- 
tation. 

After  residence  is  actually  acquired,  the  continuity  thereof  is  not  inter- 
rupted by  absences  caused  by  the  poverty  of  claimant. 

Secretary  Noble  to  Acting  Commissioner  Stone,  yuly  23,  1889.     (9  L.  D.,  150.) 


GEORGE  R.  GARLICK. 

Commutation  Proof— Good  Faith. — In  determining  the  good  faith  of  entrymen,  there  can 
he  no  fixed  rule;  the  degree  and  condition  in  life  may  be  considered.  The  right  to  com- 
mute a  homestead  entry  is  a  statutory  right.  The  proof  in  this  case  does  not  show  bad 
faith,  and  faihng  to  show  good  faith,  is  rejected,  but  the  claimant  is  allowed  to  make  new 
proof  any  time  during  the  lifetime  of  his  original  entry. 

Secretary  Lamar  to  Commissioner  Sparks,  November  5,  1887. 

In  the  case  of  Hosmer  vs.  Wallace  (97  U.  S.,  575),  the  Supreme  Court 
decided  that  "a  bona  fide  pre-emption  claimant  is  one  who  has  settled  ui)on 
lands  subject  to  preemption,  with  the  intention  to  acquire  them,  and  who 
in  order  to  perfect  his  right  to  them,  has  complied,  or  is  proceeding  to  com- 
ply in  good  faith  with  the  requirements  of  the  pre-emption  laws." 

The  Department  has  held  that  no  fixed  rule  can  be  established  which  shall 
govern  every  case  that  may  arise,  relative  to  the  good  faith  of  the  applicant. 
It  is  right  and  proper  to  take  into  consideration  •*  the  degree  and  condition 
in  life  of  the  entryman,*'  in  determining  whether  the  improvements  made 
by  him  show  good  faith.  Engen  vs.  Sustad  (11  C.  L.  O.,  215).  The  right 
to  commute  is  a  statutory  right.  Section  eight  of  the  original  homestead 
Act  of  May  20,  1862  (now  2301  R.  S.),  provides  that  the  homestead  entry- 
man  shall  have  the  right  to  pay  the  minimum  price  for  the  land  so  entered, 
"at  any  time  before  the  expiration  of  the  five  years,"  on  making  proof  of 
settlement  and  cultivation,  as  provided  by  law  granting  pre-emption  rights. 
The  local  land  officers  and  your  office  hold  that  the  final  proof  does  not  suffi- 
ciently show  the  claimant's  good  faith.  It  does  not,  however,  appear  that 
the  claimant  has  acted  in  bad  faith,  and  he  should  be  allowed  to  make  new 
proof  within  the  lifetime  of  his  said  entry,  showing  full  compliance  with 
the  requirements  of  the  law. 

Said  decision  of  your  office  is  accordingly  affirmed. 


JAMES  BRITTIN. 

Commutation — Pre-emption. — A  party  who  has  completed  a  pre-emption  entry  may  com- 
mute a  homestead  entry  made  thereafter.  Such  commutation  is  not  a  change  to  a  pre- 
emption entry. 

Secretary  Lamar  to  Commissioner  Sparks,  March  16,  1886. 

Two  questions  are  presented  by  the  issue  made  in  this  case : 

1.  Whether  a  person,  who  has  availed  himself  of  the  benefit  of  the  pre- 
emption act  and  has  received  the  full  number  of  acres  allowed  under  that 
act,  can  also  secure  an  additional  160  acres  under  the  homestead  law? 

2.  Admitting  that  a  person  who  has  availed  himself  of  the  benefit  of  the 
pre-emption  act  may  also  be  entitled  to  the  benefit  of  the  homestead  act, 
whether  a  commutation  of  the  homestead  entry  to  a  cash  entry  under  Sec- 
tion 2301,  Revised  Statutes,  is  not  an  exercise  of  the  pre-emption  right,  and 
whether  the  allowance  of  such  an  entry  is  not  practically  awarding  to  such 
applicant  a  second  pre-emption  right? 

In  his  report  of  1866,  Commissioner  Wilson,  in  speaking  of  the  question 
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whether  a  p>erson  who  commutes  a  homestead  entry  can  afterwards  enter 
other  land  under  the  pre-emption  act,  says : 

"  On  this  point  it  has  been  ruled  that  when  a  party  legally  entitled  makes 
an  entry  under  the  homestead  law  of  May  20,  1862,  and  thereafter,  at  any 
time  after  the  expiration  of  five  years,  comes  forward,  makes  satisfactory 
proof  of  his  actual  settlement  and  cultivation  to  a  given  day,  and  then  pays 
for  the  tract,  the  proceedings  merely  consummate  his  homestead  right  as  the 
act  allows,  the  payment  being  a  legal  substitution  for  the  continuous  labor 
the  law  would  otherwise  exact  at  his  hands. 

**  A  claim  of  this  character  is  not  a  pre-emption,  but  a  homestead,  and  as 
such  will  be  no  bar  to  the  same  party  acquiring  a  pre-emption  right,  pro- 
vided he  can  legally  show  his  right  in  virtue  of  actual  settlement  and  culti- 
vation on  another  tract  at  a  period  subsequent  to  the  consummation  of  his 
homestead." 

The  only  limitation  upon  his  right  under  this  interpretation  is,  that  he 
shall  not  be  permitted  to  consummate  both  entries  at  the  same  time. 

This  construction  of  the  law  has  been  uniformly  followed  by  the  Land 
Office  and  the  Department  in  administering  the  law  governing  the  disposi- 
tion of  the  public  lands  under  the  homestead  act ;  and  even  if  this  statute 
would  bear  a  different  construction,  I  do  not  think  that  it  would  be  in  ac- 
cordance with  sound  policy,  or  the  exercise  of  a  legal  discretion,  to  give  to 
that  law  a  different  interpretation  in  the  decision  of  a  case  in  which  the  con- 
duct of  the  parties  affected  thereby  was  evidently  controlled  by  the  interpre- 
tation of  that  law  as  then  pronounced  by  the  Department.  The  official 
duties  of  the  heads  of  departments  are  not  merely  ministerial,  but  they  are 
required  to  expound  and  interpret  the  laws  and  resolutions  of  Congress 
under  which  they  act.  But,  independent  of  this  view,  I  concur  in  the  con- 
struction of  the  statute  as  given  by  my  predecessor.* 

Section  6  of  the  homestead  act  ^2299,  Rev.  Stat.)  provides:  *'  That  noth- 
ing contained  in  this  act  shall  be  so  construed  as  to  impair  or  interfere  in 
any  manner  whatever  with  existing  pre-emption  rights."  And  provided  fur- 
ther :  '*  That  all  persons  who  have  filed  their  application  for  a  pre-emption 
right  prior  to  the  passage  of  this  act,  shall  be  entitled  to  all  the  privileges 
of  this  act."  Clearly  the  first  part  of  this  proviso  intended  to  secure  to  those 
who  might  avail  themselves  of  the  benefits  of  this  act  the  then  existing  right 
of  entry  under  the  preemption  law,  and  the  second  part  of  this  proviso  was 
intended  to  secure  to  those  who  had  theretofore  availed  themselves  of  the 
pre-emption  right,  the  benefit  of  the  homestead  law  in  addition  thereto. 
For  these  reasons  I  reverse  your  decision. 


j,— HOMESTEAD  FINAL  PROOF. 
INSTRUCTIONS. 

As  to  applicatio.D,  affidavits  and  proof. 

Commissioner  Sparks  to  Registers  and  Receivers^  and  Officers  authorized  to  take  affidavit: 
and  proofs  in  public  land  cases,  December  15,  1 885. 

The  large  number  of  defective,  irregular  and  insufficient  proofs  presented 
in  public  land  cases,  and  the  looseness  with  which  attesting  officers,  partic- 
ularly others  than  Registers  and  Receivers,  have  exercised  their  functions, 
make  it  necessary  that  the  following  directions  be  carefully  complied  with  : 

I.  In  cases  of  final  proofs  and  of  entry  applications,  the  parties  whether 

*The  Secretary  has  re-«ffinned  this  decision,  citing  the  Brittin  case,  in  the  following  cases :  Ball  vs.  Gni' 
ham,  6  L.  D.,  407, 15  C.  L.  C,  39 ;  Cotton  vs  Struthen,  6  L.  D.,  a88. 
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applicants,  claimants  or  witnesses,  must  be  properly  identified  before  you. 
Attesting  officers  (including  Registers  and  Receivers)  must  certify  that  the 
parties  appearing  are  personally  known  to  them,  or  that  their  identity  is  sat- 
isfactorily established.  The  names  of  persons  vouching  to  identify  must  be 
stated.  Identifying  affidavits  should  be  required  in  all  cases  where  nec^- 
sary. 

2.  Each  question  in  final  proofs  must  be  orally  asked  and  answered  in 
the  presence  of  the  attesting  officer.  Applications,  affidavits  and  final  proof 
questions  must  be  thoroughly  explained,  so  that  there  can  be  lio  possibility 
that  the  parties  will  misunderstand  the  purport  of  their  affidavits,  or  the  full 
meaning  of  the  questions  asked,  or  the  eflfect  of  their  answers.  Ready-made 
proofs  presented  merely  for  ^r^j'^r/wtf  acknowledgment,  without  verification, 
cross-examination  or  evidence  of  identity,  will  not  be  considered  such  proofs 
as  are  required  by  law. 

3.  Officers  taking  affidavits  and  proofs  must  test  the  accuracy  and  relia- 
bility of  the  statements  of  applicants  and  claimants,  and  the  credibility  and 
means  of  information  of  witnesses,  by  a  thorough  cross-exam mation.  Ques- 
tions and  answers  in  such  cross-examinations  will  be  reduced '  to  writing, 
and  the  costs  thereof  included  in  the  costs  of  writing  out  the  proofs. 

4.  Cross  examinations  should  be  directed  to  a  verification  of  the  material 
facts  in  the  case,  and  especially  to  the  actual  facts  of  residence  and  other 
requirements,  the  use  of  the  land  and  purpose  of  the  entry,  and  whether  the 
entry  is  made  or  sought  to  be  perfected  for  claimant's  own  use  and  occupa- 
tion, or  for  the  use  and  benefit  of  others. 

5.  Registers  and  Receivers  and  other  officers  must  carefully  see  that  par- 
ties and  witnesses  are  swearing  to  actual  facts,  and  not  to  constructions  of 
law  as  to  what  constitute  facts.  This  requirement  will  be  particularly  ob- 
served in  respect  to  facts  of  alleged  residence. 

6.  Proofs  must  be  taken  on  the  day  and  before  the  officer  named  in  the 
advertisement,  and  at  his  office,  and  between  the  hours  of  8  a.  m.  and  six 
p.  m.  Proofs  taken  privately  or  in  secret,  or  otherwise  in  substance  irregu- 
larly, will  not  be  accepted. 

7.  Proofs  must  in  all  cases  be  made  to  the  satisfaction  of  Registers  and 
Receivers.  Proofs  that  are  not  satisfactory  must  be  rejected.  Registers  and 
Receivers  are  authorized  to  avail  themselves  of  all  means  of  information  in 
respect  to  the  validity  of  entries  and  the  interest  in  which  they  are  made, 
and  will  not  allow  entries  which  they  have  good  reason  to  believe  collusive, 
speculative,  or  otherwise  fraudulent. 

8.  Registers  and  Receivers  must  thoroughly  scrutinize  all  proofs  taken 
before  officers  other  than  themselves.  They  will  not  accept  proofe  so  taken 
that  are  defective  or  insufficient,  and  they  must  see  that  all  papers  are  com- 
plete and  p>erfect  before  an  entry  is  allowed  or  the  papers  transmitted  to  this 
office.     This  rule  will  be  imperatively  insisted  upon. 

9.  Registers  and  Receivers  will  promptly  call  to  the  attention  of  special 
agents,  and  report  to  this  office,  all  cases  which  in  their  opinion  need  in- 
vestigation. 

10.  Should  officers  (other  than  Registers  and  Receivers)  taking  affidavits 
or  proofs  know  or  have  occasion  to  suspect  the  existence  of  fraud  in  con- 
nection with  any  case,  they  should  at  once  report  all  the  facts  to  the  Register 
and  Receiver. 

11.  Officers  taking  affidavits  and  testimony  should  call  the  attention  of 
parties  and  witnesses  to  the  laws  respecting  false  swearing  and  the  penalties 
therefor,  and  inform  them  of  the  purpose  of  the  Government  to  bold  all 
persons  to  a  strict  accountability  for  any  statements  made  by  them. 

12.  In  no  case  are  papers  authorized  to  be  executed  in  blank.     Papers  so 
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signed  or  falsely  authenticated  will  be  treated  as  fraudulent,  and  the  acts  of 
an  officer  misusing  his  official  signature  and  seal  will  not  be  respected  by 
this  office,  but  the  attention  of  the  proper  authorities  will  be  called  to  his 
misconduct. 

13.  Officers  taking  applications,  affidavits  or  final  proofs,  will  not  be  per- 
mitted to  act  as  attorneys  in  the  case. 

14.  Attorneys  at  law  appearing  in  land  office  proceedings  at  local  offices 
must  file  an  appearance  stating  specifically  whom  they  represent.  Attorneys 
in /act  must  file  the  written  authority  of  their  principals. 

Approved  :  L.  Q.  C.  LAMAR,  Secretary, 


INSTRUCTIONS. 


CROSS-EXAMINATIONS — FINAL  PROOFS. 

Commissioner  Sparks  io  Registers  and  Receivers  of  United  States  Land  Offices^  September 
23,  1886. 

Your  attention  is  called  to  the  Circular  of  December  15,  1885,  regarding 
cross-examination  of  claimants  and  witnesses  in  final  proofs.  Claimants  and 
witnesses  must  be  cross  examined  in  all  cases  of  final  proof;  and  you  are 
instructed  to  reject  all  proofs  not  accompanied  with  the  required  cross- 
examination. 

The  paper  containing  the  record  of  the  cross-examination  for  transmission 
to  this  office  must  show  that  the  statements  there  have  been  sworn  to  and 
subscribed  by  the  witnesses,  by  their  signatures  appearing  thereon,  and  the 
jurats  of  the  officers  administering  the  oaths,  the  same  as  in  the  formal  proofs 
made  on  the  regular  printed  blanks. 

Approved  September  23,  1886. 

L.  Q.  C.  LAMAR,  Secretary. 


INSTRUCTIONS. 


Final  Proof, — Where  final  proof  in  commuted  homestead  and  pre-emption  cases  is  made 
before  local  officers,  it  must  be  reduced  to  writing  by  them  or  their  employees. 

Acting  Commissioner  Anderson  to  Register  and  Receiver ^  Denver^  Colo.,  Montgomery, 
Ala.,  and  Redwood  Falls,  Minn.,  September  15,  1888. 

The  following  rules  should  be  observed  in  making  final  proofs  in  pre- 
emption and  commuted  homestead  cases : 

1.  When  proofs  are  made  before  Registers  and  Receivers,  the  testimony 
must  be  reduced  to  writing  by  them  or  some  one  in  their  employ. 

2.  The  legal  fees  chargeable  therefor  will  be  collected,  reported  and 
accounted  for  to  the  United  States. 

3.  Testimony  must  not  be  reduced  to  writing  by  claimant,  his  attorney, 
nor  by  any  one  in  his  employ. 


C.  L.  DAWLEY. 


Final  Proof — Ready  made  final  proofs  will  not  be  accepted.    The  questions  must  be  asked 
by  the  officer,  and  the  answers  then  and  there  written  down  by  him  as  they  are  given. 

Assistant  Commissioner  Stockslager  to  C.  L.  Dawley,  De   Smet,  Dakota    Territory, 
February  \,  1887. 

I  am  in  receipt  of  your  letter  of  January  13,  1887,  referring  to  the  new 
proof  blanks,  in  which  you  say:  "When  I  first  received  them,  and  upon 
reading  the  jurat  which  I  have  to  make,  wherein  I  certify  that  the  testimony 
which  was  by  me  rethiced  to  writingy  I  refused  to  swear  to  proofs  written  by 

32 
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attorneys  and  other  proof  makers,  and  by  so  doing  created  an  ill-feeling 
toward  myself.  *  *  *  *  What  I  wish  to  know  is  whether  I  am  correct." 

In  reply  you  are  informed  that  you  have  done  just  what  this  office  will 
insist  that  all  officers  before  whom  proofs  are  made  must  do,  /.  ^.,  refuse  to 
affix  their  signatures  and  official  seals  to  all  ready- made  proofs,  by  whomso- 
ever offered. 

The  questions  must  be  propounded  by  the  officer,  and  the  answers  then 
and  there  written  dawn  by  him  as  they  are  given  by  the  party  testifying. 
This  office  will  not  accept  proofs  which  have  been  manufactured  to  order  by 
attorneys  and  others.  Such  proofs  rarely  contain  the  facts  drawn  from  the 
personal  knowledge  of  the  parties  testifying.  They  are  stereotyped  in  form, 
and  utterly  untrustworthy  in  substance.  All  proofs  not  made  on  the  new 
blanks,  and  as  herein  indicated,  will  be  rejected  outright. 


FINAL  PROOF. 


Rules  to  be  observed  in  passing  on  final  proof  papers  in  pre-emption  and  commuted  home- 
stead cases. 

Commissioner  Sparks  to  Registers  and  Receivers ^  February  19,  1887. 

I.  Where  final  proof,  or  any  part  thereof,  is  taken  before  the  day  adver- 
tised, require  new  advertisement  and  new  proof,  in  whole  or  in  part,  as  the 
case  may  require,  to  cover  that  which  was  taken  out  of  time. 

II.  Where  final  proof,  or  any  part  thereof,  is  taken  after  the  day  adver- 
tised, require  new  advertisement  and  new  proof,  in  whole  or  in  part,  as 
above  provided,  unless  on  day  advertised  due  notice  had  been  given  of  post- 
ponement to  a  day  certain  by  the  officer  taking  the  proof,  and  the  proof  be 
taken  in  accordance  with  said  postponement.  Facts  of  postponement  and 
notice  must  be  certified  by  the  officer  taking  the  last  proof. 

III.  The  entire  proof  must  be  taken  in  accordance  with  notice  given.  If 
the  testimony  of  either  claimant  or  witnesses  is  taken  at  a  different  time  or 
place  than  that  advertised,  require  new  advertisement  and  new  proof  as  to 
such  defective  testimony. 

IV.  When  witness  not  named  in  advertisement  is  substituted  for  adver- 
tised witness,  require  new  notice  and  proof  covering  the  testimony  of  sub- 
stituted witness. 

V.  The  certification  of  naturalization  papers  or  other  court  records  should 
be  received  only  when  made  under  the  hand  and  seal  of  the  clerk  of  the 
court  in  which  such  papers  appear  of  record  ;  but  where  a  judicial  record  is 
shown  to  have  existed  and  is  now  lost  or  destroyed,  proof  of  the  same  may 
be  made  by  secondary  evidence,  in  accordance  with  the  rules  of  evidence 
governing  such  proof. 

VI.  Where  final  proof  is  taken  by  officer  not  named  in  advertisement,  it 
may  be  accepted  if  otherwise  sufficient,  provided  that  the  proof  is  taken  at 
the  time  and  exact  place  designated  in  the  printed  notice,  and  provided  the 
officer  advertised  to  take  said  proof  shall  officially  certify  that  no  protest 
was  ever  filed  before  him  against  claimant's  entry. 

VII.  The  number,  cause,  and  duration  of  all  absences  to  be  satisfactorily 
accounted  for. 

VIII.  When  proof  is  made  before  Register  and  Receiver,  and  certificate 
does  not  bear  the  date  of  said  proof,  require  of  Register  and  Receiver  ex- 
planation thereof,  and  if  the  delay  was  caused  by  failure  to  tender  the 
money  at  date  of  making  said  proof,  require  final  affidavit,  with  corroborat- 
ing proof,  to  cover  date  certificate  was  issued. 

IX.  When  proof  is  made  before  any  other  officer,  allow  the  necessary 
time  only  for  a  prompt  transmittal  of  the  papers  to  the  district  land  office, 
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and  if  any  longer  •  interval  is  shown  between  date  of  proof  and  date  of  cer- 
tificate (if  proof  is  otherwise  sufficient)  require  affidavit  of  continued  resi- 
dence and  non-alienation  to  cover  date  of  final  certificate. 
Approved  February  21,  1887. 

H.  L.  MULDROW,  A  ding  Secretary, 


FINAL  PROOF. 

Commissioner  ^TOCViSLKGK'Vit  January  2^  1889. 

Rule  VIII  and  Rule  IX  of  the  circular  of  February  19,  1887  (13  C.  L. 
O.,  280),  approved  February  21,  1887,  are  hereby  modified  to  read  as  fol- 
lows, viz. : 

VIII.  When  proof  is  made  before  the  Register  or  Receiver  and  the  final 
certificate  does  not  bear  the  date  of  the  proof,  require  of  the  Register  and 
Receiver  an  explanation  thereof,  and  if  the  delay  was  caused  by  a  failure  to 
tender  the  money  or  other  consideration  at  the  time  of  making  the  proof, 
require  additional  evidence  to  show  that  the  claimant  had  not,  at  the  date 
of  the  certificate,  transferred  the  land,  and  that  he  still  continued  to  reside 
thereon,  which  evidence  may  consist  of  the  claimant's  affidavit  corroborated 
by  the  affidavits  of  witnesses,  taken  before  some  officer  authorized  to  admin- 
ister oaths. 

IX.  When  proof  is  made  before  any  other  officer  than  the  Register  or  Re- 
ceiver, allow  a  reasonable  time  for  a  prompt  transmission  of  the  papers  to 
the  district  land  office,  and  if  any  longer  interval  is  shown  between  date  of 
proof  and  date  of  certificate  (if  proof  is  otherwise  sufficient),  require  of  the 
Register  and  Receiver  an  explanation  thereof,  and  if  such  delay  was  caused 
by  the  fault  of  the  claimant,  require  the  same  additional  evidence  as  pre- 
scribed under  Rule  VIII. 

Approved :  WM.  F.  VILAS,  Secretary. 


FINAL  PROOF  RULES. 

Acting  Commissioner  Stone,  July  17,  1889. 

Rules  I,  2,  3,  and  4  of  the  circular  February  19,  1887,  approved  Febru- 
ary 21,  1887,  are  hereby  modified  to  read  as  follows,  viz: 

1.  "  Final  proofs  in  all  cases  where  the  same  are  required  by  the  general 
land  laws  or  regulations  of  the  Department,  must  be  taken  in  accordance 
with  the  published  notice ;  provided,  however,  that  such  testimony  may  be 
taken  within  ten  days  following  the  time  advertised  in  cases  where  accident 
or  unavoidable  dela3rs  have  prevented  the  applicant  or  his  witnesses  from 
making  such  proof  on  the  day  specified.  Section  7  of  the  Act  of  March  2, 
1889  (25  Stats.,  854). 

2.  "  Where  final  proof  or  any  part  thereof  has  not  been  taken  on  the  day 
advertised  or  within  ten  days  thereafter  under  the  exception  and  as  required 
in  Rule  i,  you  will  direct  new  advertisement  to  be  made;  and  if  no  protest 
or  objection  is  then  filed,  the  proof  heretofore  submitted,  if  in  compliance 
with  the  law  in  other  respects,  may  be  accepted. 

3.  ''If  the  testimony  of  either  claimant  or  witnesses  is  taken  at  a  different 
place  than  that  advertised,  you  will  require  new  advertisement  for  the  proof 
to  be  taken  at  such  place  as  you  may  deem  advisable ;  and  if  no  protest  or 
objection  is  then  filed,  the  proof  theretofore  submitted,  if  regular  in  all  other 
respects,  may  be  accepted  without  further  testimony. 

4.  "When  a  witness  not  named  in  the  advertisement  is  substituted  for  an 
advertised  witness,  unless  two  of  the  advertised  witnesses  testify,  require  new 
advertisement  of  the  names  of  the  witnesses  who  do  testify  at  such  time  and 
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place  as  yoa  may  direct ;  and  if  no  protest  or  objection  is  then  filed,  the 
proof  thereto  submitted,  if  satisfactory  in  all  other  respects,  may  be  ac- 
cepted. 

5.  ''Where  final  proof  is  taken  before  an  officer  not  named  in  the  adver- 
tisement, it  may  be  accepted  if  otherwise  sufficient,  provided  the  proof  is 
taken  at  the  time  and  place  designated  in  the  printed  notice,  or  within  ten 
days  thereafter  under  the  exceptions  provided  in  Rule  i ;  and  provided 
further,  that  both  the  officer  advertised  to  make  such  proof,  and  the  officer 
taking  the  same,  shall  officially  certify  that  no  protest  was  at  any  time  filed 
before  him  against  the  claimant's  entry. 

6.  ''  The  certification  of  the  declaration  to  become  a  citizen  of  the  United 
States,  or  other  evidence  necessary  to  establish  citizenship,  should  be  received 
only  when  made  under  the  hand  and  seal  of  the  clerk  of  the  court  in  which 
such  papers  appear  of  record.  But  where  it  is  shown  that  the  judicial  record 
has  been  lost  or  destroyed,  the  proof  of  such  citizenship  may  be  established 
by  the  rule  governing  the  introduction  of  secondary  evidence. 

7. ,  **  When  proof  is  made  before  the  Register  or  Receiver,  and  the  final 
certificate  does  not  bear  the  date  of  the  proof,  and  the  record  containing  no 
reason  therefor,  require  of  the  Register  and  Receiver  an  explanation  thereof, 
and  if  the  delay  was  caused  by  a  failure  to  tender  the  money  or  other  con- 
sideration at  the  time  of  making  the  proof,  require  additional  evidence  to 
show  that  the  claimant  had  not,  at  the  date  of  the  certificate,  transferred  the 
land,  which  evidence  may  consist  of  the  claimant's  affidavit  taken  before 
some  officer  authorized  to  administer  oaths. 

8.  '*  When  proof  is  made  before  any  other  officer  than  the  Register  and 
Receiver,  allow  a  reasonable  time  for  a  prompt  transmission  of  the  papers  to 
the  district  land  office,  and  if  any  longer  interval  is  shown  between  date  of 
proof  and  date  of  certificate  (if  proof  is  otherwise  sufficient  and  the  record 
contains  no  reason  for  the  delay},  require  of  the  Register  and  Receiver  an 
explanation  thereof,  and  if  such  delay  was  caused  by  the  fault  of  the  claim- 
ant, require  the  same  additional  evidence  as  prescribed  under  Rule  7. 

9.  '*  Where  final  proof  has  been  accepted  by  the  local  office,  prior  to  the 
promulgation  of  said  circular  of  February  19,  1887,  if  in  all  other  respects 
satisfactory,  except  that  it  was  not  taken  as  advertised,  the  cases  may  be  sub- 
mitted to  the  Board  of  Equitable  Adjudication  for  its  consideration." 

Nothing  herein  shall  be  construed  to  affect  proofs  taken  under  and  con- 
forming to  prior  rules  and  regulations. 
Approved  July  17,  1889. 

JOHN  W.  NOBLE,  Secretary. 


MARTIN  GLEESON. 

linai  Proof— Act  of  March  2,  i88g. — Under  Section  7,  Act  of  March  2,  1889,  an  entry 
may  be  passed  to  patent  without  submission  to  the  Board  of  Equitable  Adjodicuion, 
where  the  finaJ  proof  was  not  submitted  on  the  day  advertised,  but  was  made  within  ten 
days  of  said  date,  and  the  delay  was  the  result  of  accident  or  unavoidable  cause. 

Section  9  of  final  proof  rules  cited  and  construed. 

First  Assistant  Secretary  CHANDLER  to  Acting  Commissioner  Stone,  August  1 6,  1889. 

Section  nine  of  the  final  proof  rules,  dated  July  17,  1889  (9  L.  D.,  123  ; 
16  C.  L.  O.,  97),  reads: 

*'  Where  final  proof  has  been  accepted  by  the  local  office,  prior  to  the 
promulgation  of  said  circular  of  February  19,  1887  (5  L.  D.,  426;  13  C. 
L.  O.,  280),  if  in  all  other  respects  satisfactory,  except  that  it  was  not  taken 
as  advertised,  the  cases  may  be  submitted  to  the  Board  of  Equitable  Adjodi- 
cation  for  its  consideration." 
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In  the  case  of  William  F.  Simrall  (8  L.  D.,  581 ;  16  C.  L.  O.,  113),  the 
Department  held  that  the  provisions  of  said  seventh  section  (supra)  were 
retroactive,  and  that  Simrall's  entry  upon  final  proof,  made  two  days  after 
the  day  advertised  on  account  of  an  unavoidable  delay,  was  '<  regularly 
made,"  and  that  the  entry  should  be  passed  to  patent.  Simrall's  proof  was 
made  in  February,  1884,  and  if  it  is  to  be  followed  as  a  precedent  hereafter 
said  rule  will  be  so  construed  as  not  to  require  entries  to  be  submitted  to 
the  Board  of  Ekjuitable  Adjudication,  where  the  final  proof  was  made  prior 
to  the  promulgation  of  said  circular  of  February  19,  1887,  if  said  proof  was 
made  within  ten  days  from  the  day  advertised  on  account  of  accident  and 
unavoidable  delay,  and  it  is  in  other  respects  satisfactory. 

The  decision  of  your  office  must  be  and  it  is  hereby  reversed,  and  said 
entry  will  be  passed  to  patent. 


FINAL  PROOF  AFTER  ADMISSION  OF  NEW  STATES. 

Commissioner  Groff  to  Rfgisier  and  Receiver ^  Aberdeen ^  Dakota ^  October  9,  1889. 

I  have  received  the  Register's  letter  of  the  ist  instant,  in  reference  to 
cases  of  applications  to  perfect  entries  of  public  land,  by  settlers  in  your  dis- 
trict, as  final  homesteads,  commuted  homesteads  and  pre-emptions,  in  which 
the  time  for  making  the  final  proofs  is  set  in  the  notices  for  periods  that 
may,  and  probably  will  be,  subsequent  to  the  admission  of  the  State  into  the 
Union,  under  the  Act  of  Congress  of  February  22,  1889,  25  Stat.,  676,  and 
before  territorial  officers  who  will  cease  to  exist  as  such  on  the  occurrence 
of  that  event.  You  desire  to  be  advised  as  to  the  proper  course  to  pursue 
in  such  cases. 

The  regulations  of  this  Department,  under  the  Act  of  March  3,  1879,  re- 
quire that  the  notice  of  intention  to  make  final  proof  to  be  published  in  such 
cases  under  said  act,  shall  state  the  date  when,  the  place  where,  and  the  offi- 
cer before  whom  the  proof  is  to  be  taken,  and  that  the  proof  shall  in  every 
case  be  made  at  the  time  and  place  advertised  and  before  the  officer  named 
in  the  notice.     Circular  of  January  i,  1889,  p.  43. 

As,  on  the  admission  of  the  State,  the  officers  named  in  the  advertise- 
ments published  in  the  cases  to  which  you  refer,  will  cease  to  exist  as  such, 
it  will  be  impossible  for  the  proofs  to  be  made  before  them  after  the  admis- 
sion of  the  State  according  to  the  pending  notices,  and  I  see  no  way  to 
comply  with  the  regulations  otherwise  than  by  giving  new  notices  therein, 
to  provide  for  making  the  proof  at  proper  times  and  places,  to  be  specified, 
and  before  the  proper  officers,  by  their  correct  names  and  official  designa- 
tions, under  the  iState  government  (see  Rule  3,  p.  46,  circular  of  January  i, 
1889),  and  you  will  promptly  advise  the  parties  interested^  as  soon  as  the 
State  is  admitted,  and  the  fact  duly  ascertained. 

The  condition  of  things  above  indicated  should  be  explained  to  parties 
applying  for  notices  to  make  proof,  hereafter,  before  the  admission  of  the 
State,  that  they  may  act  understandingly  with  reference  to  their  interests  in 
the  matter. 


EXAMINATION  OF  PROOFS  BY  REGISTER  AND  RECEIVER. 

Commissioner  Spakks  to  Register  and  Receiver ^  Fargo ^  Dakota^  January  3,  1887. 

I  am  in  receipt  of  the  Register's  letter  of  joth  ultimo,  stating  the  physical 
impossibility  of  a  personal  examination  by  you  of  final  proofs,  and  suggest- 
ing that  an  examination  by  the  Chief  Clerk,  satisfactory  to  you,  might  be  a 
sufficient  compliance  with  the  requirements. 

You  are  correct  in  assuming  that  Registers  and  Receivers  are  not  expected 
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place  as  yoa  may  direct ;  and  if  no  protest  or  objection  is  then  filed,  the 
proof  thereto  submitted,  if  satisfactory  in  all  other  respects,  may  be  ac- 
cepted. 

5.  ''Where  final  proof  is  taken  before  an  officer  not  named  in  the  adver- 
tisement, it  may  be  accepted  if  otherwise  sufficient,  provided  the  proof  is 
taken  at  the  time  and  place  designated  in  the  printed  notice,  or  within  ten 
days  thereafter  under  the  exceptions  provided  in  Rule  i ;  and  provided 
further,  that  both  the  officer  advertised  to  make  such  proof,  and  the  officer 
taking  the  same,  shall  officially  certify  that  no  protest  was  at  any  time  filed 
before  him  against  the  claimant's  entry. 

6.  "  The  certification  of  the  declaration  to  become  a  citizen  of  the  United 
States,  or  other  evidence  necessary  to  establish  citizenship,  should  be  received 
only  when  made  under  the  hand  and  seal  of  the  clerk  of  the  court  in  which 
such  papers  appear  of  record.  But  where  it  is  shown  that  the  judicial  record 
has  been  lost  or  destroyed,  the  proof  of  such  citizenship  may  be  established 
by  the  rule  governing  the  introduction  of  secondary  evidence. 

7. ,  **  When  proof  is  made  before  the  Register  or  Receiver,  and  the  final 
certificate  does  not  bear  the  date  of  the  proof,  and  the  record  containing  no 
reason  therefor,  require  of  the  Register  and  Receiver  an  explanation  thereof, 
and  if  the  delay  was  caused  by  a  failure  to  tender  the  money  or  other  con- 
sideration at  the  time  of  making  the  proof,  require  additional  evidence  to 
show  that  the  claimant  had  not,  at  the  date  of  the  certificate,  transferred  the 
land,  which  evidence  may  consist  of  the  claimant's  affidavit  taken  before 
some  officer  authorized  to  administer  oaths. 

8.  ''  When  proof  is  made  before  any  other  officer  than  the  Register  and 
Receiver,  allow  a  reasonable  time  for  a  prompt  transmission  of  the  papers  to 
the  district  land  office,  and  if  any  longer  interval  is  shown  between  date  of 
proof  and  date  of  certificate  (if  proof  is  otherwise  sufficient  and  the  record 
contains  no  reason  for  the  delay),  require  of  the  Register  and  Receiver  an 
explanation  thereof,  and  if  such  delay  was  caused  by  the  fault  of  the  claim- 
ant, require  the  same  additional  evidence  as  prescribed  under  Rule  7. 

9.  **  Where  final  proof  has  been  accepted  by  the  local  office,  prior  to  the 
promulgation  of  said  circular  of  February  19,  1887,  if  in  all  other  respects 
satisfactory,  except  that  it  was  not  taken  as  advertised,  the  cases  may  be  sub- 
mitted to  the  Board  of  Equitable  Adjudication  for  its  consideration." 

Nothing  herein  shall  be  construed  to  affect  proofs  taken  under  and  con- 
forming to  prior  rules  and  regulations. 
Approved  July  17,  1889. 

JOHN  W.  NOBLE,  Secretary. 


MARTIN  GLEESON. 

Final  Proof— Act  of  March  ^,  j88g, — Under  Section  7,  Act  of  Marcb  2,  1889,  *^  ^^^ 
may  be  passed  to  patent  without  submission  to  the  Board  of  Equitable  Adjudication, 
where  the  final  proof  was  not  submitted  on  the  day  advertised,  but  was  made  within  ten 
days  of  said  date,  and  the  delay  was  the  result  of  accident  or  unavoidftble  cause. 

Section  9  of  final  proof  rules  cited  and  construed. 

First  Assistant  Secretary  Chandler  to  Acting  Commissioner  Stone,  August  i6,  1889. 

Section  nine  of  the  final  proof  rules,  dated  July  17,  1889  (9  L.  D.,  123; 
16  C.  L.  O.,  97),  reads: 

**  Where  final  proof  has  been  accepted  by  the  local  office,  prior  to  the 
promulgation  of  said  circular  of  February  19,  1887  (5  L.  D.,  426;  13  C. 
L.  O.,  280),  if  in  all  other  respects  satisfactory,  except  that  it  was  not  taken 
as  advertised,  the  cases  may  be  submitted  to  the  Board  of  Equitable  Adjudi- 
cation for  its  consideration." 
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In  the  case  of  William  F.  Simrall  (8  L.  D.,  581 ;  16  C.  L.  O.,  113),  the 
DepartmeDt  held  that  the  provisions  of  said  seventh  section  (supra)  were 
retroactive,  and  that  Simrairs  entry  upon  final  proof,  made  two  days  after 
the  day  advertised  on  account  of  an  unavoidable  delay,  was  ''  regularly 
made/'  and  that  the  entry  should  be  passed  to  patent.  Simrall's  proof  was 
made  in  February,  1884,  and  if  it  is  to  be  followed  as  a  precedent  hereafter 
said  rule  will  be  so  construed  as  not  to  require  entries  to  be  submitted  to 
the  Board  of  Equitable  Adjudication,  where  the  final  proof  was  made  prior 
to  the  promulgation  of  said  circular  of  February  19,  1887,  if  said  proof  was 
made  within  ten  days  from  the  day  advertised  on  account  of  accident  and 
unavoidable  delay,  and  it  is  in  other  respects  satisfactory. 

The  decision  of  your  office  must  be  and  it  is  hereby  reversed,  and  said 
entry  will  be  passed  to  patent. 


FINAL  PROOF  AFTER  ADMISSION  OF  NEW  STATES. 

Commissioner  Groff  to  Register  and  Receiver ^  Aberdeen^  Dakota^  October  9,  1889. 

I  have  received  the  Register's  letter  of  the  ist  instant,  in  reference  to 
cases  of  applications  to  perfect  entries  of  public  land,  by  settlers  in  your  dis- 
trict, as  final  homesteads,  commuted  homesteads  and  pre-emptions,  in  which 
the  time  for  making  the  final  proofs  is  set  in  the  notices  for  periods  that 
may,  and  probably  will  be,  subsequent  to  the  admission  of  the  State  into  the 
Union,  under  the  Act  of  Congress  of  February  22,  1889,  25  Stat.,  676,  and 
before  territorial  otticers  who  will  cease  to  exist  as  such  on  the  occurrence 
of  that  event.  You  desire  to  be  advised  as  to  the  proper  course  to  pursue 
in  such  cases. 

The  regulations  of  this  Department,  under  the  Act  of  March  3,  1879,  re- 
quire that  the  notice  of  intention  to  make  final  proof  to  be  published  in  such 
cases  under  said  act,  shall  state  the  date  when,  the  place  where,  and  the  offi- 
cer before  whom  the  proof  is  to  be  taken,  and  that  the  proof  shall  in  every 
case  be  made  at  the  time  and  place  advertised  and  before  the  officer  named 
in  the  notice.     Circular  of  January  i,  1889,  p.  43. 

As,  on  the  admission  of  the  State,  the  officers  named  in  the  advertise- 
ments published  in  the  cases  to  which  you  refer,  will  cease  to  exist  as  such, 
it  will  be  impossible  for  the  proofs  to  be  made  before  them  after  the  admis- 
sion of  the  State  according  to  the  pending  notices,  and  I  see  no  way  to 
comply  with  the  regulations  otherwise  than  by  giving  new  notices  therein, 
to  provide  for  making  the  proof  at  proper  times  and  places,  to  be  specified, 
and  before  the  proper  officers,  by  their  correct  names  and  official  designa- 
tions, under  the  State  government  (see  Rule  3,  p.  46,  circular  of  January  i, 
1889),  ^"^  yo^  ^"^  promptly  advise  the  parties  interested^  as  soon  as  the 
State  is  admitted,  and  the  fact  duly  ascertained. 

The  condition  of  things  above  indicated  should  be  explained  to  parties 
applying  for  notices  to  make  proof,  hereafter,  before  the  admission  of  the 
State,  that  they  may  act  understandingly  with  reference  to  their  interests  in 
the  matter. 


EXAMINATION  OF  PROOFS  BY  REGISTER  AND  RECEIVER. 

Commissioner  Sparks  to  Register  and  Receiver ^  ^'argo^  Dakota,  January  3,  1887. 

I  am  in  receipt  of  the  Register's  letter  of  loth  ultimo,  stating  the  physical 
impossibility  of  a  personal  examination  by  you  of  final  proofs,  and  suggest- 
ing that  an  examination  by  the  Chief  Clerk,  satisfactory  to  you,  might  be  a 
sufficient  compliance  with  the  requirements. 

You  are  correct  in  assuming  that  Registers  and  Receivers  are  not  expected 
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to  make  a  mere  perfunctory  certification ,  but  that  their  official  certificate  is 
expected  to  mean  something. 

Proofs  are  required  to  be  examined  by  Registers  and  Receivers  before 
transmittal  to  this  office,  and  you  are  to  certify  that  such  examination  has 
been  made.  An  examination  made  in  your  office  by  the  Chief  Clerk,  under 
your  personal  direction  and  supervision,  with  which  you  are  satisfied,  which 
you  endorse,  and  for  which  you  can  be  held  responsible,  is  an  examination 
by  yourselves  within  the  meaning  of  your  instructions. 


INSTRUCTIONS. 


Entry — Final  Proof— Pay meni. — Final  proof  and  payment  must  be  made  at  the  same  time. 
Proofs  presented  without  tender  of  payment  must  be  rejected. 

Commissioner  McFarland  to  Register  and  Receiver ^  Fargo ,  Dakota,  Nov.  iS,  18S4. 

It  is  reported  by  Inspector  Hobbs  that  at  Fargo,  ''  as  in  most  of  the  Da- 
kota offices,"  there  are  a  large  number  of  final  proofs  awaiting  payment, 
and  that  at  the  date  of  his  report  (October  25,  1884,)  there  were  one  hun- 
dred and  forty- five  such  proofs  at  your  office.  It  is  stated  that  these  proofs 
are  received  from  judges  or  clerks  of  courts,  or  notaries  public,  ''with  the 
understanding  that  some  person  who  has  agreed  to  furnish  the  money  will 
come  in  and  call  them  up  and  make  payment,"  and  that  oftentimes  there  is 
a  delay  of  several  weeks  (and  sornetimes  months)  before  payment  is  made. 

The  practice  referred  to  is  irregular,  and  must  be  discontinued.  There 
is  no  authority  for  receiving  proofs  in  advance  of  action  in  allowing  or  re- 
jecting an  entry,  and  you  have  no  authority  to  act  upon  entry  applications 
until  the  party  is  prepared  to  consummate  entry  by  making  proof  and  pay- 
ment.  In  other  words,  proof  and  payment  must  be  made  at  the  same  time. 
Proofs  presented  without  tender  of  payment  must  be  rejected. 


CIRCULAR. 

Commissioner  Sparks  to  Registers  and  Receivers,  March  30,  1886. 

Hereafter  the  following  rules  will  be  observed  in  making  final  proof  in 
pre-emption  and  commuted  homestead  cases : 

1.  The  entire  final  proof,  including  the  final  affidavit  of  claimant,  hb 
testimony  and  the  testimony  of  his  witnesses,  shall  be  taken  before  the  officer 
designated  in  the  published  notice  of  intention  to  make  final  proof,  and  at 
the  time  therein  named. 

2.  Such  final  proof  shall  be  taken  only  before  the  following  officers :  The 
Register  or  Receiver  of  the  proper  land  district,  or  the  clerk  of  the  county 
court,  or  of  any  court  of  record,  of  the  county  and  state,  or  district  and  ter- 
ritory, in  which  the  land  is  situated,  or  before  such  clerk  in  some  adjacent 
county,  in  case  the  land  lies  in  an  unorganized  county. 

3.  Cases  wherein  notice  of  intention  to  make  final  proof  shall  have  been 
given  under  the  former  practice,  prior  to  the  promulgation  of  this  circular, 
shall  be  in  no  manner  affected  by  the  regulations  herein  contained. 

Approved : 

H.  L.  MULDROW,  Acting  Secretary, 


FRED  HODGE. 


Testimony  of  Witnesses — Final  Proof, — In  pre-emption  and  commuted  homestead  cases, 
the  testimony  of  witnesses,  in  offering  final  proof,  may  be  taken  before  any  officer  author- 
ized to  administer  oaths;  but  under  section  2292 and  the  Act  of  March  3, 1877,  the  testi- 
mony of  witnesses  must  be  taken  before  the  officer  before  whom  the  claimant  appears. 
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Comtnissiofur  McFarland  to  Fred  Hodge,  June  21,  1884. 

The  circularof  instructions  of  September  15,  1841  (i  Lester,  pp.  360-364), 
relating  to  the  pre-emption  laws  of  1841,  authorized  the  testimony  of  the 
witnesses  in  support  of  a  claim  thereunder  to  be  made  before  some  person 
authorized  to  administer  oaths  or  affirmations,  and  said  instructions  are  still 
in  force.  Sec.  2262,  United  States  Revised  Statutes,  requires  the  claimant 
to  make  the  required  affidavit  before  the  Register  or  the  Receiver,  which 
section  was  amended  by  Act  of  June  9,  1880,  authorizing  such  affidavit  to 
be  made  before  the  clerk  of  the  county  court,  or  of  any  court  of  record,  etc. 
The  proof  in  support  of  homestead  entries,  commuted  under  section  2301, 
can  be  made  in  the  same  manner  as  in  pre-emption  claims ;  but  proof  under 
section  2292  must  be  made  as  therein  provided,  or  as  provided  by  Act  of 
March  3,  1877. 

JOHN  E.  RISEDORPH. 

Probate  Judges-Dakota, — Probate  Judges  in  Dakota  are  qualified  to  take  proofs,  under  the 
statute,  in  homestead  and  pre-emption  cases. 

Cofnmissioner  Sparks  to  Register,  IVatertown,  Dakota,  April  5,  1887. 

I  am  in  receipt  of  a  letter  from  John  E.  Risedorph,  Probate  Judge,  De 
Smet,  Dakota,  complaining  that  you  refuse  to  order  proofs  in  homestead  and 
pre-emption  cases  to  be  taken  before  Probate  Judges. 

You  are  advised  that  while  the  law  does  not  clothe  the  Register  with 
power  to  say  before  what  officer,  among  those  authorized  to  take  proof,  the 
proof  in  any  particular  case  shall  be  made,  I  am*  disposed  to  uphold  the  ex- 
ercise by  the  Register  of  a  proper  discretion  which  aims  to  protect  the  Gov- 
ernment from  the  presentation  of  irregular  or  collusive  proofs,  or  which  may 
be  necessary  to  protect  settlers  from  extortionate  charges. 

Probate  Judges  in  Dakota  are,  however,  regarded  by  this  Department  as 
qualified  to-  take  proofs  under  the  statutes,  in  homestead  and  pre-emption 
cases,  and  a  discrimination  against  those  officers  as  such^  is  not  authorized.* 


INSTRUCTIONS. 


Under  the  departmental  circular  of  March  30,  1886,  a  county  judge  in 
the  State  of  Nebraska  is  not  authorized  to  take  pre-emption  or  commuted 
homestead  final  proof. 

Secretary  Noble  to  Commissioner  Groff,  November  30,  1889.  (9  L.  D.,  586;  16  C.  L.  O., 
206.) 

« 

J.  E.  DYER. 

Final  Proof— Officer — County  Seat. — Final  proofs  (in  Dakota)  under  the  Acts  of  March  3, 
1877,  and  June  9,  1880,  must  be  taken  before  the  proper  officer,  at  the  county  seat  where 
the  court  is  held  and  the  seal  kept. 

Acting  Secretary  JosLYN  to  Commissioner  VLcFAR'LAJiD,  January  23,  1885. 

I  have  considered  your  report  of  the  17th  instant  on  the  letter  of  Judge 
J.  E.  Dyer,  of  Britton,  Dakota,  of  the  3d  ultimo,  in  which  he  asks  for  a 
modification  of  your  ruling  that  final  proofs,  under  the  Acts  of  3d  March, 

•  PROBATE  JUDGES  IN  DAKOTA. 

Pre-tm^tionand  Homestead  Ptoo/m  be/ore  Probate  Judgft  and  their  Cltrke  in  Dakota. — The  powen  of 
Probate  Judges  in  Dakota  as  ex-officio  clerks  of  their  own  courts  to  take  proofs  in  pre>emption  cases  and 
commutations  of  homestead  entries,  cease  upon  appointment  by  them  of  clerks  of  their  courts  under  the  ter- 
ritorial act  of  March  8^  1889.  The  clerks  b^  such  appointment  are  competent  to  take  such  proofs,  as  also 
final  homestead  proof  in  the  absence  of  the  judge. 

C^MmttfATW/r  SrocKSLAGEK  to  the  Register  and  Receiver,  Grand  Forks,  Dakota,  April  24, 1889.    (16  C. 
L.  O.,  109.) 
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1877,  and  9th  June,  1880,  must  be  taken  before  the  proper  officer  at  the 
county  seat  where  the  court  is  held  and  the  seal  kept.  I  concur  in  your 
opinion  that  the  request  should  not  be  granted,  and  you  will  so  inform 
Judge  Dyer. 


CLERKS  OF  DISTRICT  COURTS  IN  DAKOTA. 

The  clerks  of  district  courts  in  Dakota  are  authorized  to  take  final  affidavits  in  homestead 
and  pre-emption  cases. 

Secretary  Teller /^»  Commisiioner  McFarland,  March  31,  1884. 

I  have  examined  your  letter  of  January  15,  1884,  (10  C.  L.  O.,  344,)  to 
the  Register  and  Receiver  at  Sioux  Falls,  Dak.,  relative  to  the  authority  of 
certain  clerks  of  district  courts  to  take  final  affidavits  in  homestead  and  pre- 
emption cases,  you  having,  by  your  letter  to  me  of  the  i8th  ultimo,  called 
my  attention  to  the  matter  and  asked  my  consideration  and  views  on  the 
question  involved. 

The  territory  is  divided  into  three  judicial  districts.  Each  district  must, 
therefore,  embrace  several  counties.  The  judges  of  the  districts  are  author- 
ized by  the  laws  of  the  Territory  (Section  i  of  chapter  14  of  the  Code)  to 
appoint  a  clerk  of  the  district  court  in  each  of  the  counties  of  their  respec- 
tive districts. 

You  have  decided  that  such  clerks  are  not  authorized,  except  in  those 
counties  in  which  courts  are  held,  to  take  final  affidavits  in  homestead  cases 
under  the  Act  of  Congress  of  March  3,  1877  (*9  Stat.,  403),  nor  in  pre- 
emption and  commuted  homestead  cases  under  the  Act  of  June  9,  1880  (21 
Stat.,  169).  It  appears  that  the  practice  of  making  proofs  before  the  class 
of  officers  mentioned  has  been  very  extensive,  and  thai  until  your  decision 
the  local  land  officers  universally  accepted  such  proofs,  and  your  office  issued 
patents  thereon.  Your  decision,  therefore,  very  naturally  created  alarm 
among  settlers  in  the  Territory,  and  called  out  correspondence  and  inquiry 
which  resulted  in  your  letter  of  the  9th  ultimo  to  the  Register  and  Receiver 
at  Huron,  Dak.,  modifying  and  explaining  your  former  decision,  so  that  it 
shall  not  be  understood  or  regarded  as  retroactive  in  its  e£fect  and  opera- 
tion. 

Upon  a  full  consideration  of  the  question  presented  I  am  led  to  a  differ- 
ent conclusion  from  that  reached  by  you.  In  my  opinion  the  clerks  author- 
ized by  Section  1  of  Chapter  14  of  the  codified  laws  of  Dakota  are  officers 
before  whom  proofs  may  properly  be  made  as  provided  by  the  Act  of  Con- 
gress of  March  3,  1877  (19  Stat.,  403),  and  the  Act  of  June  9,  1880  (21 
Stat.,  169).* 


HENRY  D.  FRUIT.f 

Homestead  and  Pre-emption  Final  Proof, — The  word  "district"  as  em- 
ployed in  the  Acts  of  March  3,  1877,  and  June  9,  1880,  means y/y^^V/Vi/ dis- 
trict, and  not  land  district. 
Acting  Secretary  MuLDROw  to  Henry  D.  Fruit,  September  9,  1887.     (14  C.  L.  O.,  161.) 

•CLARK  S.  ROWE. 

Final  Proof-^CUrkt  0/  Court  in  Dakota. — Clerks  of  court  in  Dakota,  elected  under  the  Act  of  Mardi  7, 
1883,  in  counties  where  no  court  is  held,  are  officers  authorized  to  take  final  proof  in  homestead  and  pre- 
emption cases. 

Acting  Steretary  Muldrow  to  the  Attorney-General,  March  4, 1887.    ($  L.  D.,  458 ;  14  C.  L.  0.,  14.) 
t  Secretary  Noble  cites  this  case  with  approval  in  John  McCabe's  case,  8  L.  D.,  509;  x6  C.  L.  O.,  S3- 


HOMESTEADS.  505 

T.  H.  SEXTON. 

Two  Districts, — Proceedings  where  a  homesteader  desires  to  perfect  title  to  land  Ijring  in 

two  land  districts. 
Acting  Commissioner  Stockslager  to  T.  H.  Sexton,  Cambridge^  Neb,,  November  15, 

1887. 

A  homestead  settler  who  desires  to  perfect  title  to  land  lying  in  two  dis- 
tricts, should  make  proof  and  affidavit  in  each  office  for  the  whole  tract 
claimed,  but  pay  the  commissioners  for  the  portion  only  found  within  the 
jurisdiction  of  each,  and  final  certificate  and  receipt  should  issue  from  each 
office  for  the  tract  lying  within  the  limits  of  that  district. 

Notice  of  intention  to  make  final  proof  in  a  case  of  this  class  must  be  pub- 
lished for  the  required  period  in  both  districts,  in  order  to  meet  the  require- 
ments regarding  publication. 

T.  C.  SAUNDERS. 

County  in  Two  Districts, — Where  a  county  embraces  land  in  two  districts,  a  claimant  who 
applies  for  land  in  one  district  may,  under  the  Act  of  March  3,  1877,  make  the  required 
proof,  etc.,  before  the  clerk  at  the  county  seat,  though  such  county  seat  is  located  in  the 
other  land  districts. 

Commissioner  McFarland  to  T.  C.  Saunders,  Minnewaukan,  Dakota,  July  13,  1882. 

You  state  that  your  county,  Ramsey,  embraces  land  in  both  the  Grand 
Forks  and  Devil's  Lake  land  districts,  and  that  the  county  seat  is  situated 
in  the  latter  land  district.  You  ask  if  final  proof  in  support  of  homestead 
and  pre-emption  claims,  and  the  affidavit  of  a  homestead  applicant,  where 
he  or  some  member  of  his  family  is  residing  on  the  land,  can  be  made  before 
the  proper  officer,  at  the  county  seat,  where  the  land  is  in  the  Grand  Forks 
district. 

In  reply,  I  have  to  advise  you  that  it  can.  The  Act  of  March  3,  1877, 
provides  that  the  proof  of  residence,  etc.,  the  affidavit  of  non:alienation  and 
oath  of  allegiance,  required  to  be  made  by  Section  2291,  United  States 
Revised  Statutes,  may  be  made  before  the  judge,  or  in  his  absence,  before 
the  clerk  of  any  court  of  record  of  the  county  and  state,  or  district  or  terri- 
tory, in  which  the  land  is  situated,  and  the  Act  of  June  9,  1880,  authorizes 
the  same  to  be  done  in  pre-emption  cases. 

Section  2294,  United  States  Revised  Statutes,  authorizes  in  certain  cases 
the  preliminary  affidavit  to  be  made  before  the  clerk  of  the  court  for  the 
county  in  which  the  land  is  situated. 

The  letter  written  to  De  Coster  and  Flemington  (Copp*s  L.  O.,  June  i, 
1883) — *°  which  you  refer — had  reference  only  to  the  affidavits  of  timber 
culture  claimants. 

The  Act  of  June  14,  1878,  provides  that  the  affidavit  maybe  made  before 
the  Register  or  Receiver,  or  the  clerk  of  some  court  of  record,  or  officer 
authorized  to  administer  oaths,  ''  in  the  district  where  the  land  is  situated." 


FRED.  KING. 


Final  Proof-^ District  Officers, — The  district  officers  should  thoroughly  scrutinize  and  test 
the  accuracy  and  reliability  of  all  proofs  presented  for  their  action.  Formal  answers  to 
the  questions  contained  in  the  printed  forms  should  not  be  held  satisfactory  without  cross- 
examination. 

Secretary  Lamar  to  Commissioner  Sparks,  November  20,  1885. 

I  have  examined  the  case  of  Fred.  King  on  appeal  from  your  office  deci- 
cision  of  August  7,  1884,  rejecting  his  commutation  proof  for  the  N.  E.  ^ 
Sec.  29,  T.  118,  R.  57,  Watertown,  Dakota. 

King  made  homstead  entry  No.  10,434  for  said  tract  on  March  24,  settle- 
ment on  May  15,  and  on  November  27,  1883,  made  commutation  proof  be- 
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fore  the  clerk  of  the  district  court  of  Clark  county,  Dakota.  Said  proof 
was  approved  by  the  local  officers,  and  on  November  30,  final  certificate  is- 
sued. The  proof  shows  that  King  is  qualified  to  make  entry  under  the 
homestead  laws,  is  unmarried,  and  twenty-six  years  of  age.  He  says  he 
built  his  house  and  established  residence  on  the  land  on  May  15,  1883.  To 
the  question,  '^  Have  you  resided  continuously  on  the  land  since  first  estab- 
lishing residence  thereon?  " — he  answers,  "Yes."  To  the  question,  **  For 
what  period  or  periods  have  you  been  absent  from  the  homestead  since  mak- 
ing settlement,  and  for  what  purpose?" — he  says,  *'  Have  been  absent  five 
and  six  days  at  a  time  at  work  to  earn  a  living."  These  answers,  corrobo- 
rated in  the  same  words  by  two  witnesses,  comprise  all  the  proof  submitted 
on  the  question  of  residence.  With  reference  to  cultivation,  claimant  an- 
swers, **  Broke  eight  and  one- half  acres.  No  crops."  His  improvements 
are  described  as,  "  House  ten  by  twelve  feet,  shingle  roof,  good  well,  eight 
and  one-half  acres  broke;  total  value,  ^125.00."  The  proof  of  residence 
is  altogether  insufficient.  It  does  not  show  how  frequently  the  periods  of 
absence  occurred,  when  they  commenced,  or  when  they  ended.  In  fact, 
the  allegations  as  made  would  not  warrant  the  finding  that  King  ever  re- 
mained on  the  land  for  a  single  day,  or  that  he  ever  slept  upon  the  premises. 
The  proof  of  cultivation  is  unsatisfactory.  In  reference  thereto,  claimant 
simply  says,  he  *'  broke  eight  and  one-half  acres.  No  crops."  From  such 
a  statement  it  is  impossible  to  ascertain  the  amount  of  work  actually  done, 
or  whether  the  law  has  been  complied  with  in  reference  to  cultivation.  The 
proof  of  cultivation  should  set  out  facts  sufficient  to  convey  an  intelligent 
idea  of  the  amount  and  character  of  work  actually  done.  As  bearing  on 
the  question  of  good  faith,  the  evidence  should  also  describe  the  house  with 
reasonable  particularity,  and  show  what,  if  anything,  has  been  done  toward 
making  it  inhabitable. 

I  call  attention  to  the  instructions  issued  April  3,  1884  (3  L.  D.,  211),  as 
follows:  '*  It  is  the  duty  of  officers  taking  proofs  to  test  by  oral  examination 
the  correctness  of  statements  made  in  ex  parte  cases ;  to  ascertain  by  close 
inquiry  the  exact  facts  from  which  proper  conclusions  may  be  drawn,  and 
when  witnesses  are  testifying,  to  examine  them  as  to  their  means  of  informa- 
tion and  the  nature  and  extent  of  their  knowledge  of  the  facts.  .  .  . 
This  office  .  .  .  enjoins  as  an  imperative  duty  of  Registers  and  Re- 
ceivers the  exercise  of  their  authority  to  thoroughly  scrutinize  and  test  the 
accuracy  and  reliability  of  all  proofs  presented  for  their  acceptance.  Merely 
formal  answers  to  the  interrogatories  contained  in  the  printed  forms  should 
not  be  deemed  satisfactory  without  cross-examination.  The  printed  forms 
were  designed  for  the  purpose  of  facilitating  business,  but  were  never  in- 
tended to  preclude  further  inquiry,  nor  to  interdict  a  verification  of  the 
answer  made." 

In  the  case  under  consideration,  you  will  cause  appellant  to  be  notified 
that  he  must  furnish  supplemental  proof  in  accordance  with  the  require- 
ments above  indicated,  within  ninety  days  from  receipt  of  notice  hereof, 
and  in  case  of  his  failure  so  to  do  his  entry  will  be  canceled. 

The  decision  appealed  from  is  accordingly  modified. 


LEWIS  J.  LEWIS. 

Assistant  Commissioner  Harrison  to  Register  and  Receiver,  Deadwood,  DakotOf  February 
26,  1885. 

The  final  proof  in  the  case  of  Lewis  J.  Lewis,  timber  culture  No.  128, 
homestead  entry  No.  398,  involving  the  E.  }i,  N.  W.  ^,  and  E.  j^,  S.  W. 
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^,  Sec.  31,  Twp.  6  N.,  R.  4  E.,  is  this  day  suspended  for  publishers'  affi- 
davit and  proper  evidence  as  to  the  citizenship  of  the  claimant. 

The  only  evideflce  of  citizenship  which  will  be  accepted  by  this  office  is 
as  follows,  viz.,  first  a  transcript  from  the  records  of  the  court  before  which 
the  declaration  of  intention  or  application  for  aidmission  to  citizenship  was 
made,  duly  certified  by  the  clerk  of  said  court ;  secondly,  a  copy  of  such  a 
transcript  duly  certified  to  be  such  by  either  of  the  local  officers. 

Upon  receipt  of  the  necessary  evidence,  you  will  forward  same  to  this 
office  for  consideration  with  the  case. 


WILLIAM  HELEY. 

Citizenship, — The  party  having  died,  the  Bnal  proof  being  satisfactory  in  all  respects,  save 
that  record  evidence  of  naturalization  has  not  been  furnished,  and  numerous  transfers  of 
title  having  been  attempted,  oral  testimony  respecting  citizenship  is  accepted  and  patent 
ordered  to  issue. 

Secretary  ViLAS  to  Commissioner  Stockslager,  April  16,  1 888. 

On  the  4th  of  January  last,  this  Department  directed  the  certification  under 
Rules  83  and  84  of  the  Rules  of  Practice,  of  the  record  in  the  case  of  Wil- 
liam Heley,  who  made  final  homestead  entry,  and  received  final  certificate 
No.  167,  December  31,  1884,  embracing  the  N.  J^  of  S.  E.  ^  and  the  N. 
}i  of  S.  W.  ^,  Sec.  22,  T.  7  N.,  R.  7  E.,  B.  H.  M.,  Deadwood,  Dakota. 

An  examination  of  the  record  shows  that  on  final  proof  the  claimant  and 
his  witnesses  swore  that  he  was  a  citizen  of  the  United  States.  In  his  final 
homestead  affidavit  he  swore,  <'  I  am  a  citizen  of  the  United  State§." 

In  answer  to  the  question,  "Are  you  a  native  of  the  United  States,  or 
have  you  been  naturalized  ?  *'  he  answered  :  *'  Naturalized ;  I  served  in  the 
army  four  years." 

On  this  point  it  would  have  been  proper  for  the  local  officers  to  require 
the  production  of  record  evidence  of  naturalization,  but  this  they  omitted  to 
do,  apparently  being  satisfied  with  the  parol  testimony  above  referred  to. 

The  record  evidence,  it  appears,  can  not  now  be  produced,  for  the  reason 
that  the  entryman  having  died  leaving  no  heirs,  and  no  friends  sufficiently 
familiar  with  his  history  to  know  in  what  court  the  record  of  his  naturaliza- 
tion was  made,  it  has  become  impossible  to  procure  and  furnish  a  transcript 
therefrom. 

The  proofs  satisfied  the  Register  and  Receiver  that  the  law  had  been  fully 
complied  with  by  Heley  in  every  particular,  and  your  office  raises  no  objec- 
tion, except  as  to  the  character  of  the  proof  relative  to  citizenship.  The 
defect  in  the  evidence,  which  was  accepted  by  the  local  officers,  was  not 
that  it  did  not  fully  and  explicitly  cover  the  question  as  to  citizenship.  It 
did  this  directly  and  specifically.  But  it  was  at  that  time  secondary  evi- 
dence, for  presumably  primary  evidence  in  the  shape  of  a  copy  of  the  court 
record  of  naturalization,  could  and  would  then  have  been  furnished  had  it 
been  required.  That,  however,  for  the  reasons  stated,  cannot  now  be  fur- 
nished, though  it  appears  diligent  effort  has  been  made  to  procure  it. 

No  charge  or  even  intimation  comes  from  any  source  that  the  entryman 
was  not  at  the  date  of  his  final  entry  duly  qualified  as  a  citizen.  On  the 
other  hand,  his  testimony  and  that  of  his  witnesses  has  in  a  measure  been 
corroborated  by  the  production  of  evidence  showing  that  he  had  exercised 
the  rights  and  privileges  of  a  citizen  by  voting.  Of  course  this  is  not  con- 
clusive, but  the  offer  and  acceptance  of  a  vote  raises  a  strong  presumption 
that  it  is  legal,  and  that  the  person  voting  is  a  citizen. 

Though  the  evidence  as  to  citizenship  in  this  case  is  not  the  best  that  the 
case  admitted  of  at  the  date  of  final  proof,  it  is  the  best  that  can  now  be 
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produced  ;  and  in  view  of  the  manifest  good  faith  of  the  entryman,  of  his 
having  furnished  all  the  evidence  required  of  him  by  the  government  offi- 
cers, and  there  being  nothing  to  rebut  his  proofs  in  any  particular,  I  am  of 
the  opinion,  under  the  circumstances  of  the  case,  that  it  should  be  accepted. 
The  action  of  your  office  is  accordingly  reversed,  and  the  entry  will  be 
passed  to  patent. 

LEWIS  F.  SPINK. 

Forfiiture, — Final  proof  and  payment  havings  been  made  to  the  satisfation  of  the  local  offi* 
cers,  and  the  entry  admitted,  a  forfeiture  thereof  will  not  be  declared  except  on  concIasiTe 
evidence  of  bad  faith  on  the  part  of  the  entryman. 

Secretary  Lamar  to  Commissioner  Sparks,  December  22,  1885. 

On  the  19th  of  May  last  this  Department  rendered  a  decision  affirming 
that  of  your  predecessor,  rendered  December  9,  1884,  which  held  for  can- 
cellation pre-emption  cash  entry  No.  191 2  (Watertown  series),  made  January 
10,  1882,  by  Lewis  F.  Spink,  for  the  S.  W.  ^  Sec.  34,  T.  123,  R.  63, 
Aberdeen,  Dakota,  upon  the  ground,  in  effect,  that  said  entry  was  in  fraud 
of  the  law.     (3  L.  D..  543;  12  L.  O.,  70.) 

On  the  part  of  the  Government  appeared  four  witnesses,  including  Spe- 
cial Agent  Jaycox ;  and  in  behalf  of  Spink,  five  witnesses,  including  him- 
self, were  examined.  These  witnesses  were  examined  at  considerable  length, 
the  testimony  covering  upwards  of  one  hundred  pages,  and  after  a  careful 
re-examination  of  the  same,  I  am  now  convinced  that  the  evidence  is  not 
such  as  to  justify  a  declaration  of  forfeiture. 

The  witnesses  against  him  admit  his  improvements,  and  that  his  shanty 
was  better  than  the  average.  Their  testimony  as  to  residence  is  negative — 
they  did  not  see  him  at  or  about  his  shanty,  did  not  see  smoke  coming  there- 
from, etc.  Others,  however,  equally  well  situated  to  know  the  facts,  did 
see  him  there,  and  knew  that  he  resided  there.  Not  only  was  his  final  proof 
accepted  as  satisfactory  by  the  Register  and  Receiver  at  Watertown,  but  on 
the  evidence  taken  at  the  hearing,  the  Register  and  Receiver  at  Aberdeen, 
in  which  district  the  land  now  is,  found  in  his  favor. 

In  view  of  these  findings  and  of  the  fact  that  Spink's  money,  {200,  has 
been  received  by  the  government  in  payment  for  the  land,  a  forfeiture  should 
be  declared  only  upon  most  positive  proof  of  bad  faith  on  the  part  of  the 
entryman.  Such  proof  I  do  not  find  in  the  case.  Much  of  Special  Agent 
Jaycox's  testimony  is  hearsay,  and  while  the  information  furnished  him  may 
have  been  sufficient  upon  which  to  institute  inquiry  as  to  the  facts,  it  cannot 
be  treated  as  evidence  at  a  hearing  had  for  the  purpose  of  ascertaining  facts. 
Not  finding  in  the  case  such  evidence  as  would,  in  view  of  all  the  circum- 
stances, warrant  a  declaration  of  forfeiture,  I  hereby  revoke  the  depart- 
mental decision  of  May  19  last,  and  direct  that  Spink's  entry  be  re-instated, 
and  that  patent  in  due  course  issue  thereon. 


NELLIE  E.  BURCH. 

Final  Proof— Suspicious  Circumstances, — Final  proof  made  within  the  shortest  period 
permissible  under  the  law  and  regulations  invites  special  scrutiny. 

It  is  an  element  of  weakness  in  final  proof  that  the  witnesses  do  not  reside  in  the  immediate 
vicinity  of  the  land. 

When  poverty  is  pleaded  as  an  excuse  ior  absence  from  the  land,  commutation  is  a  circum- 
stance that  makes  against  the  good  faith  of  the  claimant. 

Commutation  proof  should  show  affirmatively  due  compliance  with  the  law,  giving  an  ex- 
plicit description  of  the  improvements,  and  a  full  statement  of  the  facts  with  respect  to 
residence  and  cultivation. 

By  commutation  the  original  entry  is  merged  in  the  cash  entry,  and  cancellation  of  the  latter 
involves  cancellation  of  the  former. 
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If  commutation  proof  is  found  insufficient,  and  bad  faith  is  not  apparent,  the  entry  based 
thereon  may  be  suspended  and  new  proof  submitted  within  the  life  of  the  original  entry. 

First  Assistant  Secretary  CHANDLER  to  Acting  Commissioner  Stone,  yum  2$,  1889. 

June  14,  1883,  Nellie  E.  Burch  made  homestead  entry  of  the  N.  W.  ^ 
of  Sec.  15,  T.  108  N.,  R.  61  W.,  Mitchell,  Dakota,  and  on  October  17, 
1883,  gave  notice  of  her  intention  to  make  final  commutation  proof  December 
i5»  1883.  Proof  was  made  in  accordance  with  the  published  notice  before 
the  Register  of  the  local  office.  It  shows  that  the  claimant  is  a  single 
woman  over  the  age  of  twenty-one  years,  who  has  never  made  any  other 
homestead  entry,  and  that  she  is  a  native  of  the  United  States. 

The  case  is  brought  before  me  by  the  appeal  of  the  claimant  from  your 
said  decision,  which  in  a  general  way  alleges  error  in  holding  that  the  resi- 
dence and  improvements  shown  were  not  sufficient. 

Payment  of  the  consideration  and  compliance  with  the  requirements  of 
the  law  as  to  residence,  cultivation  and  improvements,  are  the  matters  of 
substance  which  authorize  the  commutation  of  a  homestead  entry.  Louis 
W.  Bunnell  (7  L.  D.,  231;  15  C.  L.  p.,  148).  The  proof  should  show 
affirmatively  compliance  with  the  law.  United  States  vs.  Skahen  (6  L.  D., 
120;   14  C.  L.  O.,  129). 

The  claimant  alleges  settlement  April  29,  and  made  proof  December  15, 
1883,  and  says  that  from  the  former  date  until  September  i,  **  from  two  or 
three  times  a  month  she  went  home  on  said  tract  and  stayed  all  night  and 
sometimes  over  Sunday;  "  after  the  date  last  named  her  affidavit  leaves  the 
impression,  and  should  be  understood  as  asserting,  that  she  was  actually  re- 
siding upon  the  tract  until  she  made  proof,  and  was  absent  only  temporarily 
on  several  occasions  for  not  longer  than  three  or  four  days  at  one  time.  It 
thus  appears  that  presence  upon  the  tract  was  the  exception  and  absence  the 
rule.  She  alleges  poverty  as  the  cause  of  her  absence,  but  nevertheless 
avails  herself  of  the  privilege  of  purchasing  the  land  by  commuting  at  nearly 
the  earliest  moment  possible.  This  Department  held  in  the  case  of  Andrew 
J.  Healey  (4  L.  D.,  80 ;  12  C.  L.  O.,  170),  that: 

No  Rxcd  rule  can  be  formulated  as  to  what  shall  constitute  good  faith.  The  facts  and 
circumstances  surrounding  each  case  should  be  carefully  considered,  and  if  the  acts  of  the 
entryman,  as  shown  by  the  evidence,  do  not  clearly  indicate  bad  faith,  the  entry  should  not 
be  forfeited. 

In  carefully  examining  the  circumstances  in  this  case,  I  find  that  the  proof 
was  made  a  little  more  than  six  months  after  the  date  on  which  settlement 
is  alleged,  and  it  therefore  invites  especial  scrutiny.  Francis  M.  Cull  (5  L. 
D.,  348;  13  C.  L.  O.,  283);  R.  M.  Chrisinger  (4  L.  D.,  347;  12  C.  L.  O., 
289).  I  also  find  that  the  two  witnesses  to  the  proof  do  not  live  near  the 
land,  and  this  fact  is  an  element  of  weakness.  Whitcomb  vs.  Boos  (5  L.  D., 
448;  14  C.  L.  O.,  19).  The  house  is  not  described  with  particularity  as  it 
should  be  (Fred.  King,  4  L.  D.,  253;  13  C.  L.  O.,  14),  nor  is  any  infor- 
mation given  as  to  what  was  placed  in  it;  the  improvements  are  very  meagre, 
and  are  valued  at  ^50.  I  further  find  that  absence  was  the  rule  and  presence 
the  exception,  and  where  poverty  was  pleaded  as  an  excuse  for  absence  from 
the  land,  the  commutation  of  a  homestead  is  a  circumstance  that  makes  against 
the  good  faith  of  the  claimant.  Whitcomb  vs.  Boos,  supra.  In  the  case  of 
L.  and  B.  Knippenberg  (4  L.  D.,  477  \  13  C.  L.  O.,  32)  it  was  held  that: 

In  commutation  homestead  cases,  the  settler  may  be  excused  for  temporary  absences  under 
certain  circumstances,  but  in  such  cases  where  absence  is  the  rule  the  claimant  must  con- 
clusively show  his  good  faith  as  to  residence  before  the  officers  of  the  Government  can  be 
justified  in  parting  with  title  to  public  land  so  sought  to  be  acquired. 

The  proof  in  this  case  does  not  satisfy  me  that  the  claimant  has  complied 
with  the  requirements  of  the  homestead  law,  and  it  is  rejected.  Inasmuch 
as  the  original  entry  has  been  merged  in  the  cash  entry  (Greenwood  vs. 
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Peters,  4  L.  D.,  237 ;  12  C.  L.  O.,  265),  and  the  cancellation  of  the  final 
certificate  would  involve  the  cancellation  of  the  original  entry,  I  see  no 
reason  for  disturbing  your  decision  suspending  the  final  certificate  and  allow- 
ing her  to  make  new  proof  under  her  original  entry  during  the  lifetime  of 
the  entry.  Samuel  H.  Vandivoort  (7  L.  D.,  86 ;  15  C.  L.  O.,  135). 
Your  decision  is  affirmed. 


FALCONER  vs.  HUNT  et  al. 

Residence. — Credit  may  be  allowed  an  entryman  on  the  submission  of  homestead  proof,  and 
in  the  absence  of  an  intervening  adverse  claim,  for  a  period  of  residence  preceding  his 
homestead  entry,  and  while  the  land  was  covered  by  a  timber  culture  entry  previously 
made  by  said  entryman. 

Relinquishment. — A  relinquishment  executed  after  final  proof,  and  after  the  entryman  had 
parted  with  all  interest  in  the  land,  is  null  and  void. 

The  case  of  McCall  vs.  Molnar  cited  and  distinguished. 

Secretary  ViLAS  to  Acting  Commissioner  Stockslager,  February  4,  1 888. 

December  8,  1882,  Alexander  W.  Cameron  made  homestead  entry  No. 
1 216  of  the  S.  ^i  of  the  N.  E.  %  and  the  S.  >^  of  the  N.  W.  ^  of  Sec.  12, 
T.  138  N.,  R.  80  W.,  Bismarck,  Dakota.  May  28,  1883,  ^^  made  final 
proof  before  the  local  officers  at  Bismarck,  showing  residence  from  about 
May  I,  1878,  extensive  and  valuable  improvements,  valued  at  ^3,000,  and 
a  thorough  compliance  with  the  homestead  law  in  every  respect.  This 
proof  was  rejected  by  your  office  January  13,  1886,  because  it  had  not  been 
made  on  the  day  advertised,  to  wit,  May  24,  1883,  and  claimant  was  given 
ninety  days  within  which  to  make  new  proof  after  due  advertisement,  or 
sixty  days  in  which  to  appeal.  Upon  receiving  notice  of  this  decision, 
Cameron  on  the  29th  of  March,  1886,  executed  and  filed  in  the  local  office 
a  relinquishment  of  both  his  original  and  final  homestead  entries,  and  said 
entries  were  thereupon  canceled  on  the  records  of  the  local  office.  At  the 
same  time  one  Daniel  A.  Falconer,  who  it  appears  is  a  brother-in-law  of 
Cameron,  and  who  is  appellant  here,  was  allowed  to  make  homestead  entry 
No.  3956  of  the  land  in  dispute. 

April  3,  1886,  the  local  officers  transmitted  this  relinquishment  to  your 
office.  In  said  letter  of  transmittal  were  enclosed  the  respective  petitions  of 
Charles  Kupitz  and  George  T.  Webster,  asking  that  said  relinquishment  be 
declared  a  nullity,  that  said  entries  be  re- instated,  and  that  one  Zolman  S. 
Hunt  be  allowed  to  intervene  in  the  case. 

Thereupon,  on  the  28th  of  December,  1886,  your  office  considered  the 
case,  and  rendered  a  decision,  refusing  to  cancel  Cameron's  entry  on  the 
relinquishments  presented,  but  formally  re- instated  it,  approved  the  final 
proof  aforesaid,  and  held  the  entry  of  Falconer  for  cancellation.  Appeal 
by  Falconer  from  this  decision  brings  the  case  here. 

The  interests  of  Kupitz,  Webster  and  Hunt  in  this  case  will  appear  from 
the  following  recital  of  record  facts.  After  receiving  his  final  certificate, 
Cameron  being  desirous  of  further  improving  his  farm,  borrowed  of  one 
Zolman  S.  Hunt  at  one  time  f  1300,  and  at  another  time  ^700,  giving  him 
as  security  for  the  debt  two  mortgages  on  the  land  in  controversy,  each  of 
them  signed  by  himself  and  wife.  The  first  mortgage,  for  ^1300,  was  dated 
May  29,  1883,  and  was  recorded  on  the  following  day.  The  second  mort- 
gage, for  ^700,  was  executed  January  22,  1884,  in  favor  of  George  T.  Web- 
ster, Hunt's  financial  agent  and  attorney,  and  was  recorded  January  24, 
1884.  Webster  subsequently  assigned  this  mortgage  to  Hunt,  who  it  ap- 
pears was  the  real  mortgagee  in  the  case  from  the  first. 

On  the  14th  of  February,  1884,  Cameron  and  wife  in  consideration  of 
^250  executed  and  delivered  to  Charles  Kupitz  a  warranty  deed  for  all  that 
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portion  of  the  tract  lying  east  of  Apple  Creek,  the  same  being  ten  acres, 
,more  or  less.     This  deed  was  recorded  on  the  same  day  as  its  execution. 

Afterwards,  to  wit,  on  the  4th  of  September,  1885,  Cameron,  in  consid- 
eration of  the  purported  sum  of  one  dollar,  executed  and  delivered  a  quit- 
claim deed  for  the  whole  tract  in  favor  of  his  wife,  Jane  Cameron,  and  the 
same  was  recorded  on  that  day. 

Default  having  been  made  in  the  payment  of  the  sums  mentioned  in  the 
said  mortgages,  the  sheriff  of  the  county  in  which  the  lands  are  situated,  by 
virtue  of  the  power  of  sale  contained  in  each  of  said  mortgages,  the  terri- 
torial law  governing  such  matters  having  been  complied  with,  executed  and 
delivered  to  one  O.  P.  M.  Jamison  a  certificate  of  mortgage  sale  of  the.  land 
and  its  appurtenances,  which  was  recorded  September  14,  1885.  Jamison, 
on  November  12,  1885,  assigned  said  certificate  of*  sale  to  Hunt,  who  thus 
became  entitled  to  the  rights  acquired  at  the  sheriff's  sale  aforesaid. 

For  over  four  years  of  Cameron's  residence  on  this  tract  the  same  was  em- 
braced in  his  timber  culture  entry.  It  is  shown  by  the  records  that  he  made 
limber  culture  entry  of  the  land  in  controversy  January  15,  1878,  and  con- 
tinued to  hold  the  land  under  such  entry  until  the  date  of  his  homestead 
entry,  December  8,  1882,  when  said  timber  culture  entry  was  relinquished. 

The  question  is,  can  Cameron  have  credit  for  his  residence  on  the  land 
while  it  was  embraced  in  his  timber  culture  entry? 

The  principle  in  the  case  of  McCall  vs.  Molnar  (2  L.  D.,  265;  n  C.  L. 
O.,  116),  if  carried  to  its  logical  sequence,  would  seem  to  answer  this  ques- 
tion in  the  negative. 

The  principle  involved  in  this  case  just  cited  seems  to  be  that  the  land 
having  been  segregated  from  the  public  domain  by  the  timber  culture  entry 
of  Molnar,  it  was  not  subject  to  his  settlement  under  the  homestead  law. 

This  same  principle  is  announced  in  the  following  decisions  of  the  Com- 
missioner of  the  General  Land  Office :  Michael  McVey,  Eli  Ewell,  Kate 
Cox,  and  Fergus  H.  Flom.  (i  L.  D.,  37;  8  C.  L.  O.,  92 ;  i  L.  D.,  46, 
52,  9  C.  L.  O.,  58;  and  i  L.  D.,  58,  9  C.  L.  O.,  79,  respectively.)  In  all 
these  cases,  however,  decided  by  the  Commissioner,  except  the  last  one,  the 
homestead  settler  had  made  settlement  on  the  land  covered  by  the  entry  of 
another  person,  and  was  seeking  to  have  his  settlement  rights  antedate  the 
cancellation  of  said  entry. 

The  manifest  purpose  of  the  Act  of  May  14,  1880,  was  to  give  the  home- 
stead settler  credit  for  the  full  period  of  time  he  may  have  resided  upon  his 
claim,  and  made  it  his  home.  The  full  period  required  in  order  to  submit 
final  proof  is  five  years — Section  2291  United  States  Revised  Statutes.  As 
a  matter  of  fact,  when  Cameron  offered  his  final  proof  he  had  actually  re- 
sided upon  the  land  claimed  by  him,  and  had  made  it  his  home  for  more 
than  ^v^  years.  His  residence  had  been  established  early  in  1878,  when  no 
other  person  than  himself  had  any  semblance  of  a  claim  to  the  tract  in  con- 
troversy. He  had  not  invaded  the  rights  of  any  person  in  making  his  set- 
tlement then,  and  had  not  trespassed  upon  the  premises  of  any  one.  The 
land  was  then  public  land,  except  so  far  as  his  own  timber  culture  entry  was 
concerned.  That  entry  might  have  been  attacked  for  failure  to  comply  with 
the  law,  and  he  would  have  been  precluded  from  setting  up  his  residence  on 
the  land  to  defeat  the  contest.  But  that  does  not  signify  in  a  determination 
of  this  case.  Had  there  been  no  entry  there  at  all ;  and  had  Cameron  not 
made  homestead  entry  prior  to  the  time  he  did  ;  and  had  another  party  set- 
tled upon  the  tract  in  good  faith  and  filed  a  proper  notice  of  his  claim  in 
the  land  office  before  Cameron  filed,  such  party  would  have  defeated  Cam- 
eron's claim  under  Section  2265  United  States  Revised  Statutes.  But  had 
there  been  no  entry  of  record  when  Cameron  settled,  and  had  no  adverse 
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claim  intervened  before  he  made  his  entry  in  1882,  there  can  be  no  doubt 
that  final  proof  ofTered  in  1883  would  have  been  accepted  at  once,  upon  the 
theory  that  he  lost  no  rights  as  against  the  Government  by  failing  to  file 
within  three  months  from  the  date  of  settlement.  The  filing  is  for  the  pro- 
tection of  his  claim  against  adverse  interests. 

Upon  the  same  principle  residence  on  land  covered  by  a  timber  culture 
entry,  while  not  available  against  an  adverse  claimant  attacking  said  timber 
culture  entry,  may  be  made  available  in  the  absence  of  an  adverse  claim. 
And  this  forms  the  distinguishing  feature  between  this  case  and  that  of  Mc- 
Call  vs.  Molnar  (supra). 

In  this  case,  as  already  stated,  Cameron's  actual  residence  on  the  land 
covered  a  period  exceeding  five  years  next  preceding  the  date  of  final  proof. 
His  improvements  were'valuable  and  extensive,  his  good  faith  at  that  time 
was  manifest,  and  there  was  then  no  adverse  claim.  The  purpose  of  the  law 
has  been  accomplished.  The  bare  technical  objection  to  his  final  proof 
should  not  be  allowed  to  defeat  the  manifest  object  and  purpose  of  the  law. 
His  proof  was  sufficient,  and  is  hereby  approved. 

It  has  been  decided  that  Cameron's  final  proof  was  properly  received  and 
accepted  by  the  local  office  May  28,  1883.  His  final  certificate  received  at 
the  time  was  therefore  legally  and  properly  issued.  Having  complied  with 
all  the  requirements  of  the  law  in  good  faith,  and  having  received  final  cer- 
tificate, Cameron  could  mortgage  his  land,  and  could  transfer  it,  under  the 
rule  in  Myers  vs.  Croft  (13  Wall.,  72).  It  has  been  found  as  a  fact  that  he 
did  so  mortgage  this  land,  did  transfer  about  ten  acres  of  it  by  warranty 
deed,  and  did  give  quit- claim  deed  to  his  wife  of  all  his  interest  in  and  to 
the  same.  Such  a  deed  has  been  held  valid  in  Dakota.  Hatch  vs.  Van 
Doren  (4  L.  D.,  355  j  12  C.  L.  O.,  296),  and  Power  vs.  Barnes  (id.,  432; 
13  C.  L.  O.,  18). 

It  is  thus  observed  that  long  prior  to  the  time  when  Cameron  filed  the 
relinquishment  of  his  claim  in  the  local  office,  he  had  parted  with  all  interest 
that  he  ever  had  in  and  to  the  tract  attempted  by  him  to  be  relinquished. 

The  Land  Department  will  take  notice  of  the  rights  of  subsequent  pur- 
chasers and  mortgagees  in  good  faith  after  the  issuance  of  final  certificate  to 
the  original  entryman,  where  notice  of  such  mortgage  or  transfer  is  brought 
home  to  it.  And  the  right  of  said  third  parties  to  appear  and  protect  their 
interests  by  showing  a  proper  compliance  with  the  law  on  the  part  of  the 
entryman  is  uniformly  recognized. 

The  pretended  relinquishment  of  Cameron  is  therefore  found  to  be  null 
and  void,  because  he  had  nothing  then  to  relinquish.  The  subsequent 
entry  of  Falconer  can  exist  in  law  only  upon  the  theory  that  Cameron's 
entry  was  lemoved  before  Falconer's  entry  was  made;  and  inasmuch  as  it 
has  been  found  that  Cameron's  entry  was  never  legally  removed  from  the 
tract,  it  must  necessarily  follow  that  Falconer's  entry  has  no  basis  upon 
which  to  stand,  and  that  without  regard  to  the  question  of  fraud  urged 
against  it  by  the  other  parties  in  this  case. 

For  the  foregoing  reasons  the  decision  appealed  from  is  affirmed. 


C.  A.  KIBLING. 


Witness. — When  a  witoess  is  substituted  for  an  advertised  witness,  new  notice  and  proof 
covering  the  testimony  of  the  substituted  witness  will  be  required. 

Final  Proof— Notice — Officer, — When  the  proof  is  taken  by  an  officer  not  named  in  the  ad- 
vertisement, it  must  be  taken  at  the  time  and  exact  place  designated  in  the  printed  notice ; 
and  the  officer  advertised  to  take  such  proof  must  officially  certify  that  no  protest  Was 
filed  before  him  against  the  claimanc*s  entry. 
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Assistant  Secretary  MULDROW  to  Commissioner  Stockslager,  September  21,  1888. 

I  have  considered  the  appeal  of  C.  A.  Kibling,  mortgagee  of  Francis 
Lekley,  from  your  decision  of  December  13,  1886,  rejecting  the  final  proof 
of  said  Francis  Lekley  for  the  E.  3^  of  the  S.  E.  ^  and  Lot  4,  Sec.  7,  T. 
113  N.,  R.  80  W.,  Huron,  Dakota. 

The  circular  letter  of  February  19,  1887  (5  L.  D.,  426;  13  C.  L.  O., 
280),  which  prescribes  that  when  witness  not  named  in  advertisement  is  sub- 
stituted for  advertised  witness,  new  notice  and  proof  covering  the  testimony 
of  substituted  witness  is  required.  Also  that  when  final  proof  is  taken  by 
officer  not  named  in  advertisement,  it  must  be  taken  at  the  time  and  exact 
place  designated  in  the  printed  notice,  and  the  officer  advertised  to  take 
such  proof  must  officially  certify  that  no  protest  was  ever  filed  before  him 
against  claimant's  entry.     These  requirements  have  not  been  complied  with. 

Your  decision,  therefore,  that  claimant's  original  entry  be  allowed  to 
stand,  subject  to  further  proof,  is  accordingly  affirmed. 


ANDERS  A.  ANDERSON. 

Commissioner  SPARKS  to  Register  and  Receiver ^  Watertown,  Dakota ^  September  19,  1885. 

I  have  considered  the  appeal  of  Anders  A.  Anderson  from  your  rejection 
of  his  application  to  make  final  proof  to  establish  his  claim  to  the  land  in- 
volved in  his  H.  E.  No.  12,225,  S.  W.  J^  Sec.  31,  Twp.  11 1  N.,  R.  55 
W.,  made  September  4,  1883,  **  because  ot  the  pending  contest  of  Alvin  G. 
Frank,  involving  this  entry." 

At  any  time  while  a  contest  is  pending  in  a  local  office  an  entry  man  has 
the  right  to  make  proof.  In  a  case  of  that  kind,  however,  a  certificate  and 
receipt  should  not  be  issued,  but  the  proof  should  be  transmitted  to  this 
office  with  the  papers  in  the  case. 

The  appeal  is  sustained  and  Anderson's  application  herewith  enclosed. 


FINAL  PROOF  PENDING  CONTEST. 

Final  proof  cannot  be  made  while  an  entry  is  under  contest. 
Commissioner  Sparks  to  Register  and  Receiver,  IVatertown,  Dakota,  September  30,  1886. 

(Note. — Anders  A.  Anderson,  12  C.  L.  O.,  190,  overruled.  Authorities 
cited,  Stroud  vs.  De  Wolf,  4  L.  D.,  394,  13  C.  L.  O.,  15,  and  Same  vs. 
Dowdell,  decided  by  Secretary,  August  28,  1886.) 


MONTGOMERY  vs.  CURL. 

Though  the  submission  of  final  proof  during  the  pendency  of  proceedings 
on  appeal  is  irregular,  such  proof  may  be  considered  on  final  disposition  of 
the  adverse  claim. 

Where  the  good  faith  of  the  settler  is  otherwise  sufficiently  established, 
temporary  absences  during  any  period  of  the  inhabitancy,  for  the  purpose  of 
earning  a  living,  not  inconsistent  with  an  honest  intention  to  comply  with 
the  law,  may  be  accounted  constructive  residence. 

First  Assistant  Secretary  Chandler  to  Acting  Commissioner  Stone,  ^u/y  5,  1889.     (9  L 
I>..  57.)  

CHRISTY  vs.  SIEGEL. 

Where  the  preliminary  steps  in  making  final  proof  are  taken  before  the  expiration  of  seven 
)^ars  from  homestead  entry  (such  as  publication  of  the  required  notice,  etc.),  and  the 
testimony  is  taken  subsequent  to  said  period,  it  is  held  that  the  Bnal  proof  is  not  made  in 
time;  that  is,  the  final  proof  should  be  completed  within  said  period. 

33 
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Secretary  KiRKWOOD  to  Commissioner  Williamson,  April  14,  1 88 1. 

The  notice  in  this  case  issued  on  the  said  15th  March,  and  was  returnable 
on  April  24,  1880,  at  which  time  it  was  proved  that  Siegel  had  a  house  and 
other  outbuildings  on  the  tract ;  that  the  whole  tract  was  under  cultivation, 
and  that  he  had  continuously  resided  thereon  from  the  date  of  his  entry. 
His  improvements  are  valued  at  nearly  ^1,000. 

The  date  at  which  said  notice  was  returnable,  and  when  proof  was  in  fact 
made,  was  more  than  seven  years  from  date  of  his  entry,  and  not  therefore 
within  the  time  required  by  Section  2291  Revised  Statutes.  As,  however, 
Siegel  appears  to  have  acted  in  good  faith,  and  to  have  complied  with  all 
the  requirements  of  the  law,  except  in  respect  to  the  time  of  his  proof, 
which  failure  resulted  from  his  ignorance  of  the  law,  and  there  is  no  adverse 
claimant,  I  think  it  a  proper  case  for  the  Board  of  Adjudication. 


HENRY  P.  HARRIS. 

Final  Proof— Republication. — Where  the  proof  was  made  at  the  time  and  place  designated 
in  the  notice,  bat  before  an  officer  not  named  therein,  it  may  be  accepted  after  republica- 
tion of  notice,  in  the  absence  of  protest  or  objection. 

First  Assistant  Secretary  MULDROW  to  Commissioner  Stockslager,  October  18,  1888. 

The  irregularity  in  final  proof  upon  which  your  office  rejected  the  final 
proof  was  the  fact  that  in  the  published  notice  it  was  stated  that  the  testi- 
mony of  the  witnesses  would  be  taken  before  W.  Ed.  Ruthruff,  notary  public, 
at  Grand  Rapids,  La  Moure  county,  on  October  i,  1883,  and  the  proof  as 
submitted  showed  that  it  was  taken  at  the  said  time  and  place,  but  before 
Homer  F.  Elliott,  clerk  of  the  district  court  of  said  county. 

On  August  26,  1887,  claimant  filed  in  the  local  office  a  motion,  addressed 
to  the  Commissioner  of  the  General  Land  Office,  for  a  modification  of  your 
said  office  decision,  asking  that  in  lieu  of  making  new  proof,  he  be  permuted 
to  advertise  his  intention  to  make  final  proof,  and  that  upon  filing  proof  of 
such  advertisement  and  a  certificate  of  the  officer  before  whom  the  same  is 
advertised  to  be  taken,  showing  that  there  is  no  protest  against  claimant 
making  final  entry  for  said  land,  claimant's  proof  now  on  file  may  be  con- 
sidered sufficient  and  the  same  go  forward  for  patent. 

This  application  or  motion  does  not  seem  to  have  been  considered  by 
your  office,  or  rather  the  same  has  been  treated  as  an  appeal  from  the  deci- 
sion of  April  28,  1887,  and  being  so  before  me,  it  will  be  treated  as  such 
appeal. 

The  final  proof  shows  more  than  the  usual  amount  and  value  of  improve- 
ments, and  the  improvements  were  described  with  more  than  usual  particu- 
larity, and  all  the  evidence  was  to  the  effect  that  claimant  had  not  been 
absent  at  all  Irom  his  claim  after  settlement,  and  I  did  not  reach  the  same 
conclusion  therefrom  as  the  one  given  in  your  said  letter,  /.  ^.,  that  his  im- 
provements were  meagre  and  that  his  proof  in  the  matter  of  residence  and 
cultivation  was  of  an  unsatisfactory  nature. 

His  proof  in  these  matters  is  sufficient,  and  as  to  the  irregularity  of  the 
proof  in  being  taken  before  an  oQcer  other  than  the  one  named  in  the  notice, 
this  case  in  all  essential  particulars,  so  far  as  this  point  is  concerned,  is  sim- 
ilar to  that  of  Jacob  Semer  (6  L.  D.,  345 ;  14  C.  L.  O.,  222),  where  it  was 
held  that  the  claimant  should  publish  new  notice  of  intention  to  submit  final 
proof,  and  if  upon  the  day  advertised  for  final  proof,  no  protest  or  objection 
should  be  filed,  then  the  proof  made  before  should  be  accepted.  If  protest 
or  objection  should  be  filed,  then  new  proof  should  be  made,  but  onl^  to 
show  compliance  with  the  law  up  to  date  of  final  certificate. 
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This  is  practically  what  is  asked  for  in  the  prayer  of  the  petitioner  for  mod- 
ification of  your  office  decision. 

Your  decision  is  accordingly  so  modified  as  to  require  appellant  to  proceed 
in  the  manner  above  indicated. 


GEORGE  F.  REED. 

Reproduction  of  Final  Proof. — Final  proof  having  been  lost  while  in  custody  of  the  Gov. 
emment,  may  be,  as  nearly  as  practicable,  reproduced,  with  the  least  possible  expense  and 
inconvenience  to  the  entryman. 

Secretary  ViLAS  to  Commissioner  Stockslager,  June  1 3,  1 888. 

I  am  in  receipt  of  your  office  letter  of  the  19th  ultimo,  transmitting  affi- 
davits as  to  residence  in  the  case  of  George  F.  Reed,  who  made  cash  entry 
No.  2706  for  the  S.  E.  %  of  Sec.  20,  T.  9  N.,  R.  25  E.,  Walla  Walla, 
Washington  Territory. 

Said  affidavits  were  taken  and  filed  pursuant  to  departmental  letter  dated 
February  2,  1888,  which  was  an  approval  of  your  suggestion  that  if  Mr. 
Reed  will  (without  republication  of  notice)  furnish,  as  nearly  a^  practicable, 
a  duplicate  of  the  proof  lost  by  your  office,  a  new  certificate  of  entry  may 
properly  issue  as  a  basis  for  patent.  The  purpose  of  that  order  was  to  have  re- 
produced, as  nearly  as  possible,  the  proofs  upon  which  the  entry  was  allowed 
by  the  local  office.  To  do  this  the  same  witnesses,  if  available,  who  testified 
on  final  proof,  should  make  affidavit  stating  the  facts  within  their  knowl- 
edge as  to  claimant's  settlement  and  improvement,  and  whether  the  state- 
ments made  in  their  respective  affidavits  are  substantially  the  same  as  those 
made  in  their  testimony  taken  in  final  proof.  So  far  as  the  claimant  himself 
is  concerned,  the  affidavits  required  of  him  may  be  made  before  a  proper 
officer  nearest  where  he  now  is,  since  to  put  him  to  any  great  expense,  such 
as  might  be  necessary  if  he  were  required  to  go  from  California,  where  he 
is  now  at  work,  to  the  Walla  Walla  district  in  Washington  Territory,  where 
his  original  proof  was  made,  might  be  an  unreasonable  hardship  to  impose, 
in  view  of  the  fact  that  the  original  papers  were  lost  while  in  the  custody  of 
the  Government,  and  therefore  through  no  fault  of  claimant.  He,  like  the 
witnesses,  should  as  nearly  as  possible  reproduce  his  former  testimony ;  he 
should  also  state  when  and  before  whom  his  former  proof  was  made,  and 
the  date  of  the  same.  Upon  receipt  of  proof  of  the  character  indicated, 
you  will  proceed  to  pass  upon  the  same  as  in  other  cases,  and  if  found  satis- 
factory, a  new  certificate  of  entry  may  issue,  and  in  due  course  of  business 
a  patent. 

ALBERT  L.  LENT. 

m 

Notice — Time  ana  Place  of  Proof — When  notice  of  making  final  proof  is  given,  it  is  essen- 
tial that  such  proof  should  be  taken  at  the  time  and  place,  and  before  the  officer,  specified 
in  such  notice. 

Acting  Stcretary  MuLDROW  to  Commissioner  Sparks,  August  31,  1887. 

I  have  considered  the  application  of  Albert  L.  Lent  for  review  and  re- 
versal of  departmental  decision  of  March  17th  ultimo,  in  the  matter  of  his 
cash  entry  for  N.  W.  }^  of  Sec.  17,  T.  156,  R.  54,  Grand  Forks,  Dakota 
Territory, 

It  appears  Lent  made  homestead  entry  of  the  tract  in  question,  April  zo, 
1882,  and  gave  notice  of  his  intention  to  commute  the  same  to  cash  before 
E.  O.  Faulkner,  judge  of  probate  court  at  Kensington,  December  12,  1882. 

But  in  fact  said  proof  was  made  on  that  day  before  C.  A.  M.  Spencer,  a 
notary  public  at  Grafton.  On  the  examination  of  the  proof  by  your  office 
the  said  entry  was  suspended  on  January  4,  1884,  and  Lent  advised,  through 
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the  local  officers,  "that  unless  he  could  show  the  proof  was  taken  at  the 
time  and  place  advertised,  the  same  would  be  rejected  for  irregularity.'* 

From  this  action  Lent  appealed,  stating,  with  his  appeal,  that  the  probate 
judge  not  being  able  to  be  present  on  the  day  appointed,  the  proof  was 
taken  before  the  notary  public. 

When  the  Act  of  Congress  of  March  3,  1879  (20  Stat.,  472),  directed  that 
notice  should  be  given  by  parties  of  their  intention  to  make  final  proof,  it 
was  clearly  intended  that  the  time  and  place  should  be  assigned  in  said  no- 
tice ;  and,  as  a  corollary  to  such  requirement,  that  the  proof  must  be  made 
at  said  time  and  place ;  the  object  being  to  afford  to  all  the  world  an  oppor- 
tunity then  and  there  to  appear  and  protest  against  said  proof,  if  so  inclined. 

The  objection,  therefore,  is  not  merely  a  technical  one,  nor  is  the  failure 
to  make  proof  at  the  appointed  place  a  simple  irregularity.  But  the  re- 
quirement is  most  essential  for  the  protection  of  the  Government  against 
frauds,  and  private  interests  from  the  rapacity  of  designing  men.  Such 
notice  as  the  proof  was  made  under  in  this  case,  is  of  no  more  validity  or 
legal  efficacy  than  if  no  notice  whatever  had  been  given  by  the  entryman. 
With  the  requirements  of  the  law  as  to  notice  the  officers  of  the  Land  De- 
partment have  no  authority  whatever  to  dispense ;  and  the  approval  by  the 
local  officers  of  proof,  against  the  making  of  which  no  proper  opportunity 
to  protest  had  been  afforded,  can  add  nothing  to  the  strength  thereof,  but  is 
calculated  to  inspire  suspicion  of  an  imposition  upon  those  officers,  or  to 
bring  down  upon  them  the  severe  and  just  censure  of  their  superiors. 

The  application  for  review  is  rejected. 


KATE  D.  WOLF. 


Continuance — New  Notice, — The  continuance  of  final  proof  proceedings  should  be  to  a  day 
certain. 

Where  through  no  fault  of  claimant  the  land  was  misdescribed  in  the  published  notice,  the 
proof  may  be  accepted  as  made,  after  republication,  in  the  absence  of  protest  or  objec- 
tion. 

Secretary  Vilas  to  Commissioner  Stockslager,  December  19,  1888. 

I  have  considered  the  appeal  of  Kate  D.  Wolf  from  the  decision  of  your 
office  of  March  28,  1887,  suspending  her  original  homestead  entry  No.  77 
and  commutation  cash  entry  No.  1004,  for  the  S.  E.  }^  of  Sec.  18,  T.  156 
N.,  R.  64  W.,  Devil's  Lake  district,  Dakota,  and  rejecting  her  final  proof 
thereon. 

The  claimant  made  said  original  homestead  entry  December  10,  1883, 
and  commuted  the  same  to  cash  entry,  and  made  final  proof  thereon  Febru- 
ary 28,  1885. 

Your  office  suspended  said  entries  and  rejected  the  proof,  ist,  because  in 
the  published  notice  of  the  claimant's  intention  to  make  said  proof  the  land 
was  misdescribed  as  being  in  Sec.  '*  28,"  instead  of  Sec.  18,  and  2d,  because 
the  proof  was  made  February  28,  1885,  ^^^  "o^  on  December  22, 1884,  the 
day  designated  in  said  published  notice. 

The  proof  as  made  related  to  the  land  embraced  in  said  entries  and  was 
sufficient  in  itself,  and  it  appears  that  the  notice  of  intention  to  make  said 
proof  filed  by  the  claimant  with  the  Register  and  that  furnished  by  the  Reg- 
ister to  the  publisher  correctly  described  the  land,  and  the  mistake  iq  the 
description  was  made  by  the  publisher  and  without  fault  on  the  part  of  the 
claimant.  The  publisher  in  such  cases  "acts  under  the  direction  of  the 
Register"  (20  Stat.  472),  and  the  mistake  was,  therefore,  chargeable  to  the 
officer  of  the  Government  rather  than  the  claimant,  and  she  should  not  be  pre- 
judiced thereby.  United  States  vs.  Clark  et  al.  (6  L.  D.,  770;  15  C.  L.  O.. 
79);  Lytle  vs,  Arkansas  (9  How.,  333) ;  Yosemite  Valley  Case (15  Wall.,  20), 
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As  to  the  second  ground  for  the  action  of  your  office,  it  appears  the 
claimant  sprained  her  ankle  a  few  days  before  the  day  (December  22,  1884) 
appointed  for  making  the  proof,  which  prevented  her  appearing  at  that 
time,  but  her  attorney  was  present  and  presented  her  excuse,  and  there- 
upon the  local  officers  granted  a  continuance  until  the  claimant  was  able  to 
de  present y  and  she  subsequently,  February  28,  1885,  appeared  with  her  wit- 
nesses and  made  said  proof.  The  proof  was  approved  by  the  local  officers, 
and,  as  stated  above,  was  in  itself  sufficient. 

Th^  local  officers  erred  in  the  indefinite  postponement  of  the  making  of 
the  proof;  they  should  have  continued  it  to  a  day  certain,  when  it  could 
have  been  again  so  continued  if  the  claimant  had  not  recovered.  Even  if 
there  had  been  no  error  in  the  published  notice,  thi  indefinite  postpone- 
ment would  have  necessitated  new  publication,  as  it  would  have  amounted 
to  a  discontinuance  of  the  original  notice. 

This  error,  however,  is  not  material  in  the  present  case,  as  the  original 
notice  being  fatally  defective,  a  continuance  to  a  day  certain  based  upon 
such  defective  notice,  would  have  been  equally  as  invalid  as  an  indefinite 
postponement.  Nor  does  this  case  fall  within  that  class  of  cases,  where  the 
final  proof  is  not  submitted  on  the  day  fixed  in  the  notice,  but  no  adverse 
claim  exists,  and  no  one  appears  to  protest  against  the  proof  on  the  day  ad- 
vertised for  its  submission,  in  which  cases  it  is  held  that  the  entry  may  be 
submitted  to  the  Board  of  Equitable  Adjudication  for  confirmation.  (Wil- 
liam H.  Adams,  6  L.  D. ,  745.)  Those  are  cases  of  valid  notice.  In  con- 
templation of  law,  however,  there  was  in  the  present  case  no  original  notice 
and  no  day  designated  for  making  proof,  and  it  falls  within  the  reason  of 
those  cases  of  notice  defective  because  of  misdescription  of  the  land  and 
where  the  claimant  is  without  fault,  in  which  it  is  held  that  this  Department 
may,  in  the  exercise  of  its  duty  of  supervision,  direct  that  new  publication 
of  notice  be  made,  and,  in  the  absence  of  protest  or  objection  to  the  entry 
within  the  time  prescribed  in  said  new  notice,  that  the  proof  already  made 
be  accepted  as  final  proof.*  (Forest  M.  Crossthwaite,  4  L.  D.,  406;  13  C. 
L.  O.,  25  ;  United  States  vs,  Clark  et  al.,  supra,) 

You  are  therefore  instructed  to  direct  the  Register  to  make  new  publica- 
tion of  notice  according  to  law,  and  if  no  protest  or  objection  is  filed  to 
said  entry  within  the  time  prescribed  in  said  notice,  the  proof  already  sub- 
mitted by  the  claimant  will  be  accepted  as  final  proof.  The  decision  of 
your  office  is  modified  accordingly. 


LOUIS  W.  BUNNELL. 

Homestead — Commutation. — Payment  of  the  purchase  price,  and  compliance  with  the  re- 
quirements of  the  law  as  to  residence,  cultivation,  and  improvement,  are  the  matters  of 
substance  which  authorize  commutation  of  a  homestead  entry. 

Kew  Proof, — On  the  rejection  of  commutation  proof  because  irregularly  submitted,  with 
leave  to  make  new  proof,  such  new  proof,  though  covering  the  same  period  as  the  former 
and  showing  the  same  facts,  may  be  accepted  nunc  pro  tunc,  if  taken  after  due  notice  and 
in  conformity  to  the  other  regulations  prescribed  for  making  proof. 

First  Assistant  Secretary  MULDROW  to  Commissioner  Stockslager,  August  13,  1888. 

After  his  proof  had  been  accepted  and  entry  allowed,  the  claimant  went  ^ 
to  reside  with  his  parents  at  Denver,  Illinois. 

On  September  23,  1885,  about  ten  and  one-half  months  after  said  proof 
had  been  accepted  and  said  entry  allowed,  and  when  the  claimant  was  re- 
siding with  his  parents  in  Denver,  Illinois,  your  office  rejected  said  proof, 
"because,  (ist)  The  notice  of  intention  to  make  proof  was  not  published  in 

•  John  C.  Weber,  9  L.  D.,  434 ;  16  C.  L.  0.,  229. 
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the  newspaper  designated  by  the  Register.  (2d)  The  claimant's  testimony 
was  not  taken  on  the  day  advertised  or  before  the  officer  named  in  the 
notice.  (3d)  The  testimony  of  the  claimant's  witnesses  was  not  taken  on 
the  day  advertised ;  and,  (4th)  The  evidence  as  to  residence  was  not  satis* 
factory." 

The  rejection  of  the  proof  on  the  first  three  grounds  was  proper  and 
necessary,  but  I  do  not  agree  with  your  office  in  holding  that  ^*  the  evidence 
as  to  residence  was  unsatisfactory."  His  improvements  were  of  the  value 
of  ^380,  and  of  a  character  indicating  an  intent  to  make  the  tract  a  perma- 
nent home ;  his  house  was  comfortably  furnished  as  a  home,  and  a  full  supply 
of  suitable  farming  utensils  was  kept  on  the  land.  He  established  residence, 
and  his  absences  thereafter  to  the  date  of  proof  were  satisfactorily  excused  ; 
and  on  the  whole,  the  facts  established  by  said  proof  show,  in  my  opinion, 
a  su^tantial  compliance  with  the  law  in  good  faith  to  the  date  of  said  com- 
mutation entry. 

Your  office,  however,  having  rejected  this  proof,  allowed  the  claimant  to 
make  new  proof,  and  on  November  2,  1886,  he  again  made  proof.  This 
proof  was  the  same  as  the  first,  except  that  it  showed  that  after  making  the 
first  proof,  November  7,  1884,  he  went  to  live  with  his  parents  in  Denver, 
Illinois,  and  remained  there  until  September  23,  1886,  about  a  month  and 
ten  days  before  he  made  the  last  proof.  He  was  put  to  considerable  ex- 
pense in  returning  to  the  land  at  this  time  and  making  said  proof,  and  his 
return  was  for  the  purpose  of  making  said  proof,  and  with  no  intention  of 
remaining  thereafter.  He  had  mortgaged  the  land  as  above  stated,  but  had 
never  sold  or  absolutely  disposed  of  it,  and  in  1885  (after  his  proof  was 
made)  he  had  the  land  cultivated. 

In  publishing  notice  of  the  intention  to  take  this  proof  and  in  taking  it, 
certain  fatal  errors  caused  by  a  bona  fide  mistake  of  the  claimant,  were  com- 
mitted, and  the  proof,  though  sufficient  in  itself,  had  to  be  rejected.  When 
your  office  permitted  the  second  proof  to  be  taken,  the  commutation  entry 
stood  as  suspended  and  not  canceled.  The  question  then  is,  should  this 
second  proof  relate  to  the  date  of  the  commutation  entry,  November  7, 
1884,  or  to  its  own  date,  November  2,  1886? 

Payment  of  the  consideration  and  compliance  with  the  requirements  of 
the  law  as  to  residence,  cultivation  and  improvement,  are  the  matters  of  sub- 
stance which  authorize  the  commutation  of  a  homestead  entry.  The  pres- 
ent case  differs  from  those  in  which  the  proof  first  offered  is  deficient  in 
itself  in  not  showing  conformity  to  the  law  in  the  essential  matters  of  resi- 
dence, cultivation  and  improvement.  In  the  latter  cases,  in  the  absence  of 
bad  faith,  new  proof  may  be  allowed,  showing  full  compliance  with  the  law 
subsequent  to  the  time  covered  by  the  first  proof.  The  proof  is  then  strictly 
new  proof.  But  where,  as  in  this  case,  the  proof  first  offered  was  substan- 
tially sufficient  and  was  accepted  and  entry  allowed  by  the  local  officers,  but 
subsequently  and  after  the  lapse  of  a  considerable  period  of  time,  said  proof 
was  rejected  by  your  office,  beinp:  subject  to  such  rejection  because  of  the 
non-observance  of  the  rules  regulating  the  production  of  such  proof,  and  no 
bad  faith  is  imputed  to  the  claimant,  and  he  has  paid  the  required  consider- 
ation and,  the  entry  being  merely  suspended,  leave  has  been  granted  to  make 
proof  in  support  thereof — ^under  such  leave,  proof  of  the  same  facts  as  those 
established  by  the  first  proof  may  be  re-offered,  and  should  be  accepted  nunc 
pro  tunc^  if  taken  after  due  notice  and  in  conformity  to  the  other  regula- 
tions prescribed  for  making  proof. 

In  the  case  of  Noah  Herrell  (6  L.  D.,  573),  the  claimant  (Herrell)  after 
making  premature  homestead  proof  had  ceased  to  reside  upon  the  land,  and 
the  homestead  proof  having  been  rejected  as  such,  he  petitioned  that  said 
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proof  be  considered  and  accepted  as  commutation  proof,  and  he  be  allowed 
to  make  payment  for  the  land  and  thus  acquire  title  thereto.  Your  office 
denied  the  petition,  on  the  ground,  substantially,  that  compliance  with  the 
law  as  to  residence  and  cultivation  should  be  shown  to  the  date  of  the  proof 
and  payment.  But  this  Department  held  that,  *'  where  good  faith  is  clearly 
apparent  and  a  substantial  compliance  with  the  regulations  is  shown,  an  ex- 
ception may  be  justified*  especially  under  those  requirements  which  govern 
the  manner  of  the  proof,  but  do  not  affect  its  quality;**  and  that  the  peti- 
tion of  Herrell  should  be  granted,  inasmuch  as  it  appeared,  among  other 
things,  *'that  he  was  then"  (at  the  date  of  said  homestead  proof)  ''quali- 
fied in  all  respects  and  properly  prepared  under  the  regulations  to  make 
commutation."  (Noah  Herrell,  6  L.  D.,  573.)  In  the  present  case,  the 
errors  committed  by  the  claimant  in  offering  his  first  proof  were  the  result 
of  a  bona  fide  mistake,  and  his  good  faith  is  unquestioned,  the  proof  offered 
was  subject  to  rejection  because  of  the  non-observance  of  requirerftents 
governing  the  manner  and  not  the  quality  of  the  proof,  and  the  claimant  at 
the  time  of  offering  said  proof  was  fully  qualified  and  entitled  to  make  com- 
mutation. 

I  am  of  the  opinion  that,  under  the  peculiar  circumstances  of  this  case, 
the  proof  last  offered  was  sufficient. 

The  decision  of  your  office,  rejecting  said  proof  and  holding  said  entries 
for  cancellation,,  is,  therefore,  reversed,  and  the  commutation  entry  will  be 
passed  to  patent. 

LORENZO  VAN  GIESON. 

Duress — Opportunity  to  Show  Same — Quit- claim  Deed. — Where  a  home- 
stead claimant's  final  proof  is  satisfactory  except  that  he  has  made  a  quit- 
claim deed  for  the  land  in  question,  he  should  be  allowed  an  opportunity  to 
prove  his  allegations  that  such  deed  was  made  under  duress.'*' 

Secretary  Teller  to  Commissioner  McFaklaud,  /a fmary  22,  1884.     (10  C.  L.  O.,  358.) 


ALONZO  W.  LAIRD. 

Fraudulent  Proof— -Inmr able. — One  who  ehters  a  tract  with  no  intention  of  establishing 
residence  in  good  faith,  and  subsequently  submits  fraudulent  final  proof,  cannot  cure  the 
wrong  and  acquire  title  to  the  land  by  returning  to  the  same  after  said  proof  has  been 
rejected  and  his  entry  held  for  cancellation. 

First  Assistant  Secretary  CHANDLER  to  Commissioner  Groff,  October  31,  1889. 

I  have  examined  the  record  in  the  matter  of  the  appeal  of  Alonzo  W. 
Laird  from  your  office  decision  of  February  6,  1886,  holding  for  cancellation 
his  homestead  entry  No.  12,  and  his  commuted  cash  entry  No.  237  upon 
N.  W.  i^  Sec.  12,  T.  6  N.,  R.  36  W.,  McCook  land  district,  Nebraska. 

On  June  15,  1883,  Laird  made  his  homestead  entry  upon  said  land  num- 
bered 12,  and  on  February  6,  1884,  commuted  the  same  to  cash,  making 
proof  which  was  approved  by  the  local  officers.  Payment  was  made  and 
final  certificate  issued  on  the  same  day. 

The  final  proof  showed  continuous  residence  except  for  a  few  weeks  at  a 
time  from  June  20,  1883,  to  date  of  proof  and  improvements,  consisting  of 
a  house  and  twelve  acres  of  breaking. 

On  October  13,  1884,  special  agent  George  B.  Coburn  reported  that  the 
residence  of  claimant  was  never  established  on  the  land,  and  that  the  im- 

*  Wh«r«  final  proof  is  insufficient  and  cannot  be  accepted,  but  it  does  not  conclusively  appear  that  claim- 
ant acted  in  haul  bith,  he  should  be  given  an  opportunity  to  furnish  further  evidence  in  regard  to  the  land  and 
his  relation  to  it  subsequent  to  final  proof.  Rossiier  D.  Hoppin,  15  C.  L.  O.,  aig ;  Thomas  Nash,  5  L.  D., 
608. 
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provements  were  not  such  as  to  suggest  good  faith,  and  upon  this  report  a 
hearing  was  ordered  by  your  office  November  i8,  1884. 

Notice  w^s  duly  given  and  said  hearing  had  before  the  local  officers  on 
June  9,  1885.  Both  parties  appeared  at  the  hearing.  The  United  States 
was  represented  by  special  agent  Coburn  and  defendant  by  counsel.  The 
United  States  introduced  four  witnesses,  including  the  special  agent,  and 
claimant  introduced  three.  The  testimony  tended  to  show  that  about  the 
time  of  the  opening  of  the  land  office  at  McCook,  Nebraska,  the  claimant 
went  there  and  made  homestead  entry  of  the  land,  he  never  having  seen  it. 
That  shortly  after  this  he  procured  a  dug-out  to  be  built  and  about  five  acres 
to  be  broken  by  one  Bingham,  who  performed  similar  services  for  several 
entrymen  in  that  neighborhood  about  that  time.  That  he,  claimant,  be- 
tween the  date  of  his  entry,  June  15,  1883,  and  the  date  of  his  proof,  Feb- 
ruary 6,  1884,  was  at  the  land  four  times,  staying  a  week  the  first  time,  and 
the  <9ther  times  less  than  a  week. 

The  house  was  not  inhabitable,  and  up  to  June,  1885,  the  portion  of  land 
broken  had  not  been  cultivated. 

The  claimant  had  no  stock,  household  furniture,  or  farming  tools,  upon 
the  claim.  And  throughout  he  seems  to  have  had  in  mind  a  compliance 
with  the  letter  of  the  law  with  a  view  to  acquire  title  to  this  land,  rather 
than  an  intention  to  make  this  his  home.  In  short,  I  am  thoroughly  satis- 
fied that  the  claimant  never  established  2i  bona  fide  residence  upon  this  land. 

His  original  proof  shows  that  he  had  resided  continuously  upon  the  land, 
that  he  had  been  absent  three  or  four  times  for  a  period  of  about  two  weeks 
each  lime,  and  that  ten  acres  were  broken. 

This  proof  was  evidently  wrong,  and  claimant  must  have  known  this. 
The  local  officers  held  that  the  cash  entry  should  be  canceled,  but  that  the 
homestead  entry  should  be  allowed  to  stand,  subject  to  new  proof.  Upon 
appeal,  your  office  held  that  the  evidence  showed  that  the  original  home- 
stead entry  had  not  been  made  in  good  faith,  and  were  it  otherwise,  the 
homestead  entry  would  fall  with  the  failure  of  the  cash  entry,  upon  authority 
of  Greenwood  vs,  Peters  (4  L.  D.,  237;  12  C.  L.  O.,  265). 

In  this  decision  I  concur.  After  your  said  decision  claimant  makes  new 
"^xooi  {ex  parte  and  without  notice),  showing  residence  on  this  claim  from 
July  10,  1885,  to  February  13,  1886. 

This  subsequent  going  upon  and  living  upon  the  land  can  not  aid  the 
claimant.  It  is  true,  we  have,  in  many  instances,  considered  evidence  of 
the  acts  of  claimants  subsequent  to  final  proof,  in  continuing  to  reside  upon 
and  improve  their  claims,  as  tending  to  show  good  faith  ab  initio;  but  we 
have  never  held,  nor  is  it  the  law,  that  one  who  enters  upon  land  in  the  first 
place  with  no  intention  of  residing  there,  and  attempts  to  colorably  comply 
with  what  he  understands  to  be  the  letter  of  the  law,  ignoring  its  spirit  and 
true  intent,  and  then  makes  fraudulent  proof,  can  after  his  entry  has  been 
reported  and  held  for  cancellation,  cure  the  wrong,  and  acquire  title  to  the 
land  he  had  originally  attempted  to  acquire  illegally,  by  merely  moving  on 
the  land  without  raising  a  crop,  though  nearly  three  years  had  elapsed  from 
his  original  entry. 

The  homestead  entry  was  evidently  fraudulent  in  its  inception,  and  its 
illegal  character  has  at  no  time  been  changed.  The  entries  will  both  be 
canceled.     Your  office  decision  is  affirmed. 


LUCINDA  HILL,  Deceased. 

Final  Proof— Heirs — Final  Affidavit. — Where  final  proof  is  made  for  the  heirs  of  a  de- 
ceased homestead  party,  the  final  affidavit  should  be  made  by  one  of  the  heirs. 
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Commissioner  McFarland  to  Register  and  Receiver^  Lamed^  UTan.,  August  6,  i88i. 

Referring  to  homestead  entry  No.  522,  made  March  18,  1876,  for  north- 
east quarter  of  section  32,  township  23,  range  16  west,  by  Lucinda  Richard- 
son, and  to  the  final  proof  in  the  case  (final  certificate  No.  1740),  made  by 
Samuel  H.  Richardson,  "  administrator  of  the  estate  of  Lucinda  Hill,  nie 
Lucinda  Richardson,  deceased,"  I  have  to  state  that  in  cases  of  this  charac- 
ter the  final  affidavit  should  be  made  by  one  of  the  heirs  for  the  heirs  of  the 
deceased  party,  and  final  certificate  should  issue  to  the  *'  heirs  of  *  *  * 
deceased."  You  will  so  inform  the  parties  in  interest,  and  when  the  final 
affidavit  is  made  transmit  the  same  to  this  office,  referring  to  this  letter. 


JOHANN  DITTMER. 

Proof- — Heirs. — Statement  of  proof  required  in  case  of  deceased  homestead  claimant  where 
heirs  apply  to  make  final  proof. 

Commissioner  McFarland  to  Register  and  Receiver ^  Fargo,  Dakota,  May  II,  1882. 

"The  heirs  of  Johann' Dittmer,  deceased,"  offer  to  purchase  (cash  entry 
3098,  October  10,  1881,)  under  Act  June  15,  1880,  the  land  embraced  in 
homestead  entry  5542,  February  23,  1880,  S.  W.  }(  32,  139,  52,  made  in 
name  of  Johann  Dittmer. 

The  ** proof "  submitted  shows  that  said  Johann  was  a  naturalized  citizen, 
was  qualified  and  did  make  a  homestead  entry,  also  that  Carl  Dittmer 
('*  one  of  the  heirs  of  the  estate  of  Johann  Dittmer,  deceased  ")  and  Wil- 
helm  Schulze  were  present  at  the  funeral  of  Regina  Dittmer,  wife  of  said 
Johann,  "which  took  place  about  nine  years  ago — Winona  county,  Minne- 
sota." 

The  application  to  purchase  is  made  in  the  name  of  the  children  of  the 
deceased  Johann  Dittmer,  "to  wit:  Wilhemine  Meilike,  Louisa  Schulze, 
Caroline  Thomas,  Carl  Dittmer,  Johann  Dittmer  and  August  Dittmer,"  and 
is  offered  by  Carl  Dittmer,  "one  of  the  heirs,"  etc. 

No  evidence  is  offered  : 

1.  Of  the  death  of  Johann  Dittmer. 

2.  Whether  there  was  a  widow  surviving. 

3.  Whether  there  were  any  minor  orphan  children  among  the  heirs. 

It  will  be  necessary  to  have  full  information  on  these  points,  and  Mr.  Carl 
Dittmer  will  have  to  show  by  what  authority  he  seeks  to  represent  the  "  heirs 
of  Johann  Dittmer." 

It  is  suggested  that  a  copy  of  the  decree  from  the  probate  court  of  Cass 
county,  Dakota,  appointing  Mr.  Carl  Dittmer  to  act  for  the  "  heirs  of 
Johann  Dittmer,  deceased,"  in  the  matter  of  purchasing  from  the  Govern- 
ment the  tract  of  land  described  in  homestead  entry  5542,  under  the  pro- 
visions of  Sec.  2,  Act  of  July  15,  1880,  would  be  satisfactory  evidence  of 
authority  to  act  in  the  premises. 


SARAH  LEONARD. 

Will — Infant  Children. — A  homestead  party  cannot  by  will  defeat  the  law  which  provides 
that  in  case  of  the  death  of  both  father  and  mother,  leaving  minor  children,  the  home 
right  shall  inure  to  their  benefit. 

Final  Proof. — In  cases  of  death,  the  final  proof  must  satisfactorily  show  whether  infant 
children  were  left  by  the  deceased. 

Commissioner  McFarland  to  Hon.  W.  D.  Washburn,  House  of  Representatives ^fanuary 
13,  1882. 

Section  2292  Revised  Statutes  provides  that  '*in  the  case  of  the  death  of 
both  father  and  mother  leaving  an  infant  child  or  children  under  twenty- 
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one  years  of  age,  the  right  and  fee  shall  inure  to  the  benefit  of  such  intant 
child  or  children/'  and  it  is  held  by  this  office  that  a  homestead  party  can- 
not will  away  the  right  of  infant  children  thus  guaranteed  by  express  statu- 
tor)  provision. 

The  final  proof  in  this  case  does  not  show  whether  or  not  infant  children 
survived  the  homestead  party,  and  in  the  adjudication  of  such  cases  it  is  an 
official  requirement  that  the  proof  shall  be  explicit  upon  this  point,  that  the 
object  of  the  law  may  be  fully  secured,  and  that  the  orphans  may  be  pro- 
tected in  their  legal  rights. 

The  issuance  of  patent  in  the  entry  described  has  therefore  been  deferred 
until  the  question  pertaining  to  the  survival  of  infant  children  shall  be  sat- 
isfactorily determined. 


TOI.LEF  ANDERSON,  ADMINISTRATOR  OF  IVER  NELSON  FAAR. 

Administrators — Final  Proof. — Administrators  as  such  cannot  make  final  proof  in  any 
event. 

Commissioner  McFarland  to  Register  and  Receiver,  Grand  Forks,  Dakota,  December 
20,  1884. 

The  proof  offered  by  Tollef  Anderson,  as  administrator  of  Iver  Nelson 
Faar,  in  C.  E.  9546,  commuting  homestead  5010,  by  Iver  Nelson  Faar, 
April  13,  1882,  for  S.  E.  ^  Section  5,  Township  154,  Range  56,  is  rejected 
for  the  reason  that  the  proof  made  by  an  administrator  as  such  cannot  be 
accepted  in  any  event. 

The  final  affidavit  must  be  made  by  the  heirs  or  by  one  of  their  number 
as  such,  and  as  agent  for  the  others,  and  such  person  or  persons  must  be 
qualified  as  to  citizenship,  or  have  declared  their  intention  to  become  citi- 
zens of  the  United  States. 

You  will  hereafter  in  no  event  accept  proof  offered  by  an  administrator  as 
such.* 

Notify  the  party  of  this  action,  and  at  the  expiration  of  the  proper  period 
report  what,  if  any,  action  has  been  taken  by  him. 


BRAY  vs.  COLBY. 


Deserted  Wife — Final  Proof-^Act  of  June  is,  t88o—New  Rules— -Agent . — A  deserted 
wife  cannot  make  final  proof  or  obtain  patent  in  her  own  right  by  virtue  of  her  hasband's 
entry.  Nor  has  she  a  right  to  purchase  under  the  Act  of  June  15,  1880,  by  virtue  of  her 
husband's  entry.  Five  rules  are  laid  down,  which  recognize  a  deserted  wife  or  child  as 
the  absent  husband's  agent. 

Secretary  TELLER  to  Commissioner  McYAKhAUD,  fanuary  29,  1 884. 

I  have  considered  the  case  of  Frank  S.  Bray  vs.  Walter  E.  Colby,  involv- 
ing the  N.  E.  }(  of  the  S.  E.  ^,  and  the  N.  E.  ^  o^  N.  E.  }(  of  Section 
24,  Township  20  south,  Range  27  E.,  and  the  West  j4  of  the  N.  W.  ^  of 
Section  19,  Twp.  20  S.,  Range  28  E.,  Gainesville,  Florida,  on  appeal  by 
Bray  from  your  decision  of  August  15,  1882,  dismissing  his  contest. 

It  appears  from  the  record  that  Colby  entered  the  land  in  March,  1878, 
placed  his  family  thereon,  and  in  October,  1878,  deserted  them;  and  that 
some  ten  months  thereafter  his  wife,  Eva  A.  Colby,  with  their  child,  left  the 
land  and  the  State  (for  the  purpose  of  supporting  herself,  as  she  says),  and 
that  during  her  absence,  she  sold  the  improvements  on  it.  Contest  against 
her  husband  on  the  ground  of  abandonment  was  initiated  January  17,  1881, 
and  judgment  against  him  was  rendered  August  23,  1881,  from  which  there 

•This  decision  was  followed  by  SecreUry  Vilas  in  his  decision  of  March  xo,  1888,  in  the  case  of  U.  A. 
Gale,  6  L.  D.,  573. 
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was  po  appeal,  and  which,  therefore,  became  final.  On  January  27,  1881, 
Mrs.  Colby  returned  to  the  land,  and  on  June  19,  1882,  made  cash  entry, 
number  3292,  in  her  own  name,  as  the  **  abandoned  wife  of  Walter  E. 
Colby."  Your  said  decision  dismisses  the  contest  on  the  ground  that,  as  a 
deserted  wife  may  make  final  proof  upon  her  husband's  homestead  entry, 
she  should  be  allowed  to  make  cash  entry  under  the  Act  of  June  15,  t88o. 

If  a  deserted  wife  may  have  the  right  of  purchasing  her  husband's  entry 
under  said  act,  she  can  obtain  it  only  by  virtue  of  her  legal  identity  with 
him,  as  his  wife  or  his  agent,  and  therefore  she  can  have  no  greater  right 
than  her  husband  can  have.  Under  the  ruling  of  this  Department  in  the 
case  of  Chailes  W.  Wright  (10  Copp,  324),  Mrs.  Colby's  husband  would 
have  had  no  right  of  purchase  on  June  19,  1882,  as  against  the  contestant, 
for  the  reason  that  judgment  against  him  had  become  final.  Consequently 
Mrs.  Colby  herself  could  have  had  no  right  of  purchase  on  said  date,  and 
her  cash  entry  should  therefore  be  canceled. 

Consideration  of  the  case  might  cease  at  this  point,  were  it  not  for  the 
fact  that  your  said  decision  has  been  published  (9  Land  Owner,  116),  and 
has  thus  widely  disseminated  the  doctrine  that  a  deserted  wife  may  in  her 
own  name  prove  up,  and,  under  the  Act  of  June  15,  1880,  may  in  her  own 
name  purchase  her  husband's  homestead,  a  doctrine  to  which  I  find  myself 
unable  to  assent,  and  which  is  hereby  overruled,  for  the  reasons  stated 
below. 

We  are  dealing  here  with  the  legal  rights  of  a  deserted  wife  (for  even 
equity  cannot  create  a  right  which  the  law  denies),  and,  if  there  is  such  a 
right,  it  must  be  found  in  the  language  of  the  statute.  And  not  only  so, 
but,  since  it  is  claimed  only  under  a  law  creating  a  right,  the  case  must  be 
brought  strictly  within  the  law.  The  law  with  regard  to  final  proof  is  found 
in  section  2291  R.  S.,  which  provides  that,  when  land  is  entered  for  home- 
stead purposes,  final  proof  may  be  made  by  ''  the  person  making  such  entry 
— or,  if  he  be  dead,  his  widow — or,  in  case  of  her  death,  his  heirs  or 
devisee."  It  seems  to  me  indisputable  that,  if  a  married  man  makes  home- 
stead entry,  the  statute  expressly  refuses  recognition  to  his  wife  until  she  be- 
comes a  widow ;  the  fact  that  she  is  not  mentioned  as  a  wife,  and  that  she  is 
mentioned  as  a  widow,  renders  any  other  conclusion  impossible.  Since 
Congress  provided  for  her,  and  provided  for  her  only  as  a  widow,  it  is  clear 
that  they  did  not  intend  to  provide  for  her  in  any  other  manner.  In  the 
case  under  consideration  the  wife  is  not  **  the  person  who  made  the  entry," 
or  '*  his  widow ;  "  and  it  follows  that  she  cannot  make  final  proof  or  obtain 
patent  in  her  own  right,  by  virtue  of  her  husband's  entry.  So  it  was  long 
since  substantially  ruled  by  this  Department  in  the  case  of  John  Dillon. 
(Copp's  Public  Land  Law,  246.) 

The  Act  of  June  15,  1880,  creating  the  right  of  purchase,  expressly  limits 
it  to  "persons  who  have  entered  lands,"  or  their  transferees.  The  right  of 
a  deserted  wife  to  purchase  must  be  decided  on  the  same  principles  as  those 
governing  the  question  of  her  right  to  make  final  proof.  As  the  right  of 
purchase  is  limited  to  two  classes  of  persons,  and  since  she  is  included  in 
neither  class,  it  is  clear  that  she  has  no  right  of  purchase  by  virtue  of  her 
husband's  entry. 

It  is  to  be  observed  that  your  decision  concedes  the  right  of  purchase  to  a 
deserted  wife,  for  the  reason  that  the  practice  of  your  office  concedes  her  the 
right  of  making  final  proof;  and  I  admit  that  if  there  is  good  cause  for  con- 
ceding the  latter,  there  is  equally  good  cause  for  conceding  the  former.  If 
this  right  of  purchase  is  permitted,  it  follows  that  any  right  hereafter  given 
to  the  entryman  must  also  be  allowed  by  the  Land  Department  to  his  de- 
serted wife,  and  it  is  therefore  important  that  the  authority  for  the  conces- 


524  HOMESTEADS. 

sion  of  the  right  of  final  proof  should  be  examined.  If  the  practice  of  your 
office  in  this  regard  is  unfounded »  it  should  cease,  for  it  inevitably  leads  to 
other  and  wider  departures  from  the  law. 

It  appears  from  the  case  of  Keziah  Card  (2  Land  Owner,  ^6),  that  the 
practice  of  your  office  has  varied,  and,  from  the  case  of  Thompson  vs,  An- 
derson (6  Land  Owner,  125),  that  it  crystallized  into  the  existing  practice 
in  1878.  In  the  latter  case  the  ground  of  the  decision  is  that  Rule  27  of 
the  rules  of  the  Board  of  Equitable  Adjudication  recognizes  the  wife's  equi- 
ties, and  affords  her  relief.  The  reasoning  is  unsound,  first,  because  if  the 
wife  has  no  legal  rights  she  can  have  no  equities,  and  second,  because  said 
rule  becomes  operative,  not  in  all  cases  where  the  wives  of  entrymen  have 
been  deserted  by  their  husbands,  but  in  one  case  only,  namely,  in  an  ^x 
parte  case  where  the  wife  has  been  allowed  to  make  final  proof  for  the  entry- 
man.  The  rule  does  not  purport  to  establish  the  practice  of  permitting  a 
deserted  wife  to  make  proof  in  her  own  right,  but  simply  declares  that  final 
proof  may  be  made  by  her,  and  her  husband's  entry  confirmed,  where  there 
is  no  adverse  claim.  But  your  practice  treats  his  entry  as  her  entry,  and 
shuts  off  all  contest,  not  only  at,  but  before  date  of  final  proof.  To  extend 
the  jurisdiction  of  the  Board  thus  is  to  violate  the  express  provisions  of  law 
(Section  2457,  Rev.  Stat.),  and  it  is  not  to  be  presumed  that  such  was  the 
intention  of  the  authors  of  Rule  27.  A  law  which  remedies  an  evil  result- 
ing to  the  entryman  is  not  to  be  construed  as  remedying  an  additional  evil 
resulting  to  his  wife ;  and  therefore  Rule  27,  based  on  said  section,  is  not  to 
be  construed  as  sanctioning  the  illegal  practice  of  allowing  a  deserted  wife 
to  acquire  rights  under  her  husband's  entry. 

Since  said  rules  and  practice  were  established,  the  Supreme  Court  has 
decided  the  case  of  Vance  vs,  Burbank  (loi  U.  S.,  514)*  and  therein  enun- 
ciated a  doctrine  which  must  govern  this  class  of  cases  in  the  future.  The 
doctrine  is  directly  applicable,  for  that  case  was  a  suit  in  equity,  with  strong 
equities  in  favor  of  the  orphan  children  of  a  deceased  settler,  claiming 
through  his  deceased  wife,  their  mother.  It  arose  under  the  Oregon  Dona- 
tion Act,  which  not  only  gave  the  husband  the  right  to  acquire  certain  land, 
but  declared  that,  when  acquired,  one-half  of  it  should  inure  to  his  wife, 
"to  be  held  by  her  in  her  own  right."  But  the  husband  there  had  not 
done  all  the  acts  which  the  law  required  in  order  to  acquire  the  land — as, 
in  the  case  now  before  me,  Colby  had  not  continued  to  reside  on  the  land, 
or  made  application  to  purchase  it — and,  in  ruling  against  the  claim  of  the 
wife  and  her  children,  the  Court  said  :  "The  settler  is  made  by  the  statute 
the  actor  in  securing  the  grant.  When  this  is  done,  and  he  becomes  enti- 
tled to  the  grant,  his  wife  takes  her  share  in  her  own  right,  but  up  to  that 
time  he  alone  makes  the  claim.  His  acts  affecting  the  claim  are  her  acts  ; 
his  abandonment,  her  abandonment ;  his  neglect,  her  neglect.  As  her  heirs 
must  claim  through  her,  whatever  would  bar  her  will  necessarily  bar  them. 
The  Land  Department,  until  the  final  proofs  are  made,  knows  only  the  hus- 
band. If  contest  arise,  he  is  the  party  to  be  notified.  He  represents  the 
claim,  and  whatever  binds  him  binds  all  interested  through  him  in  the  ques- 
tion to  be  decided."  If,  therefore,  in  such  a  case,  where  statutory  rights 
are  expressly  given  the  wife,  he  alone  represents  the  claim  during  his  life, 
a  fortiori  he  alone  represents  a  homestead  claim,  and  the  right  of  final  proof, 
commutation,  or  purchase  resting  upon  it,  where  no  statutory  rights  are 
given  to  the  wife. 

In  thus  overruling  your  present  practice,  I  am  not  unmindful  of  the  ex- 
pediency of  indicating  the  proper  practice  in  such  cases,  whether  the  wife 
has  already  been  recognized  or  claims  recognition  hereafter.    This  decision, 

n,  shall  not  be  construed  to  affect  any  case  where  the  deserted  wife  has 
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been  permitted  to  make  final  proofi  commutation,  or  purchase,  prior  to  its 
promulgation  by  your  office. 
For  all  other  cases  of  desertion,  the  following  rules  are  prescribed  : 

1.  Where  the  entryman  has  established  a  residence  and  placed  his  wife 
upon  the  land,  no  one  but  his  wife  shall  be  heard  to  allege  the  desertion,  in 
proof  of  his  change  of  residence  or  abandonment,  during  the  period  of  seven 
years  from  date  of  the  entry,  provided  that  she  maintains  a  residence  on  the 
land. 

2.  Within  seven  years  from  date  of  the  entry,  if  the  wife,  maintaining 
her  residence  on  the  land,  shall  allege  and  prove  her  husband's  desertion  of 
her,  said  entry  shall  be  canceled,  and  she  shall  be  permitted  to  enter  the 
land  in  her  own  name,  provided  that  she  is  the  head  of  a  family,  or  that  she 
has  the  legal  right  to  acquire  real  property  as  a  fenime  sole, 

3.  At  the  date  that  final  proof  of  the  husband's  entry  is  required  by  the 
laws  and  regulations,  if  the  deserted  wife  has  not  made  entry,  as  above  pro- 
vided, she  shall  be  permitted  to  make  final  proof  as  her  husband's  agent, 
and  in  his  name,  (except  that  her  affidavit  of  non- alienation  shall  cover  her 
own  and  his  acts;)  and  his  entry  shall  be  regarded  as  suspended,  and  shall 
be  referred  for  confirmation  to  the  Board  of  Equitable  Adjudication. 

4.  A  deserted  wife  may,  as  her  husband's  agent,  commute  his  entry  or 
purchase  it  under  the  Act  of  June  15,  1880;  and  the  entry  shall  be  regarded 
as  suspended,  and  shall  be  referred  for  confirmation  to  the  Board  of  Equita- 
ble Adjudication. 

5.  Where  the  entryman's  wife  is  deceased,  the  foregoing  rules  shall  apply 
to  his  child,  who  is  not  twenty-one  years  of  age  at  date  of  the  offer  to  pur- 
chase, commute,  or  make  final  proof  as  an  agent,  or  at  date  of  the  offer  to 
enter ;  provided  that  in  the  latter  case  the  child  shall  be  the  head  of  a  family. 

The  reasons  underlying  these  rules  require  but  a  l^rief  consideration. 
Since  only  the  family  can  actually  know  that  the  entryman's  absence  is  a 
desertion,  only  they  should  be  heard  to  allege  it.  Since  the  Land  Depart- 
ment holds  that  excusable  absence  does  not  forfeit  the  homestead  right,  it  is 
bound  to  regard  any  absence  as  excusable  until  the  contrary  is  shown,  and 
to  treat  ihe  land  as  the  entryman's  home  so  long  as  his  family  occupy  it. 
Since  under  the  homestead  law  a  minor  may  be  the  head  of  a  family  (Sec- 
tion 2289  R.  S.),  and  since  a  deserted  wife  may  be  the  head  of  a  family 
under  the  decisions  of  the  Land  Department  (Wakeman  vs,  Bradley,  2  L. 
O.,  162),  and  of  the  courts  (Wells  vs,  Thompson,  13  Ala.,  793),  either  is 
entitled  to  make  homestead  entry  if  so  qualified.  Since  the  husband's  set- 
tlement is  the  wife's  settlement  (Vance  vs.  Burbank,  supra)^  it  has  been  held 
by  this  Department  that  the  rights  of  a  deserted  wife  cannot  accrue  until 
date  of  her  own  entry  (Larsen  vs,  Pechierer,  9  L.  O.,  97);  and  so  of  the 
minor  child — since,  where  a  deserted  family  have  continued  to  reside  on  and 
cultivate  the  land,  the  only  requisite  to  final  proof  lacking  is  the  affidavit  of 
non-alienation,  that  may  be  supplied  by  the  wife  or  child,  under  Rule  27  of 
the  Rules  of  the  Board  of  Equitable  Adjudication,  and  his  entry  confirmed. 
The  doctrine  of  agency  underlies  said  rule,  it  having  been  judicially  decided 
that  a  deserted  wife  is  her  husband's  agent  in  the  management  of  his  busi- 
ness and  property  (Bishop's  Law  of  Married  Women,  Vol.  2,  Section  406, 
et  seq.)f  and  it  applies  equally  as  well  to  commutation  or  purchase  as  to  final 
proof.  It  applies  in  various  cases  to  a  minor  child  whose  father  has  ab- 
sconded (Chitty  on  Contracts,  nth  Amer.  Ed.,  Vol.  2,  p.  213,  and  notes), 
or  where  it  is  exercised  for  his  benefit  (Schouler's  Domestic  Relations,  2d 
£<i-9  330)  j  and  I  think  it  is  particularly  applicable  to  the  homestead  laws, 
whose  prime  object  is  to  settle  a  family  on  the  public  land,  and  to  supply 
them  a  home.     It  may  be  added  that,  where  a  child  comes  of  age  after  the 
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desertion,  it  is  competent  for  him,  equally  with  the  rest  of  the  world,  to 
contest  the  entry  for  abandonment. 

Your  decision  is  reversed,  and  you  are  directed  to  promulgate  these  in- 
structions to  the  several  local  officers. 


PETER  KACKMANN. 

Widow,  Willby^'*  Child  or  Chi/dren.*' —Under  the  homestead  law,  Ihc  widow  of  a  de- 
ceased entryman  stands  Brst  in  the  line  of  succession.  But  in  considering  her  right  to 
devise  this  homestead,  other  questions  must  be  considered.  By  Section  2292,  Revised 
Statutes  of  the  United  States,  it  is  provided  that :  "  In  case  of  the  death  of  both  father  and 
mother,  leaving  an  infant  child  or  children  under  twenty  one  years  of  age,  the  right  and 
fee  shall  inure  to  the  benefit  of  such  infant  child  or  children,*'  and  it  is  held  that  a  home- 
stead party  cannot,  by  will,  defeat  the  rights  of  the  children. 

Commissioner  McFarland  to  Register  and  Receiver,  Fergus  Falls,  Minn.,  Feb.  9,  1883. 

I  am  in  receipt  of  your  letter  of  December  28,  1882,  transmitting  for  con- 
sideration by  this  office  final  proof  offered  by  Peter  Kackroann,  in  support 
of  his  claim  to  patent  for  the  S.  ^  N.  E.  ^  Sec.  4,  T.  134,  R.  43,  by  virtue 
of  homestead  entry  No.  3527,  made  by  Wilhelm  Lindemann,  April  21,  1877. 

Under  the  homestead  law,  the  widow  of  a  deceased  entryman  stands  first 
in  the  line  of  succession.  And  in  this  case  the  widow  of  Lindemann,  who 
afterwards  became  the  wife  of  the  claimant  Kackmann,  was  undoubtedly 
entitled  to  all  the  rights  respecting  the  land  in  question  of  which  Lindemann 
died  possessed,  and  by  her  remarriage  forfeited  none  of  those  rights.  As 
the  wife  of  Kackmann,  she  devised  to  him  her  rights  and  interest  to  and  in 
said  land.  So  far  as  the  legal  rights  of  Mrs.  Kackmann,  as  a  married  wo- 
man, to  devise  property  by  will  are  concerned,  no  doubt  can  exist,  inas- 
much as  it  is  provided  by  State  law  (Statutes  of  Minnesota,  1878,  p.  567, 
Sec.  i),  that 

Any  married  woman  may  devise  and  dispose  of  any  real  or  personal  property  held  by 
her,  or  to  which  she  is  entitled  in  her  own  right,  by  her  last  will  and  testament  in  writing, 
and  may  alter  or  revoke  the  same,  in  like  manner  as  if  she  was  unmarried. 

But  in  considering  her  right  to  devise  this  homestead,  other  questions 
must  be  considered.  By  Section  2292  Revised  Statutes  of  the  United  States, 
it  is  provided  that  "In  case  of  the  death  of  both  father  and  mother,  leav- 
ing an  infant  child  or  children  under  twenty-one  years  of  age,  the  right  and 
fee  shall  inure  to  the  benefit  of  such  infant  child  or  children,"  and  it  is  held 
by  this  office  that  a  homestead  party  cannot,  by  will,  defeat  the  rights  of  the 
children.  (See  case  of  Sarah  Leonard,  Copp's  Land  Owner,  vol,  9,  p.  6, 
April,  1882.)  If,  therefore,  at  the  date  of  the  death  of  Mrs.  Kackmann,  in- 
fant children  of  the  entryman — Lindemann — were  living,  the  right  inures  to 
them,  and  the  will  devising  the  property  to  Kackmann,  so  far  as  it  applies 
to  the  homestead,  is  of  no  force,  and  it  will  not  be  recognized  by  this  office. 

The  final  proof  under  consideration  fails  to  show  whether  infant  children 
of  the  deceased  entryman  were  living  at  the  date  of  death  of  the  widow,  and 
final  adjudication  of  the  case  must  be  deferred  until  proof  upon  this  point 
shall  have  been  submitted. 

MATTHIESSEN  &  WARD  vs.  WILLIAMS. 

Contract  to  Convey. — The  fact  that  prior  to  entry  or  final  proof  the  entryman  made  a  con- 
.  tract  to  convey  his  homestead  claim  in  whole  or  in  part  to  another  after  final  proof,  will 
not  per  se  invalidate  his  claim.  The  agreement  to  convey  is  but  a  presumption  of  bad 
faith,  which  may  be  rebutted  by  proof. 
Alienation. — A  deed  made  by  the  entryman  prior  to  survey  in  adjustment  of  possessory 
rights,  based  on  a  mistake  as  to  the  location  of  the  land,  and  covering  a  portion  of  that 
subsequently  entered,  but  revoked  prior  to  entry,  is  no  bar  to  the  perfection  of  the  home- 
stead claim. 
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Secretary  Lamar  to  Commissioner  SPARKS,  August  16,  1887. 

Upon  the  application  of  counsel  for  Matthiessen  &  Ward,  I  suspended  the 
operation  of  my  decision  of  September  28  last  (5  L.  D.,  180),  for  the  pur- 
pose of  making  a  further  examination  of  the  issues  involved  in  said  case  and 
the  evidence  submitted  thereon. 

As  against  the  right  of  Williams  to  make  homestead  entry  of  the  tract  in 
controversy,  it  is  charged:  (1)  That  he  agreed  to  convey  to  Donahue  part 
of  the  land,  after  obtaining  title  to  it ;  (2)  That  he  agreed  to  convey  part 
of  the  land  to  Joslyn,  after  obtaining  title  to  it;  (3)  That  at  the  time  of 
his  entry  the  land  was  within  the  limits  of  the  site  of  a  town ;  and  (4)  That  at 
the  time  of  entry  the  land  was  occupied  for  the  purpose  of  trade  and  business. 

While  the  Land  Department  may  unquestionably  inquire  into  such  acts  of 
a  homesteader  in  determining  whether  his  entry  was  made  in  good  faith,  the 
fact  that  prior  to  entry  or  final  proof  the  en  try  man  had  made  a  contract  to 
convey  his  homestead  claim  in  whole  or  in  part  to  another,  after  making  a 
final  proof,  will  not  per  se  invalidate  his  claim.  The  agreement  to  convey 
is  but  a  presumption  of  bad  faith,  which  may  be  rebutted  by  proof.  See 
also  Guy  ton  vs.  Prince  (2  L.  D.,  143;  10  C.  L.  O.,  70);  Foster  vs.  Breen 
(2  L.  D.,  232;  10  C.  L.  O.,  223). 

The  agreement  made  with  Donahue  was  to  convey  a  part  of  the  land  em- 
braced m  his  homestead  entry  after  making  final  proof,  which  was  shortly 
after  the  survey  of  the  township  canceled  by  consent  of  both  parties. 

The  contract  made  with  Joslyn  could  not  have  been  enforced,  and  in  fact 
the  complaint  made  against  Williams  is  that  he  never  intended  to  enforce  it. 
In  this  view  it  could  not  be  claimed  that  he  ever  intended  to  make  a  con- 
tract by  which  the  title  should  inure  in  whole  or  in  part  to  Joslyn. 

There  being  no  conveyance  to  either  of  these  parties,  or  even  contract  to 
convey  that  could  be  enforced,  Williams  could  properly  make. the  oath  at 
date  of  final  proof,  "that  no  part  of  such  land  has  been  alienated,"  and  the 
Land  Department  had  decided  that  the  contract  or  agreement  to  alienate  it, 
as  explained  by  Williams,  did  not  invalidate  his  entry. 

The  only  remaining  question  is  the  conveyance  made  to  Campbell.  It  is 
true  that  at  the  date  of  his  final  proof,  a  deed  from  Williams  to  Campbell 
conveying  part  of  his  entry  was  of  record,  and  no  reconveyance  of  said  land 
by  deed  had  been  made  from  Campbell  to  Williams. 

This  fact  standing  alone  and  unexplained  would  be  sufficient  to  invalidate 
the  entry  of  Williams,  but  the  proof  is  that  this  conveyance  was  made  before 
the  survey  of  the  township,  and  without  a  knowledge  on  the  part  of  either 
as  to  where  the  township  lines  would  run.  It  was  not  intended  as  a  con- 
veyance of  any  part  of  Williams*  entry,  but  merely  of  a  possessory  right  to 
other  land.  When  the  township  was  surveyed  and  it  was  found  that  the 
conveyance  included  Williams*  improvements,  Williams  and  Campbell 
agreed  prior  to  entry  that  they  should  exchange,  so  that  Williams  might 
take  the  south-east  forty  and  Campbell  the  north-east  forty,  and  Williams 
made  his  entry  accordingly.  It  was  then  agreed  and  understood  between 
both  parties  that  the  conveyance  was  no  longer  binding,  and  should  be  re- 
.voked.  After  this  contest  was  filed,  a  deed  of  conveyance  was  made  by 
Campbell  to  Williams  in  accordance  with  their  agreement,  and  was  dated 
as  of  the  date  the  agreement  was  made.  As  this  testimony  is  not  impeached, 
and  as  the  contract  made  between  them  was  a  contract  that  could  be  en- 
forced as  against  each  other,  where  it  is  admitted  by  both  the  grantor  and 
grantee,  the  reconveyance  may  be  considered  as  made  of  that  day,  and 
hence  there  was  no  conveyance  from  Williams  to  Campbell  of  any  part  of 
his  homestead  entry  at  the  day  of  final  proof. 

Furthermore,  their  conduct  subsequent  to  the  agreement  to  cancel  the 


528  HOMESTEADS. 

deed  and  prior  to  entry  confirms  this  testimony.  Williams  made  entry  of 
the  south-east  forty  covered  by  the  deed,  and  Campbell  of  the  north- 
east forty,  according  to  their  agreement,  and  Campbell  makes  no  claim  to 
any  part  of  Williams*  entry. 

I  have  given  this  matter  a  full  and  careful  consideration,  and  independent 
of  the  weight  that  should  be  given  to  the  prior  decisions  in  the  case,  I  am 
satisfied  that  my  decisions  should  not  be  disturbed. 

My  order  of  October  13  last  is  hereby  revoked,  and  the  decision  of  Sep- 
tember 28,  1886,  will  be  carried  into  execution. 


GEORGE  B.  THOMPSON. 

Final  Proof— Status  of  Mortgagee. — The  sale  or  encumbrance  of  the  land  after  final  proof 
brings  no  new  element  into  the  case  when  the  validity  of  the  entry  is  under  consideration, 
though  the  purchaser  or  mortgagee  is  accorded  the  right  to  show  that  the  entr}'man  had 
in  fact  complied  with  the  law.  There  is  no  authority  of  law  for  the  substitution  of  the 
mortgagee  in  the  place  of  the  entryman. 

Acting  Secretary  MULDROW  to  Commissioner  Sparks,  October  25,  1887. 

In  the  matter  of  the  proceedings  had  with  respect  to  the  homestead  entry 
of  George  B.  Thompson,  of  the  N.  E.  ^  of  Sec.  6,  T.  147,  R.  55  W., 
Fargo,  Dakota,  a  motion  for  review  of  the  departmental  decision  of  August 
5,  1887,  has  been  filed  on  behalf  of  Louise  C.  French,  a  mortgagee,  claim- 
ing an  interest  in  said  land. 

It  appears  from  the  decision  above  referred  to  that  said  mortgagee  was 
present  in  person  and  represented  by  counsel  at  the  hearing  held  under  the 
order  of  your  office,  and  had  due  opportunity  to  furnish  such  evidence  as 
might  be  desired  in  support  of  the  validity  of  said  entry. 

The  motion  does  not  raise  any  new  question  or  matter  pertinent  to  the 
issue  not  fully  considered  in  said  decision. 

The  sale  or  encumbrance  of  the  premises  subsequent  to  submission  of  final 
proof  does  not  bring  any  new  element  into  the  case  when  the  validity  of  the 
entry  is  under  consideration,  though  the  purchaser  or  mortgagee  is  accorded 
the  right  to  show  that  the  entryman  had  in  fact  complied  with  the  law,  and 
that  the  entry  should  therefore  not  be  disturbed :  R.  M.  Sherman  et  aL  (4 
L.  D.,  544;  13  C.  L.  O.,  63):  John  C.  Featherspil  (/^.,  570;  13  C.  L. 
O.,  90). 

It  is  asked  on  behalf  of  said  mortgagee  that,  if  the  said  entry  can  not  be 
confirmed,  she  be  allowed  to  show  her  interest  in  the  land  and  perfect  her 
title  thereto.  There  can  be,  however,  under  the  law,  no  recognition  of  said 
mortgagee,  except  as  above  indicated,  and  if  the  entry  is  canceled,  the  right 
of  the  mortgagee  to  be  heard  therein  is  at  an  end,  as  there  is  no  authority 
of  law  for  the  substitution  of  the  mortgagee  in  the  place  of  the  entryman. 

The  showing  made  for  review  being  insufficient,  the  motion  therefor  is 
accordingly  denied. 


II.  SOLDIERS'  AND  SAILORS'  HOMESTEADS. 


^.— LAWS. 


Revised  Statutes.  Section  2304.  Every  private  soldier  and  officer  who 
has  served  in  the  army  of  the  United  States  during  the  recent  rebellion,  for 
ninety  days,  and  who  was  honorably  discharged,  and  has  remained  loyal  to 
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the  Government,  including  the  troops  mustered  into  the  service  of  the 
United  States  by  virtue  of  the  third  section  of  an  act  approved  February 
thirteen,  eighteen  hundred  and  sixty-two,  and  every  seaman,  marine,  and 
officer  who  has  served  in  the  Navy  of  the  United  States,  or  in  the  Marine 
Corps,  during  the  rebellion  for  ninety  days,  and  who  was  honorably  dis- 
charged, and  has  remained  loyal  to  the  Government,  shall,  on  compliance 
with  the  provisions  of  this  chapter,  as  hereinafter  modified,  be  entitled  to 
enter  upon  and  receive  patents  for  a  quantity  of  public  land  not  exceeding 
one  hundred  and  sixty  acres,  or  one  quarter-section,  to  be  taken  in  compact 
form,  according  to  legal  subdivisions,  including  the  alternate  reserved  sec- 
tions of  public  lands  along  the  line  of  any  railroad  or  other  public  work, 
not  otherwise  reserved  or  appropriated,  and  other  lands  subject  to  entry 
under  the  homestead  laws  of  the  United  States ;  but  such  homestead  settler 
shall  be  allowed  six  months  after  locating  his  homestead,  and  filing  his  de- 
claratory statement,  within  which  to  make  his  entry  and  commence  his  set- 
tlement and  improvement. 

Sec.  2305.  The  time  which  the  homestead  settler  has  served  in  the  army, 
navy,  or  marine  corps,  shall  be  deducted  from  the  time  heretofore  required 
to  perfect  title,  or  if  discharged  dn  account  of  wounds  received  or  disability 
incurred  in  the  line  of  duty,  then  the  term  of  enlistment  shall  be  deducted 
from  the  time  heretofore  required  to  perfect  title,  without  reference  to  the 
length  of  time  he  may  have  served  ;  but  no  patent  shall  issue  to  any  home- 
stead settler  who  has  not  resided  upon,  improved,  and  cultivated  his  home- 
stead for  a  period  of  at  least  one  year  after  he  thall  have  commenced  his 
improvements. 

Sec.  2306.  Every  person  entitled,  under  the  provisions  of  section  twenty- 
three  hundred  and  four,  to  enter  a  homestead,  who  may  have  heretofore 
entered  under  the  homestead  laws  a  quantity  of  land  less  than  one  hundred 
and  sixty  acres,  shall  be  permitted  to  enter  so  much  land,  as  when  added  to 
the  quantity  previously  entered,  shall  not  exceed  one  hundred  and  sixty 
acres. 

Sec.  2307.  In  case  of  the  death  of  any  person  who  would  be  entitled  to  a 
homestead  under  the  provisions  of  section  twenty-three  hundred  and  four, 
his  widow,  if  unmarried,  or  in  case  of  her  death  or  marriage,  then  his  minor 
orphan  children,  by  a  guardian  duly  appointed  and  officially  accredited  at 
the  Department  of  the  Interior,  shall  be  entitled  to  all  the  benefits  enumer- 
ated in  this  chapter,  subject  to  all  the  provisions  as  to  settlement  and  im- 
provements therein  contained  ;  but  if  such  person  died  during  his  term  of 
enlistment,  the  whole  term  of  his  enlistment  shall  be  deducted  from  the 
time  heretofore  required  to  perfect  the  title. 

Sec.  2308.  Where  a  party  at  the  date  of  his  entry  of  a  tract  of  land  under 
the  homestead  laws,  or  subsequent  thereto,  was  actually  enlisted  and  em- 
ployed in  the  Army  or  Navy  of  the  United  States,  his  service  therein  shall, 
in  the  administration  of  such  homestead  laws,  be  construed  to  be  equivalent, 
to  all  intents  and  purposes,  to  a  residence  for  the  same  length  of  time  upon 
the  tract  so  entered.  And  if  his  entry  has  been  canceled  by  reason  of  his 
absence  from  such  tract  while  in  the  military  or  naval  service  of  the  United 
States,  and  such  tract  has  not  been  disposed  of,  his  entry  shall  be  restored ; 
but  if  such  tract  has  been  disposed  of,  the  party  may  enter  another  tract 
subject  to  entry  under  the  homestead  laws,  and  his  right  to  a  patent  therefor 
may  be  determined  by  the  proofs  touching  his  residence  and  cultivation  of 
the  first  tract  and  his  absence  therefrom  in  such  service. 

Sec.  2309.  Every  soldier,  sailor,  marine,  officer,  or  other  person  coming 
within  the  provisions  of  section  twenty-three  hundred  and  four,  may,  as  well 
by  an  agent  as  in  person,  enter  upon  such  homestead  by  filing  a  declaratory 
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Statement,  as  in  pre-emption  cases ;  but  such  claimant  in  person  shall  within 
the  time  prescribed  make  his  actual  entry,  commence  settlements  and  im- 
provements on  the  same,  and  thereafter  fulfill  all  the  requirements  of  law. 


CHARGE  OF  DESERTION. 

An  Act  to  remove  the  charge  of  desertion  from  the  rolls  and  records  in  the  Office  of  the  Ad- 
jutant-General of  the  Army  against  certain  soldiers. 

Be  it  enacted^  etc.  That  the  charge  of  desertion  now  standing  on  the 
rolls  and  records  in  the  Office  of  the  Adjutant- General  of  the  Army  against 
any  soldier  who  served  in  the  late  war  of  the  rebellion,  by  reason  of  his  hav- 
ing enlisted  in  any  regiment,  troop  or  company  without  having  first  received 
a  discharge  from  the  regiment,  troop  or  company  in  which  he  had  previously 
served,  shall  be  removed  in  all  cases  wherein  it  shall  be  made  to  appear  to 
the  satisfaction  of  the  Secretary  of  War,  from  such  rolls  and  records  or  from 
other  satisfactory  testimony,  that  such  re-enlistment  was  not  made  for  the 
purpose  of  securing  bounty  or  other  gratuity  that  he  would  not  have  been 
entitled  to  had  he  remained  under  his  original  term  of  enlistment :  Pro- 
vided^ That  no  soldier  shall  be  relieved  under  this  act  who,  not  being  sick 
or  wounded,  left  his  command  without  proper  authority,  while  the  same  was 
in  the  presence  of  the  enemy,  or  who,  at  the  time  of  leaving  his  command, 
was  in  arrest  or  under  charges,  or  in  whose  case  the  period  of  absence  from 
service  exceeded  three  months. 

Sec.  2.  That  in  all  cases  where  the  charge  of  desertion  shall  be  removed 
under  the  provisions  of  this  act,  the  Adjutant- General  of  the  Army  shall  is- 
sue to  such  soldier,  or,  in  case  of  his  death,  to  his  heirs  or  legal  representa- 
tives, a  certificate  of  discharge  from  the  regiment,  troop  or  company  in 
which  he  first  served. 

Sec.  3.  That  all  applications  for  relief  under  this  act  shall  be  made  to  and 
filed  with  the  Secretary  of  War  within  a  period  of  five  years  from  and  after 
its  passage,  and  all  applications  not  so  made  and  filed  within  such  period  of 
five  years  shall  not  be  received  or  considered ;  and  all  acts  and  parts  of  acts 
inconsistent  with  the  provisions  of  this  act  are  hereby  repealed. 

Approved  May  17,  1886. 


^.—INSTRUCTIONS  AND  DECISIONS.* 

a.^SOLDIERS'  AND  SAILORS'  DECLARATORY STATE^ 

MEN T  AND  ENTRY. 

SOLDIERS'  HOMESTEAD  DECLARATORY  STATEMENTS. 

Commissioner  McFarland  to  Registers  and  Receivers,  December  15,  1882. 

In  view  of  the  extensive  frauds  in  the  matter  of  declaratory  statements  of 
homestead  applicants  under  Sections  2304  and  2309  of  the  Revised  Statutes, 
the  privilege  conferred  by  the  filing  of  such  claims  having  been  made  the  occa- 
sion of  barter  and  sale,  without  attempt  on  the  part  of  the  soldier  to  comply 
with  the  statute  by  making  formal  entry  at  the  district  office,  and  commence- 
ment of  settlement  upon  the  land  within  the  prescribed  period  of  six  months, 
the  following  regulations  are  prescribed  for  the  admission  of  such  filings. 

I.  Proof  of  qualification  as  an  honorably  discharged  soldier  must  be  fur- 
nished in  accordance  with  existing  regulations  in  case  of  entry  by  soldiers 

*  For  general  instructions  finom  the  General  Circular  of  January  i,  lUg,  toe  p.  339. 
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who  make  direct  homestead  application  without  availing  themselves  of  the 
preliminary  filing.  Oath  of  the  soldier,  setting  forth  his  residence  and  post- 
office  address,  must  accompany  the  filing,  to  the  effect  that  the  claim  is 
made  for  his  exclusive  use  and  benefit,  for  the  purpose  of  actual  settlement 
and  cultivation,  and  not  either  directly  or  indirectly  for  the  use  or  benefit 
of  any  other  person ;  and  it  must  also  be  shown  by  such  oath  that  he  has  not 
theretofore  either  made  a  homestead  entry  or  filed  a  declaratory  statement 
under  the  homestead  law. 

2.  Where  the  declaratory  statement  is  offered  for  filing  by  an  agent  under 
Section  2309,  the  oath  must  further  declare  the  name  and  authority  of  such 
agent,  giving  the  date  of  the  power  of  attorney  or  other  instrument  creating 
the  agency,  and  also  aver  that  the  name  was  inserted  therein  before  execu- 
tion. It  will  be  observed  that  with  the  filing  of  the  declaratory  statement 
the  power  of  the  agent,  under  the  law,  is  at  an  end.  He  has  thereafter  no 
right  or  control  with  respect  to  the  matter  nor  over  the  land  selected,  and 
has  no  authority  to  relinquish  the  claim  or  do  any  other  act  in  the  premises. 
The  further  declaration  of  the  statute  is  express,  that  **  such  claimant  in  per- 
son shall  within  the  time  prescribed  make  his  actual  entry,  commence  settle- 
ments and  improvements  on  the  same,  and  thereafter  fulfill  all  the  require- 
ments of  law."  Nevertheless,  the  oath  of  the  soldier  and  the  power  of 
attorney  should  show  that  such  is  the  understanding  of  the  matter,  and  he 
should  swear  in  terms  that  such  agent  has  no  right  or  interest  direct  or 
indirect  in  the  filing  of  such  declaratory  statement. 

3.  In  addition  to  the  proper  power  of  attorney  in  such  cases,  the  agent 
must  file  his  own  oath  to  the  effect  that  he  has  no  interest,  either  present  or 
prospective,  direct  or  indirect,  in  the  claim ;  that  the  same  is  filed  for  the 
sole  benefit  of  the  soldier,  and  that  no  arrangement  has  been  made  whereby 
said  agent  has  been  empowered  at  any  future  time  to  sell  or  relinquish  such 
claim  either  as  agent  or  by  filing  an  original  relinquishment  of  the  claimant. 

4.  As  above  implied  by  the  requirement  of  the  oath,  a  soldier  will  be  held 
to  have  exhausted  his  homestead  right  by  the  filing  of  his  declaratory  state- 
ment ;  it  being  manifest  that  the  right  to  file  is  a  privilege  granted  to  sol- 
diers in  addition  to  the  ordinary  privilege  only  in  the  matter  of  giving  them 
power  to  hold  their  claims  six  months  after  selection  ;  but  it  is  not  a  license 
to  abandon  such  selection  with  the  right  thereafter  to  make  a  regular  home- 
stead entry  independently  of  such  filing.  This  is  clear  from  the  statutory 
language.  Section  2304  provides  that  "the  settler  shall  be  allowed  six 
months,  after  locating  his  homestead  and  fiHng  his  declaratory  statement, 
within  which  to  make  his  entry  and  commence  his  settlement  and  improve- 
ment ; "  and  Section  2309  requires  him  "  in  person  "  to  '*  make  his  actual 
entry,  commence  settlements  and  improvements  on  the  same,  and  thereafter 
fulfill  all  the  requirements  of  law."  These  must  be  done  "on  the  same" 
land  selected  and  **  located  "  by  the  filing. 

5.  The  foregoing  ruling  will  not  be  so  construed  as  to  require  the  rejec- 
tion of  an  application  to  enter  the  tract  filed  upon,  after  the  lapse  of  six 
months,  where  climatic  reasons  are  shown  which  will  justify  an  allowance  of 
one  year  under  the  Act  of  March  3,  1880  (21  Stat.,  511);  nor  in  cases 
where  the  failure  results  from  sickness,  misfortune,  or  any  insurmountable 
cause,  which  shall  be  properly  alleged  and  satisfactorily  shown,  and  where 
no  adverse  right  has  intervened.  Where  such  cause  has  prevented  entry 
and  an  adverse  right  has  been  admitted,  it  will  be  held  proper  within  the 
discretion  of  this  office  to  allow  an  entry  upon  another  tract :  Provided^ 
That  it  shall  be  shown  to  the  full  satisfaction  of  the  Commissioner  that  the 
default  was  practically  beyond  the  power  of  the  claimant  to  avoid.  This 
was  formerly  the  rule,  as  prescribed  by  circular  of  May  17,  1873;  ^"^  \9X^'^ 
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practice  and  instruction  have  extended  it  far  beyond  its  original  scope,  and 
allowed  entry  to  be  made  upon  simple  default,  without  showing  of  cause  for 
non-compliance  with  law. 

6.  Following  the  accepted  practice  in  pre-emption  cases,  the  filing  of  a 
declaratory  statement  will  not  be  held  to  bar  the  admission  of  other  filings 
and  entries;  but  any  person  making  entry  or  claim  during  the  period  al- 
lowed by  law  for  entry  of  the  soldier  will  do  so  subject  to  his  right,  and  his 
application  when  offered  within  such  time  will  be  allowed  as  a  matter  of 
right,  and  operate  to  exclude  the  intervening  claim. 

7.  Where  you  have  cause  to  believe  that  any  •*  filing  "  offered  for  record 
is  not  presented  in  good  faith,  you  will  note  such  cause  upon  the  same,  and 
if  it  be  sufiicient  to  warrant  rejection,  such  as  a  want  of  proper  authentica- 
tion or  any  p>alpable  defect,  you  will  reject  the  same,  and  allow  an  appeal 
from  your  ruling  according  to  the  regular  practice.  Where  such  cause  is 
not  sufficient  to  warrant  an  authoritative  ruling,  you  will  admit  the  filing 
subject  to  investigation,  and  immediately  proceed  to  make  proper  inquiry 
into  the  matter,  reporting  your  action  at  once  to  this  office*. 

Forms  of  affidavit  are  hereto  appended,  and  blanks  will  be  fiimished  as 
soon  as  they  can  be  prepared. 

You  will  please  give  the  date  of  the  receipt  of  this  circular. 
Approved:  H.  M.  TELLER,  Secretary. 


CIRCULAR  TO  SOLDIERS. 

Commisnoner  McFarland,  February  i,  1883. 

This  office  is  in  daily  receipt  of  communications  from  persons  who  served 
in  the  army  during  the  war  of  the  rebellion,  relative  to  land  which  they  sup- 
pose they  are  entitled  to  by  reason  of  such  service,  and  also  as  to  the  dis- 
posal of  their  homestead  privilege,  which,  owing  to  circulars  and  letters 
from  land  or  claim  attorneys,  they  are  led  to  believe  can  be  transferred  or 
sold. 

It  is  sufficient  to  state  that  there  is  no  law  granting  any  land  to  soldiers 
and  sailors  on  account  of  military  services  during  the  late  civil  war.  The 
only  privileges  granted  to  soldiers  and  sailors  by  reason  of  services  in  the 
army  during  the  war  of  the  rebellion  in  connection  with  the  public  lands, 
are  provided  for  in  Sections  2304  to  2309  Revised  Statutes  United  States, 
allowing  homestead  entries  to  be  made  by  them  with  credit  as  to  residence, 
for  such  military  service,  but  in  all  cases  the  party  must  reside  on  the  land 
entered  at  least  one  year  and  cultivate  the  soil. 

The  homestead  privilege  is  a  personal  one,  and  cannot  be  assigned  or 
transferred.  Title  to  land  cannot  be  acquired  under  the  homestead  laws 
without  actual  personal  residence,  and  all  circulars  from  claim  agents  repre- 
senting that  residence  is  not  required  on  land  so  entered,  are  false  and  mis- 
leading. 


JOSEPH  M.  ADAIR. 

Soldier's  Declaratory  Statement  and  a  Pre-emption  Filing  at  the  Same  Time. — A  person 
cannot  legally  acquire  a  claim  to  one  tract  of  land  as  a  pre  emptor  and  to  another  as  a 
homesteader  at  one  and  the  same  time. 

A  soldier's  declaratory  statement,  made  while  the  claimant  is  residing  upon  and  claiming  a 
diflferent  tract  under  the  pre-emption  law,  for  which  proof  is  subsequently  submitted,  is 
illegal,  and  will  not  protect  the  homesteader  as  against  the  intervening  bona  fide  settle- 
ment of  another. 

In  order  to  make  secure  the  right  initiated  by  a  soldier's  declaratory  statement,  settlement 
and  improvement,  as  well  as  entry,  must  follow  the  filing  within  six  months. 
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First  Assistant  Secretary  MuLDROW  to  Commissioner  Stockslager,  February  14,  1889. 

The  record  in  this  case  shows  that  on  December  20,  1886,  Joseph  M. 
Adair  made  homestead  entry  for  the  S.  E.  J^  of  Sec  4,  T.  7  N.,  R.  44  W., 
Denver,  Colorado,  based  upon  soldier's  declaratory  statement  No.  373,  filed 
by  him  July  16  of  the  same  year. 

It  also  appears  that  on  May  16,  1886,  said  Adair  filed  his  preemption  de- 
claratory statement  for  the  S.  E.  ^  of  Sec.  33,  T.  8  N.,  R.  44  W.,  Denver, 
Colorado,  alleging  settlement  on  the  8th  day  of  the  same  month,  and  that 
on  December  10,  1886,  he  made  final  proof  under  said  pre-emption  filing. 
His  proof  was,  on  the  same  day,  duly  approved,  and  cash  entry  certificate 
issued  thereon. 

His  homestead  entry  papers  were  duly  transmitted  to  your  office,  and 
upon  consideration  thereof,  your  predecessor,  on  April  4,  1887,  ^eld  that 
''  claimant  having  filed  under  the  homestead  laws  whde  he  was  claiming  a 
dififerent  tract  as  a  pre-emptor,  his  declaratory  statement  (meaning  his  sol- 
dier's declaratory  statement)  was  invalid,  and  the  entry  based  on  it  is  also 
considered  invalid,"  and  thereupon  said  entry  was  held  for  cancellation. 
The  case  is  now  before  me  on  appeal  by  Adair  from  this  decision. 

It  further  appears,  from  the  record  as  transmitted  on  appeal,  that  on  Oc- 
tober 20,  z886,  one  Abraham  L.  Jones  made  homestead  entry  for  the  tract 
in  question,  and  that  on  February  11,  1887,  y^nr  office,  not  having  as  yet 
acted  upon  the  entry  of  Adair,  held  Jones'  entry  for  cancellation,  by  reason 
of  conflict  with  the  soldiers'  declaratory  statement  upon  which  the  former's 
entry  was  based. 

On  April  9,  1887,  Jones  filed  his  sworn  petition,  duly  corroborated  and 
dated  on  the  day  previous,  asking  for  a  reconsideration  by  your  office  of 
said  decision  of  February  11,  1887,  holding  hia  entry  for  cancellation,  as 
stated,  and  that  a  hearing  be  ordered  to  enable  him  to  show  his  prior  right 
to  the  land,  alleging  as  grounds  therefor  substantially  the  same  facts  as 
hereinbefore  set  forth  in  reference  to  said  soldiers'  homestead  entry  and  pre- 
emption filing  made  by  Adair,  and  the  further  fact  that  at  the  date  of  said 
petition,  Adair  was  still  residing  on  his  preemption  claim. 

It  does  not  appear  what  action,  if  any,  your  office  has  taken  upon  said 
petition,  but  the  same,  with  the  entry  papers  of  Jones  and  a  copy  of  said 
decision  of  your  office  in  reference  thereto,  are  now  on  file  as  a  part  of  the 
record  in  this  case. 

It  appearing  from  the  foregoing,  that  when  claimant,  Adair,  made  and  filed 
his  soldier's  delaratory  statement  upon  which  his  homestead  entry  is  based, 
he  was  residing  on  a  pre  emption  claim,  on  which  he  made  final  proof  and 
obtained  cash  entry  certificate  nearly  five  months  thereafter,  the  first  question 
to  be  determined  is,  whether  his  entry  was  illegal  in  its  inception  (the  filing 
of  his  soldier's  declaratory  statement  being  the  inception  thereof),  and  should 
for  that  reason,  in  the  face  of  the  adverse  claim  of  Jones,  be  canceled. 

It  is  now  well  settled  by  departmental  decisions,  that  a  person  can  not 
legally  acquire  a  claim  to  one  tract  of  land  as  pre-emptor  and  to  another 
tract  as  a  homestead  entryman  at  one  and  the  same  time.  See  cases  of  Mur- 
phy vs.  Deshane  (6  L.  D.,  831 ;  15  C.  L.  O.,  122);  Krichbaum  vs.  Perry  (5 
L.  D.,  403;  13  C.  L.  O.,  61);  Collar  vs.  Collar  (4  L.  D»,  26;  12  C.  L.  O., 
261);  Austin  vs.  Norin  (4  L.  D.,  461;  13  C.  L.  O.,  32). 

The  rulings  of  this  Department  in  the  cases  cited  are  predicated  chiefly 
upon  the  well  grounded  theory  that  as  both  the  pre-emption  law  and  home- 
stead law  require  bona  fide  residence  on  the  part  of  the  claimant  thereunder, 
it  is  impossible  for  one  person  to  maintain  such  residence  under  each,  or,  in 
other  words,  two  residences  at  the  same  time. 

While  it  does  not  appear  from  the  reported  decisions  that  the  precise 
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question  here  presented  has  ever  been  directly  passed  upon  by  the  Depart- 
ment, yet  the  general  principles  which  should  govern  all  cases  of  this  and 
a  similar  character,  in*  which  it  is  sought  by  a  person  to  hold  two  tracts  of 
land  under  the  settlement  laws  at  one  and  the  same  time,  are,  I  think,  pretty 
well  established. 

By  Sections  2304  to  2309  inclusive,  of  the  Revised  Statutes,  certain  pro- 
visions are  made  granting  special  privileges  to  soldiers  and  sailors,  their 
widows  and  minor  children.  Among  these  is  the  privilege  of  securing  the 
right  to  enter  under  the  homestead  law  a  particular  tract  of  land,  by  filing 
a  declaratory  statement,  either  in  person  or  by  an  agent,  describing  the  land 
and  setting  forth  that  declarant  has  located  the  same  and  intends  to  enter  it. 
And  it  is  further  provided  that  such  homestead  settler  shall  be  allowed  six 
months  after  locating  his  claim  and  filing  such  declaratory  statement,  within 
which  to  commence  his* settlement  and  improvements. 

In  the  case  of  Stephens  vs.  Ray  (5  L.  D.,  133;  13  C.  L.  O.,  161),  the 
question  arose  as  to  the  effect  of  a  soldier's  declaratory  statement  when  filed, 
and  it  was  held  that  such  statement  (assuming  it  to  be  in  all  respects  legal) 
will  hold  the  land  described  therein  for  a  period  of  six  months  for  the  ben- 
efit of  the  declarant,  and  his  rights,  if  he  enter  at  any  time  within  six  months, 
relate  back  to  the  date  of  his  filing ;  that,  in  other  words,  such  filing  is  an 
exercise  of  the  homestead  privilege. 

A  soldier's  declaratory  statement,  duly  filed  and  in  all  respects  legal,  be- 
ing, as  thus  shown,  an  exercise  of  the  homestead  privilege,  I  am  unable  to 
agree  that  a  person,  by  making  such  filing  while  residing  upon  and  claiming 
a  different  tract,  upon  which  he  afterwards  makes  proof  and  secures  title 
under  the  pre-emption  law,  may  thereby  hold,  during  the  time  of  his  resi- 
dence on  such  pre-emption  claim,  as  against  other  and  intervening  bonafidif 
settlers,  the  land  covered  by  the  filing  thus  made.  To  so  construe  the  law 
would  be,  in  effect,  to  allow  the  holding  of  two  tracts  of  land,  preparatory  to 
securing  title  thereto,  by  one  person  at  one  and  the  same  time  under  the 
provisions  of  two  different  statutes,  each  requiring,  among  other  things,  a 
bona  fide  settlement  and  residence  on  the  land  claimed  thereunder,  in  order 
to  secure  and  perfect  such  title. 

I  do  not  think  that  Congress,  in  the  enactment  of  the  statute  under  con- 
sideration, ever  contemplated  that  such  should  be  its  legitimate  interpreta- 
tion. 

I  must,  therefore,  hold  that  the  soldier's  declaratory  statement  filed  by 
Adair  was  illegal,  and  that  the  entry  based  thereon  must,  in  the  presence  of 
the  adverse  claim  of  Jones,  be  canceled. 

It  may  also  be  stated  that,  in  order  to  make  secure  the  right  initiated  by 
a  soldier's  declaratory  statement,  settlement  and  improvement,  as  well  as 
entry,  must  follow  the  filing  within  six  months.  Charles  Hotaling  (3  L.  D., 
17;  II  C.  L.  O.,  179);  Snyder?;/.  Ellison  (5  L.  D.,  353;  13C.  L.  O.,  282).* 

From  the  allegations  in  the  said  petition  of  Jones,  it  would  seem  that 
Adair  had  not  made  settlement  on  his  homestead  within  six  months  from  the 
date  of  said  filing,  for  if  said  allegations  be  true,  he  was  still  residing  on  his 
pre  emption  claim  in  April,  1887.  ^"^  the  present  disposition  of  this  case 
renders  it  unnecessary  to  order  a  hearing  to  determine  the  facts  in  reference 
thereto.  Adair's  entry  being  illegal  in  its  inception,  must,  for  that  reason, 
be  canceled. 

The  decision  of  your  office  is  therefore  affirmed.  You  will  take  such 
action  as  may  be  proper,  in  view  of  the  foregoing,  in  reference  to  the  entry 
"'  'ones. 

e  case  of  Snyder  v*.  Ellison,  cited  above,  it  is  ako  held  that  a  party  cannot  hold  two  tracts  off  land 
me  time  by  soldier's  D.  S.  and  pre-emption  filing,  respectively. 
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YENTSCH  vs.  RYAN. 

ScUiet's  Declaratory  Statement — Failure  to  Enter  Within  Six  Months. — Failure  to  make 
entry  and  settlement  within  six  months  after  filing  homestead  declaratory  statement  may 
be  excused  for  climatic  reasons,  subject  however  to  intervening  adverse  claims. 

On  a  hearing  ordered  to  determine  **  priority  of  right,"  evidence  as  to  subsequent  compliance 
with  law  is  not  material  where  the  party  sought  to  be  affected  thereby  is  not  offering 
6nal  proof. 

Acting  Secretary  MULDROW  to  Acting  Commissioner  Stocks  LAGER,  November  29,  1 88  7. 

In  the  case  of  Alvina  Yentsch  vs.  Alzina  Ryan,  involving  their  respective 
homestead  entries  on  the  N.  W.  ^  of  Sec.  34,  T.  117,  R.  56,  Watertown, 
Dakota,  appealed  by  the  former  from  the  decision  of  your  office,  dated 
January  6,  1886,  holding  her  entry  for  cancellation,  the  following  are  the 
material  facts: 

Mrs.  Ryan  is  the  widow  of  a  soldier  who  enlisted  for  three  years  in  the 
array  of  the  United  States  during  the  late  war,  and  was  killed  in  battle.  On 
August  14,  1882,  she  caused  her  homestead  declaratory  statement  to  be  filed 
on  said  tract.  On  September  20th  following,  Miss  Yentsch  made  homestead 
entry^  and  on  March  14,  1883,  settled  upon  the  same  tract.  On  March  14, 
1883,  Mrs.  Ryan  made  homestead  entry,  and  on  May  2 2d  following  settled 
upon  said  tract. 

Mrs.  Ryan  based  her  claim  to  the  land,  as  against  the  claim  of  Miss 
Yentsch,  to  prior  right  under  her  declaratory  statement,  followed  by  actual 
residence  established  on  May  22,  1883,  and  she  made  no  charge  that  Miss 
Yentsch  failed  to  establish  residence  within  six  months  from  the  date  of  her 
entry,  or  that  she  had  since  abandoned  the  same. 

The  evidence  shows  that  Miss  Yentsch,  on  March  14,  1883,  moved  on 
said  tract,  with  the  alleged  intention  of  making  it  her  home,  and  lived  there 
till  about  the  middle  of  May  following,  when  she  went  away  to  attend  to 
her  mother,  who  it  appears  was  quite  sick  and  needed  her  attention ;  that 
she  returned  to  the  land  sometime  from  the  9th  to  the  15th  of  August,  and 
remained  there  continuously  until  after  she  was  notified  of  the  hearing  or- 
dered in  this  case.  She  testifies  that  she  settled  upon  said  land  with  the  in- 
tention of  making  it  her  home,  and  it  is  in  fact  her  home,  and  that  she  has 
no  other.  She  stands  unimpeached,  and  this  testimony  as  to  her  intention 
must  be  accepted  fls  true. 

Section  2297  of  the  Revised  Statutes  provides  that,  if  it  be  proved  that  a 
homestead  entryman  has  changed  his  residence  from  or  abandoned  the  land 
for  more  than  six  months,  the  land  so  entered  by  him  shall  revert  to  the 
Government,  which  section  was  amended  by  the  Act  of  March  3,  1881  (ai 
Stat.,  511),  as  follows  : 

Provided^  That  where  there  may  be  climatic  reasons,  the  Commissioner  of  the  General 
Land  Office  may,  in  his  discretion,  allow  the  settler  twelve  months  from  the  date  of  filing 
in  which  to  commence  his  residence  on  said  land  under  such  rules  and  regulations  as  he 
may  prescribe. 

Mrs.  Ryan  satisfactorily  shows  that  she  was  prevented  by  climatic  reasons 
from  making  entry  and  commencing  settlement  within  six  months  from  the 
date  of  her  entry,  and  she  claims  the  benefit  of  the  foregoing  proviso.  If 
she  is  by  law  entitled  to  the  benefit  of  this  proviso,  her  right  to  the  land  in 
controversy  is  superior  to  that  of  Miss  Yentsch's,  otherwise  the  latter  has  the 
superior  right,  so  far  as  is  shown  by  the  evidence  in  this  case. 

It  will  be  observed  that  the  proviso  relates  in  express  terms  to  cases  of  en- 
try only,  and  that  the  expression  '*  from  date  of  filing  "  relates  to  the  affida- 
vit of  qualification,  which  is  required  to  be  made  and  filed  before  a  home- 
stead entry  is  allowed.  It  will  be  further  observed  that  the  allowance  of 
twelve  months  within  which  to  commence  residence  is  a  matter  of  discre- 
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tion  in  the  Commissioner,  "  under  such  rules  and  regulations  as  he  may 
prescribe.*' 

The  first  rules  and  regulations  promulgated  after  the  foregoing  proviso 
became  a  part  of  the  law,  and  which  relate  to  the  question  now  under  con- 
sideration, are  found  in  the  circular  of  December  15,  1882  (i  L.  D.,  648), 
which,  after  prescribing  certain  rules  regarding  soldiers'  homestead  declara- 
tory statements,  provides  in  paragraph  five  that — 

• 

The  foregoing  ruling  will  not  be  so  construed  as  to  require  the  rejection  of  an  application 
to  enter  the  tract  filed  upon,  after  the  lapse  of  six  months,  where  climatic  reasons  are  shown 
which  will  justify  an  allowance  of  one  year  under  the  Act  of  March  3,  188 1 ;  nor  in  cases 
where  the  failure  results  from  sickness,  misfortune,  or  any  insurmountable  cause,  which  shall 
be  properly  alleged  and  satisfactorily  shown,  and  where  no  adverse  right  has  intervened. 
Where  such  cause  has  prevented  entry  and  an  adverse  right  has  been  admitted,  it  will  be 
held  proper  within  the  discretion  of  this  office  to  allow  an  entry  upon  another  tract. 

The  same  provisions  on  this  subject  are  found  on  pap^e  23  of  the  general 
circular  of  March  i,  1884.  These  regulations  were  approved  by  the  then 
Secretary  of  the  Interior,  and  are  still  the  rule  of  this  Department.  These 
rules  and  regulations  clearly  preserve  intact  adverse  rights  which  attach  to 
land,  filed  on  by  a  soldier,  after  the  expiration  of  six  months  from  the  date 
of  such  filing  and  before  the  soldier  has  made  entry  and  commenced  settle- 
ment. 

On  March  10,  1883,  Miss  Yentsch  made  inquiries  at  the  land  office  as  to 
whether  this  land  was  still  unentered,  and  on  being  informed  by  one  of  the 
local  officers  that  it  was,  and  that  Mrs.  Ryan's  time  for  making  entry  had 
expired,  she  soon  afterwards,  and  within  the  lifetime  of  her  entry,  estab- 
lished her  residence  thereon.  This  cut  off  Mrs.  Ryan's  right  to  enter  this 
particular  tract,  though  she  would  doubtless,  under  the  circumstances  shown 
by  her  testimony  in  this  case,  readily  have  been  allowed  to  enter  another. 

For  the  reasons  given,  you  will  cause  the  said  entry  of  Alzina  Ryan  to  be 
canceled,  and  allow  that  of  Alvina  Yentsch  to  remain  intact.  The  said  de- 
cision of  your  office  is  accordingly  reversed. 


MARSHALL  vs.  ERNEST. 

A.  filed  soldier's  declaratory  November  18,  1882,  settled  May  7,  1883,  ^^" 
ecuted  May  i8th,  before  the  clerk  of  a  court,  his  affidavit,  which  was  received 
with  his  application  on  May  21st,  and  rejected  because  not  executed  before 
the  local  office;  B.  made  pre-emption  filing  May  2 2d,  alleging  settlement 
May  i()th;  A  was  not  notified  of  his  right  of  appeal  and  did  not  appeal 
from  the  rejection,  hut  under  advice  of  the  local  officers,  filed  another  ap- 
plication for  entry  May  24th;  held  (i)  that  the  local  officers  erred  in  hold- 
ing that  the  affidavit  could  not  be  executed  before  the  clerk  of  court ;  (2) 
that  A*s  right  was  not  prejudiced  by  the  rejection  of  his  application  or  his 
failure  to  appeal  in  time;  and  (3)  that,  as  A's  entry  was  not  actually  made 
'*  within  six  months"  from  date  of  his  filing,  B's  pre-emption  right  at  once 
attached  to  the  land. 
Secretary  Teller  to  Commissioner  McFarland,  November  15,  1884.     (3  L.  D.,  79.) 


CHARLES  HOTALING. 

Soldier's  Homestead  Entry, — A  soldier  who  filed  a  hoonestead  declaration,  has  not  six 
months  additional  time  after  entry  in  which  to  commence  residence  and  improvements. 

Qs^^f^ry  Teller  to  Commissioner  McFarland,  July  21,  1884. 

^e  considered  the  appeal  of  Charles  Hotaling  from  your  decision  of 
i3>  i^S3»  declining  to  entertain  his  appeal  from  the  action  of  the 
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local  officers  .at  Huron,  Dakota,  dismissing  his  contest  against  John  M. 
Leech's  homestead  claim  upon  the  N.  W.  ^  of  Section  26,  Township  no, 
Range  62,  Mitchell  Series. 

It  appears  from  the  record  that  Leech  filed  a  soldier's  declaratory  state- 
ment for  said  tract  February  6,  1882,  and  made  entry  Number  21,069,  on 
August  I,  1882,  but  that  he  has  never  resided  on  or  cultivated  it.  On  De- 
cember 12,  1882,  Hotaling  filed  an  affidavit  of  contest,  alleging  Leech's 
failure  to  settle  on  and  improve  said  tract  within  six  months  after  his  filing. 
On  February  27,  1883,  one  Willis  H.  Davis  offered  an  affidavit  of  contest, 
alleging  Leech's  abandonment  and  change  of  residence  for  six  months  after 
his  entry.  On  motion  of  Davis'  attorney  the  local  officers  on  the  same  day 
dismissed  Hotaling's  contest,  on  the  ground  that  he  was  not  a  qualified 
homesteader,  and  accepted  Davis'  contest.  From  said  action,  which  was 
taken  without  notice  to  him,  Hotaling  appealed  to  your  office,  with  the 
result  aforesaid. 

Your  decision  holds  that  the  contest  was  invalid,  because  Leech's  entry 
was  not  **  subject  to  contest,  on  the  ground  of  failure  to  comply  with  the 
law  as  to  residence,  until  six  months  from  date  of  entry  has  elapsed."  Ho- 
taling's affidavit  alleges  failure  **•  to  settle  and  improve  "  within  six  months 
after  date  oi  filing.  Section  2304,  Revised  Statutes,  provides  that  a  soldier 
homestead  settler  ''shall  be  allowed  six  months  after  locating  his  homestead, 
and  filing  his  declaratory  statement,  within  which  to  make  his  entry  and 
commence  his  settlement  and  improvement;"  and  Section  2309,  after  pro- 
viding for  the  initiation  of  the  claim  by  filing  a  declaratory  statement,  pro- 
ceeds to  declare,  *'but  such  claimant  (under  Section  2304)  in  person  shall, 
within  the  prescribed  time,  make  his  actual  entry,  commence  settlement  and 
improvements  on  the  same,  and  thereafter  fulfill  all  the  requirements  of 
law."  There  is  no  doubt  in  my  mind  that  the  law  requires  the  soldier  to 
do  three  things  within  six  months  after  filing  his  declaratory  statement, 
namely,  to  make  entry,  to  begin  settlement,  and  to  begin  improvement.  A 
claimant  who  fails  to  perform  any  one  of  these  acts  within  said  time  fails  to 
comply  with  the  law,  and  his  claim  is  therefore  not  a  valid  claim.  So  it  has 
always  been  ruled,  as  appears  from  Circular  July  15,  1872  (Copp*s  L.  L., 
275),  and  Circular  March  20,  1883  (10  Copp's  L.  O.,  37). 

Again,  what  was  the  object  which  Congress  had  in  view  in  framing  this 
statute?  If  the  words  "and  commence  settlement  and  improvement"  in 
Sections  2304  and  2309  had  been  omitted,  it  would  have  followed  that  a  year 
must  elapse  before  the  claim  would  be  subject  to  contest ;  for  under  the 
homestead  law  no  claim  is  subject  to  contest  for  failure  to  settle  until  six 
months  after  entry.  It  would  have  been  equivalent  to  allowing  the  soldier 
a  year  within  which  to  commence  his  settlement.  No  other  construction 
would  have  been  possible.  If,  therefore.  Congress  had  intended  to  allow 
him  a  year,  I  think  that  they  would  have  omitted  those  words  from  the  law. 
The  fact  that,  on  the  contrary,  they  inserted  them,  is  to  my  mind  conclu- 
sive evidence  of  their  intention  to  prevent  such  construction,  and  to  declare 
plainly  that  a  soldier,  like  any  other  homesteader,  must  settle  within  six 
months  after  making  his  claim. 

Failure  to  so  settle  and  improve  the  land  being  in  violation  of  the  law,  is 
there  a  penalty  for  it  ?  If  there  is  a  failure  to  enter  in  time,  it  is  proved  by 
the  official  records;  the  right  to  file  a  declaratory  statement  is  held  to  be 
exhausted^  and  the  tract  is  subject  to  the  claim  of  others,  notwithstand- 
ing a  settlement  or  improvement  of  it.  Hence  the  penalty  for  this  breach 
of  duty  is  exacted  by  the  Land  Department.  If  there  is  failure  in  settle- 
ment and  improvement,  since  these  are  equally  breaches  of  duty,  it  follows 
that  the  penalty  for  them  should  also  be  exacted,  by  subjecting  the  land  to 
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claims  by  Others.  In  the  Circular  of  March  20,  1883,  it  is  said,  ''His 
rights  are  exhausted  by  the  first  filing,  and  if  he  does  not  within  six  months 
make  his  personal  entry  at  the  land  office,  and  commence  his  settlement  {and 
improvement) y  as  required  by  law,  he  obtains  no  right  to  the  land^  If  so, 
surely  he  should  not  be  allowed  to  hold  it,  to  the  detriment  of  other  settlers. 
But  the  case  supposes  the  homestead  entry  to  be  made,  and  clearly  the  only 
means  of  knowledge  of  the  breach  available  to  the  Land  Department  is  a 
contest.  The  necessities  of  the  case  demand  that  the  Department  resort  to 
the  ordinary  method  of  meting  out  justice  to  delinquent  claimants,  where 
the  delinquency  has  not  been  cured,  if  it  be  not  expressly  prohibited. 
There  appearing  to  be  no  such  prohibition,  it  would  seem,  then,  that  on 
general  principles  a  contest  for  failure  to  settle  and  cultivate  for  six  months 
after  filing  is  allowable. 

ROBERTS  vs.  HOWARD. 

Homestead — Soldier's  Declaratory  Statement. — The  right  to  file  a  soldier's  declaratory 
statement  and  nnake  homestead  entry  of  land  not  covered  thereby,  within  the  life  of  such 
filing,  was  not  conferred  by  the  homestead  law,  nor  has  it  been  recognized  by  the  regula- 
tions of  the  land  department. 

Acting  Secretary  MULDROW  to  Commissioner  S?AKKS,yune  14,  1S86. 

What  are  the  facts  as  disclosed  and  made  the  issue  in  the  statement 
agreed  upon  ?  Howard  filed  a  soldier's  declaratory  statement  for  a  particu- 
lar tract  of  land.  This  gave  him  the  preference  right  to  that  land  for  a 
period  of  six  months.  Before  the  expiration  of  the  six  months,  however,  he 
made  homestead  of  another  and  different  tract  located  in  a  different  town- 
ship and  range.  By  this  procedure  he  had  of  record  at  one  and  the  same 
time  certain  claims  under  the  color  of  the  homestead  law  to  two  different 
tracts  aggregating  320  acres,  a  thing  clearly  not  contemplated  by  the  law. 
His  homestead  entry  was  made  March  13,  1883.  December  15,  1882,  your 
office,  with  the  approval  of  the  Department,  promulgated  a  circular  (i  L. 
^'t  36),  which  enunciated,  among  other  things,  that  "A  soldier  will  be  held 
to  have  exhausted  his  homestead  right  by  the  filing  of  his  declaratory  state- 
ment.'* 

It  will  be  observed  that  Howard  made  his  homestead  entry  two  days  less 
than  three  months  after  the  promulgation  of  the  circular  from  which  the 
above  quotation  is  made,  so  that  although  his  filing  was  made  prior  to  the 
date  of  said  circular,  it  is  to  my  mind  very  doubtful  whether  such  fact  would 
relieve  him  from  the  operation  of  the  circular. 

But  conceding  for  the  purpose  of  further  inquiry  that  it  did,  I  fail  to  find 
any  authority  in  any  rules  or  regulations  in  existence  at  any  time  which 
would  authorize  such  a  procedure  as  that  had  in  this  case.  May  17,  1873, 
your  office  issued  circular  instructions  to  Registers  and  Receivers  providing 
that  where  a  person  having  filed  a  homestead  declaratory  statement,  *'  fails 
by  reason  of  sickness,  misfortune  or  any  insurmountable  cause,  to  make  a 
homestead  entry  thereof  within  six  months  from  the  date  of  said  filing,  such 
party  will  be  held  to  have  exhausted  his  right  to  file  a  declaratory  statement 
.  .  .  but  will  be  allowed  to  make  a  direct  homestead  entry  of  the  tract  so 
filed  upon,  if  no  valid  adverse  right  thereto  shall  have  intervened,  or  in  case 
such  right  has  intervened,  to  enter  any  other  tract  of  public  lands  subject  to 
such  entry,"  etc.     (C.  L.  O.,  20,  115.) 

The  same  rule  was  reannounced  in  slightly  different  language,  in  the  gen- 
eral circular  issued  from  your  ofiice,  October  i,  1880;  on  this  point  it  was 
as  follows : 

<*  Where  the  party  has  failed  to  make  entry  within  the  six  months  from 
the  date  of  filing,  he  is  not  thereby  debarred  from  making  entry  of  the  tract 
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filed  for  unless  some  adverse  right  has  intervened ;  and  if  so  he  may  enter 
some  other  tract  that  is  still  vacant." 

This  was  the  rule  in  forte  at  the  date  (October  25,  1882,)  when  Howard 
filed  his  soldier's  declaratory  statement,  and  it  would  therefore  seem  that  he 
is  bound  by  it. 

In  case  of  failure  to  make  entry  within  six  months  after  filing  homestead 
declaratory  statement,  it  permitted  (i)  entry  of  the  tract  filed  for,  provided 
no  adverse  right  had  intervened,  and  (2)  if  such  adverse  right  had  inter- 
vened, then  it  permitted  entry  of  some  other  tract.  The  necessary  implica- 
tion, it  seems  to  me,  is  that  under  such  circumstances  the  party  must,  if  he 
make  entry  at  all,  enter  the  land  for  which  he  filed,  provided  no  adverse 
right  has  intervened. 

In  this  case  no  adverse  right  could  have  intervened  at  the  date  when 
Howard  made  entry  of  a  tract  entirely  different  from  that  filed  upon,  as  the 
six  months  from  date  of  filing  had  not  yet  elapsed,  and  his  preference  right 
was  up  to  that  date  complete.  It  follows  that  his  homestead  entry  was  with- 
out legal  authority,  and  that  it  must  be  canceled.* 

Your  predecessors'  decision  is  accordingly  reversed. 


MILNE  vs.  ELLSWORTH. 

Rule  in  Force. — Until  December  15,  1882,  settlement  and  improvement  within  six  months 
after  soldier's  declaratory  filing  were  not  required ;  while  this  ruling  was  in  force,  a 
claimant,  who  failed  to  so  make  a  settlement  or  improvement,  was  protected  by  it. 

Secretary  Teller  to  Commissioner  McFarland,  December  i,  1884. 

I  have  considered  the  case  of  Kate  Milne  vs,  Eleanor  M.  Ellsworth,  in- 
volving the  S.  W.  y^  of  Section  32,  Township  113,  Range  60,  Huron,  Dak., 
on  appeal  by  the  contestant  from  your  decision  of  January  11,  1884,  <lis- 
missing  the  contest. 

It  appears  that  Mrs.  Ellsworth,  a  soldier's  widow,  filed  her  declaratory 
statement  on  July  7,  1882,  and  made  homestead  entry  December  14,  1882. 
On  April  27,  1883,  Mrs.  Milne  filed  contest  against  it,  alleging  failure  to 
make  settlement  and  cultivation  as  required  by  Sections  2304  and  2309  of 
the  Revised  Statutes.  The  contest  was  dismissed  by  the  local  office,  and 
by  your  office,  on  the  ground  that  under  rulings  existing  at  date  of  the  entry 
it  was  not  subject  to  contest  on  the  ground  stated. 

Said  ruling,  as  appears  by  your  letter  of  the  21st  instant  on  file  in  the 
case,  was  changed  by  circular  of  December  15,  1882,  but  until  so  changed 
it  was  in  force,  and  well  known  in  all  the  land  districts.  In  the  case  of 
Miner  vs,  Marriott  (10  L.  O.,  339),  wherein  I  overruled  a  long-standing 
practice  in  relation  to  adverse  claims  against  mining  locations,  I  remarked 
that  "  the  rule  of  this  decision  should  not  operate  to  interfere  with  or  take 
away  any  rights  acquired  under  the  law  as  it  has  heretofore  been  construed 
by  your  office.  Until  a  rule  is  changed  it  has  all  the  force  of  law,  and  acts 
done  under  it  while  it  is  in  force  must  be  regarded  as  legal.  Mrs.  Ells- 
worth pleads  that  she  is  protected  by  the  aforesaid  ruling,  which  in  effect 
interprets  the  law  as  not  requiring  her  to  settle  and  improve  the  land  within 
six  months  after  her  filing.  She  is  in  a  position  to  plead  this  protection,  be- 
cause she  acquired  the  incipient  right  to  the  land  in  contest  while  the  ruling 
was  in  force. f 

Your  decision  is  therefore  affirmed. 

^See  case  of  Solon  W.  Damon,  14  C.  L.  O.,  165. 

fThis  rule  is  also  announced  in  Whitmar  v*.  Black,  ix  C.  L.  O.,  963. 
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C.  S.  MAUK. 

Term  of  Service. — How  a  soldier's  service  is  computed  in  homestead  cases. 
Commissioner  McFarland  to  C.  S.  Mauk,  Esq.,  Shane's  Crossing,  Ohio,Nnv.  i8, 1884. 

In  computing  time  a  homestead  party  served  in  the  army,  during  the  late 
war,  his  time  is  reckoned  from  date  of  enlistment  to  that  of  his  discharge, 
except  where  discharged  for  wounds  received  or  disability  incurred  in  line 
of  duty,  in  which  event  he  is  credited  with  full  term  of  enlistment.  In  case 
a  soldier  re  enlisted  as  a  veteran  before  his  first  term  had  expired,  time  is 
reckoned  from  first  enlistment  to  date  of  final  discharge.  In  no  case,  how- 
ever, can  a  party  receive  a  greater  credit  than  for  four  years. 


WILLIAM  BOMGARDNER. 

Soldier — Discharge  for  Disability. — ^Where  a  soldier  was  discharged  from  the  army  for  dis- 
ability existing  prior  to  his  entry  into  service,  he  can  be  credited  on  his  homestead  entry 
only  the  actual  time  he  served  in  the  army. 

Acting  Commissioner  Walker  to  Register  and  Receiver,  Huron,  Dakota,  August  22,  1885. 

William  Bomgardner  made  final  proof  on  H.  E.  2255  for  the  S.  E.  ^  Sec. 
26,  Tp.  113  N.,  R.  69  W.,  on  September  20,  1884,  as  per  F.  C.  No.  230, 
Huron  series,  claiming  credit  for  residence  from  September  15,  1882,  and 
for  army  service  sufficient  to  make  the  statutory  period  of  five  years.  The 
records  of  the  War  Department  show  that  claimant  was  enrolled  on  the  i8th 
day  of  October,  1861,  and  served  in  Co.  D,  12th  Iowa  Infantry,  until 
March  27,  1862,  when  he  was  discharged  ''because  of  chronic  rheumatism 
of  long  standing.     Had  frequent  attacks  before  entering  the  service.*' 

As  the  disability  for  which  he  was  discharged  was  not  incurred  in  the  line 
of  his  duty,  he  is  only  entitled  to  credit  for  the  period  of  his  actual  army 
service,  viz:  from  October  18,  1861,  to  March  27,  1862,  see  Sections  2304, 
2305,  United  States  Revised  Statutes.* 

Claimant's  final  proof  is  therefore  premature,  and  is  hereby  rejected,  and 
the  final  certificate  issued  in  the  case  held  for  cancellation. 


ELIZABETH  PORTER. 

Term  of  Enlistment— Marriage  of  Soldier*  s  Widow. — The  entire  term  of  enlistment,  with- 
out reference  to  when  the  war  of  the  rebellion  closed,  governs  in  computing  the  time  in 
soldier's  homestead  entries.  After  a  soldier's  widow  makes  a  homestead  entry  as  such, 
she  may  marry  without  losing  the  credit  of  her  first  husband's  term  of  enlistment. 

Secretary  ScHURZ  to  Commissioner  Williamson,  April  30,  1880. 

You  State  in  your  letter:  "This  office  in  computing  the  time  of  service, 
is  governed  by  the  dates  of  the  President's  proclamations  of  April  15,  1861, 
calling  out  the  militia,  and  August  20,  1866,  declaring  the  war  at  an  end." 
From  this  I  understand  that,  no  matter  what  the  term  of  service  for  which 
the  soldier  enlisted,  if  killed,  the  time  of  credit  was  fixed  by  the  President's 
proclamation  of  August  20,  1866.  In  other  words,  he  could  not  have  credit 
for  any  time  since  that  date. 

T  do  not  think  that  this  is  the  correct  interpretation  of  the  statute.  After 
reciting  what  persons  are  entitled,  it  reads  as  follows  :  ''  But  if  such  person 
die  during  the  term  of  enlistment,  the  whole  term  of  his  enlistment  shall  be 
deducted  from  the  time  heretofore  required  to  perfect  the  title."     The 

*  The  same  rule  is  announced  by  Acting  Secretary  Muldrow  in  Elizabeth  C.  Bartlett's  case,  5  L  D.,  674 : 
Z4  C.  L.  O.,  XI 5.  So  it  is  held  thai  a  discharge,  prior  to  expiration  of  term  of  enlistment,  by  reason  of  the 
soldier  being  under  age,  will  not  entitle  him  to  credit  for  longer  time  than  the  time  of  actual  service.  Case  of 
Salem  Brunner,  za  C.  L.  O.  228. 
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words  ^^ whole  term,**  as  used  in  said  section,  in  my  opinion,  show  that 
Congress  intended  that  credit  should  be  given  for  whatever  time  the  soldier 
had  enlisted,  if  he  was  killed,  and  that  this  time  is  not  to  be  abridged  by 
the  fact  that  the  war  closed  before  the  expiration  of  his  enlistment. 

You  further  indicate  that  no  credit  can  be  given  to  Mrs.  Porter  after  she 
married  Brown.  In  this  I  think  you  also  erred.  If  she  was  still  residing 
upon  the  land,  her  marriage  did  not  affect  her  rights,  as  a  homestead  claim- 
ant. 

You  reported  this  case  for  such  action  as  I  might  deem  proper.  In  re- 
turning it,  you  are  instructed  to  allow  to  Mrs.  Porter  credit  for  the  full  term 
of  three  years  for  which  her.  husband  enlisted,  and  also  for  the  time  she  actu- 
ally resided  upon  the  land  before  or  after  her  marriage,  as  is  shown  by  the 
proof. 

FREDERICK  MEISZNER. 

Military  Service — Residence  on  Entered  Land, — In  the  acceptance  of  military  service  in 
lieu  of  residence,  an  entryman  is  not  entitled  to  credit  twice  for  a  period  covered  by  two 
enlistments. 

A  settlement  upon  land  covered  by  the  entry  of  another  confers  no  right  as  against  the  en- 
tryman who  complies  with  the  law,  but  if  such  settler  subsequently  procures  the  cancella- 
tion of,  the  entry  he  may  be  allowed  credit  for  residence  from  the  time  it  actually  began. 

Secretary  ViLAS  to  Commissioner  Stockslager,  February  i8,  1889. 

I  haVe  considered  the  appeal  of  Frederick  Meiszner  from  your  office  deci- 
sion of  April  7,  1887,  holding  for  cancellation  Samuel  Durham's  homestead 
entry  for  the  N.  W.  ^  of  Sec.  26,  T.  15  N.,  R.  4  E.,  Lincoln  land  district, 
Nebraska. 

The  final  proof  in  this  case  shows  that  Durham  was  a  qualified  home- 
steader; that  he,  with  his  family,  consisting  of  a  wife  and  six  children, 
moved  on  to  this  land  July  6,  1875,  ^^^  resided  there  continuously  to  date 
of  final  proof.  May  19,  1877  i  ^^^^  his  improvements  on  the  land  consisted 
of  a  wood  and  sod  house  fourteen  by  twenty-six  feet,  containing  two  rooms, 
two  doors  and  two  windows,  a  stable,  a  granary,  about  one  thousand  forest 
trees  planted,  and  about  one  hundred  acres  under  cultivation. 

It  appears  from  the  proofs  that  Durham  was,  on  August  12,  1862,  en- 
rolled in  the  125th  regiment  of  Illinois  Volunteers  to  serve  three  years  or 
during  the  war,  and  was,  on  July  16,  1863,  discharged  for  disability.  On 
February  2,  1865,  he  re-enlisted  for  the  term  of  one  year,  and  was  mustered 
out  January  16,  1866,  by  reason  of  special  order  No.  171,  military  division 
of  Tennessee.  Your  office  gave  him  credit  for  service  during  the  three 
years  of  his  first  enlistment,  and  for  that  period  of  actual  service  under  his 
second  enlistment  occurring  after  the  expiration  of  the  period  of  his  first 
enlistment,  being  from  August  12,  1865,  to  January  16, 1866,  making  a  total 
service  of  three  years,  five  months  and  four  days.  It  is  contended,  however, 
that  the  entryman  was  entitled  to  credit  for  the  full  term  of  his  first  enlist- 
ment of  three  years,  and  also  for  the  full  term  of  service  under  his  second 
enlistment,  making  a  total  of  three  years,  eleven  months  and  fourteen  days. 
To  allow  this  claim  would  be  to  give  him  credit  twice  for  the  period  from 
the  date  of  his  second  enlistment  to  the  date  when  the  term  of  his  first  en- 
listment expired,  amounting  to  six  months  and  ten  days,  and  this  is  not 
contemplated  by  the  law. 

At  the  time  Durham  settled  upon  this  land  and  established  a  residence 
there,  it  was  covered  by  a  former  homestead  entry  which  was  canceled  for 
voluntary  relinquishment  April  22,  1876.  Your  office  held  that  he  was  not 
entitled  to  credit  for  residence  on  the  land  prior  to  the  cancellation  of  the 
former  entry,  which  holding  is  assigned  as  error  by  the  appellant  here. 
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This  former  entry  was  made  November  7, 1872,  by  one  Stephen  Brothers, 
and  was  canceled  April  22,  1876,  upon  relinquishment  dated  March  22, 
1876,  which  instrument  was  witnessed  by  Samuel  Durham.  An  examina- 
tion of  the  records  of  your  office  fails  to  disclose  any  of  the  circumstances 
that  led  to  the  execution  of  this  relinquishment.  The  fact,  however,  that 
the  name  of  Durham,  who  was  then  an  adverse  claimant  by  reason  of  his  set- 
tlement for  the  land,  appears  as  a  witness  to  said  instrument,  would  indicate 
that  he  was  instrumental  in  procuring  its  execution. 

Durham's  entry  was  made,  final  proof  thereunder  submitted,  and  the  de- 
cision of  your  office  of  September  14,  1877,  rejecting  the  same,  rendered 
prior  to  the  passage  of  the  law  of  May  14,  1880,  and  the  action  then  taken 
was  proper. 

It  seems,  however,  that  the  entryraan  did  not  receive  notice  of  this  deci- 
sion until  it  had  been  modified  by  the  later  decision  allowing  him  credit 
for  residence  from  the  date  of  the  cancellation  of  the  prior  entry,  but  refus- 
ing to  allow  such  credit  for  the  period  from  date  of  settlement  to  such  cancel- 
lation, from  which  decision  the  appeal  now  under  consideration  was  taken. 
While  one  who  makes  a  settlement  upon  land  covered  by  the  entry  of  an- 
other can  by  that  settlement  acquire  no  rights  as  against  the  former  en  try  man 
who  complies  with  the  requirements  of  law  and  perfects  his  title  to  the  land, 
yet  if  the  subsequent  settler  procures  the  release  of  the  land  from  that  prior 
claim,  either  by  means  of  a  relinquishment  or  through  a  contest,  I  can  see 
no  good  reason  either  in  law  or  equity  for  refusing  to  allow  him  credit  for 
residence  from  the  time  it  actually  began.  He  took  the  risk  of  the  former 
en  try  man  failing  to  perfect  his  claim.  In  this  case  the  period  of  his  actual 
residence,  from  date  of  settlement  to  date  of  final  proof,  when  added  to  the 
period  of  military  service  for  which  he  is  entitled  to  credit,  makes  more 
than  the  period  required  by  law.  It  is  also  shown  that  the  entryman  com- 
plied in  good  faith  with  the  other  requirements  of  law,  and  the  final  proof 
should  therefore  be  approved. 

The  decision  appealed  from  is,  therefore,  reversed,  and  it  is  directed  that 
said  entry  be  passed  to  patent. 


D.  Q.  JORDAN. 

Assistant  Commissioner  Stockslager  to  D.  Q.  Jordan,  Onida,  Dakota,  October  2,  1885. 
Where  a  party  duly  qualified  to  make  a  soldier's  homestead  initiates  a 
claim  under  provisions  of  section  2304,  United  States  Revised  Statutes,  and 
dies  before  perfecting  title  to  the  land,  having  fulfilled  the  legal  require- 
ments to  the  date  of  his  death,  his  widow  can  perfect  title  to  the  land,  by 
keeping  up  the  improvements,  without  residence;  but  if  the  widow  herself 
initiates  the  entry  after  the  decease  of  her  husband,  residence  as  well  as  cul- 
tivation is  required. 


MRS.  ELLA  G.  WILLSON. 

Assistant  Commissioner  Stockslager  to  Mrs.  Ella  G.  Willson,  Coronado,  H^rAita 
county,  Kansas,  July  8,  1886. 

A  soldier's  widow  cannot  waive  her  rights  under  the  homestead  law  in 
favor  of  her  minor  children.  The  special  privileges  accorded  soldiers  of 
the  late  war  in  entering  public  lands  can  be  conferred  upon  the  minor 
orphan  children  of  a  deceased  soldier  only  in  the  case  of  the  death  or  remar- 
riage of  the  widow. 

The  children  of  a  deceased  soldier,  upon  arriving  at  the  age  of  twenty- 
one  years,  are  entitled  to  the  exercise  of  their  homestead  rights  as  individual 
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citizens  of  the  United  States,  notwithstanding  the  fact  that  they  may  have 
enjoyed  the  special  benefits  that  accrued  to  them  during  their  minority  by 
reason  of  their  father's  military  service. 


DANIEL  WITTER. 

Widow. — If  a  soldier's  widow  remarries  before  making  homestead  as  such,  she  cannot 
thereafter  when  again  a  widow  regain  the  rights  she  lost  by  her  second  marriage — such 
rights  descend  to  the  soldier's  minor  orphan  children,  irrespective  of  their  mother. 

Commissumer  SPARKS  to  DANIEL  WiTTER,  Denver,  Colorado^  April  I,  1885. 

If  the  widow  of  a  deceased  soldier  remarries  before  she  or  he  made  a 
homestead  entry,  she  forfeits  her  rights  to  make  such  entry  as  the  widow  of 
a  deceased  soldier,  and  should  she  again  become  a  widow  by  the  death  of 
her  second  husband,  she  does  not  regain  the  rights  she  lost  by  her  remar- 
riage. Such  rights  as  the  soldier  had,  descend,  under  the  circumstances 
mentioned,  to  his  minor  orphan  children,  and  not  merely  to  his  minor  or- 
phan children  by  the  widow  above  mentioned. 


EDWARD  BOWKER. 

Final  Proof. — May  not  be  made  by  guardian  after  the  ward  has  become  of  age.  The  can- 
cellation of  Bnal  certificate  erroneously  issued  on  proof  so  made  will  not  affect  the  right 
of  the  beneficiary. 

Secretary  ViLAS  to  Ctmimissioner  STOCKSLAGER,yi/^  17,  1888. 

I  have  before  me  the  appeal  of  Edward  Bowker  from  your  decision  of 
December  30,  1886,  holding  that  as  he,  Bowker,  came  of  age  on  the  31st 
day  of  January,  1882,  final  proof  made  December  i,  1883,  by  his  former 
guardian,  under  Section  2307  of  the  Revised  Statutes,  cannot  be  allowed,  and 
that  the  final  certificate,  No.  1660,  issued  on  such  proof,  must  be  canceled. 
The  land  involved  is  the  N.  W.  %  Sec.  26,  T.  139  N.,  R.  63  W.,  Fargo 
district,  Dakota. 

After  a  careful  examination  of  the  case,  I  see  no  reason  for  disturbing 
your  said  decision,  and  the  same  is  accordingly  hereby  affirmed.  As  was 
held  in  the  case  of  David  Thomas  (4  L.  D.,  331 ;  13  C.  L.  O.,  299),  "the 
cancellation  of  the  certificate  issued  upon  the  proof  submitted  by  the  guard- 
ian cannot,  however,  bar  the  right  of  the  beneficiary  to  make  the  final 
affidavit  and  submit  proof,  with  all  the  rights  and  privileges  he  (would) 
have  had  if  proof  bad  been  offered  by  him  at  the  date  it  was  offered  for  him 
by  his  guardian. 

You  will  therefore  direct  the  Register  and  Receiver  to  notify  Bowker  of 
his  right,  so  as  to  make  proof  within  ninety  days  after  notice  hereof. 


OWEN  COTTON,  Deceased. 

Minor  Heirs — Guardian — Widow. — Before  patent  can  issue  to  minor  heirs  the  following 

evidence  must  be  adduced : 
The  appointment  of  the  guardian. 

The  names  and  ages  of  all  children  surviving  the  demise  of  the  soldier. 
The  death  or  remarriage  of  the  widow,  with  date  when  either  occurred. 

Commissioner  McFarland  to  Francis  Howard,  Magnolia,  Wis,,  February  28,  1882. 

I  am  in  receipt  of  your  letter  of  the  15  th  ult.,  inclosing  a  copy  of  Letter 
"C"  from  this  office  to  the  Register  and  Receiver  at  Worthington,  Minn., 
respecting  the  homestead  entry  No.  9701,  final  certificate  No.  4099,  N.  E. 
^,  12,  102,  44,  for  the  benefit  of  the  minor  heirs  of  Owen  Cotton,  de* 
ceased. 
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You  state  that  **  some  mistake  has  occurred,  as  the  mother  of  said  heirs 
is  still  living.**  The  deceased  party  was  a  soldier  during  the  war  of  the  re- 
bellron,  and  his  right  to  make  a  homestead  entry  descended  upon  his  death 
to  his  widow,  if  living  and  not  remarried.  In  the  event  of  the  death  or  re- 
marriage of  the  widow,  then  the  infant  orphan  children,  by  duly  appointed 
guardian,  might  initiate  an* entry.  In  the  papers  relating  to  the  case  under 
consideration  there  is  no  evidence  of  the  death  or  remarriage  of  the  widow, 
and  none  of  the  appointment  of  a  guardian  for  the  infant  orphan  children, 
nor  do  the  names  or  ages  of  the  children  appear.  Before  patent  can  issue 
upon  this  entry,  evidence  must  be  filed  in  this  office  showing : 

1.  The  appointment  of  the  guardian. 

2.  The  names  and  ages  of  all  children  surviving  the  demise  of  the  soldier. 

3.  The  death  or  remarriage  of  the  widow,  with  date  when  either  occurred. 
This  evidence  must  be  transmitted  through  the  district  )and  office  at 

Worthington,  Minn.,  and  so  far  as  practicable  should  consist  of  certified 
copies  from  official  records,  and  of  instruments  in  writing,  relating  to  the 
facts  to  be  established. 


SHANNON  vs.  HOFFMAN. 

Homestead  Entry  by  Sotdier. — That  the  entryman  was  in  the  military  service,  as  an  officer 
in  the  regular  army,  when  he  filed  his  declaratory  statement,  made  his  entry  and  proof, 
cannot  affect  his  right  under  the  homestead  law,  he  having  shown  full  compliance  there- 
with in  the  matter  of  settlement,  residence  and  improvement. 

Commutation. — The  right  to  file  a  soldier's  homestead  declaratory  and  make  entry  there- 
under,  if  exercised,  does  not  prevent  the  commutation  of  the  entry  so  made. 

Secretary  Lamar  to  Commissioner  Sparks,  February  26,  1886. 

Hoffman  appeared  and  offered  his  proof,  showing  settlement  in  March, 
1883,  and  commencement  of  actual  residence  April  16,  1883,  followed  by 
continuous  residence  to  date  of  proof,  a  period  of  over  six  months.  He  at 
the  same  time  made  application  to  commute  his  homestead  to  cash  entry. 

Shannon  filed  his  protest  and  objections  to  the  allowance  of  said  entry, 
alleging  generally  that  Hoffman,  being  an  officer  in  the  regular  army,  could 
not,  while  such  officer,  legally  make  a  homestead  entry ;  that  entries  made 
pursuant  to  the  filing  of  a  soldier's  declaratory  statement  cannot  under  the 
law  be  commuted,  and  finally,  that  the  title  of  protestant  to  the  tract  in  dis- 
pute is  by  virtue  of  his  homestead  entry,  together  with  his  residence,  im- 
provement and  cultivation,  superior  to  that  of  Hoffman. 

The  Register  and  Receiver  overruled  all  of  the  objections  presented  by 
the  protest,  and  held  Shannon's  entry  for  cancellation.  Your  office  affirmed 
this  finding,  and  held  that  Xieut.  Hoffman  did  make  a  legal  entry ;  and, 
having  complied  with  the  law  in  every  particular,  his  commutation  proojf 
should  be  approved,  and  certificate  and  receipt  issued.  I  fully  concur  in 
the  conclusions  of  law  and  of  fact  arrived  at  by  the  decision  appealed  from. 
Hoffman,  having  served  as  a  soldier  in  the  army  of  the  United  States  during 
the  recent  rebellion,  and  having  been  honorably  discharged,  was  clearly  en- 
titled to  the  benefits  of  Section  2304  of  the  Revised  Statutes.  The  fact 
that  he  was  in  the  service  as  an  officer  in  the  regular  army  at  the  date  when 
he  filed  his  declaratory  statement,  made  his  entry,  and  offered  his  proof, 
cannot  of  itself  affect  his  right  under  the  homestead  law.  It  is  true,  such 
service  might  possibly  have  defeated  his  right  by  preventing  his  compliance 
with  the  law  in  the  matter  of  residence ;  but  the  proof  shows  that  it  did  not, 
for  he  made  the  settlement  and  improvement  required  by  the  law.  The 
claim  of  protestant,  that  a  homestead  entry  made  pursuant  to  soldier's  de- 
claratory statement,  as  provided  by  Section  2304  of  the  Revised  Statutes, 
can  not  be  commuted,  but  must  be  perfected,  if  at  all,  by  residence,  with 
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credit  for  military  service  as  provided  by  Section  2305  of  the  Revised  Stat- 
utes, is  not,  in  my  judgment,  well  founded. 

The  homestead  law  must  be  regarded  as  a  whole,  and  its  different  sections 
and  provisions  must  be  so  construed  as  not  only  to  harmonize  with  each 
other,  but  to  carry  out  the  obvious  purpose  of  the  law,  and  the  intent  of 
Congress  in  its  enactment.  * 

In  this  view  it  cannot  be  supposed  that  Sections  2304  and  2305  of  the 
Revised  Statutes  were  intended  to  curtail  or  take  away  any  right  already 
existing,  in  any  one  qualified  to  make  a  homestead  entry.  Their  purpose 
was  manifestly  just  the  opposite,  fiy  their  language  they  conferred  certain 
special  benefits  and  privileges  upon  the  classes  mentioned  therein.  First, 
they  permit  an  honorably  discharged  soldier  or  sailor  to  hold  for  his  subse- 
quent entry,  settlement,  and  improvement,  at  any  time  within  six  months 
from  the  filing  of  his  declaratory  statement,  the  tract  described  therein, 
provided  said  tract  is  subject  to  entry.  Second,  they  confer  the  additional 
benefit  of  allowing  to  an  honorably  dbcharged  soldier  or  sailor  credit  for 
his  services  not  to  exceed  four  years,  so  that  such  service  may  be  counted 
and  credited  as  actual  residence  on  any  tract  properly  entered  under  the 
homestead  law. 

The  first  of  these  benefits  was  claimed  and  exercised  by  Hoffman,  the  ap- 
pellee in  this  case.  The  second  he  concludes  to  waive,  and  pay  for  the 
land^  though  he  might,  it  appears,  by  waiting  six  months  longer,  have  ac- 
quired full  title  without  the  expense  of  purchase,  as  four  years'  service  dur- 
ing the  war  is  testified  to.  By  such  waiver  and  application  to  commute,  he 
simply  placed  himself  upon  the  law  applicable  to  every  qualified  en  try  man, 
civilian  as  well  as  soldier.  This  he  had  a  perfect  right  to  do,  and  his  doing 
so  in  no  way  or  degree  impeaches  his  good  faith,  which  is  manifest  from  the 
evidence,  the  character  and  value  of  his  improvements,  placed  by  the  proof 
at  one  thousand  dollars,  as  well  as  by  his  statement  at  the  hearing  that  he 
took  this  homestead  for  the  purpose  of  preparing  a  home  for  his  family  in 
his  declining  years,  and  that  he  there  intends  to  end  his  days.  I  find  as  a 
conclusion  that  Hoffman  had  a  legal  right  to  do  just  what  he  did  in  connec- 
tion with  his  homestead  entry;  further,  that  he  has  shown  full  compliance 
with  the  law  in  the  matter  of  settlement,  residence  and  improvement,  and  is 
entitled  to  final  certificate  upon  payment  of  the  money  for  the  land,  as  pro- 
posed by  his  application  to  commute. 

In  view  of  the  foregoing.  Shannon  has  no  right  to  the  tract  as  against 
Hoffman,  and  your  office  decision  holding  his  homestead  entry  for  cancel- 
lation is  affirmed. 


KILPATRICK  vs.  WHITE. 

Homestead  Contest. — Proof  that  an  entryman  failed  to  settle  upon  and  improve  his  home- 
stead claim  within  six  months  after  Bling  therefor,  under  Section  2304  of  the  Revised 
Statutes,  will  not  sustain  a  general  charge  of  abandonment. 

Acting  Secretary  MuLDROW  to  Commissioner  Sparks,  April  30,  1885. 

I  have  considered  the  case  of  Robert  J.-Kilpatrick  vs,  John  S.  White,  in- 
volving the  S.  E.  ^  of  Sec.  34,  Tp.  5,  R.  17,  Boise  City,  Idaho,  on  appeal 
by  Kilpatrick  from  the  decision  of  your  office  of  July  i,  1884. 

It  has  been  repeatedly  held  by  this  Department  that  a  contest  involving 
the  forfeiture  of  an  entry  is  in  the  nature  of  a  penal  action,  and  the  contest- 
ant is  held  to  a  strictness  of  allegation  and  proof.  Being  also  somewhat 
analogous  to  an  action  of  ejectment,  the  plaintiff  must  recover  upon  the 
strength  of  his  own  case,  not  the  weakness  of  that  of  the  defendant. 

In  the  contest  affidavit  in  this  case — and  which  stands  for  a  declaration — 
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the  appellant  seeks  to  cancel  the  homestead  entry,  because  of  abandonment, 
''for  more  than  six  months  since  making  said  entry  and  next  prior  to  the 
date  "  of  contest.  The  notice  was  to  the  same  effect,  citing  the  party  to  de- 
fend against  the  charge  of  ''abandoning  his  homestead  entry,  No.  1403, 
dated  February  7,  1883." 

The  allegations  being  thtis  unequivocally  set  forth  by  the  plaintiff,  and  the 
defendant  called  upon  to  defend  it  specifically,  the  former  was  bound  to 
sustain  it  by  proper  proof.  That  allegation  being  abandonment  of  the  land 
held  by  virtue  of  homestead  entry  No.  1403  of  February  7,  1883,  for  mare 
than  six  months  since  making  entry,  cannot  be  sustained  by  showing  failure 
to  commence  settlement  and  improvement  within  six  months  after  filing  de- 
claratory statement  of  August  7,  1882.  The  two  claims  are  different;  the 
obligations  devolving  upon  the  claimant  under  each  are  different;  the  alle- 
gations to  enforce  forfeiture  would  be  different,  and  the  defenses  different. 
The  issue  joined  was  as  to  the  abandonment  or  not  of  the  homestead  for 
more  than  six  months  after  it  was  filed,  and  the  agreed  statement  of  facts  as 
to  the  defendant's  declaratory  statement  had  no  more  to  do  with  that  issue 
than  would  have  had  an  agreed  statement  that  defendant  had  theretofore 
made  a  timber  culture  entry. 

If  the  plaintiff  wished  to  have  canceled  the  homestead  entry  of  defendant, 
because  being  made  under  Section  2304  of  the  Revised  Statutes,  the  entry- 
man  had  not  made  settlement  and  improvement  on  the  land  within  six 
months  after  making  filing  thereon,  the  necessary  facts  should  have  been 
clearly  set  forth  by  way  of  inducement  and  then  the  default  specifically 
charged.  But  such  contest  cannot  be  niaintained  on  the  allegations  made 
in  this  case. 

Entertaining  these  views,  it  is  not  necessary  to  pass  upon  the  other  ques- 
tions discussed  so  elaborately  by  counsel,  but  which  are  not  essential  to  the 
determination  of  this  cause. 

The  judgment  of  your  office  is  affirmed. 


b.— SOLDIERS'  ADDITIONAL  ENTRY, 

CIRCULAR. 

Revised  regulations  relative  to  soldiers'  and  sailors'  additional  homestead  entfiea. 
Commissioner  McFarland  to  Registers  and  Heceivers,  February  13,  1883. 

Section  2306  of  the  Revised  Statutes  of  the  United  States,  provides  that 
any  person  entitled  to  make  a  homestead  entry  under  section  2304,  (pro- 
viding for  the  benefit  of  soldiers  and  sailors  of  the  late  war,)  who  tiad,  prior 
to  June  22,  1874,  made  a  homestead  entry  of  less  than  160  acres,  may  enter 
an  additional  quantity  of  land,  sufficient  to  make,  with  the  previous  entry, 
160  acres. 

The  right  granted  by  this  section,  and  extended  by  section  2305  to  the 
widow,  if  unmarried,  or  otherwise  to  the  minor  orphan  children  by  proper 
guardian,  is  a  personal  one,  and  -is  not  transferable,  nor  subject  to  assign- 
ment or  lien,  nor  can  it  be  exercised  by  another.  It  can  lawfully  be  exer- 
cised only  by  the  soldier  or  sailor,  or  by  the  widow  or  guardian,  as  the  case 
may  be,  in  his  or  her  own  pro]:)er  person. 

The  practice  which  has  hitherto  prevailed  of  certifying  the  additional 
right  as  information  from  the  records  of  this  office,  and  permitting  the  entry 
to  be  made  by  an  agent  or  attorney,  is  hereby  discontinued. 

The  followmg  regulations  will  hereafter  be  strictly  observed  : 

I.  The  party  desiring  to  make  an  additional  entry,  and  being  entitled 
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thereto,  must  present  himself  at  the  land  office  of  the  district  in  which  the 
land  he  wishes  to  enter  is  situated,  and  make  his  application  in  the  same 
manner  as  in  case  of  an  original  entry.     (Form  No.  4 — 008.) 

2.  In  addition  to  the  usual  homestead  affidavit,  the  claimant  must  make  a 
special  affidavit  showing — 

First.  His  identity  as  the  soldier  he  represents  himself  to  be,  reciting  his 
military  service,  and  stating  his  present  residence  and  post-office  address. 

Second.  The  facts,  in  detail,  respecting  his  right  to  make  the  additional 
entry,,  and  that  he  has  fully  complied  with  the  provisions  of  the  homestead 
laws  in  the  matter  of  residence  upon,  and  cultivation  and  improvement  of, 
his  original  entry,  and  whether  or  not  he  has  proved  up  his  claim  and  re- 
ceived a  patent  for  the  land. 

Third.  That  he  has  not  in  any  manner  previously  exercised  his  additional 
right  either  by  entry  or  application,  or  by  sale,  transfer,  or  power  of  attor- 
ney, but  that  the  same  remains  in  him  unimpaired. 

3.  The  foregoing  affidavits  must  be  sworn  to  and  subscribed  in  the  pres- 
ence of  the  Register  or  Receiver.  This  rule  must  be  strictly  adhered  to  in 
order  to  avoid  false  personation ;  and  applications  and  affidavits  presented 
to  the  Register  and  Receiver  with  signature  attached  will  not  be  received. 
Department  circulars  of  May  17,  1877,  and  September  i,  1879,  are  modified 
accordingly. 

4.  The  rules  will  not  be  deemed  to  apply  to  causes  where  the  additional 
right  has  heretofore  been  certified  by  this  office,  nor  to  cases  now  pending, 
or  which  may  be  filed  in  this  office  prior  to  March  16,  1883. 

Approved :  H.  M.  TELLER,  Secretary. 
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Non  contiguous  Tract, — Locations  for  two  or  more  non- contiguous  tracts  in  the  same  dis- 
trict may  be  made  under  a  soldier's  additional  homestead  certificate,  but  must  be  included 
in  one  application  and  entered  at  one  time. 

Acting  Commissioner  Harrison  to  H.  N.  Copp,  Washington^  D.  C,  March  16,  1885. 

A  soldier's  additional  homestead  certificate  of  right  for  eighty  acres,  or 
one  for  one  hundred  and  twenty  acres,  may  be  located  respectively  upon 
two  or  three  forty  acre  tracts,  anywhere  in  the  same  land  district,  and  the 
tracts  need  not  be  contiguous,  but  must  be  embraced  in  one  application  and 
entered  at  one  time. 


SOLDIERS'  ADDITIONAL  HOMESTEAD  ENTRIES. 

Compactness, — ^These  entries  must  hereafter  be  compact,  and  cannot  embrace  non- contigu- 
ous tracts. 

Commissioner  Stockslager  to  Register  and  Receiver,  Lamar,  Colo,,  December  26, 1888. 

After  the  receipt  of  this  letter  [a  copy  of  which  has  been  sent  to  all  local 
officers. — Editor]  you  will  permit  no  entries  to  be  made  of  the  class  known 
as  soldiers'  additional  homestead  entries  for  land  in  separate  detached 
bodies,  but  will  require  in  every  such  entry  that  the  entered  land  shall  form 
a  compact  body;  that  if  consisting  of  more  than  one  legal  sub-division,  the 
sub- divisions  shall  be  contiguous  or  join  side  by  side.  Please  acknowledge 
the  receipt  of  this  letter,  giving  the  date  of  its  receipt. 


HARLAN  COLE. 


Soldiei^s  Additional  Homestead—Second  Entry. — In  the  matter  of  allowing  second  home- 
stead entries  the  same  principles  should  be  followed  that  are  recognized  as  governing  the 
allowance  of  second  pre-emption  filings. 
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The  right  to  make  soldier's  additional  entry  is  not  exhausted  by  a  location  which  through 
no  faalt  of  the  locator  proved  invalid. 

Acting  Secretary  MuLDROW  to  Commissumer  SPARKS,  October  27,  1 887. 

I  have  considered  the  appeal  of  Harlan  Cole  from  your  office  decision , 
dated  June  9,  1886,  refusing  to  recertify  his  right  to  make  soldier's  addi- 
tional homestead  entry. 

The  facts  in  the  case  are  as  follows: 

November  20,  1887,  your  office  certified  the  right  of  Harlan  Cole  to  make 
a  soldier's  additional  homestead  entry  of  not  exceeding  eighty  acres.  July 
5,  1879,  ^c>  '^y  virtue  of  the  certificate  referred  to,  made  such  entry  No. 
4532,  for  the  N.  ^  of  the  S.  E.  %  of  Sec.  10,  T.  127  N.,  R.  30  W.,  St. 
Cloud,  Minnesota. 

September  15,  1879,  ^"^  ^-  ^-  I^oach  filed  his  pre-emption  declaratory 
statement  embracing  the  same  land,  and  alleged  settlement  June  20,  1879. 

From  this  conflict  of  claims  a  contest  resulted  on  which  a  hearing  was 
had,  and  the  matter  finally  coming  before  the  Department  on  appeal,  it  was 
decided  under  date  of  April  27,  1882,  that  the  claim  of  Roach  under  the 
pre-emption  law  was  valid,  and  that  his  right  to  the  land  described  was 
superior  to  that  of  Cole. 

In  May,  1882,  Roach  transmuted  his  pre-emption  filing  to  a  homestead 
entry,  upon  which  he  made  final  proof  and  received  final  certificate  January 
27,  1885.  Thereupon  your  office,  by  its  decision  of  June  9, 1886,  canceled 
Cole's  additional  homestead  entry,  and  further  held  that  by  reason  of  his 
entry  made  as  above  described,  his  rights  under  the  homestead  law  were 
exhausted,  and  the  right  to  make  another  additional  homestead  entry  in 
lieu  of  his  entry  canceled  as  above  stated  could  not  be  certified. 

From  this  holding  Cole  appeals,  and  assigns  the  following  specifications 
of  error : 

1.  In  holding  that  Cole  had  enjoyed  his  homestead  right  and  exhausted 
the  same  by  making  the  entry  described. 

2.  In  refusing  to  return  to  him  the  additional  homestead  certificate  used 
by  him  in  making  said  entry. 

3.  In  refusing  to  recertify  his  right  to  make  an  additional  homestead  entry 
under  the  soldier's  additional  homestead  law. 

4.  In  denying  his  right  to  make  such  entry  in  any  manner  after  the  can- 
cellation of  said  entry  No.  4532. 

The  record  clearly  establishes  the  fact  that  appellant  was  entitled  to  make 
a  soldier's  additional  homestead  entry. 

The  sole  question  then  is— did  he  exhaust  that  right  by  making  the  entry 
which  was  canceled  as  has  been  described  ? 

At  the  time  he  made  his  entry  the  land  was,  so  far  as  the  records  of  the  local 
land  office  show,  public  land  subject  to  settlement  and  entry.  Subsequently, 
however,  a  filing  was  put  of  record  by  another,  with  allegation  of  settlement 
at  a  date  prior  to  appellant's  entry.  Upon  contest  it  was  decided  that  the 
filing  was  valid.  This  amounted  to  deciding  that  Cole's  entry  was  without 
any  force  or  vitality  so  long  as  the  preemptor  continued  to  comply  with  the 
law.  It  appears  from  the  record  that  the  pre-emptor  did  continue  to  comply 
with  the  law,  and  that  he  has  made  final  proof  and  received  final  certificate. 
Cole  has  therefore  been  precluded  from  acquiring  title,  or  any  valid  right  or 
claim  which  could  ripen  into  title  to  the  land.  His  entry  as  made  never 
had  any  vitality,  and  in  law  was  as  if  it  had  never  been  made.  It  could  get 
life  only  through  the  failure  of  the  pre-emption  claim.  But  the  pre-emption 
claim  did  not  fail. 

When  the  right  of  additional  homestead  was  certified  to  Cole,  the  law  con- 
templated that  it  should  be  enjoyed  to  the  extent  of  the  acquirement  of  title 
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to  a  tract  of  public  land  not  exceeding  in  area  the  amount  specified  in  the 
certificate,  unless  by  some  act  of  the  entryman  he  should  through  laches  or 
failure  to  comply  with  the  law  forfeit  that  right. 

In  the  case  of  Hannah  M.  Brown,  decided  by  this  Department  July  2, 
1885  (4  L.  D.,  9 ;  12  C.  L.  O.y  132),  it  was  held  that  a  second  filing  should 
be  allowed  when  the  first  proved  invalid  through  no  fault  of  the  pre-emptor. 
In  that  case  it  was  said  : 

"When  the  law  restricted  persons,  otherwise  properly  qualified,  to  "  one  pre-emption  right " 
it  meant  a  right  to  be  enjoyed  in  its  full  fruition ;  not  that  a  fruitless  effort  to  obtain  it  should 
be  equivalent  to  its  entire  consummation.  So  when  the  law  declares  that  a  party  having 
filed  a  declaration  of  intention  to  claim  such  right  as  to  one  tract  of  land,  should  not  file  a 
second  declaration  as  to  another,  it  meant  the  filing  on  a  tract  open  to  such  filing  and 
whereon  the  pre-emption  right  thereby  claimed  could  ripen  into  an  entry. 

The  same  doctrine  was  again  announced  in  the  case  of  Goist  vs.  Bottum 
(5  L.  D.,  643;  14  C.  L.  O.,  139.) 

Though  the  question  in  those  cases  was  as  to  the  right  to  make  a  second 
pre-emption  filing,  the  principle  applies  with  equal  force  to  this  case,  where 
under  similar  circumstances  the  right  to  make  a  second  homestead  entry  is 
involved. 

Cole  could  not  consummate  his  entry  made  under  his  soldier's  additional 
certificate,  and  this  through  no  fault  of  his,  but  because  another  claim  to  the 
land  has  been  adjudged  superior  to  his,  which  claim  has  been  consummated 
and  has  ripened  into  a  cash  entry. 

I  am  therefore  of  the  opinion  that  he  has  not  exhausted  his  homestead 
right,  and  that  by  virtue  of  his  soldier's  additional  certificate  he  is  entitled 
to  make  another  entry  in  lieu  of  that  which  failed  as  herein  set  forth. 

The  decision  appealed  from  is  accordingly  reversed. 


HIRAM  S.  THORNTON. 

-  Second  Additional  Homestead  Entry. — Where  a  party  has  made  one  ad- 
ditional homestead  entry  as  a  soldier,  but  has  not  entered  160  acres,  he  is 
not  allowed  to  make  a  second  additional  homestead  entry. 

Acting  Secretary  MULDROW  to  Commissioner  Sparks,  April  30,  1885.      (12  C.  L,  O.,  52 ; 
3  L.  D.,  509.)  

OLIVER  vs.  THOMAS  et  al. 

Soldier's  Additional  Homestead  Entry — Settlement. — A  soldier's  additional  homestead  entry, 

made  through  an  agent,  in  conformity  with  the  practice  authorized  by  the  Department,  is 

a  valid  appropriation  of  the  land  covered  thereby. 
No  rights,  under  the  preemption  law,  are  acquired  by  settlement  upon  land  segregated  from 

the  public  domain. 
Nor  will  a  settlement  of  such  character  create  any  right  to  pre  eropt  an  adjoining  tract  of 

public  land. 

Secretary  Lamar  to  Commissioner  SPARKS,  December  16,  1886. 

This  controversy  relates  to  the  N.  E.  ^  of  Sec.  12,  T.  2  S.,  R.  2  W., 
M.  D.  M.,  San  Francisco,  California,  the  material  facts  in  the  case  being 
substantially  as  follows ; 

The  township  plat  was  filed  in  the  local  office  July  8,  1878,  and  on  the 
same  day  soldier's  additional  homestead  entry  No.  3254  was  made  in  the 
name  of  one  George  W.  Thomas,  for  the  E.  ^  of  the  quarter  above  speci- 
fied. Four  days  thereafter  (July  12,  1878,)  Frank  Oliver  filed  declaratory 
statement  No.  14358  for  the  entire  quarter,  alleging  settlement  October  i, 
1877,  and  on  the  8th  day  of  November,  1883,  Antone  Gomez  made  home- 
stead entry  No.  5663  for  the  W.  ^  of  the  quarter. 
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On  the  22d  of  November,  1883,  Oliver  offered  his  final  proof  for  the  en- 
tire quarter,  the  other  parties  in  interest  appearing  and  cross-examining  his 
witnesses,  but  offering  no  testimony  in  their  own  behalf. 

Upon  the  testimony  thus  adduced,  the  local  office  decided  that  the  sol- 
dier's additional  homestead  entry  of  Thomas,  embracing  the  £.  ^  of  the 
quarter,  should  stand,  and  that  Oliver  should  be  allowed  to  enter  the  W. 
^  of  the  quarter  under  the  pre-emption  law. 

Upon  appeal  this  decision  was  affirmed  by  your  office  October  7,  which 
was  adhered  to  upon  review  October  25,  1884,  and  the  homestead  entry  of 
Gomez  was  held  for  cancellation. 

From  these  decisions  separate  appeals  have  been  filed  on  behalf  of  Oliver 
and  Gomez.  Oliver  appeals  from  that  part  of  said  decision  which  awarded 
the  E.  j^  of  the  quarter  to  Thomas,  alleging  two  grounds  of  error :  First, 
That  the  homestead  entry  of  Thomas  is  invalid  for  the  reason  that  it  was 
not  made  by  him  in  person.  Second,  That  the  decision  appealed  from  is 
contrary  to  the  evidence,  in  that  it  finds  Oliver's  settlement  to  have  been 
made  in  the  fall  of  1879  instead  of  October  i,  1877,  £^  alleged  by  him. 

Gomez  appeals  from  that  part  of  said  decision  awarding  the  W.  ^  of  the 
quarter  to  Oliver,  and  holding  his  (Gomez's)  homestead  entry  thereof  for 
cancellation,  alleging  five  grounds  of  error  :  First,  That  Oliver's  residence 
and  princii>al  improvements  being  on  the  tract  embraced  in  the  entry  of 
Thomas,  were  not  on  public  land,  and  therefore  no  right  to  said  W.  y^  of 
the  quarter  could  be  acquired  by  reason  of  them  under  the  pre-emption  law ; 
Second,  That  Oliver's  declaratory  statement  having  been  filed  before  his 
actual  settlement,  was  for  that  reason  void;  Third,  That  Oliver's  claim 
was  illegal,  in  that  it  was  asserted  in  the  interest  of  oneBellina.  The  fourth 
and  fifth  allegations  were  merely  a  summary  of  the  ones  preceding,  and  will 
not  be  set  out  in  detail. 

The  Thomas  entry  having  been  made  and  allowed  under  the  rulings  then 
in  force,  and  not  being  in  conflict  with  the  law  as  then  interpreted,  should 
be  allowed  to  stand.  The  entryman  complied  with  all  the  regulations  of  the 
Department  in  the  matter  of  his  entry,  and  he  should  not  be  prejudiced  now 
because  those  regulations  have  been  changed,  i  Kent's  Com.,  476 ;  Brown 
vs.  United  States  (113  U.  S,,  568,  and  cited  cases). 

This  brings  me  to  the  consideration  of  Gomez's  appeal.  As  already 
stated,  the  evidence  shows  that  Oliver's  settlement  was  made  and  his  resi- 
dence established  upon  the  land  embraced  in  the  Thomas  entry,  in  the  fall 
of  1879,  ^^^^r  ^^^  allowance  of  said  entry,  and  that  his  main  improvements 
are  upon  that  tract. 

Upon  these  facts  the  contention  on  the  part  of  Gomez  is  that  Oliver's  set- 
tlement, made  upon  land  which  was  embraced  in  the  Thomas  entry,  was 
unauthorized  and  void  for  all  purposes. 

I  have  been  unable  to  discover  any  authority  directly  in  point  upon  this 
question,  but  I  am  of  opinion  that  upon  principle,  the  point  raised  by  Gomez 
is  well  taken.  The  settlement  of  Oliver  was  made  not  <m  public  land,  but 
upon  land  which  had  been  segregated  from  the  public  domain.  Manifestly, 
then,  he  could  acquire  no  rights  to  the  tract  upon  which  he  settled.  If  he 
could  acquire  no  rights  under  the  pre-emption  law  to  the  tract  upon  which 
he  settled,  I  am  unable  to  discover  what  rights  he  can  assert  by  virtue  of 
such  settlement  to  an  adjoining  tract  occupying  a  different  status.  It  has 
been  repeatedly  held  by  this  Department  that  a  settlement  made  on  land 
covered  by  an  entry  is  as  against  the  government  of  no  effect  while  such 
entry  remains  uncanceled.  Likewise  a  settlement  made  upon  a  reservation 
is  as  against  the  government  of  no  effect  while  such  reservation  is  in  exist- 
ence.    Hosmer  vs.  Wallace  (97  U.  S.,  575).     But  it  is  said  that  Oliver's 
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settlement  was  for  the  entire  quarter,  that  his  claim  was  to  that  extent,  and 
therefore  that  his  settlement,  though  made  on  land  to  which  he  could  hope 
to  acquire  no  right,  was  nevertheless  good  to  the  remaining  part  of  the  same 
quarter.  Stated  in  general  terms  this  proposition  amounts  to  this:  Any 
qualified  pre-emptor  may  settle  on  a  tract  of  patented  land,  knowing  it  to  be 
such,  and  lay  claim  to  such  patented  tract  and  an  adjoining  tract  of  public 
land  under  the  pre  emption  law;  then  make  final  proof  for  the  whole  tract, 
showing  conclusively  that  he  did  not  reside  upon  the  public  land,  and  have 
that  tract  of  public  land  awarded  to  him  under  the  preemption  law.  Such 
proposition  is  to  my  mind  clearly  untenable.  It  is  quite  true  that  a  settle- 
ment made  on  any  part  of  a  quarter  section  oi  public  land  may  be  considered 
to  embrace  the  whole  quarter;  but  that  is  not  this  case  by  any  means.  A 
settlement  made  on  a  tract  of  land  segregated  from  the  public  domain,  the 
settler  knowing  or  bound  to  know  that  the  land  occupies  such  status,  is 
neither  in  law  nor  in  fact  any  settlement  at  all.     It  is  useless  for  all  purposes. 

Further,  it  is  shown  conclusively  that  Oliver's  so-called  settlement  was  not 
made  until  about  sixteen  months  after  the  pre-emption  declaratory  statement 
was  filed  in  the  local  office.  This  fact  of  itself  tends  somewhat  to  impeach 
his  good  faith.  It  is  quite  true  that  the  defects  in  such  filing  might  have 
been  cured  if  settlement  had  afterwards  been  made  prior  to  the  intervention 
of  an  adverse  claim  ;  but  in  this  case,  as  has  been  shown,  there  never  was  a 
settlement  by  Oliver  on  the  W.  J^  of  the  quarter,  such  as  the  law  contem- 
plates, and  his  filing  therefore  is  a  nullity. 

For  the  foregoing  reasons,  that  part  of  your  said  office  decision  which  al- 
lows the  Thomas  entry  to  remain  intact  is  affirmed,  and  that  part  holding 
the  Gomez  entry  for  cancellation  is  reversed. 

It  is  proper  to  say  in  this  connection  that  this  conclusion  is  reached  with- 
out reference  to  several  affidavits — one  by  Bellina,  and  another  by  Oliver-^ 
which  were  filed  after  the  case  was  closed  at  the  land  office,  and  have  not  for 
that  reason  been  considered.     See  Rule  72. 


WILLIAM  H.  GLASS. 

Commissioner  McFarland  to  W.  J.  Johnston,  Esq.y  Washington^  D,  C,  June  i,  1882. 

The  certificate  of  right  to  make  a  soldier's  additional  homestead  entry  for 
19.85  acres  in  name  of  William  H.  Glass,  issued  February  2,  1882,  may  be 
used  in  locating  a  40  acre  tract  by  paying  cash  for  the  excess  over  19.85 
acres. 


SAMUEL  MITCHELL. 

Soldier's  Additional  Homestead  Certificate, — Proceedings  where  such  certificate  has  been 

lost. 
Assistant  Commissioner  Stockslager  to  Henry  N.  Copp,  Washington,  D.  C,  December 

15,  1 886. 

I  am  in  receipt  of  your  letter  of  8th  inst.,  in  which  you  ask  that  the 
records  of  this  office  be  noted,  showing  loss  of  the  certificate  of  right  to 
make  an  additional  homestead  entry  for  5.89  acres  issued  by  my  predecessor 
January  8,  1883,  in  the  name  of  Samuel  Mitchell,  on  his  original  homestead 
entry  for  N.  >^  S.  E.  i^  and  N.  j^  S.  W.  J^  of  Sec.  13,  4  S.,  17  W.,  Ark., 
containing  15  4. 11  acres.  You  also  ask  that  a  new  certificate  of  right  be 
issued  in  name  of  Mr.  Mitchell,  and  state  that  you  will  furnish  an  indemnity 
bond,  if  such  is  necessary,  and  will  file  an  affidavit  that  you  forwarded  said 
certificate  of  right  to  the  cashier  of  the  First  National  Bank  of  Olympia, 
W.  T. ,  and  will  also  file  an  affidavit  of  said  cashier  that  the  certificate  has 
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never  been  received  by  him ;  and  in  reply  have  to  state  that  this  office  does 
not  recognize  .the  right  of  a  soldier  to  sell  or  transfer  his  right  to  make  an 
additional  homestead  entry,  and  the  fact  that  said  certificate  of  right  is  out- 
standing, is  no  bar  to  the  right  of  the  soldier  to  make  a  personal  entry  in 
his  name  at  any  time  prior  to  the  satisfaction  of  his  right  by  the  location  of 
said  certificate  of  right,  and  I  can  see  no  way  by  which  it  may  be  safe  and 
proper  for  me  to  issue  a  second  certificate  of  right  in  this  case. 

The  records  of  this  office  are  noted,  and  if  an  entry  is  made  by  Mr. 
Mitchell  or  in  his  name,  you  will  be  duly  informed  and  allowed  to  show 
cause  why  said  entry  should  not  be  patented. 


L.  D.  CHANDLER. 

* 

Soldier  5  Additional  Homestead. — The  exercise  in  person,  of  the  right  to  make  soldier's  ad- 
ditional entry,  pending  final  disposition  of  an  application  for  the  certification  of  such  right, 
precludes  further  action  on  said  application. 

Certificate — Attorney. — The  Department  will  not  consider  questions  between  attorney  and 
client,  arising  on  application  for  soldier's  additional  certificate,  where  the  claim  for  such 
certificate  no  longer  exists. 

Secretary  ViLAS  to  Commissioner  Stockslager,  October  9,  1888. 

On  June  6,  1882,  Messrs.  Heylmun  &  Kane,  as  attorneys  for  L.  D. 
Chandler,  filed  in  your  office  his  application  for  certification  of  soldier's  ad- 
ditional homestead  right. 

Pending  action  thereon,  and  on  April  2,  1886,  there  was  filed  in  your 
office  by  Messrs.  Sickels  &  Hickox,  as  attorneys  for  Chandler,  his  power  of 
attorney  in  favor  of  D.  K.  Sickels,  authorizing  the  latter  to  prosecute  the 
claim,  and  a  statement  by  said  attorneys  that  Chandler  ''now  desires  to 
make  an  entry  in  person  under  the  circular  of  February  13,  1883." 

On  examination  of  the  papers  in  the  case,  your  office  on  May  19,  1886, 
found  that  Chandler  was  entitled  to  the  right  of  soldier's  additional  entry, 
and  decided  that  he  might  ''exercise  his  right  to  make  a  personal  entry 
under  the  circular  of  February  13,  1883."     (^  L.  D.,  654;  9  C.  L.  O.,  232.) 

From  this  decision  A.  G.  Heylmun,  "  surviving  partner  of  Heylmun  & 
Kane,"  appealed,  claiming  generally  that  the  certificate  should  be  issued 
and  delivered  to  him. 

Pending  this  appeal,  it  appears  from  the  records  of  your  office,  Chandler 
went  to  the  local  office  at  Lamar,  Colorado,  and  there,  on  September  7, 
1887,  made  his  additional  entry  in  person. 

This  action  on  his  part  makes  it  unnecessary  to  consider  further  his  appli- 
cation for  certificate. 

As  the  certificate  would  be  only  the  evidence  of  his  right  to  make  entry, 
it  is  plain  that  its  issuance  now  would  not  serve  him,  as  he  has  already  exer- 
cised the  right.  No  judgment  on  the  question  of  his  right  to  certification, 
therefore,  will  be  rendered. 

Appellant  Heylmun  complains  of  the  substitution  by  Chandler  of  other 
attorneys,  without  notice  to  him.  This,  however,  is  a  matter  between  client 
and  attorney,  and  raises  questions  which  it  is  not  deemed  appropriate  for  the 
Department  to  consider,  the  fact  being  that  applicant,  having  exercised  his 
right,  has  removed  the  basis  of  his  claim  for  certification. 

The  appeal  is  therefore  dismissed. 


OWEN  McGRANN. 

Soldier's  Additional  Homestead. — Certificate  of  right  to  make  additional  entry  can  issue  for 
only  the  difference  between  the  original  entry  and  one  hundred  and  sixty  acres.  The 
original  entry  being  canceled  for  failure  to  make  final  proof,  residence  and  cultivation 
will  be  required  in  case  of  entry  under  additional  certificate. 
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Secretary  Lamar  to  Commissioner  SPARK^f  Ju/y  lo,  1886. 

With  your  letter  of  August  i,  1885,  were  transmitted  the  papers  relative 
to  the  application  of  Owen  McGrann  for  an  additional  homestead  claim 
under  the  provisions  of  Section  2306  of  the  Revised  Statutes. 

The  record  shows  that  on  June  13,  1863,  McGrann  made  a  homestead 
entry  No.  88,  of  the  N.  W.  }(  of  the  N.  W.  ^  and  Lot  7  of  Sec.  20,  T. 
114  N.,  R,  26  W.,  Henderson  (now  Redwood  Falls)  land  district,  Minne- 
sota. Said  entry  embraces  98.50  acres,  and  was  canceled  for  failure  to 
make  final  proof  within  the  time  prescribed  by  law.  On  December  9,  1884, 
McGrann  purchased  the  N.  W.  J^  of  the  N.  W.  ^  of  said  Sec.  20,  under 
the  provision  of  the  second  section  of  the  act  of  Congress  approved  June  15, 
1880  (21  Stat.,  237). 

It  was  decided  by  your  office  "that  as  the  original  entry  was  for  98.50 
acres,  a  certificate  of  right  could  only  be  issued  for  6f -so.acres,  and  the  con- 
ditions of  said  certificate  would  require  residence  upon  and  cultivation  of 
land  entered  thereby."  The  time  of  filing  said  application  does  not  appear 
in  the  record,  but  the  affidavit  accompanying  the  same  is  dated  Decem- 
ber 15,  1882,  and  the  request  of  your  office  to  the  Adjutant- General  United 
States  Array,  for  information,  is  dated  March  15,  1883,  and  hence  I  assume 
that  the  application  is  within  the  provision  of  departmental  circular  dated 
February  14,  1883  (i  L.  D.,  42;  9  C.  L.  O.,  232). 

Section  2306,  Revised  Statutes,  provides  that  "  every  person  entitled  under 
the  provisions  of  section  2304,  to  enter  a  homestead,  who  may  haVe  hereto- 
fore entered  under  the  homestead  laws  a  quantity  of  land  less  than  one 
hundred  and  sixty  acres,  shall  be  permitted  to  enter  so  much  of  the  land  as 
when  added  to  the  quantity  previously  entered  shall  not  exceed  one  hundred 
and  sixty  acres."  Under  the  provisions  of  said  act,  since  the  original  entry 
was  for  98.50  acres,  McGrann  is  entitled  to  enter  as  an  additional  homestead 
only  61.50  acres,  the  difference  between  the  amount  of  the  original  entry 
and  one  hundred  and  sixty  acres. 

It  is  strenuously  insisted  by  appellant  that  said  section  2306  does  not 
require  residence  and  cultivation  upon  the  tract  entered,  and  that  by  reason 
of  the  purchase  of  a  part  of  the  land  embraced  in  his  original  entry  under 
said  Act  of  June  15,  1880,  McGrann  complied  with  the  law  as  to  his  orig- 
inal entry,  and  is  entitled  to  a  certificate  free  from  conditions.  But  this 
contention  cannot  be  maintained. 

It  is  clear  that  the  law  contemplates  that  the  entryman  shall  comply  with 
the  requirements  of  the  homestead  law  as  to  residence  upon  and  cultivation 
of  the  land  covered  by  his  original  entry;  and  when  it  is  shown  that  the  en- 
tryman has  abandoned  his  original  entry,  then  he  must  show  the  required 
residence  and  cultivation  of  the  tract  covered  by  the  additional  entry,  in 
order  to  complete  title  thereto.  This  was  expressly  ruled  by  this  Depart- 
ment in  the  case  of  John  W.  Hayes  (3  C.  L.  O.,  21). 

While  it  may  be  considered  that  the  Act  of  June  15,  1880,  is  a  remedial 
statute,  and,  therefore,  should  be  construed  liberally,  yet  I  do  not  think  it 
was  ever  intended  by  Congress  to  extend  the  provisions  of  that  act  to  cases 
like  the  one  at  bar.     Said  decision  of  your  office  is  therefore  affirmed. 


JOHN  B.  COURTRIGHT. 

Life  Clause. — The  clause  relative  to  the  need  of  proof  that  the  soldier  is  alive  at  date  of 
location  should  not  be  inserted  in  certificates  issued  prior  to  February  13,  1883. 

Acting  Secretary  MULDROW  to  Acting  Commissioner  Stockslager,  yanuary  13, 1888. 

On  the  2oth  of  April,  1887,  the  Department  referred  to  your  office  for 
report  a  communication  from  A.  A.  Thomas,  Esq.,  of  this  city,  asking  that 
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the  Commissioner  of  the  General  Land  Office  be  directed  to  return  to  him 
intact  the  soldier's  additional  homestead  certificates  of  John  B.  Courtright 
and  others,  that  officer  having  refused  so  to  do. 

It  appears  from  your  report  in  this  matter,  dated  December  27,  1887,  that 
the  right  of  John  B.  Courtright  to  make  an  additional  homestead  entry  not 
exceeding  eighty  acres  was  duly  certified  by  the  General  Land  Office  Feb- 
ruary 7,  1878,  in  the  usual  form  and  in  accordance  with  practice  then  pre- 
vailing. 

Prior  to  the  year  1883,  this  certificate  was  located  on  a  tract  of  land  in 
the  San  Francisco  district,  California,  as  homestead  entry  No.  3395,  final 
No.  1825,  which  entry  was  canceled  December  11,  1884,  because  the  land 
embraced  in  it  was  found  by  the  Department  to  be  a  part  of  the  Morago 
Rancho.  A  note  of  cancellation  was  made  on  this  certificate  by  your  office, 
and  under  date  of  December  11,  1885,  a  new  certificate  was  issued,  which, 
unlike  the  other,  contained  what  is  familiarly  termed  the  *'  life  clause." 
Mr.  Thomas,  as  the  locating  agent  and  duly  authorized  attorney  of  record, 
refused  to  receive  this  last  certificate  because  it  was  not  like  the  former  one. 
He  contended,  and  still  contends,  that  he  is  entitled  to  receive  intact  the 
original  certificate,  and  that  the  Commissioner  of  the  General  Land  Office 
has  no  authority  to  change  said  certificate  or  mutilate  it  in  any  manner. 

The  subject  of  additional  homestead  entries,  and  the  "  life  clause  "  in  the 
certificate  of  additional  entry,  were  given  a  thorough  consideration  in  the 
case  of  Lars  Winqvist  (4  L.  D.,  323).  It  was  there  held:  (i)  That  the 
right  to  make  an  additional  entry  is  personal  and  not  assignable.  (2)  That 
a  certificate  showing  the  right  to  make  such  entry  may  proi>erly  contain  the 
expressed  condition,  *'if  shown  to  b^  still  living  at  date  of  application  to 
enter  in  his  name; "  and  (3)  That  this  rule  does  not  apply  to  cases  where  the 
additional  right  has  been  certified  prior  to  February  13,  1883,  or  to  cases 
pending  March  16,  1883. 

Applying  the  ruling  in  that  case  to  the  facts  in  this  one,  it  would  seem 
that  Mr.  Thomas  is  entitled  to  receive  intact  his  original  certificate  issued  in 
1878.  The  fact  that  the  entry  made  of  lands  in  California  was  canceled  be- 
cause the  land  was  not  subject  to  entry,  can  have  no  effect  on  the  original 
certificate.  That  certificate  having  been  issued  in  1878,  in  exact  accord 
with  the  rulings  then  in  force,  should  not  now  be  changed  in  any  manner, 
but  should  be  allowed  to  remain  intact,  and  directions  are  given  accord- 
ingly. 

Other  cases  like  this  should  receive  equal  treatment. 


JOHN  C.  RULAND'S  CHILDREN. 

Soldier's  Additional  Certificate — Attorney. — The  attorney  for  the  widow  of  a  deceased  sol- 
dier does  not  succeed  to  the  right  of  being  recognized  as  attorney  for  the  children,  in  case 
of  the  death  or  marriage  of  the  widow,  especially  if  the  guardian  of  the  children  has  con- 
stituted another  person  his  agent. 

Widow's  Right  Extinguished  by  Death. — As  certificate  was  not  issued  during  the  widow's 
life,  her  right  was  absolutely  extinguished  by  death,  notwithstanding  any  power  of  attor* 
ney  she  may  have  given,  coupled  with  an  interest  or  otherwbe. 

Secretary  Teller  to  Commissioner  McFarland,  March  14,  1884. 

I  enclose  herewith  a  motion  filed  February  2,  ultimo,  by  H.  N.  Copp,  in 
behalf  of  D.  H.  Talbot,  attorney,  for  a  review  of  my  decision  of  21st  Janu- 
ary, 1884,  directing  you  to  recognize  O.  N.  Tindall,  and  deliver  to  him  a 
proper  certificate  of  the  right  of  the  minor  orphan  children  of  John  C.  Ru- 
land,  deceased,  to  enter  eighty  acres  of  land  as  additional  to  his  original 
homestead  entry  No.  677,  made  July  3,  1863,  at  Winnebago  City,  Minne- 
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sota;  said  right  having  accrued  in  such  children  under  Section  2307  of  the 
Revised  Statutes. 

The  claim  is  made  that  said  Talbot  having  some  years  since,  in  her  life- 
time, presented  an  application  for  certification  in  behalf  of  Mary  A.  Ruland, 
widow  of  skid  deceased  soldier,  and  she  having  died  without  having  obtained 
it,  he,  her  attorney,  by  reason  of  having  so  filed  and  proved  her  claim,  is  en- 
titled to  have  custody  and  control  of  the  certificate  now  due  to  the  children. 
In  other  words,  the  position  is  assumed  that  the  attorney  of  the  widow  suc- 
ceeds to  the  right  of  being  recognized  as  attorney  for  children  on  whom 
the  law  casts  the  right  in  the  event  of  the  death  or  marriage  of  the  widow ; 
and  this,  even  though  the  proper  guardian  of  such  children  has,  by  due  ap- 
pointment and  power  of  attorney,  constituted  another  person  his  agent  to 
represent  the  right  of  his  wards. 

It  is  not  necessary  to  state  the  reasons  which  negative  such  conclusion. 
There  is  absolutely  nothing  in  the  whole  range  of  authorities  to  support  it. 
Even  where  the  right  descends  to  heirs,  the  power  of  attorney  granted  by 
an  individual  is  revoked  by  his  death,  and  so  much  the  more  when  the  per- 
sons succeeding  to  the  right  take  not  as  heirs,  and  not  from  the  widow,  but 
by  appointment  of  the  statute,  as  donees  of  the  Government,  as  children  of 
the  soldier  to  whose  right  they  are  substituted  when  there  is  no  widow,  or  in 
the  event  of  her  death  or  marriage. 

It  was  accordingly  stated  in  my  decision  that,  ''  the  widow  having  died 
before  the  claim  was  approved  by  your  office,  it  can  not  now  be  recognized.*' 
That  is,  her  claim,  being  a  right  for  her  life  only,  or  until  her  marriage, 
ceased  at  her  death,  was  extinguished  absolutely. 

The  right  of  the  children  is  entirely  independent  of  that  of  the  widow  or 
that  of  the  deceased  soldier..  True,  it  can  only  come  into  exercise  when  they 
can  no  longer  interpose  theirs,  and  may  be  defeated  by  such  interposition, 
but  only  when  such  preceding  right  has  been  lawfully  exercised. 

This  Department  is  therefore  to  deal  only  with  the  claim  before  it,  and 
recognize  Only  such  attorney  for  its  prosecution  as  may  be  designated  by  the 
real  claimant ;  and  in  this  view  I  see  no  error  in  the  decision  already  ren- 
dered in  this  case.     The  motion  for  review  is  denied. 

[Our  motion  for  review  in  this  matter  was  based  upon  the  James  Brown 
ruling,  published  November  15,  page  257 — whereby  a  certificate  was  issued  to 
a  dead  man's  attorney.  The  Brown  certificate  has  been  or  will  be  used  to 
make  an  entry  in  the  name  of  this  dead  man,  and  doubtless  a  patetit  will  is- 
sue in  the  dead  man's  name  in  due  course.  It  is  possible  that  the  Secretary 
did  not  fully  appreciate  the  facts  in  the  Brown  case. — Editor.] 


J.  B.  HAGGIN. 

Soldiet^s  Additional  Homestead — Certification. — ^The  certification  of  the  additional  right 
conferred  no  privilege  that  could  properly  become  the  subject  of  bargain  and  sale,  and  a 
transferee  could  have  no  other  or  different  rights  because  of  such  certification,  and  in  no 
case  a  greater  right  than  the  entryman. 

The  right  to  make  a  soldier's  additional  homestead  entry  does  not  exist  where  the  period 
of  military  service  is  less  than  90  days. 

Secretary  ViLAS  to  Commissioner  Stocks  LAGER,  September  I,  1888. 

I  have  arrived  at  the  conclusion  that  said  act  does  not  apply  to  said 
soldier,  and  that  he  acquired  no  right  by  his  said  entry,  but  for  a  different 
reason. 

Section  2306  gives  the  right  to  an  additional  homestead  under  certain 
circumstances  to  those  only  who  are  entitled  under  the  provisions  of  Sec. 
2304  to  enter  a  homestead,  etc.,  and  said  Sec.  2304  is  applicable  by  its 
terms  only  to  those  who  served  in  the  Army  of  the  United  States,  "etc.,  for 
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ninety  days  (the  original  Act  of  June  8,  1872,  said  ninety  days  or  more), 
and  a  copy  of  the  said  soldier's  discharge  attached  to  the  entry  herein  dis- 
closes the  fact  that  he  enlisted  on  the  loth  day  of  September,  1864,  to  serve 
sixty  days,  and  was  discharged  on  the  2d  day  of  December,  1864,  having 
served  but  eighty-three  days  in  all. 

This  seems  to  have  been  overlooked  heretofore,  but  as  it  is  conclusive  of 
the  case,  it  will  be  unnecessary  to  discuss  the  military  status  of  the  **  En- 
rolled Missouri  Militia." 

Your  said  decision  is  therefore  affirmed,  and  said  entry  will  be  canceled. 


WILLIAM  FRENCH. 

Soldier^ 5  Additional  Homestead  Entry — Certificate  Inadvertently  Issued — Good  Faith — 
Non-assignable. — Where  a  certificate  issues  improperly  and  inadvertently,  stating  that  a 
certain  party  is  entitled  to  make  an  additional  homestead  entry  when  he  is  not  so  entitled, 
the  entry  made  thereander  should  be  canceled.  As  the  right  to  make  a  homestead  entry 
is  a  personal  right,  the  af^ignment  of  such  certificate  cannot  be  recognized.  A  purchaser 
takes  it  subject  to  any  defects,  and  cannot  be  treated  as  "  an  innocent  purchaser." 

Acting  Secretary  JosLYN  to  Commissioner  McFarland,  August  30,  1 883. 

I  have  considered  the  case  presented  on  appeal  from  your  decision  of 
September  12,  1882,  cancelling  the  additional  homestead  entry  made  in  the 
name  of  William  French,  for  the  W.  J^  of  the  S.  E.  %,  and  the  S.  W.  y^ 
of  the  N.  E.  y^  of  Sec.  17,  Twp.  16  N.,  R.  i  E.,  H.  M.,  Humboldt,  Cali- 
fornia. 

It  appears  that  your  office,  March  8,  1878,  issued  a  certificate  to  William 
French,  showing  that  he  was  entitled  to  make  an  additional  homestead  en- 
try not  exceeding  one  hundred  and  twenty  acres,  and  it  also  appears  that 
such  right  was  based  on  military  service  performed  in  the  '*  Missouri  Home 
Guard,"  by  the  said  French. 

July  5,  1878,  application  to  enter  the  above  described  land  was  granted 
by  the  local  office,  and  final  certificate  No.  204  issued,  which  was  canceled 
by  your  order  of  September  12,  1882,  on  the  ground  that  members  of  the 
"  Missouri  Home  Guard"  are  not  entitled  to  the  benefits  of  Section  2306 
of  the  Revised  Statutes. 

Counsel  for  the  present  holder  of  the  certified  right  of  French  alleges  that 
the  issuance  of  the  certificate  by  your  office  was  conclusive ;  that  the  cancel- 
lation of  the  entry,  without  any  new  facts,  and  without  a  re-hearing,  or 
notice  to  the  party  in  interest,  was  error,  and  that  the  present  owner  of  the 
scrip  purchased  the  same  for  a  valuable  consideration,  after  the  seal  and 
certificate  of  your  office  had  been  attached  to  the  same,  without  notice  of 
any  defect,  and  is  therefore  entitled  to  protection  as  an  innocent  purchaser. 

It  will  be  observed  that  the  assignment  of  error  is  based  on  the  a.ssump- 
tion  that  the  soldier's  right  to  make  an  additional  homestead  entry  is  assign- 
able, and  that  the  rules  which  govern  paper  of  a  negotiable  character  are 
applicable  in  this  case ;  but  this  theory  is  without  foundation  in  law. 

The  right  to  make  entries  of  this  character  was  conferred  by  the  Act  of 
June  8,  1872  (17  Stat.,  333),  which  provided  in  Section  i,  "That  every 
private  soldier  and  officer,  who  has  served  in  the  army  of  the  United  States 
during  the  recent  rebellion  for  ninety  days  or  more,  and  who  was  honorably 
discharged,  and  has  remained  loyal  to  the  Government  ♦  ♦  *  *  shall, 
on  compliance  with  the  provisions  of  an  act  entitled  "An  Act  to  secure 
homesteads  to  actual  settlers  on  the  public  domain,"  and  the  acts  amenda- 
tory thereof,  as  hereinafter  modified,  be  entitled  to  enter  upon  and  receive 
patents  for  a  quantity  of  public  lands  (not  mineral)  not  exceeding  one  hun- 
dred and  sixtv  acres.     *     *    *     * 

"  Sec.  2.  That  any  person  entitled  under  the  provisions  of  the  foregoing 
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section  to  enter  a  homestead,  who  may  have  heretofore  entered,  under  the 
homestead  laws,  a  quantity  of  land  less  than  one  hundred  and  sixty  acres, 
shall  be  permitted  to  enter  under  the  provisions  of  this  act,  so  much  land 
contiguous  to  the  tract  embraced  in  the  first  entry,  as  when  added  to  the 
quantity  previously  entered,  shall  not  exceed  one  hundred  and  sixty  acres.*' 

The  section  last  quoted  was  amended  March  3,  1873  ('7  Stat.,  605),  so  as 
to  read  as  follows : 

''Any  person  entitled  under  the  provisions  of  the  foregoing  section  to 
enter  a  homestead,  who  may  have  heretofore  entered  under  the  homestead 
laws  a  quantity  of  land  less  than  one  hundred  and  sixty  acres,  shall  be  per- 
mitted to  enter  so  much  land  as,  when  added  to  the  quantity  previously  en- 
tered, shall  not  exceed  one  hundred  and  sixty  acres." 

It  will  thus  be  seen  that  the  right  was  a  personal  right,  founded  upon  mil- 
itary service,  and  granted  to  soldiers  who  had,  in  part,  exercised  their  rights 
under  the  general  homestead  laws.  By  nothing  in  the  act  itself,  the  amend- 
ment thereto,  or  subsequent  legislation,  has  this  enlarged  privilege  of  the 
soldier  been  made  assignable.  This  Department  held.  May  17,  1876 
(Copp's  L.  L.,  1882,  p.  486),  that  such  right  was  not  assignable,  that  the 
application  should  be  made  in  person,  and  that  in  all  cases  the  applicant 
should  be  required  to  make  oath  that  he  has  not  made,  or  agreed  to  make, 
any  sale,  transfer,  pledge,  or  other  disposition  of  his  right  to  make  the  entry 
on  the  land  which  he  applies  to  enter.  This  decision  was  modified  March 
10,  1877,  so  as  ''  to  ^llow  entries  to  be  made  by  the  agents  or  attorneys  of 
the  party  originally  entitled  to  the  entry,  but  only  after  the  claim  has  been 
presented  to  you,  and  certified  as  valid,  and  that  the  party  is  entitled  to  the 
amount  of  land  claimed,  under  such  instructions  and  regulations  as  you  may 
prescribe."  (Copp's  L.  L.,  1882,  p.  478.)  By  reason  of  the  applicant 
being  excused  from  personal  attendance  at  the  district  office,  these  claims 
found  their  way  legitimately  into  the  hands  of  attorneys  and  agents,  but 
many  of  them  were  in  effect  assigned  by  means  of  two  powers  of  attorney, 
one  to  locate  and  one  to  sell,  and  were  thus  treated  as  properly  subject  to 
sale  and  transfer  under  cover  of  an  assumed  agency;  but  this  action  did  not 
change  the  fact  that  the  soldier's  right  was  not  assignable.  The  whole 
transaction  in  your  office,  from  the  application  for  a  certificate  to  the  issu- 
ance of  a  patent,  was  in  the  name  of  the  soldier ;  and  if,  by  treating  non- 
assignable rights  as  assignable,  other  parties  became  thus  possessed  of  the 
soldier's  right,  they  took  it  subject  to  any  defect  that  would  have  defeated 
the  claim  in  the  hands  of  the  soldier. 

In  this  case,  your  office,  through  inadvertence,  certified  that  French  was 
entitled  to  enter  one  hundred  and  twenty  acres  of  land;  but  inasmuch  as  the 
military  service  upon  which  such  right  depended  had  been  performed  in  a 
State  organization,  and  French  had  never  been  mustered  into  or  discharged 
from  the  service  of  the  United  States,  such  certificate  was  absolutely  void, 
and  conferred  no  right  on  him  or  any  purchaser  thereof.  In  the  hands  of 
French  the  certificate  was  worthless,  and  it  was  equally  so  in  the  possession 
of  any  one  substituting  himself  for  French.  The  transfer  of  a  right  that 
never  existed  could  not  operate  to  create  an  obligation  on  the  part  of  the 
Government,  where  no  authority  for  the  transfer  had  been  created  by  law. 

Respecting  notice  to  the  party  in  interest,  it  appears  that  your  office  took 
up  this  case  in  the  regular  course  of  business,  and  having  concluded  that 
the  entry  should  be  canceled,  you  informed  the  Register  and  Receiver  of 
your  conclusion.  This  action  of  your  office  is,  however,  subject  to  appeal, 
and  the  party  in  interest  has  availed  himself  of  his  right,  the  case  being  now 
regularly  before  this  Department  on  appeal.  The  right  of  the  party  affected 
by  your  decision  to  have  a  full  hearing  has  in  no  manner  been  abridged,  all 
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the  facts  necessary  to  a  consideration  of  the  case  being  fully  before  this  De- 
partment. 
Your  decision  is  therefore  affirmed. 


JOHN  M.  WALKER  et  al. 

Additional  Right  not  Assignable. — The  right  to  make  soldier's  additional  homestead  entry 
is  not  assignable. 

A  certificate  of  the  original  right  will  not  be  issued  where  it  appears  that  the  soldier  has 
parted  with  his  interest  therein,  and  that  such  certificate  if  issued  would  inure  to  the  ben- 
efit of  the  assignee.     Such  cases  are  not  protected  by  the  circular  of  February  13,  1883. 

Secretary  Vilas  to  Commissioner  Stockslager,  December  24, 1888. 

By  letter  of  October  7,  1887,  your  office,  pursuant  to  an  order  from  the 
Department  dated  March  17,  1887  (S  L.  D.,  504),  transmitted  the  papers 
in  the  case  of  John  M.  Walker  et  aL^  involving  the  question  of  the  certifi- 
cation of  soldiers'  additional  homestead  right.  The  names  of  the  claimants 
are  set  out  in  your  said  office  letter. 

It  appears  that  on  April  20,  1882,  there  was  filed  in  your  office  the  ap- 
plication of  John  M.  Walker  for  certification  of  additional  homestead  right; 
that  on  August  12,  1886,  your  office  considered  the  application  and  held 
that  his  military  service  was  duly  established,  and  that  he  was  entitled  to 
an  additional  entry  of  eighty  acres,  but  declined  to  issue  a  certificate  to 
that  effect. 

Afterwards,  on  August  20,  1886,  the  Acting  Commissioner  took  up  and 
considered  the  remaining  applications  involved  in  this  case,  and  decided  that 
as  said  claims  ''  are  similar  to  the  Walker  case  they  cannot  be  certified  to 
for  the  reasons  therein  mentioned,'*  and  stated  further  that,  "the  parties,  if 
qualified,  may  make  their  personal  entries  under  instructions  contained  in 
official  circular  on  the  subject  dated  February  13,  1883." 

From  these  two  decisions  a  joint  appeal  was  filed,  and  the  question  is  now 
here  for  adjudication. 

The  law  granting  additional  homestead  rights  to  soldiers  is  found  in  Sec- 
tion 2306  of  the  Revised  Statutes,  as  follows : 

Every  person  entitled,  under  the  provisions  of  Section  2304,  to  enter  a  homestead,  who 
may  have  heretofore  entered,  under  the  homestead  laws,  a  quantity  of  land  less  than  one 
hundred  and  sixty  acres,  shall  be  permitted  to  enter  so  much  land  as,  when  added  to  the 
quantity  previously  entered,  shall  not  exceed  one  hundred  and  sixty  acres. 

Section  2304  grants  the  right  of  homestead  entry,  with  certain  conditions, 
to  soldiers. 

There  is  no  provision  in  this  statute  or  any  other,  requiring  your  office  to 
issue  a  certificate  of  the  additional  homestead  right  to  any  individual,  nor  is 
it  claimed  by  the  appellees  that  the  law  directs  the  issuance  of  such  certificate. 

The  claims  here  are  based  on  the  provisions  of  certain  circulars  heretofore 
issued  by  the  Land  Department. 

By  circular  of  August  5,  1874,  applicants  for  soldier's  additional  home- 
stead entry  were  relieved  from  the  requirement  of  going  in  person  to  the 
local  office  to  make  the  affidavit  required  in  such  cases,  and  it  was  provided 
that  such  affidavit  might  be  made  before  the  clerk  of  any  court  of  record  for 
the  county  in  which  the  applicant  resided,  and  transmitted  with  the  applica- 
tion and  fees  by  mail  or  through  an  attorney  to  the  proper  land  office. 

This  regulation,  however,  led  to  so  many  abuses,  that  Secretary  Chandler, 
on  May  17,  1876,  directed  the  abandonment  of  the  practice  and  required  all 
such  applicants  to  appear  in  person  before  the  proper  local  officers.  His 
letter  to  your  office  is  as  follows : 

I  have  considered  your  report  of  the  9th  instant,  upon  the  subject  of  frauds  in  soldiers' 
additional  homestead  entries,  by  which  it  appears  that  large  numbers  of  entries  have  been 
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made  upon  forged  applications,  and  genuine  applications  by  parties  not  entitled,  and  that 
the  right  to  make  such  entries  is  the  subject  of  sale  and  transfer,  effected  by  means  of  two 
powers  of  attorney — one  to  make  the  entry,  and  the  other  to  sell  the  land  when  entered. 

Your  instructions  of  August  5,  1874,  approved  by  the  Department,  provided  that  the  re- 
quisite affidavit  in  this  class  of  cases  might  be  made  before  the  clerk  of  any  court  of  record 
for  the  county  in  which  the  applicant  resided,  and  transmitted  with  the  application  and  fees 
by  mail,  or  through  an  attorney  to  the  land  office  of  the  district  in  which  the  land  applied 
for  should  be  situated. 

The  purpose  of  this  regulation  was  to  relieve  the  applicant  of  the  alleged  hardship  im- 
posed by  the  requirement  of  personal  attendance  at  the  land  office  of  the  district  in  which 
the  entry  is  to  be  made. 

While  it  is  doubtless  true  that  the  requirement  of  personal  attendance  in  many  cases  must 
cause  inconvenience  and  expense  to  the  applicant,  experience  has  demonstrated  that  to  dis- 
pense with  it  will  open  the  door  to  frauds  of  serious  magnitude,  and  that  under  existing  laws 
the  requirement  is  essential  to  the  protection  of  the  interests  of  the  Government. 

I  have,  therefore,  to  direct  that  the  instructions  embodied  in  your  circular  of  August  5, 
1874,  be  revoked,  and  that  in  future  all  persons  entitled  to  enter  additional  homesteads  be 
required  to  make  their  applications  in  person,  with  due  proof  of  identity,  at  the  land  office 
of  the  district  in  which  the  desired  land  is  situated,  and  that  the  affidavit  required  by  the 
regulations  of  this  Department  upon  such  applications  be  made  before  the  Register  and  Re- 
ceiver of  such  office ;  and  further  that  no  entry  of  such  homestead  be  permitted  by  attorney. 

The  foregoing  requirements  are  believed  by  me,  after  a  careful  examination  of  the  sub- 
ject, to  be  necessary  for  the  protection  of  the  Government  against  fraudulent  entiies,  and  I 
am  also  satisfied  that  they  are  fully  sustained  by  the  statute  regulating  homesteads.  .  .  . 
The  right  to  make  entry  is  not  assignable,  and  in  all  cases  the  applicant  should  be  required 
to  make  oath  that  he  has  not  made  or  agreed  to  make  any  sale,  transfer,  pledge,  or  other 
disposition  of  his  right  to  make  the  entry,  or  the  land  which  he  applies  to  enter.  (2  C.  L. 
L.,  486.) 

These  regulations  were  made  applicable  to  applications  and  entries  then 
pending. 

Instructions  thereunder  were  issued  May  22,  1876  (Ibid.,  488). 

Afterwards  on  July  10,  1876,  Secretary  Chandler  modified  his  instruc- 
tions so  as  to  except  from  their  operation  entries  pending  at  the  date  of  such 
instructions,  as  follows: 

Referring  to  my  communication  of  the  17th  of  May,  1877,  upon  the  subject  of  soldiers' 
additional  homestead  entries,  it  now  appears  that  owing  to  the  death  or  change  of  residence 
of  the  soldier  it  is  oflep  difficult,  and  in  many  cases  impossible,  to  procure  his  attendance  at 
the  local  land  office  for  the  purpose  of  making  the  required  affidavit,  and  in  other  cases 
where  the  entry  has  been  made  at  a  land  office  remote  from  the  residence  of  the  soldier  and 
the  land  subseqaentiy  sold,  the  soldier  has  no  longer  any  inducement  to  comply  with  the 
order  of  May  17th,  above  referred  to.  I  have  therefore  determined  to  modify  my  order  of 
the  date  above  mentioned  so  far  as  the  same  relates  to  applications  for  entry  which  were 
pending  at  its  date,  and  to  allow  all  such  entries  as  appear  to  have  been  made  by  a  duly 
qualified  person  in  accordance  with  the  regulations  of  the  Department  then  in  force.  .  .  All 
entries  made  subsequent  to  May  17,  1876,  will  be  governed  by  the  regulations  now  in  force. 
(/^fV/.,  480.) 

By  letter  of  March  10,  1877,  the  Secretary  further  modified  his  order  of 
May  17,  1876,  as  follows: 

I  have  considered  your  report  of  the  1 7th  ultimo,  in  relation  to  soldiers*  additional  home- 
stead entries,  and  in  view  of  the  facts  therein  stated,  I  have  determined  to  modify  my  deci- 
sion of  May  17,  1876,  so  as  to  permit  entries  to  be  made  in  the  following  cases,  viz. : 

1st.  Toose  presented  prior  to  order  of  March  20, 1876,  suspending  all  entries  of  this  kind, 
and  rejected  for  reasons  insufficient  in  law  to  bar  their  reception,  but  kept  alive  by  appeal, 
which  by  such  rejection  were  postponed  beyond  the  date  of  the  order,  and  so  lost. 

2d.  Those  actually  in  the  hands  of  agents  or  attorneys  at  the  date  of  the  promulgation  of 
your  instructions  of  May  22d  last,  in  execution  of  my  decision  of  the  17th  of  the  same 
month,  which,  under  said  instructions,  have  not  been  recognized,  and  which  still  remain  in 
the  hands  of  such  agents  or  attorneys ;  and 

3d.  To  allow  entries  to  be  made  by  the  agents  or  attorneys  of  the  party  originally  entitled 
to  the  entry,  but  only  after  the  claim  has  been  presented  to  you  and  certified  as  valid,  and 
that  the  party  is  entitled  to  the  amount  of  land  claimed,  under  such  instructions  and  regula- 
ttOBB  as  you  may  prescribe.     {Ilnd.,  478.) 

Thereupon  the  circular  of  May  17,  1877,  embodying  said  instructions, 
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was  issued.  After  describing  the  papers  necessary  to  be  presented  with  the 
application  for  additional  entry,  the  circular  concluded : 

When  these  papers  are  filed  and  examined,  they  will,  if  found  satisfactory,  be  returned 
with  a  certificate  attached,  recognizing  the  right  to  make  additional  entry  under  the  law; 
and  when  presented  with  a  proper  application  at  any  district  land  office,  either  by  the  party 
entitled,  or  his  agent  or  attorney,  they  will  be  accepted  by  the  Register  and  Receirer,  and 
forwarded  with  the  entry  papers  to  this  office,  in  the  usual  manner,     {/bid.) 

Thus  the  practice  of  certifying  to  the  right  to  make  additional  homestead 
entry  originated. 

This  practice  continued  until  1883,  when  it  was  discontinued  by  the  cir- 
cular of  February  13.     Smith  Hatfield  etaL     (6  L.  D.,  557.) 

Said  circular  of  February  13,  is  as  follows.     [See  p.  546. — Editor.] 

It  is  under  the  last  clause  of  this  circular  that  the  applicants  here  urge 
their  claim  for  certification.  They  say  they  were  excepted  from  the  general 
provisions  of  the  circular,  inasmuch  as  their  applications  were  pending  at 
the  date  of  the  circular,  or  were  filed  prior  to  March  16,  1883. 

The  question  thus  presented  is  much  simplified  by  certain  statements  and 
admissions  made  in  a  brief  filed  in  the  case  and  sworn  to  by  M.  J.  Wine,  as 
attorney  for  the  claimants. 

Mr.  Wine  says  that  he  personally  visited  each  of  the  applicants  for  the 
purpose  of  securing  a  transfer  to  himself  of  the  rights  here  in  question ;  that 
he  stated  (to  each),  *'  that  no  bargain  for  the  sale  or  transfer  of  these  rights 
could  be  made  until  after  he  had  made  application  for  entry  under  the  reg- 
ulations then  in  force.  Applications,  duly  prepared  and  executed,  were  then 
delivered  to  me  to  file  as  his  attorney  for  certification  and  location,  and  by 
my  directions  were  filed  in  the  General  Land  Office.  Subsequently  I  bar- 
gained with  each  of  these  applicants  for  his  right  to  make  these  locations.  I 
paid  them  a  certain  amount  in  cash  at  the  time,  and  agreed  to  pay  them  a 
larger  sum  when  their  rights  to  make  such  entries  should  have  been  ascer- 
tained to  be  valid I  ask  permission  to  state  some  of  my  reasons 

for  believing  that  such  claims  were  legal  and  proper ;  that  I  had  a  perfect 
right  to  buy  them  upon  the  conditions  and  at  the  time  I  did.'' 

Here  is  an  express  declaration  on  oath  that  the  soldiers  originally  inter- 
ested in  these  additional  rights  have  parted  with  their  respective  interests 
therein,  and  have  received  part  of  the  consideration  agreed  on  ;  that  the  ap- 
plications were  filed  by  the  assignee  with  the  understanding  that  he  should 
be  the  beneficiary  upon  issuance  of  the  certificates. 

Such  cases  are  not  protected  by  the  last  clause  of  the  circular  of  February 
13,  1883. 

That  clause  merely  provided  that  the  rules  laid  down  in  the  circular 
should  not  apply  to  cases  then  on  file,  or  to  those  filed  prior  to  March  16, 
1883.  The  rules  referred  to  are  numbered  i,  2,  and  3  in  the  circular,  and 
provided  that  the  applicant  must  present  himself  at  the  proper  local  office, 
make  his  application  as  in  other  cases,  and  make  certain  affidavits.  But 
exemption  from  compliance  with  these  rules  in  no  way  authorized  the  assign- 
ment of  the  additional  homestead  right,  for  the  second  clause  of  the  same 
circular  declares  that  the  additional  homestead  right  "  is  2,  personal  one ^  and 
is  not  transferable  nor  subject  to  assignment  or  lien,  nor  can  it  be  exercised 
by  another.** 

Nor  was  this  latter  declaration  a  new  one  in  1883.  Under  circular  in- 
structions of  September  i,  1879  (^  C.  L.  O.,  160),  the  applicant  was  re- 
quired to  swear,  ' '  that  I  have  not  sold  my  additional  homestead  claim,  and 
that  I  have  not  made  any  prior  application  for  an  additional  homestead 
certificate.**  So  in  the  instructions  of  Secretary  Chandler,  of  May  17, 1876, 
supra^  it  is  said  : 
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The  right  to  make  the  entry  is  not  assignable,  and  in  all  cases  the  applicant  should  be 
required  to  make  oath  that  he  has  not  made  ^r  agreed  to  make  any  sale,  transfer,  pledge, 
or  other  disposition  of  his  right  to  make  the  entry,  or  the  land  which  he  applies  to  enter. 

See  also  instructions  of  May  17,  1877  (2  C.  L.  L  ,  478). 

It  thtis  appears  that  the  Department  has  constantly  adhered  to  the  opinion 
that  these  rights  are  not  assignable.* 

The  case  here  presented  is  one  of  speculation  in  these  rights,  an  abuse 
which  the  circular  instructions  of  this  Dep>artment  have  throughout  been 
intended  to  prevent.  The  practice  of  certification  itself  was  but  a  device 
adopted  by  the  Department  in  its  efforts  to  secure  to  the  soldier  the  benefits 
of  the  law.  The  practice  proved  a  failure,  and  after  full  trial  was  aban- 
doned in  the  circular  of  1883. 

The  assignee  herein  asks  that  certificates  be  issued  for  his  benefit  on 
claims  which  he  purchased  in  violation  of  the  repeated  instructions  of  this 
Department. 

His  petition  is  denied,  and  for  the  reasons  herein  stated  the  decision  ap- 
pealed from  is  affirmed. 

This  decision  will  in  no  manner  interfere  with  the  right  of  additional 
entry  in  any  soldier  who  is  entitled  under  the  law  to  make  such  entry. 


JOSEPH  W.  JONES. 

Certificate  Obtained  by  Fraud, — The  right  to  make  soldier's  additional  homestead  entry  is 
not  assignable. 

A  soldier's  additional  homestead  entry,  based  upon  a  certificate  of  right  obtained  by  false 
statements,  will  not  justify  the  allowance  of  an  application  to  purchase  the  land  covered 
thereby  under  section  2,  Act  of  June  15,  1880. 

A  transferee,  holding  in  good  faith  under  such  a  location,  may  be  given  a  preferred  right 
to  secure  title  in  his  own  name,  under  the  homestead  laws,  if  he  has  not  previously  ex- 
hausted his  rights  thereunder. 

Secretary  NoBLE  to  Acting  Commissioner  Stone,  August  I,  1889. 

I  have  considered  the  appeal  of  Joseph  W.  Jones,  from  your  office  deci- 
sion of  December  30,  1886,  holding  for  cancellation  soldier's  additional 
homestead  entry,  final  certificate  No.  22,  made  in  the  name  of  Archbell 
Callaway,  for  the  8.  E.  %  of  the  N.  W.  ^,  the  S.  W.  \{  of  the  N.  E.  %, 
and  the  N.  W.  y^  of  the  S.  E.  }i^  of  Sec.  14,  T.  43  N.,  R.  10  W.,  M.  D. 
M.,  Shasta,  Calitornia,  land  district. 

Final  certificate  was  issued  for  this  entry  May  13,  1879.  By  letter  of 
October  7,  1884,  your  office  notified  the  local  officers  that  said  entry  was 
illegal  "  for  the  reason  that  the  party  Archibald  Callaway  exhausted  his 
rights  under  the  homestead  laws  by  making  an  additional  entry  at  Wausau, 
Wisconsin,  February  2,  1875,**  *^^  that  sixty  days  would  be  allowed  the 
parties  "  within  which  to  show  cause  why  said  entry  should  not  be  canceled, 
or  to  file  in  your  office  an  application  accompanied  by  the  Government 
price  of  the  lands  and  the  proofs  specified  on  pages  16  and  17  of  circular  of 
this  office  dated  March  i,  1884,  to  purchase  the  lands  under  the  Act  of  June 
15,  1880." 

On  February  14,  1885,  John  Mullan,  as  attorney  for  Jones,  filed  in  your 
office  a  petition  asking  that  said  decision  <'  be  not  put  into  execution,  but 
that  the  same  may  be  suspended  and  its  execution  be  stayed  until  I  can  lay 
before  you  hereafter  and  fully  all  the  facts  in  regard  thereto,  and  to  show 

•HOFFMAN  vs.  BARNES  rr  al. 

The  right  to  make  a  soldier's  additional  homestead  entry  is  not  assignable. 

An  application  to  make  a  soldier^s  additional  entry,  under  a  certificate  of  right  requiring  residence  to  perfect 
the  same,  by  one  acting  nominally  as  the  aeent  of  the  soldier,  but  in  fact  for  himself,  and  without  any  inten- 
ti<Hi  on  the  part  of  the  soldier  to  comply  with  the  law,  is  illegal,  and  can  not  be  allowed. 

Firwt  Assistant  Secretary  Chandx.br  to  Acting  Commissioner  Stonb,  y»ne  13, 1889.    (8  L.  D.,  609.) 
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you  the  equities,  if  not  the  legal  rights  of  said  Jones  in  these  premises." 
The  record  now  before  me  does  not  show  what  disposition  was  made  of  this 
petition. 

No  further  papers  seem  to  have  been  filed  in  or  steps  taken  by  your  office 
in  the  case  until  December  30,  1886,  when  the  case  seems  to  have  been 
further  considered,  and  in  letter  of  that  date,  after  reciting  the  letter  of 
October  7,  1884,  it  is  said,  "  in  reference  thereto  I  have  to  state  that  as  the 
above  additional  homestead  entry  is  illegal,  there  is  no  authority  of  law  to 
permit  the  assignee  to  purchase  the  land  under  the  Act  of  June  15,  1880; 
hence  the  above  letter  of  my  predecessor  is  revoked  as  to  that  portion,  and 
the  entry  is  this  day  held  for  cancellation  subject  to  usual  right  of  appeal." 

Jones  filed  an  appeal  from  that  decision,  filing  therewith  his  affidavit 
claiming  to  set  forth  all  the  facts,  which  statement  is  in  substance  as  follows: 
Relying  upon  the  certificate  of  the  Commissioner  of  the  General  Land 
Office,  he  purchased  Callaway's  soldier's  additional  homestead  right,  paying 
therefor  the  sum  of  f  390,  and  made  entry  thereunder  for  the  S.  E.  ^  of 
the  N.  W.  ^,  the  S.  W.  %  of  the  N.  E.  }i,  and  the  N.  W.  ^  of  the  S.  E. 
^  of  Sec.  14,  T.  43  N.,  R.  10  W.,  M.  D.  M.  At  the  time  of  making  said 
entry  he  had  possession  of  and  occupied  said  l^nd,  and  had  thereon  improve- 
ments consisting  of  a  comfortable  four-room  dwelling  house  which  cost 
I500,  a  frame  barn  one  hundred  and  sixty  feet  by  fifty-six  feet  which  cost 
f  1000,  a  granary  eighteen  feet  by  twenty  feet  which  cost  {200,  a  small  or- 
chard which  cost  $50,  a  frame  milk  house  which  cost  $200,  and  five  hun- 
dred rods  of  eight-rail  fence  which  cost  I500,  all  of  the  value  {2250.  Since 
making  said  entry  he  had  caused  to  be  placed  on  the  land  additional  im- 
provements consisting  of  a  two-story  ten-room  frame  house  which  cost 
JS1250,  a  one-story  milk  house,  double  walls  filled  in  with  mortar,  which  cost 
$500,  an  addition  to  the  barn  to  stable  sixty  cows  and  eight  horses  cost 
j2oo,  a  smoke  house  cost  $50,  one  hundred  and  eighty  rods  of  rail  fence 
cost  f  180,  and  one  hundred  and  forty-two  rods  of  board  fence  cost  {142. 
He  has  been  in  peaceful  possession  of  said  land  ever  since  the  date  of  the 
said  entry,  and  has  constantly  used  it  for  agricultural,  dairy  and  grazing 
purposes,  having  about  one  hundred  acres  cultivated  in  grass  and  grain. 

After  this  appeal  was  taken  and  on  December  17,  1887,  Jones  filed  in  the 
local  office  a  formal  application  to  purchase  this  land  under  the  Act  of  June 
15,  1880,  which  application  was  refused  by  the  local  officers  "for  the  rea- 
son that  the  validity  of  the  soldier's  additional  homestead  entry  of  Archibald 
Callaway  is  now  pending  on  appeal  before  the  Secretary  of  the  Interior." 
Jones  appealed  from  this  decision,  and  at  his  request  the  papers  have  been 
transmitted  to  this  Department  by  your  office. 

Jones  claims  that  he  made  the  entry  at  the  Shasta  office  for  himself,  hav- 
ing purchased  the  right  of  Callaway  for  an  additional  homestead.  That 
these  additional  i-ights  and  the  certificates  thereof  are  non -assignable  has 
been  the  well-settled  ruling  of  this  Department  for  a  long  time.  But  even  if 
this  right  were  transferable,  the  transferee  could  not  claim  anything  there- 
under, to  which  the  original  holder  would  not  have  been  entitled.  The 
original  claimant,  Callaway,  had  not,  at  the  time  he  applied  for  a  certificate 
of  additional  homestead  right,  any  such  right,  he  having  exhausted  all  rights 
given  him  by  Section  2306  of  the  Revised  Statutes  by  the  entry  made  at  the 
Wausau,  Wisconsin,  land  office,  February  2,  1875.  The  certificate  was 
obtained  by  the  false  statements  under  oath  of  the  applicant  therefor,  and 
his  corroborating  witnesses,  that  he  had  not  received  his  ''  right  to  additional 
land  by  any  previous  application  or  entry,"  etc. 

An  entry  based  upon  a  certificate  obtained  in  this  manner  will  not  justify 
the  allowance  of  an  application  to  purchase  the  land  covered  thereby  under 


HOMESTEADS.  503 

the  second  section  of  the  Act  of  June  15,  t88o.  J.  S.  Cone  (7  L.  D.,  94; 
15  C.  L.  O.,  154). 

For  the  reasons  herein  set  forth,  the  application  to  purchase  under  the 
Act  of  June  15,  1880,  must  be  denied,  and  the  decision  holding  for  cancel- 
lation the  soldiers'  additional  homestead  entry  is  affirmed. 

[Note. — The  decision  concludes  by  giving  Jones  the  right  to  enter  the 
land  in  his  own  right,  he  not  having  made  a  homestead  entry. — Editor.] 
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Soldier's  Minor  Child. — The  right  to  make  soldier's  additional  entry  accorded  to  the  minor 
child  under  Section  2307  Revised  Statutes,  must  be  exercised  prior  to  the  expiration  of 
his  minority. 

The  fact  that  the  certificate  of  the  soldier's  additional  right  was  issued  during  such  minority 
would  not  operate  to  extend  the  time  within  which  entry  could  be  made  thereunder. 

Secretary  ViLAS  to  Commissioner  Stockslager,  December  19,  18S8. 

The  counsel  for  appellant,  in  his  appeal,  claims : 

That  said  entry  should  not  have  been  held  for  cancellation,  because  the  S.  A.  scrip,  with 
which  this  location  was  made,  was  duly  certified  by  your  predecessor,  and  assigned  for  a 
valuable  consideration,  which  went  to  the  benefit  of  said  minor  orphan  child  prior  to  his 
becoming  of  age;  and  the  fact  that  said  orphan  child,  having  become  of  age,  subsequent  to 
the  transfer  of  said  scrip,  should  not  in  any  manner  affect  the  interests  of  a  dona  fide  owner 
of  the  same,  or  in  the  subsequent  location  thereof. 

Section  2307  of  the  Revised  Statutes  provides  that : 

In  case  of  the  death  of  any  person  who  would  be  entitled  to  a  homestead  under  the  pro* 
visions  of  Section  2304,  his  widow,  if  unmarried,  or  in  case  of  her  death  or  marriage,  then 
his  minor  orphan  children,  by  a  guardian  duly  appointed  and  officially  accredited  at  the  De- 
partment of  the  Interior,  shall  be  entitled  to  all  the  benefits  enumerated  in  this  chapter. 

This  Department  held  in  the  case  of  Lars  Winqvist  (4  L.  D.,  323),  that : 

The  right  of  additional  homestead  given  to  the  soldier  can  only  be  exercised  by  the  sol- 
dier during  his  life,  and  after  his  death  by  his  widow  during  her  life  or  widowhood;  and 
after  her  death  or  marriage,  by  his  children  during  their  minority. 

If  the  entry  of  the  minor  child  must  be  made  during  his  minority,  as  the 
statute  requires,  then  the  fact  that  the  certificate  was  issued  during  such 
minority  could  not  extend  the  time  when  such  entry  must  be  made.  The 
right  to  inake  such  entry  is  personal  and  not  assignable,  and  such  has  been 
the  repeated  ruling  of  this  Department.  See  Lars  Winqvist  {supra)^  Chaun- 
cey  Carpenter  (7  L.  D.,  236;  15  C.  L.  O.,  160);  J.  B,  Haggin  (7  L.  D., 
287  ;  15  C,  L.  O.,  160). 

It  follows,  therefore,  that  the  decision  of  your  office  was  correct,  and  it  is 
hereby  affirmed. 

CHAUNCEY  CARPENTER. 

Soldier^ s  Additional  Homestead — Missouri  Home  Guard. — The  right  to  make  soldier^s  ad- 
ditional homestead  entry  does  not  extend  to  members  of  the  Missouri  Home  Guard. 

If  the  entry  is  invalid  by  reason  of  the  want  of  due  military  service,  the  subsequent  purchaser, 
can  occupy  no  better  position  than  the  entryman. 

An  invalid  entry  should  not  be  submitted  to  the  Board  of  Equitable  Adjudication. 

The  Act  of  May  15,  1886,  authorizing  the  Secretary  of  War  to  issue  certificates  of  discharge 
to  members  of  the  Missouri  Home  Guard,  did  not  have  the  effect  to  confer  upon  members 
of  such  service  additional  homestead  rights. 

Secretary  VlLAS  to  Commissioner  Stockslager,  August  18,  1888. 

I  have  considered  the  appeal  of  counsel  for  Chauncey  Carpenter,  trans- 
feree, from  the  decisions  of  your  office,  dated  July  28,  1884,  and  March  3, 
1885,  holding  for  cancellation  soldier's  additional  homestead  entry  No. 
10,829,  final  certificate  No.  3430,  of  the  N.  E.  ^  of  S.  W.  J^  of  Sec.  12, 
T.  20  S.,  R.  24  E.,  and  lot  No.    i  of  Section   22,  T.   27  S.,  R.  37  E., 
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Gainesville,  Florida,  land  district,  made  in  the  name  of  James  M.  Wyrick. 
Said  entry  was  held  for  cancellation,  for  the  reason  that  the  military  service 
of  the  entryman  was  performed  in  the  Missouri  Home  Guards,  and,  for  that 
reason,  he  was  not  entitled  to  the  right  of  soldier's  additional  homestead, 
under  the  decisions  of  this  Department. 

Your  office  also  held  that  the  allegation  of  the  transferee  that  he  had  pur- 
chased said  land  in  good  faith  for  a  valuable  consideration,  and  without 
any  knowledge  of  any  defect  in  the  title,  even  if  true,  would  not  warrant  the 
submission  of  said  entry  to  the  Board  of  Equitable  Adjudication  for  its  con- 
sideration. 

Counsel  for  appellant  have  filed  no  brief  in  the  case,  but  they  allege  in 
their  appeal  that  your  office  erred — (i)  In  holding  that  the  entry  should 
not  be  submitted  to  the  Board  of  Equitable  Adjudication.  (2)  In  deciding 
that  patent  should  not  issue  on  said  location  ;  and  (3)  In  holding  said  entry 
for  cancellation. 

There  can  be  no  question,  if  the  entry  is  invalid  by  reason  of  the  want  of 
due  military  service,  that  the  subsequent  purchaser  can  occupy  no  better 
position  than  the  entryman.  This  is  the  settled  ruling  of  this  Department. 
C.  P.  Cogswell  (3  L.  D.,  23  ;  11  C.  L.  O.,  181),  R.  M.  Sherman  et  aL  (4  L. 
D.,  544;  13  C.  L.  O.,  63),  United  States  vs,  Johnson  et  aL  (5  L.  D.,  442). 

If  the  entry  is  invalid,  then  it  should  not  be  submitted  to  the  Board  of 
Equitable  Adjudication.    R.  M.  Chrisinger  (4  L.  D.,  347  ;  12  C.  L.  O.,  289). 

This  Department,  on  January  3,  1880,  in  the  case  of  Wilson  Miller  (6  C. 
L.  O.,  190),  affirmed  the  decision  of  your  office,  holding  that  members  of 
the  Missouri  Home  Guards  were  not  entitled  to  make  soldier's  additional 
entries.  This  ruling  was  adhered  to  in  the  case  of  William  French  (2  L. 
D.,  235  ;  10  C.  L.  O.,  211),  wherein  it  was  stated  that : 

**  William  French  was  a  member  of  the  Missouri  Home  Guards,  and  as 
such  was  not  entitled  to  the  benefits  of  Sec.  2306  of  the  Revised  Statutes. 
An  additional  homestead  entry  made  by  him  was  illegal  at  its  inception,  be- 
cause the  service  upon  which  the  right  to  make  such  entry  was  based  was 
not  in  the  Army  of  the  United  States." 

It  is  clear,  therefore,  that  under  the  construction  placed  upon  said  section 
by  the  Department,  said  entry  was  illegal. 

By  Act  of  Congress,  approved  May  15,  1S86  (24  Stat.,  23),  it  is  pro- 
vided : 

**That  the  Secretary  of  War  be,  and  is  hereby,  authorized  and  directed 
to  furnish  upon  their  several  applications  therefor,  a  certificate  of  discharge 
to  each  and  every  member  of  the  Missouri  Home  Guards,  whose  claims  for 
pay  were  adjudicated  by  the  Hawkins  Taylor  commission,  under  the  Act 
approved  March  25,  1862,  and  the  acts  supplementary  thereto. 

In  the  case  of  Smith  Hatfield  et  al.  (6  L.  D.,  557),  this  Department  did 
not  find  it  necessary  to  rule  upon  the  effect  of  said  act  of  1886,  and  ex- 
pressly declined  to  indicate  its  effect  upon  the  future  departmental  action, 
relative  to  such  additional  entries. 

It  appears  that  since  1880  the  decision  of  the  Department  has  stood  not 
only  unreversed,  but,  in  1882,  it  was  distinctly  re-affirmed,  that  the  men 
■enrolled  in  the  organization  called  the  "Missouri  Home  Guards"  were  not 
in  the  army  of  the  United  States,  and  not  entitled,  therefore,  to  the  benefit 
of  the  provisions  of  the  homestead  laws  relating  to  soldiers  who  "  served  in 
the  army  of  the  United  States."  It  may  be  doubted  whether  they  can  be 
properly  characterized  as  a  State  organization,  as  there  is  some  evidence 
which  tends  to  show  they  were  irregularly  raised  under  authorization  of  the 
President  for  service  in  Missouri.  They  never  appear,  notwithstanding,  to 
have  formed  a  part  of  "the  army  of  the  United  States/*  the  organization 
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of  which  was  provided  for  by  law,  and,  if  in  the  service  of  the  United  States, 
app)ear  to  have  been  irregulars,  and  not  to  have  been  in  **  the  army  "  pro- 
vided for  by  law.  So  far  as  is  ascertainable,  their  engagement  limited  their 
service  to  home  defense.  But,  however  this  might  appear  to  me  if  it  were  a 
new  question,  I  can  not  feel  at  liberty,  in  view  of  the  grave  doubt  affecting 
the  matter,  to  disturb  a  course  of  decision  which  has  stood  so  many  years, 
during  which  the  Congress  could  easily  have  set  the  subject  at  rest,  if  the 
decision  had  been  at  variance  with  its  purpose.  It  having  been  thus  deter- 
mined that  these  troops  were  not  in  the  army  in  1861,  it  can  not  be  found 
that  the  act  of  1886  put  them  into  it  nunc  pro  tunc.  It  simply  provides  for 
certificates  of  discharge^  and  it  would  most  unreasonably  strain  the  act  to 
impute  to  it  the  purpose  to  include  within  the  provisions  of  the  homestead 
laws,  those  who  had  been  uniformly  denied  the  privileges  of  it.  Had  such 
been  the  purpose  of  Congress,  it  can  hardly  be  doubted  it  would  have  been 
more  directly  expressed. 
The  decision  of  your  office  is  affirmed. 


III.  INDIANS  AND  INDIAN  LANDS. 


^.--LAWS  OF  CONGRESS. 

Revised  Statutes.  Section  2310.  Each  of  the  chiefs,  warriors,  and 
heads  of  families  of  the  Stockbridge  Munsee  tribe  of  Indians,  residing  in  the 
county  of  Shawana,  State  of  Wisconsin,  may,  under  the  direction  of  the 
Secretary  of  the  Interior,  enter  a  homestead  and  become  entitled  to  all  the 
benefits  of  this  chapter,  free  from  any  fee  or  charge ;  and  any  part  of  their 
present  reservation,  which  is  abandoned  for  that  purpose,  may  be  sold,  under 
the  direction  of  the  Secretary  of  the  Interior,  and  the  proceeds  applied  for 
the  benefit  of  such  Indians  as  may  settle  on  homesteads,  to  aid  them  in  im- 
proving the  same. 

Sec.  231 1.  The  homestead  secured,  by  virtue  of  the  preceding  section, 
shall  not  be  subject  to  any  tax,  levy,  or  sale ;  nor  shall  it  be  sold,  conveyed, 
mortgaged,  or  in  any  manner  encumbered,  except  upon  the  decree  of  the 
district  court  of  the  United  States,  as  provided  in  the  following  section : 

Sec.  2312.  Whenever  any  of  the  chiefs,  warriors,  or  heads  of  families  of 
the  tribes  mentioned  in  section  twenty-three  hundred  and  ten,  having  filed 
with  the  clerk  of  the  district  court  of  the  United  States  a  declaration  of  his 
intention  to  become  a  citizen  of  the  United  States,  and  to  dissolve  all  rela- 
tions with  any  Indian  tribe,  two  years  previous  thereto,  appears  in  such 
court,  and  proves  to  the  satisfaction  thereof,  by  the  testimony  of  two  citi- 
zens, that  for  five  years  last  past  he  has  adopted  the  habits  of  civilized  life ; 
that  he  has  maintained  himself  and  family  by  his  own  industry  ;  that  he  reads 
and  speaks  the  English  language;  that  he  is  well  disposed  to  become  a  peace- 
able and  orderly  citizen  ;  and  that  he  has  sufficient  capacity  to  manage  his 
own  affairs;  the  court  may  enter  a  decree  admitting  him  to  all  the  rights  of 
a  citizen  of  the  United  States,  and  thenceforth  he  shall  be  no  longer  held  or 
treated  as  a  member  of  any  Indian  tribe,  but  shall  be  entitled  to  all  the  rights 
and  privileges,  and  be  subject  to  all  the  dutit*s  and  liabilities  to  taxation,  of 
other  citizens  of  the  United  States.  But  nothing  herein  contained  shall  be 
construed  to  deprive  such  chiefs,  warriors,  or  heads  of  families,  of  annuities 
to  which  they  are  or  may  be  entitled. 
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Sec.  2313.  The  unoccupied  lands  in  the  reservation  made  for  the  Ottawa 
and  Chippewa  Indians  of  Michigan  by  the  treaty  of  July  thirty-one,  eighteen 
hundred  and  fifty-five,  shall  be  open  to  homestead  entry  for  six  months  from 
the  tenth  day  of  June,  eighteen  hundred  and  seventy-two,  by  Indians  only 
of  those  tribes  who  have  not  made  selections  or  purchases  under  the  treaty, 
including  such  members  of  the  tribes  as  have  become  of  age  since  the  expi- 
ration of  the  ten  years  named  in  the  treaty ;  and  every  Indian  so  entitled 
shall  be  permitted  to  make  his  homestead  entry,  at  the  local  land  office, 
within  such  six  months,  of  not  exceeding  one  hundred  and  sixty  acres,  or 
one-quarter  section  of  minimum,  or  eighty  acres  of  double  minimum  land, 
on  making  proper  proof  of  his  right  under  such  rules  as  may  be  prescribed 
by  the  Secretary  of  the  Interior. 

Sec.  2314.  The  collector  of  customs  for  the  district  in  which  such  land  is 
situated  is  authorized,  and  it  is  made  his  duty,  to  select  for  such  minor  chil- 
dren as  would  be  entitled,  under  the  preceding  section,  as  the  heirs  of  any 
Indian. 

Sec.  2315.  All  actual,  permanent,  bona  fide  settlers  on  any  of  such  lands 
who  settled  prior  to  the  first  day  of  January,  eighteen  hundred  and  seventy- 
two,  shall  be  entitled  to  enter  either  under  the  homestead  laws,  or  to  pay  for 
at  the  minimum  or  double  minimum  price,  as  the  case  may  be,  not  exceed- 
ing one  hundred  and  sixty  acres  of  the  former  or  eighty  acres  of  the  latter 
class  of  land,  on  making  proof  of  his  settlement  and  continued  residence 
before  the  expiration  of  six  months  from  the  tenth  day  of  June,  eighteen 
hundred  and  seventy-two. 

Sec.  2316.  All  selections  of  such  lands  by  Indians  heretofore  made,  and 
regularly  reported  and  recognized  as  valid  and  proper  by  the  Secretary  of 
the  Interior  and  Commissioner  of  Indian  Affairs,  shall  be  patented  to  the 
respective  Indians  making  the  same ;  and  all  sales  heretofore  made  and  re- 
ported where  the  same  are  regular  and  not  in  conflict  with  such  selections, 
or  with  ariy  other  valid  adverse  right,  except  of  the  United  States,  are  con- 
firmed, and  patents  shall  issue  thereon  as  in  other  cases  according  to  law. 
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An  Act  making  appropriations  for  the  current  and  contingent  expenses  of  the  Indian  De- 
partment, and  for  fulfilling  treaty  stipulations  with  various  Indian  tribes,  for  the  year 
ending  Jivie  thirtieth,  eighteen  hundred  and  eighty  five,  and  for  other  purposes. 

That  such  Indians  as  may  now  be  located  on  public  lands,  or  as  may 
under  the  direction  of  the  Secretary  of  the  Interior,  or  otherwise,  hereafter 
so  locate,  may  avail  themselves  of  the  provisions  of  the  homestead  laws  as 
fully  and  to  the  same  extent  as  may  now  be  done  by  citizens  of  the  United 
States  ',  and  to  aid  such  Indians  in  making  selections  of  homesteads  and  the 
necessary  proofs  of  the  proper  land  offices,  one  thousand  dollars,  or  so  much 
thereof  as  may  be  necessary,  is  hereby  appropriated ;  but  no  fees  or  com- 
missions shall  be  charged  on  account  of  said  entries  or  proofs.  All  patents 
therefor  shall  be  of  the  legal  effect,  and  declare  that  the  United  States  does 
and  will  hold  the  land  thus  entered  for  the  pneriod  of  twenty-five  years,  in 
trust  for  the  sole  use  and  benefit  of  the  Indian  by  whom  such  entry  shall 
have  been  made,  or,  in  case  of  his  decease,  by  his  widow  and  heirs  accord- 
ing to  the  laws  of  the  State  or  Territory  where  such  land  is  located,  and  at 
the  expiration  of  said  period  the  United  States  will  convey  the  same  by 
patent  to  said  Indian,  or  his  widow  and  heirs  as  aforesaid,  in  fee,  discharged 
of  said  trust  and  free  of  all  charge  or  incumbrance  whatsoever. 

Approved  July  4,  1884.     (23  Stat.,  96.) 
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J?.— INSTRUCTIONS  AND  DECISIONS. 

CIRCULAR. 

Commissioner  McFarlaND  to  Registers  and  Receivers,  August  23,  1884. 

The  following  extract  from  the  Act  of  July  4,  1884,  making  appropria- 
tions for  the  current  and  contingent  expenses  of  the  Indian  Department,  is 
published  for  your  information  and  guidance. 

**  That  such  Indians  as  may  now  be  located  on  public  lands,  or  as  may, 
under  the  direction  of  the  Secretary  of  the  Interior,  or  otherwise  hereafter 
so  locate,  may  avail  themselves  of  the  provisions  of  the  homestead  laws  as 
fully  and  to  the  same  extent  as  may  now  be  done  by  citizens  of  the  United 
States ;  and  to  aid  such  Indians  in  making  selections  of  homesteads  and  the 
necessary  proofs  at  the  proper  land  offices,  one  thousand  dollars,  or  so  much 
thereof  as  may  be  necessary,  is  hereby  appropriated  ;  but  no  fees  or  com- 
missions shall  be  charged  on  account  of  said  entries  or  proofs.  All  patents 
thereof  shall  be  of  the  legal  effect,  and  declare  that  the  United  States  does 
and  will  hold  the  land  thus  entered  for  the  period  of  twenty-five  years,  in 
trust  for  the  sole  use  and  benefit  of  the  Indian  by  whom  such  entry  shall 
have  been  made,  or,  in  case  of  his  decease,  of  his  widow  and  heirs,  accord- 
ing to  the  laws  of  the  State  or  Territory  where  such  land  is  located,  and 
that  at  the  expiration  of  said  period  the  United  States  will  convey  the  same 
by  patent  to  said  Indian,  or  his  widow  and  heirs  as  aforesaid,  in  fee  dis- 
charged of  said  trust,  and  free  of  all  charge  or  incumbrance  whatsoever.'' 

Upon  any  Indian  applying  to  enter  land  under  the  above  act;  you  will 
allow  him  to  do  so  without  payment  of  fee  or  commission,  but  you  will  re- 
quire him  to  furnish  a  certificate  from  the  agent  of  the  tribe  to  which  he 
belongs  that  he  is  an  Indian,  of  the  age  of  twenty-one  years,  or  the  head  of 
a  family,  and  not  the  subject  of  any  foreign  country.  The  entries  will  be 
numbered  in  the  same  series  as  other  homesteads,  but  the  papers,  abstracts, 
and  tract  books  should  be  annotated  "  Indian  Homestead,  Act  July  4, 

1884." 
Approved :  M.  L.  JOSLYN,  Acting  Secretary. 


INDIAN  HOMESTEAD. 

Assistant  Commissumer  Harrison  to  T.  C.  Bailey  &  Brc,  Salt  Lake  City,  Utah,  Jan. 
28,  1885. 

In  case  an  Indian,  who  has  no  tribal  relations,  or  who  belongs  to  some 
small  band  having  no  agent,  desires  to  make  a  homestead  entry  under  Act 
of  July  4,  1884,  it  will  1^  sufficient  if  he  produces  satisfactory  evidence  that 
he  is  an  Indian,  of  proper  age,  etc.,  and  not  the  subject  of  any  foreign 
country.  The  circular  of  August  23,  1884,  to  which  you  refer,  was  issued 
for  the  purpose  of  covering  the  majority  of  cases  likely  to  arise,  and  was  not 
intended  to  prevent  an  Indian  situated  as  the  one  mentioned  in  your  letter, 
from  availing  himself  of  the  privileges  of  said  act. 
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Entries  Must  be  Made  Under  Act  of  July  4,  1884. — Indians  or  half-breeds  cannot  file 
claims  under  the  preemption  laws,  and  all  homestead  entries  made  by  them  must  be 
made  under  Act  July  4,  1884.  Ample  opportunity  for  conserving  the  rights  of  Indians 
under  the  law  will  be  allowed. 

Assistant  Commissioner  Stockslager  to  Register  and  Receiver,  DeviTs  Lake,  Dak.,  Dec. 
26,  1885. 

I  am  in  receipt  of  your  letter  of  October  31,  1885,  in  which  you  refer  to 
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your  previous  letter  of  August  28,  1885  (addressed  to  this  office),  and  also 
submit  two  homestead  applications  (Alfred  Morin  and  Alexis  Jaste),  and 
raise  sundry  questions  concerning  the  provisions  of  the  f'  Indian  Homestead 
Act,  July  4,  1884." 

You  also  refer  to  my  letter  "C,"  September  i,  1885,  and  transmit  papers 
and  explanations  in  the  matter  of  Alfred  Morin  (D.  S.  2098,  S.  V^  S.  E.  ^, 
N.  E.  %S.1L.  %  and  S.  E.  %  N.  E.  J(,  Sec.  36,  town.  163  N.,  range  70 
W.,  filed  April  27,  1885,  settlement  alleged  June  20,  1884),  who  now  de- 
sires to  make  homestead  entry  under  said  Act  July  4, 1884,  for  the  identical 
tract  covered  by  his  D.  S.  2098. 

The  homestead  application  papers  of  Alfred  Morin  appear  as  regular,  ex- 
cept that  the  homestead  affidavit  (4-063)  made  before  the  Deputy  Clerk 
District  Court,  of  Rolette  county,  Dakota,  does  not  show  conformity  with 
requirements  of  Sec.  2294,  Revised  Statutes,  as  suggested  by  you,  and  all 
the  more  requisite  in  this  case,  as  the  application  is  for  a  tract  on  a  ''school 
section,"  which  could  not  be  legally  entered  unless  he  were  an  actual  settler 
prior  to  the  date  of  filing  township  plat,  March  28,  1885. 

The  matter  of  D.  S.  2098  appears  as  irregular,  under  the  circumstances  as 
stated,  for  as  advised  in  "C,"  September  i,  1885,  "Indians  or  half- breeds 
cannot  file  claims  under  the  pre-emption  laws,  and  all  Indian  homestead  en- 
tries may  be  made  under  the  act  above  referred  to,  and  the  papers  of  record 
must  so  show."  The  filing  may  stand,  however,  as  immaterial  in  the  pres- 
ent case,  since  the  said  Morin  now  endeavors  to  correct  the  matter  by  plac- 
ing himself  on  record  as  an  Indian  homesteader,  and  no  bad  faith  appears. 

Upon  his  filing  a  proper  homestead  affidavit  you  may  allow  his  "  Indian 
homestead  entry,"  subject  to  the  usual  conditions  of  all  entries  of  record. 

In  the  matter  of  application  to  make  homestead  entry  under  said  act,  July 

4,  1884,  by  Alexis  Jaste  (dated  September  24,  1885),  ^^r  the  S.  W.  j^  Sec. 
10,  town.  163  N.,  range  70  W.,  the  record  shows  said  tract  has  been  entered 
as  follows:  H.  E.  691,  March  30,  1885,  E.  J^  S.  W.  ^,  Sec.  10,  N.  ]4  N. 
W.  U  Sec.  15,  town.  163  N.,  range  70  W.,  by  Charles  R.  Lyman;  H.  E. 
780.  May  25,  1885,  S.  W.  ^  S.  W.  J^  Sec.  10,  S.  J^  S.  E.  ^  and  S.  E.  ^ 

5.  W.  ^  Sec.  9,  town.  163  N.,  range  70  W.,  Martin  McCollum;  H.  E.  849, 
June  20,  1885,  N.  W.  ^  S.  W.  ^  Sec.  10,  N.  J^  S.  E.  14;  and  N.  E.  ^  S. 
W.  ^,  Sec.  9,  town.  163  N.,  range  70  W.,  John  B.  Jeannotte. 

From  this  it  appears  that  the  tract  in  question  has  been  already  segregated 
by  reason  of  aforesaid  entries.  Jaste's  application  cannot  therefore  be  al- 
lowed and  made  of  record  as  a  homestead  entry  until  the  conflicting  entries 
have  been  canceled,  at  least  so  far  as  they  relate  to  S.  W.  ^  of  Section  10^ 
etc. 

For  your  information  I  would  mention  that  on  September  14,  1885,  it  was 
ordered  that  ''approval  of  final  proof  upon  all  entries  in  townships  163  and 
164  North,  range  70  West,  Fifth  Principal  Meridian,  Devil's  Lake  Land 
District,  Dakota,"  be  suspended,  because  the  lands  were  claimed  by  half- 
breeds  as  homesteads  under  Act  July  4,  1884.  This  order  was  directed  to 
Principal  Clerk,  Public  Land  Division. 

Your  attention  is  also  called  to  2  L.  D.,  191 ;  10  C.  L.  O.,  405,  title  Winne- 
bago Homesteads,  and  to  enclosed  circular  (January  22, 1877),  ^  pertinent. 

From  all  this  it  will  be  seen  that  if  Jaste's  claim  has  been  unlawfully  ap- 
propriated under  forms  of  law,  there  will  be  allowed  him  ample  time  to 
assert  his  rights  and  maintain  them  to  successful  issue,  if  the  law  and  the 
facts  are  in  his  favor. 

This  office  will  allow  ample  opportunity  for  the  conserving  of  rights  ac- 
corded these  Indians  under  the  law;  "claim  junftpers,". if  such  there  be  in 
this  instance,  will  not  have  it  all  their  own  way. 
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Therefore,  in  the  matter  of  Jaste's  application  returned  herewith,  you  will 
refuse  and  so  endorse  the  same  because  of  prior  entries  as  shown,  and  you 
will  formally  report  the  facts  of  the  case  to  the  Indian  Agent  acting  for  these 
Indians,  .and  also  to  the  Commissioner  of  Indian  Affairs,  Washington,  D. 
C,  referring  to  this  letter  "  C  "  by  date,  and  note  your  records  accordingly. 

Finally,  touching  the  matter  of  naturalization  as  connected  with  alien- 
born  half-breeds  (Indians),  this  office  can  only  advise  you  that  where  any 
person  claiming  right  of  entry  under  the  homestead  or  other  laws  of  the 
United  States,  presents  the  papers  peculiar  to  the  case  and  the  same  are 
regular  in  form,  you  can  but  allow  the  entry,  unless  it  is  within  your  per- 
sonal knowledge  that  the  application  in  question  is  tainted  with  fraud,  in 
which  event  it  is  your  duty  to  reject  the  same,  with  the  allowance  of  the 
usual  right  of  appeal. 

BARNABAS  GOODTEACHER. 

Indian  Homestead —  Wife — Mother, — "Where  the  wife  of  a  deceased  Indian  homesteader 
has  resumed  her  tribal  relations,  and  the  seven  years  from  date  of  entry  have  expired,  the 
title  in  the  case  under  consideration  will  go  to  the  entiyman's  mother. 

Acting  Secretary  JosLYN  to  Commissioner  McFarland,  October  31,  1884. 

I  have  considered  the  appeal  of  Eva  Goodteacher  (mother  of  Barnabas 
Good  teacher,  deceased,)  from  your  office  decision  of  March  3,  1883,  hold- 
ing for  cancellation  homestead  entry  No.  7647  (final  certificate  No.  786)  of 
the  W.  ^  of  N.  W.  %,  and  the  W.  ^  of  S.  W.  }{  of  Sec.  10,  Tp.  119, 
R.  50,  Watertown  district,  Dakota. 

It  appears  that  Barnab^^  Goodteacher,  an  Indian,  upon  severing  his  tribal 
relations,  made  homestead  entry  No.  7647  of  said  tract  July  18,  1877,  pur- 
suant to  the  provisions  of  the  15th  section  of  the  Act  of  March  3,  1875  (^^ 
Stat.,  420),  and  resided  thereon  with  his  wife,  two  children,  and  mother, 
until  March  14,  1880,  when  he  died.  Subsequently  decedent's  widow  re- 
sumed her  tribal  relations,  and  the  children  died.  But  appellant  having 
continued  meanwhile  to  reside  upon  the  tract,  submitted  final  proof  July 
i3y  1883,  showing  her  son*s  compliance  with  legal  requirements  until  his 
demise,  her  own  compliance  since  then,  and  that  she  had  severed  her  tribal 
relations.  Whereupon  final  certificate  No.  786  issued  in  the  name  of  de- 
cedent's heirs. 

By  your  decision  you  held  that  the  fact  that  decedent's  widow  is  still 
alive,  operates  ipso  facto  to  bar  the  issuance  of  patent  to  his  mother,  and 
that  if  at  any  time  within  seven  years  from  the  date  of  his  entry  said  widow 
should  sever  her  tribal  relations,  it  would  be  competent  for  her  to  acquire 
title  to  the  tract  by  virtue  of  his  entry ;  inasmuch  as  all  equities  accruing  to 
him  would  inure  exclusively  to  her  benefit. 

It  will  be  observed,  however,  that  the  said  entry  has  already  expired  by 
limitation,  and  she  has  not  severed  her  tribal  relations.  Although  the 
statute  does  not  expressly  impose  the  severance  of  tribal  relations  as  a  con- 
dition precedent  to  the  acquisition  of  title  thereunder,  upon  any  one  save 
the  en  try  man,  it  must  be  inferred  by  necessary  implication  that  no  one  is 
competent  to  acquire  title  who  does  not  fall  within  the  descriptive  terms  of 
the  general  homestead  law  in  point  of  the  pre-requisite  personal  qualifica- 
tions. The  provisions  of  the  statute  of  1875  ^^  °o  ^^^  modify  the  provi- 
sions of  the  general  homestead  law  touching  the  order  of  succession  ;  on  the 
contrary,  the  provisions  of  the  junior  act  are  directly  limited  by  those  of  the 
senior  act,  by  express  reference  to  the  same.  Hence  they  must  be  construed 
\wpari  materia  with  the  junior  act,  and  as  governing  this  case. 

The  15th  and  i6th  sections  of  the  Act  of  March  3,  1875,  confer  the 
benefits  of  the  original  homestead  law  of  May  20,  1862,  and  the  acts  amen- 
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datory  thereof  (as  embodied  in  sections  3390  to  3303  of  the  Revised  Statutes, 
excepting  section  3301,  which  embodies  the  8th  section  of  the  Act  of  1862)* 
upon  any  Indian  born  in  the  United  States,  who  possesses  the  other  personal 
qualifications  of  a  homesteader,  and  who  has  served  his  tribal  relations,  but 
not  otherwise.  Now  decedent  having  severed  such  relations,  and  made 
his  entry  agreeably  to  the  provisions  of  the  Act  of  1875,  we  are  brought  to 
consider  the  provisions  of  the  Act  of  1863,  touching  the  order  of  succession, 
for  (as  hereinbefore  stated)  the  provisions  of  the  junior  act  are  limited  by 
those  of  the  senior  act  by  express  reference  to  the  same.  The  right  to  take 
patent  is  thereby  undoubtedly  cast  upon  the  widow,  who  would  accordingly 
have  the  preferred  right  to  patent,  had  she  remained  upon  the  land  agreeably 
to  legal  requirements  and  not  resumed  her  tribal  relation.  But  said  entry 
having  already  expired  by  limitation,  her  right  must  be  regarded  as  having 
lapsed.  Hence  it  is  unnecessary  to  further  consider  what  her  status  under 
the  law  might  have  been  had  she  availed  herself  of  her  privileges. 

Appellant  having,  however,  evidenced  her  good  faith  in  the  premises,  and 
no  adverse  right  having  intervened,  I  can  see  no  objection  to  her  being  per- 
mitted to  make  entry  of  the  tract,  nunc  pro  tunc^  by  virtue  of  her  own  com- 
pliance with  legal  requirements,  subject,  albeit,  to  confirmation  by  the  Board 
of  Equitable  Adjudication. 

Your  decision  is  modified  accordingly. 


ROCKWELL  vs.  INDIAN  WIDOWS. 

Act  of  March  2 y  i8ys  {'3  Stat. ^  ^16). — This  act  allows  settlers  prior  to  1874  to  take  160 

acres  of  the  reserved  Indian  lands  on  certain  conditions. 
Patent. — The  patent  erroneously  issued  for  the  tract  not  in  dispute  can  only  be  vacated  by 

voluntary  relinquishment  through  a  proper  instrument,  or  by  proceedings  in  court. 

Secretary  Teller  to  Commissioner  McFarland,  March  9,  1883. 

I  have  considered  the  appeal  of  Charles  Rockwell  from  your  decision  of 
December  23,  1879,  holding  for  cancellation  his  additional  homestead  entry, 
made  February  11,  1876,  for  the  E.  ^  of  the  N.  W.  ^  of  Sec.  21,  Twp. 
18  N.,  R.  16  W.,  Reed  City,  Michigan. 

It  appears  that  on  July  31, 1879,  ^^  Acting  Secretary  of  this  Department, 
considering  the  appeal  of  Rockwell  from  your  predecessor's  decision  of  Jan- 
uary 9,  1879,  holding  his  entry  for  cancellation,  found  that  the  tract  is 
within  the  reservation  made  for  the  Ottawa  and  Chippewa  Indians,  in  the 
State  of  Michigan,  by  the  treaty  of  July  31,  1855,  and  restored  to  market 
by  the  Acts  of  June  10,  1872  (17  Stat.,  381)  and  March  3,  1875  i}^  Stat., 
516);  that  on  April  30,  1875,  Wah-sat-dinn-nee-no-qua  and  Me-lis  sa-nee- 
see  qua,  widows  of  Indians  of  said  tribes,  applied  at  the  local  office  to  enter 
respectively  the  N.  J^  of  the  N.  W.  %  and  the  S.  J^  of  the  N.  W.  %  of 
said  section  21,  as  homesteads,  and  submitted  proofs  that  they  had  occupied 
and  improved  the  tracts  since  1870;  which  applications  were  refused  because 
they  conflicted  with  soldiers'  declarations  Nos.  83  and  84,  made  April  10, 
1875  \  ^^^^  ^^  August  31,  1875,  you^  ofhce  directed  a  hearing  to  ascertain 
the  qualifications  of  said  applicants,  but  which  hearing  does  not  appear  to 
have  been  held;  that  on  December  16,  1878,  the  applicants  renewed  their 
applications;  the  former  testifying  to  her  settlement  on  the  land  she  applied 
for  in  1870,  her  continued  residence  thereon,  and  improvements  consisting 
of  a  house  and  cultivation  of  five  acres ;  and  the  latter  of  her  settlement  in 
1870  on  the  tract  she  applied  for,  her  continued  residence  thereon,  and  im- 
provements consisting  of  a  house  and  twelve  acres  under  cultivation.  These 
statements  were  corroborated  by  other  testimony. 

There  being  no  conflicting  claim  of  record  to  the  E.  ^  of  said  N.  W.  y^ 
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at  the  date  of  Rockwell's  additional  homestead  entry  of  February  ii,  1876, 
it  was  approved  and  patented  ;  but  the  patent  was  returned  from  the  local 
office,  at  your  request,  without  delivery  to  him,  and  is  now  among  the  files 
of  the  case. 

I  have  examined  the  testimony,  and  affirm  your  decision  that  Rockwell's 
entry  was  erroneously  allowed,  and  that  he  should  be  permitted,  upon  can- 
cellation thereof,  to  make  a  new  entry  elsewhere,  with  credit  for  fees  and 
commissions  paid.  It  appears,  however,  that  his  present  entry  covers  forty 
acres  of  each  of  the  tracts  embraced  in  the  respective  entries  of  the  Indians, 
and  that  patent  has  issued  therefor.  Notwithstanding  the  non-delivery 
thereof  to  Rockwell,  it  was  effectual  to  pass  to  him  the  title  of  the  United 
States  to  the  tract  named  therein  (U.  S.  vs  Schurz,  12  Otto,  378),  and  until 
set  aside  by  action  of  the  courts,  or  by  his  voluntary  relinquishment  thereof 
and  his  claim  thereunder,  his  legal  right  to  the  tract  must  be  admitted. 

But  in  view  of  the  erroneous  issue  of  this  patent,  you  will  require  from 
him  a  surrender  of  his  rights  by  a  proper  instrument,  conveying  to  the 
United  States  the  title  he  acquired  thereby;  and  upon  his  neglect  or  refusal 
so  to  do  you  will  report  the  facts  to  this  Department,  that  measures  may  be 
taken  in  the  courts  to  restore  said  title  to  the  United  States. 

I  affirm  your  decision,  allowing  the  applications  of  these  Indian  women 
for  tracts  not  embraced  in  the  patent  to  Rockwell. 


NA-WA-JO-JOP-QUA-KAH  and  TO-JE-GAH— WINNEBAGO 

INDIANS. 

Acts  of  March  3,  1875  (^8  Stat.,  420),  and  January  18,  1881  (21  Stat.,  315),  consU-ued. 
Secretary  TELLER  to  Commissioner  McFarlaND,  November  21,  1883. 

I  have  before  me  for  examination  the  case  of  the  homestead  entry,  No. 
2103,  of  Jo-je-gah,  a  Winnebago  Indian,  for  lot  2,  the  S.  E.  ^  of  the  S. 
W.  ^  of  Sec.  18,  Tp.  27  N.,  R.  10  E.,  Wausau,  Wisconsin,  made  August 
7,  1875,  ^^^  other  entries  similarly  situated. 

Jo-je-gah *s  said  entry,  and  also  that  of  Na-wa>jo-jop-qua-kah,  No.  2105, 
made  same  date  for  lot  i  on  same  section,  were  contested  by  Gustave  Ba- 
ranowsky  for  abandonment. 

By  your  letter  of  September  29,  1883,  addressed  to  the  Register  and  Re- 
ceiver, you  affirmed  the  decision  of  those  officers,  and  held  the  entries  so 
contested  for  cancellation. 

By  your  letter  of  July  6,  1882,  also  addressed  to  the  Register  and  Re- 
ceiver, you  held  for  cancellation  a  large  number  of  other  entries  made  by  Win- 
nebago Indians ;  but  it  being  made  to  appear  to  you  that  the  Indians  claim- 
ing the  entries  had  not  been  duly  notified  of  the  contests,  by  your  letter  of 
December  1 2th  following  you  directed  the  canceled  entries  to  be  reinstated 
and  the  contests  dismissed — reserving,  however,  to  the  contestants  the  right 
''  to  initiate  contests  de  novo  against  said  entries."  Such  contests  being  re- 
newed, cancellation  was  again  ordered  by  your  letter  of  September  29th 
last,  as  already  recited — proper  notice  in  the  last  contests  having  been  given 
to  the  Commissioner  of  Indian  Affairs  and  the  agent  appointed  by  him  to 
look  after  the  interests  of  the  Indian  claimants. 

Said  Commissioner  of  Indian  Affairs  having  intervened  in  behalf  of  said 
claimants,  November  6th  instant,  I  directed  you  to  suspend  all  proceedings 
in  the  matter,  and  to  transmit  to  me  all  papers  relating  to  the  subject,  wliich 
I  have  now  attentively  examined. 

Said  entries  were  made  under  the  provisions  of  Section  15  of  the  Act  of 
March  3,  1875  (^^  Stat.,  420),  extending  to  Indians  properly  qualified  the 
benefits  of  the  homestead  laws,  upon  due  proof  of  the  abandonment  of  tri- 
bal relations. 
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January  i8,  1881,  Congress  passed  an  act  (21  Stat.,  315),  entitled  "An 
Act  for  the  relief  oi  the  Winnebago  Indians  in  Wisconsin,  and  to  aid  them 
to  obtain  subsistence  by  agricultural  pursuits y  and  to  promote  their  civiliza- 
tion." It  recited  that  a  large  number  of  said  Winnebago  Indians  had 
selected  and  settled  in  good  faith  upon  homestead  claims  under  section  fif- 
teen aforesaid,  and  that  all  of  said  Indians  had  "  signified  their  desire  and 
purpose  to  abandon  their  tribal  relations  and  adopt  the  habits  and  customs 
of  civilized  people,  and  avail  themselves  of  the  benefits  of  the  aforesaid  act, 
but  in  many  instances  are  unable  to  do  so  on  account  of  their  extreme  pov- 
erty." The  Department  was  directed  to  cause  a  census  of  said  Winnebago 
Indians  to  be  taken  in  two  lists — one  to  include  all  of  the  tribe  residing 
upon  or  drawing  annuities  at  the  tribal  reservation  in  Nebraska,  and  the 
other  to  embrace  all  of  said  tribe  residing  in  the  State  of  Wisconsin.  Upon 
completion  of  the  census  of  the  Winnebago  Indians  in  Wisconsin,  the  Sec- 
retary of  the  Interior  was  authorized  and  directed  to  expend  for  their 
benefit  the  proportion  of  the  tribal  annuities  due  to  and  set  apart  for  said 
Indians  under  the  Act  of  June  25,  1864,  of  the  appropriations  for  said 
tribe  for  the  fiscal  years  1874  to  1880  inclusive,  amounting  to  {90689.93, 
and  also  a  certain  proportion  of  a  further  sum  of  {41,012.74,  then  in  the 
Treasury  to  the  credit  of  said  tribe.  Said  act  contained  the  further  pro- 
vision following,  viz:  "And  all  of  the  said  sums  shall  be  paid  pro  rata 
to  those  persons  whose  names  appear  upon  the  census-roll  of  the  Win- 
nebagoes  of  Wisconsin,  heads  of  families  being  permitted  to  receive 
the  full  amount  to  which  all  the  members  of  the  family  are  entitled: 
Provided^  That  before  any  person  shall  be  entitled  to  the  benefits  acruing 
under  this  act,  it  shall  be  made  to  appear  that  the  person  claiming  its  bene- 
fits, or  the  head  of  a  family  to  which  such  person  belongs,  has  taken  up  a 
homestead  in  accordance  with  the  said  act  of  March  third,  eighteen  hun- 
dred and  seventy-five,  or  that,  being  unable  to  fully  comply  with  the  said 
act  by  reason  of  poverty,  he  or  she  has  made  a  selection  of  land  as  a  home- 
stead, with  a  bona  fide  intention  to  comply  with  said  act,  and  that  the 
money  applied  for  will  be  used  to  enter  the  land  so  selected,  and  for  the 
improvement  of  the  same." 

The  last  section  of  the  act  provided  that  the  titles  acquired  by  said  Win- 
nebagoes  of  Wisconsin  to  the  lands  theretofore  or  thereafter  entered  by 
them  under  the  said  Act  of  March  3,  1875,  should  not  be  subject  to  aliena- 
tion or  incumbrance,  either  voluntarily  or  by  judgment  or  decree  of  any 
court,  nor  subject  to  taxation  of  any  character  for  the  period  of  twenty  years 
from  date  of  patents,  and  that  said  section  should  be  inserted  in  every 
patent  issued  under  that  act  or  the  act  of  1875. 

The  act  of  1881,  therefore,  as  we  have  seen,  recognized  the  fact  that  a 
large  number  of  said  Winnebago  Indians  in  Wisconsin  had  selected  and 
settled  in  good  faith  upon  lands  under  the  act  of  1875,  ^^^^  ^^  desire  and 
purpose  to  abandon  their  tribal  relations,  and  adopt  the  habits  and  customs 
of  civilized  people  and  avail  themselves  of  the  benefit  of  said  act,  but  that 
they  were  unable  to  carry  out  such  desire  ^^  on  account  of  their  extreme 
poverty J*^  To  enable  them  to  overcome  this  obstacle,  a  reasonable  appro- 
priation of  money  was  made,  and  a  census  ordered  that  the  money  might  be 
properly  distributed ;  but  such  distribution  was  strictly  limited  to  those  per- 
sons who  had  taken  up  a  homestead  under  said  act  of  1875,  ^^  ^ucK  as  had 
made  a  selection  of  land  as  a  homestead  intending  to  comply  with  the  act, 
and  the  money  applied  for  was  to  be  used  to  enter  the  land  so  selected^  and 
for  the  improvement  of  the  same. 

The  plain  object  and  purpose  of  the  act  of  1881  was  to  place  sufficient 
funds  in  the  hands  of  such  members  of  said  tribe  in  Wisconsin  as  in  good 
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faith  desired  to  comply  with  the  terms  of  the  homestead  laws,  the  benefits  of 
which  were  tendered  to  them  by  the  act  of  1875.  This  act  for  the  relief  of 
such  persons  was  passed  nearly  six  years  after  the  act  of  1875,  ^^  enable 
such  persons  to  complete  homestead  entries,  many  of  which  had  existed  for 
nearly  that  number  of  years ;  and  which  the  act  itself  declares  they  could 
not  obtain  the  benefit  of  **  on  account  of  their  extreme  poverty." 

If  these  entries  are  now  to  be  canceled  for  the  reasons  assigned,  the  bene- 
ficial object  of  the  act/  as  expressed  in  the  title  of  the  bill,  and  carried  into 
the  provisions  of  the  statute,  would  be  defeated. 

I  am  advised  that  the  necessary  census,  the  taking  of  which  was  delayed 
for  the  want  of  funds,  was  not  completed  until  October  of  the  present  year. 
The  Indians,  therefore,  without  any  fault  on  their  part,  have  not  had  any  of 
the  means  recognized  by  the  act  to  be  absolutely  necessary  for  them  to 
secure  those  homes  which  in  good  faith  they  attempted  to  procure  under  the 
act  of  1875,  ^"^  were  not  able  because  of  their  poverty. 

I  am  entirely  satisfied  that  the  relief  Act  of  1881  had  the  effect  to  extend 
the  time  within  which  the  homesteads  could  be  entered  and  completed,  for 
a  period  long  enough  at  least  to  enable  such  Indians  to  use  to  advantage  the 
money  appropriated,  in  making  entries,  in  erecting  dwellings,  in  cultivating 
and  improving  the  lands  so  entered  and  selected. 

The  selections  and  entries  that  come  within  the  terms  of  the  Act  of  188 1 
are  not,  therefore,  at  least  in  their  present  status,  the  subject  of  contest. 

In  the  case  of  Jo-je-gah's  entry  it  appears,  from  evidence  submitted  to 
me,  that  he  selected  it  in  good  faith,  but  because  of  old  age  and  poverty, 
was  unable  to  improve  it,  and  surrendered  his  claim  to  his  son-in-law,  David 
Big  Hawk,  who  has  lived  upon  the  land  for  upwards  of  two  years,  and  im- 
proved the  same  as  far  as  his  means  would  permit.  Baranowsky's  contest 
should  be  dismissed,  and  if  Jo-je-gah  desires  to  relinquish.  Big  Hawk,  who 
has  tendered  the  fees  and  made  application  to  enter  the  land,  should  be  per- 
mitted to  do  so. 

The  facts  in  the  several  cases  in  which  cancellation  was  ordered  by  you  are 
not  given  in  the  papers  submitted,  but  contest  should  be  dismissed  and  en- 
tries permitted  to  be  made  and  completed  in  accordance  with  the  construc- 
tion of  said  acts  and  the  principles  herein  set  forth. 


SAH-WAH-GOO-DO-GAW. 

Ac/  of  June  //,  1S80, — The  act  of  June  15,  1880,  docs  not  authorize  a  purchase  under  a 
homestead  entry  made  by  an  Indian  who  is  not  a  citizen  of  the  United  States. 

Secretary  ViLAS  to  Commissioner  Stockslager,  yanuary  12,  1889. 

March  25,  1879,  Sah-wah-goo-do-gaw  made  application  at  the  land  office 
at  Reed  City,  Michigan,  to  enter  the  N.  W.  fractional  }(  of  Section  19,  T. 
17  N.,  R.  16,  under  Section  2289,  the  homestead  law,  and  paid  to  the  Re- 
ceiver the  amount  of  fee  and  compensation.  In  the  affidavit  accompanying 
the  application,  and  of  even  date  therewith,  she  swore : 

''  I  am  a  single  woman  over  the  age  of  21  years,  the  head  of  a  family,  and 
a  citizen  of  the  United  States." 

November  19,  1882,  she  made  cash  entry.  No.  22,795,  under  the  provi- 
sions of  the  second  section  of  the  Act  of  June  15,  1880  (21  Stat.,  236),  by 
purchasing  the  land  at  J  1.25  per  acre.  The  Receiver  gave  her  a  receipt  for 
J 1 75.30,  the  amount  she  had  paid,  and  the  Register  issued  to  her  a  certifi- 
cate of  her  right  to  a  patent  for  the  land.  By  letter  of  January  7,  1887, 
you  held  the  said  cash  entry  for  cancellation  because  of  its  illegality,  and  say : 

"  The  papers  in  the  case  show  that  the  entry  party  assigned  her  rights 
under  original  homestead  entry,  No.  7540,  on  February  25,  1880,  to  one 
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Martin  B.  Payne.  A  homestead  made  by  an  Indian  cannot  be  commuted 
or  in  any  manner  alienated."  (See  Act  March  3,  1875,  ^^  Stat.,  420,  p. 
25;  Circular  March  i,  1884,  also  Act  July  4,  1884,  23  Stat.,  96.) 

From  this  decision  Josephine  S.  Benedict,  transferee,  and  Sah-wah-goo- 
do-gaw,  the  claimant,  unite  in  an  appeal  and  deny  that  Sah-wah  goo-do-gaw 
made  entry  of  the  land  as  an  Indian,  and  aver  that  as  she  entered  the  land 
as  a  citizen,  the  entry  does  not  come  within  the  provisions  of  the  Act  of 
March  3,  1875. 

This  leads  to  the  inquiry  whether  an  Indian  woman  was  in  any  case 
authorized  to  make  an  entry  under  the  homestead  laws,  unless  her  status  as 
a  citizen  of  the  United  States  was  affirmatively  and  plainly  established.  I 
think  this  inquiry  must  be  answered  in  the  negative.  In  the  case  of  Elk 
against  Wilkins(ii2  U.  S.,  94),  the  Supreme  Court  held  that  an  Indian 
born  a  member  of  a  tribe  still  existing  and  recognized  as  a  tribe  by  the 
Government  is  not  a  citizen  of  the  United  States,  even  within  the  meaning 
of  the  fourteenth  amendment,  although  he  may  have  voluntarily  separated 
himself  from  his  tribe  and  taken  up  his  residence  among  the  white  citizens 
of  a  State,  but  who  has  not  been  naturalized,  or  taxed,  or  recognized  as  a 
citizen  either  by  the  State  or  the  United  States.  In  accordance  with  this 
view,  our  laws  have  provided  a  privilege  to  Indians  to  obtain  homesteads 
from  the  public  domain,  but  have  provided  special  rules  and  limitations  not 
applicable  to  other  cases.  It  is  unnecessary  to  recapitulate  at  length  these 
laws.  Sections  15  and  16  of  the  Act  of  March  3,  1875  (^^  Stat.,  420),  and 
the  Act  of  July  4,  1884  (23  Stat.,  96),  contain  specific  directions  in  respect 
to  the  manner  in  which  Indians  may  obtain  homesteads,  and  impose  certain 
restrictions  upon  the  title  they  secure  thereby.  These  laws  were  in  exist- 
ence at  the  time  when  this  entrywoman  made  her  application  to  enter  the 
land  in  question,  and  unless  she  was  a  citizen  of  the  United  States,  they 
controlled  the  right  of  entry  by  her  and  excluded  the  right  of  entry  as  a 
citizen  under  Section  2289  of  the  Revised  Statutes. 

It  must  follow,  therefore,  that  if  she  was  an  Indian  woman,  not  a  citizen, 
she  acquired  no  right  under  the  act  of  1880  to  obtain  this  land  by  a  title 
entirely  different  from  those  which  the  laws  provided  for  Indian  homestead 
en  try  men,  and  that  statute  had  no  application  to  this  case,  because  the  land 
was  not  properly  subject  to  her  entry  in  1879. 

But,  inasmuch  as  her  status  is  not  definitely  shown,  your  decision  hold- 
ing said  cash  entry  for  cancellation  must,  I  think,  be  modified  so  as  to 
afford  the  appellant,  Mrs.  Benedict,  an  opportunity  at  any  time  within 
ninety  days  after  notice  of  the  decision,  to  submit  proof  of  the  citizenship 
of  Sah-wah-goo-do-gaw,  if  it  be  the  fact  that  she  was  not  an  Indian  woman, 
but  a  citizen  within  the  principle  of  the  decision  of  the  Supreme  Court.  In 
case  of  failure  to  do  this  within  the  time  limited,  your  order  of  cancellation 
should  be  made  absolute. 

Your  decision  is  modified  accordingly. 
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IV.  SPECIAL  RELIEF. 


^.—STATUTES. 

SETTLERS  WITHIN  RAILROAD  LIMITS. 

An  Act  to  grant  additional  rights  to  homestead  settlers  on  public  lands  within  railroad 
limits.  • 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled^  That  from  and  after  the  passage  of  this 
act,  the  even  sections  within  the  limits  of  any  grant  of  public  lands  to  any 
railroad  company,  or  to  any  military  road  company,  or  to  any  State  in  aid 
of  any  railroad  or  military  road,  shall  be  open  to  settlers  under  the  home- 
stead laws  to  the  extent  of  one  hundred  and  sixty  acres  to  each  settler,  and 
any  person  who  has,  under  existing  laws,  taken  a  homestead  on  any  even 
section  within  the  limits  of  any  railroad  or  military  road  land  grant,  and 
who  by  exisiting  laws  shall  have  been  restricted  to  eighty  acres,  may  enter 
under  the  homestead  laws  an  additional  eighty  acres  adjoining  the  land  em- 
braced in  his  original  entry,  if  such  additional  land  be  subject  to  entry;  or 
if  such  person  so  elect,  he  may  surrender  his  entry  to  the  United  States  for 
cancellation,  and  thereupon  be  entitled  to  enter  lands  under  the  homestead 
laws  the  same  as  if  the  surrendered  entry  had  not  been  made.  And  any 
person  so  making  additional  entry  of  eighty  acres,  or  new  entry  after  the 
surrender  and  cancellation  of  his  original  entry,  shall  be  permitted  so  to  do 
without  payment  of  fees  and  commissions ;  and  the  residence  and  cultiva- 
tion of  such  person  upon  and  of  the  land  embraced  in  his  original  entry 
shall  be  considered  residence  and  cultivation  for  the  same  length  of  time 
upon  and  of  the  land  embraced  in  his  additional  or  new  entry,  and  shall  be 
deducted  from  the  five  years*  residence  and  cultivation  required  by  law: 
Provided,  That  in  no  case  shall  patent  issue  upon  an  additional  or  new 
homestead  entry  under  this  act  until  the  person  has  actually,  and  in  con- 
formity with  the  homestead  laws,  occupied,  resided  upon,  and  cultivated  the 
land  embraced  therein  at  least  one  year. 

Approved  March  3,  1879.     (20  Stat.,  472.) 


ACT  OF  JULY  I,  1879.       • 

An  Act  for  the  relief  of  settlers  on  the  public  lands  in  districts  subject  to  grasshopper  incur- 
sions.     (21  Stat.,  48.) 

Be  it  enacted,  etc.  That  it  shall  be  lawful  for  homestead  and  pre-emption 
settlers  on  the  public  lands,  and  in  all  cases  where  pre-emptions  are  author- 
ized by  law,  where  crops  have  been  or  may  be  destroyed  or  seriously  in- 
jured by  grasshoppers,  to  leave  and  be  absent  from  said  lands,  under  such 
rules  and  regulations,  as  to  proof  of  the  same,  as  the  Commissioner  of  the 
General  Land  Office  shall  prescribe  ;  but  in  no  case  shall  such  absence  ex- 
tend beyond  one  year  continuously ;  and  during  such  absence  no  adverse 
rights  shall  attach  to  said  lands,  such  settlers  being  allowed  to  resume  and 
perfect  their  settlement  as  though  no  such  absence  had  occurred. 

Sec.  2.  That  the  time  for  making  final  proof  and  payment  by  pre-emp- 
tors  whose  crops  shall  have  been  destroyed  or  injured  as  aforesaid,  may,  in 
the  discretion  of  the  Commissioner  of  the  General  Land  Office,  be  expended 
for  one  year  after  the  expiration  of  the  term  of  absence  provided  for  in  the 
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first  section  of  this  act ;  and  all  the  rights  and  privileges  extended  by  this 
act  to  homestead  and  pre-emption  settlers  shall  apply  to  and  include  the 
settlers  under  an  act  entitled  *'  An  act  to  encourage  the  growth  of  timber  on 
western  prairies,"  approved  March  third,  eighteen  hundred  and  seventy- 
three^  and  the  acts  amendatory  thereof. 


ACT  OF  JUNE  4,  1880.* 

An  Act  for  the  relief  of  certain  homestead  and  pre-emption  settlers  in  Kansas  and  Ne- 
braska.    (21  Stats. y  543.) 

Be  it  enacted y  etc^  Tlfat  it  shall  be  lawful  for  homestead  and  pre-emption 
settlers  on  the  public  lands,  or  pre-emption  settlers  upon  Indian  reservations, 
in  the  States  of  Kansas  and  Nebraska,  west  of  the  sixth  principal  meridian, 
where  there  has  been  a  loss  or  failure  of  crops  from  unavoidable  cause,  in  the 
year  of  eighteen  hundred  and  seventy-nine  or  eighteen  hundred  and  eighty, 
to  leave  and  be  absent  from  said  lands  until  the  first  day  of  October,  eighteen 
hundred  and  eighty-one,  under  such  rules  and  regulations  as  to  proof  and 
notice  as  the  Commissioner  of  the  General  Land  Office  may  prescribe;  and 
during  said  absence  no  adverse  rights  shall  attach  to  said  lands,  such  settlers 
being  allowed  to  resume  and  perfect  their  settlement  a§  though  no  such  ab- 
sence had  occurred. 

Sec.  2.  That  the  time  for  making  final  proof  and  payment  by  such  pre- 
emptors  is  hereby  extended  for  one  year  after  the  expiration  of  the  term  of 
absence  provided  for  in  the  first  section  of  this  Act;  but  in  cases  where  the 
purchase  money  is  by  law  payable  in  installments,  the  first  unpaid  install- 
ment shall  be  held  not  to  be  due  until  one  year  after  the  expiration  of  the 
leave  of  absence  aforesaid. 

ACT  OF  JUNE  15,  1880. 

An  Act  relating  to  the  public  lands  of  the  United  States.     (21  Stat.,  237.) 

Be  it  enacted^  etc.  That  when  any  lands  of  the  United  States  shall  have 
been  entered,  and  the  Government  price  paid  therefor  in  full,  no  criminal 
suit  or  proceeding  by  or  in  the  name  of  the  United  States  shall  thereafter 
be  had  or  further  maintained  for  any  trespasses  upon  or  for  or  on  account 
of  any  material  taken  from  said  lands,  and  no  civil  suit  or  proceedings  shall 
be  had  or  further  maintained  for  or  on  account  of  any  trespass  upon  or  ma- 
terial taken  from  said  lands  of  the  United  States  in  the  ordinary  clearing  of 
land,  in  working  a  mining  claim,  or  for  agricultural  or  domestic  purposes, 
or  for  maintaining  improvements  upon  the  land  of  any  dona  fide  settler,  or 
for  or  on  account  of  any  timber  or  material  taken  or  used  by  any  person 
without  fault  or  knowledge  of  the  trespass,  or  for  or  on  account  of  any  tim- 
ber taken  or  used  without  fraud  or  collusion  by  any  person  who  in  good 
faith  paid  the  officers  or  agents  of  the  United  States  for  the  same,  or  for  or 
on  account  of  any  alleged  conspiracy  in  relation  thereto :  Provided,  That 
the  provisions  of  this  section  shall  apply  only  to  trespasses  and  acts  done  or 
committed  and  conspiracies  entered  into  prior  to  March  first,  eighteen  hun- 
dred and  seventy-nine;  And  provided  further.  That  the  defendants  in  such 
suits  or  proceedings  shall  exhibit  to  the  proper  courts  or  officer  the  evidence 
of  such  entry  and  payment,  and  shall  pay  all  costs  accrued  up  to  the  time 
of  such  entry. 

Sec.  2.  That  persons  who  have  heretofore  under  any  of  the  homestead 

*The  following  acts  authorizing  settlers  upon  the  public  lands  under  the  pre-emption,  homestend,  and 
timber  culture  laws,  whose  crops  were  destroyed  by  grasshoppers,  to  absent  themselves  temDorarily  from 
their  lands,  and  extending  the  time  for  makinK  final  proof,  have  been  passed  from  time  to  time  oy  Congress, 
vis :  x8  Stat.,  8i ;  19  id.,  54,  55*  59t  405 ;  ao  id.,  88.  169 ;  Act  of  June  4, 1880. 
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laws  entered  lands  properly  subject  to  such  entry,  or  persons  to  whom  the 
right  of  those  having  so  entered  for  homesteads  may  have  been  attempted 
to  be  transferred  by  bona  fide  instrument  in  writing,  may  entitle  themselves 
to  said  lands  by  paying  the  Government  price  therefor,  and  in  no  case  less 
than  one  dollar  and  twenty- five  cents  per  acre,  and  the  amount  heretofore 
paid  the  Government  upon  said  lands  shall  be  taken  as  part  payment  of  said 
price:  Provided,  This  shall  in  no  wise  interfere  with  the  rights  or  claims  of 
others  who  may  have  subsequently  entered  such  lands  under  the  homestead 
laws. 

Sec.  3.  That  the  price  of  lands  now  subject  to  entry  which  were  raised  to 
two  dollars  and  fifty  cents  per  acre,  and  put  in  piarket  prior  to  January, 
eighteen  hundred  and  sixty-one,  by  reason  of  the  grant  of  alternate  sections 
for  railroad  purposes,  is  hereby  reduced  to  one  dollar  and  twenty-five  cents 
per  acre. 

Sec.  4.  This  act  shall  not  apply  to  any  of  the  mineral  lands  of  the  United 
States ;  and  no  person  who  shall  be  prosecuted  for  or  proceeded  against  on 
account  of  any  trespass  committed  or  material  taken  from  any  of  the  public 
lands  after  March  first,  eighteen  hundred  and  seventy-nine,  shall  be  entitled 
to  the  benefit  thereof.     Approved,  June  15,  1880. 


ACT  OF  JUNE  8,  1880. 

An  Act  to  provide  for  issuing  patents  for  public  lands  claimed  under  the  pre-emption  and 
homestead  laws  in  cases  where  the  claimants  have  become  insane.     (21  Stat.,  166.) 

Be  it  enacted,  etc. ,  That  in  all  cases  in  which  parties  who  regularly  initi- 
ated claims  to  public  lands  as  settlers  thereon  according  to  the  provisions  of 
the  preemption  or  homestead  laws,  have  become  insane,  or  shall  hereafter 
become  insane,  before  the  expiration  of  the  time  during  which  their  resi- 
dence, cultivation,  or  improvement  of  the  land  claimed  by  them  is  required 
by  law  to  be  continued  in  order  to  entitle  them  to  make  the  proper  proof 
and  perfect  their  claims,  it  shall  be  lawful  for  the  required  proof  and  pay- 
ment to  be  made  for  their  benefit  by  any  person  who  may  be  legally  au- 
thorized to  a:ct  for  them  during  their  disability,  and  thereupon  their  claims 
shall  be  confirmed  and  patented,  provided  it  shall  be  shown  by  proof  satis- 
factory to  the  Commissioner  of  the  General  Land  Office  that  the  parties 
complied  in  good  faith  with  the  legal  requirements  up  to  the  time  of  their 
becoming  insane;  and  the  requirement  in  homestead  entries  of  an  affidavit 
of  allegiance  by  the  applicant  in  certain  cases  as  a  pre -requisite  to  the  issu- 
ing of  the  patents  shall  be  dispensed  with  so  far  as  regards  such  insane 
parties. 


ACT  OF  MAY  6,  1886. 

An  Act  to  protect  homestead  setders  within  railway  limits  and  for  other  purposes.     (24 
Sut.,  22.) 

Be  it  enacted^  etc,.  That  all  homestead  settlers  on  public  lands  within  the 
railway  limits  restricted  to  less  than  one  hundred  and  sixty  acres  of  land, 
who  have  heretofore  made,  or  may  hereafter  make,  the  additional  entry  al- 
lowed either  by  the  Act  approved  March  third,  eighteen  hundred  and  seventy- 
nine,  or  the  Act  approved  July  first,  eighteen  hundred  and  seventy-nine, 
after  having  made  final  proof  of  settlement  and  cultivation  under  the  origi- 
nal entry,  shall  be  entitled  to  have  the  lands  covered  by  the  additional  entry 
patented  without  any  further  cost  or  proof  of  settlement  and  cultivation. 

Approved,  May  6,  1886. 

37 
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ACT  OF  MARCH  2,  1889. 

An  Act  to  withdraw  certain  public  lands  from  private  entry,  and  for  other  purposes.     (25 
Stat.,  854.) 

Be  it  enacUdy  etc,,,  That  from  and  after  the  passage  of  this  act  no  public 
lands  of  the  United  States,  except  those  in  the  State  of  Missouri,  shall  be 
subject  to  private  entry. 

Sec.  2.  That  any  person  who  has  not  heretofore  perfected  title  to  a  tract 
of  land  of  which  he  has  made  entry  under  the  homestead  law,  may  make  a 
homestead  entry  of  not  exceeding  one- quarter  section  of  public  land  subject 
to  such  entry,  such  previous  filing  or  entry  to  the  contrary  notwithstanding ; 
but  this  right  shall  not  apply  to  persons  who  perfect  title  to  lands  under  the 
pre-emption  or  homestead  laws  already  initiated  :  Provided,  That  all  pre- 
emption settlers  upon  the  public  lands  whose  claims  have  been  initiated 
prior  to  the  passage  of  this  act  may  change'  such  entries  to  homestead  entries 
and  proceed  to  perfect  their  titles  to  their  respective  claims  under  the  home- 
stead law,  notwithstanding  they  may  have  heretofore  had  the  benefit  of  such 
law,  but  such  settlers  who  perfect  title  to  such  claims  under  the  homestead 
law  shall  not  thereafter  be  entitled  to  enter  other  lands  under  the  pre-emp- 
tion or  homestead  laws  of  the  United  States. 

Sec.  3.  That  whenever  it  shall  be  made  to  appear  to  the  Register  and  Re- 
ceiver of  any  public  land  office,  under  such  regulations  as  the  Secretary  of 
the  Interior  may  prescribe,  that  any  settler  upon  the  public  domain  under 
existing  law  is  unable  by  reason  of  a  total  or  p>artial  destruction  or  failure  of 
crops,  sickness,  or  other  unavoidable  casualty,  to  secure  a  support  for  him- 
self, herself,  or  those  dependent  upon  him  or  her,  upon  the  lands  settled 
upon,  then  such  Register  and  Receiver  may  grant  to  such  a  settler  a  leave 
of  absence  from  the  claim  upon  which  he  or  she  has  filed  for  a  period  not 
exceeding  one  year  at  any  one  time,  and  such  settler  so  granted  leave  of  ab- 
sence shall  forfeit  no  rights  by  reason  of  such  absence :  Provided,  That  the 
time  of  such  actual  absence  shall  not  be  deducted  from  the  actual  residence 
required  by  law. 

Sec.  4.  That  the  price  of  all  sections  and  parts  of  sections  of  the  public 
lands  within  the  limits  of  the  portions  of  the  several  grants  of  lands  to  aid  in 
the  construction  of  railroads  which  have  been  heretofore  and  which  may  here- 
after be  forfeited,  which  were  by  the  Act  making  such  grants  or  have  since 
been  increased  to  the  double  minimum  price,  and  also  of  all  lands  within 
the  limits  of  any  such  railroad  grant,  but  not  embraced  in  such  grant,  lying 
adjacent  to  and  coterminous  with  the  portions  of  any  line  of  any  such  rail- 
road which  shall  not  be  completed  at  the  date  of  this  Act,  is  hereby  fixed  at 
one  dollar  and  twenty-five  cents  per  acre. 

Sec.  5.  That  any  homestead  settler  who  has  heretofore  entered  less  than 
one-quarter  section  of  land  may  enter  other  and  additional  land  lying  con- 
tiguous to  the  original  entry  which  shall  not,  with  the  land  first  entered  and 
occupied,  exceed  in  the  aggregate  one  hundred  and  sixty  acres,  without 
proof  of  residence  upon  and  cultivation  of  the  additional  entry ;  and  if  final 
proof  of  settlement  and  cultivation  has  been  made  for  the  original  entry 
when  the  additional  entry  is  made,  then  the  patent  shall  issue  without  fur- 
ther proof:  Provided,  That  this  section  shall  not  apply  to  or  for  the  benefit 
of  any  person  who  at  the  date  of  making  application  for  entry  hereunder 
does  not  own  and  occupy  the  lands  covered  by  his  original  entry :  And  pro- 
vided. That  if  the  original  entry  should  fail  for  any  reason  prior  to  patent, 
or  should  appear  to  be  illegal  or  fraudulent,  the  additional  entry  shall  not 
be  permitted,  or,  if  having  been  initiated,  shall  be  canceled. 

Sec.  6.  That  every  person  entitled,  under  the  provisions  of  the  home- 
stead laws,  to  enter  a  homestead,  who  has  heretofore  complied  with  or  who 
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shall  hereafter  comply  with  the  conditions  of  sstid  laws,  and  who  shall  have 
made  his  final  proof  thereunder  for  a  quantity  of  land  less  than  one  hundred 
and  sixty  acres,  and  receive  the  Receiver's  final  receipt  therefor,  shall  be 
entitled  under  said  laws  to  enter  as  a  personal  right,  and  not  assignable,  by 
legal  subdivisions  of  the  public  lands  of  the  United  States  subject  to  home- 
stead entry,  so  much  additional  land  as  added  to  the  quantity  previously  so 
entered  by  him  shall  not  exceed  one  hundred  and  sixty  acres :  Provided, 
That  in  no  case  shall  patent  issue  for  the  land  covered  by  such  additional 
entry  until  the  person  making  such  additional  entry  shall  have  actually  and 
in  conformity  with  the  homestead  laws  resided  upon  and  cultivated  the  lands 
so  additionally  entered,  and  otherwise  fully  complied  with  such  laws:  Pro- 
videdy  alsoy  That  this  section  shall  not  be  construed  as  aifecting  any  rights 
as  to  location  of  soldiers'  certificates  heretofore  issued  under  section  two 
thousand  three  hundred  and  six  of  the  Revised  Statutes. 

Sec.  7.  That  the  ''  act  to  provide  additional  regulations  for  homestead 
and  pre-emption  entries  of  public  lands,"  approved  March  third,  eighteen 
hundred  and  seventy-nine,  shall  not  be  construed  to  forbid  the  taking  of 
testimony  for  final  proof  within  ten  days  following  the  day  advertised  as 
upon  which  such  final  proof  shall  be  made  in  cases  where  accident  or  un- 
avoidable delays  have  prevented  the  applicant  or  witnesses  from  making  such 
proof  on  the  date  specified. 

Sec.  8.  That  nothing  in  this  act  shall  be  construed  as  suspending,  repeal- 
ing, or  in  any  way  rendering  inoperative  the  provisions  of  the  act  entitled, 
"An  act  to  provide  for  the  disposal  of  abandoned  and  useless  military  reser- 
vations," approved  July  fifth,  eighteen  hundred  and  eighty-four. 

Approved,  March  2,  1889. 


^.—INSTRUCTIONS  AND  DECISIONS.* 

{a,)— ADDITIONAL  ENTRIES  UNDER  ACT  OF  MARCH  j, 

1879. 

EDWARD  D.  SEWALL. 

Additional  Homestead  Entry, — A  homestead  claimant,  otherwise  qualified,  may  make  an 
additional  homestead  entry  under  the  Act  of  March  3,  1879,  notwithstanding  his  original 
homestead  entry  was  changed  to  a  cash  entry  under  the  Act  of  June  15,  1880. 

Actin^r  Commissioner  HoLCOMB  to  Register  and  Receiver,  Fergus  Falls,  Minn.,  July  I, 
1881. 

I  am  of  opinion  that  the  party's  right  to  make  an  additional  entry  undei" 
the  Act  of  March  3,  1879,  remains,  though  he  may  have  changed  his  orig* 
inal  homestead  to  a  cash  entry  under  the  Act  of  June  15,  1880. 

Upon  making  such  additional  entry,  the  party  will  be  required  to  establish 
an  actual  residence  upon  the  land  embraced  therein,  and  continue  the  same 
with  cultivation  for  such  time  as  may  be  necessary  with  the  residence  upon 
and  cultivation  of  his  original  homestead,  prior  to  date  of  cash  entry,  to 
aggregate  the  full  legal  period  of  five  years. 

The  Act  of  March  3,  1879,  provides  that  **any  person  who  has,  under 
existing  laws,  taken  a  homestead  on  any  even  section  within  the  limits  of 
any  railroad  or  military  road  land  grant,  and  who  by  existing  laws  shall 
have  been  restricted  to  80  acres,  may  enter,  under  the  homestead  laws,  an 
additional  80  acres  adjoining  the  land  embraced  in  his  original  entry,  if 
such  additional  land  shall  be  subject  to  entry. 

*  For  extracts  fiom  the  General  Circular  of  January  x,  1889,  under  the  sereral  acts  abore  set  iorth,  see 
p.  346*'/  seq. 
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You  will  observe  that  the  bnly  conditions  precedent  are  that  the  original 
entry  shall  have  been  made  prior  to  the  approval  of  the  act ;  that  the  land 
entered  shall  have  been  of  the  class  described ;  that  the  party  shall,  at  date 
of  original  entry,  have  been  restricted  by  existing  laws  to  80  acres,  and  that 
the  land  applied  for  must  be  contiguous  to  the  original  homestead  and  sub- 
ject to  entry. 

In  the  case  under  consideration  the  conditions  necessary  to  entitle  the 
party  to  additional  privileges  are  shown  to  exist,  and  the  party  is  undoubt- 
edly entitled  to  avail  himself  of  those  privileges,  although  his  original  home- 
stead has  been  changed  to  a  cash  entry. 

A  party  who  had  thus  changed  his  homestead  entry  could  not  make  a  new 
entry  under  the  Act  of  March  3,  1879,  ^^^  ^^^  reason  that  there  is  no  pro- 
vision of  law  under  which  a  valid  cash  entry  may  be  surrendered,  and  the 
act  referred  to  requires  that  a  party  seeking  to  make  a  new  entry  under  its 
provisions  must  surrender  his  original  entry  to  the  United  States  for  can- 
cellation before  the  right  to  make  a  new  entry  can  be  extended  to  him. 
You  will  inform  Mr.  Sewall  respecting  his  rights  as  set  forth  herein,  and  in 
letter  "C,"  of  April  29,  1881,  referred  to  above. 

In  future,  when  submitting  cases  of  any  kind  to  this  office,  you  are  re- 
quested to  state  fully  all  facts  respecting  the  same,  that  instructions  neces- 
sary may  be  based  upon  a  thorough  knowledge  of  the  case  in  point.  Your 
failure  to  embody,  in  your  letter  transmitting  Mr.  Sewall's  proof,  a  state- 
ment of  the  fact  that  he  had  availed  himself  of  the  privilege  granted  by  Act 
of  June  15,  1880  (your  returns  for  the  month  in  wiiich  his  cash  entry  was 
made  not  having  reached  this  office  at  date  of  my  letter  of  April  29,  1881), 
was,  to  say  the  least,  a  careless  act,  and  might  have  caused  this  office  to  com- 
mit a  serious  error.  District  officers  are  expected  to  exercise  great  care  in 
the  submission  of  special  cases,  and  make  in  their  letters  of  transmittal  full 
and  impartial  statements  of  all  facts  respecting  the  same,  with  special  refer- 
ence to  the  questions  of  points  upon  which  they  desire  information  or  in- 
struction. 

JOSEPH  BIRCHFIELD. 

Addiiional  Homestead  Entry — Act  of  March  j,  iSjg. — This  act  contemplates  the  existence 
of  an  original  entry  which  other  land  may  adjoin  or  which  may  be  surrendered.  A  party 
whose  original  entry  has  been  canceled,  has  no  rights  under  this  law. 

Secretary  Teller  to  Commissioner  McFarland,  April  2,  1883. 

I  have  considered  the  appeal  of  Joseph  Birchiield  from  your  decision  of 
April  25,  1883,  rejecting  his  application  to  make  an  additional  homestead 
entry  under  the  Act  of  March  3,  1879  (^^  Stat.,  472). 

It  appears  that  Birchfield*  made  a  homestead  entry  upon  a  tract  of  forty 
acres,  in  Montgomery,  Alabama,  land  district,  September  14,  1869,  and 
that  the  same  was  canceled  February  27,  1879,  ^^^  failure  to  make  final 
proof  within  seven  years.  He  now  applies  to  enter  forty  additional  acres. 
The  Act  of  March  3,  1879,  provides  that  "any  person  who  has,  under  ex- 
isting laws,  taken  a  homestead  on  any  even  section  within  the  limits  of  any 
railroad  (as  Birchfield's  former  entry  was)  *  *  *  and  who  by  existing  laws 
shall  have  been  restricted  to  eighty  acres,  may  enter  under  the  homestead 
laws  an  additional  eighty  acres,  adjoining  the  land  embraced  in  his  original 
entry,  *  *  *  or  if  such  person  so  elect  he  may  surrender  his  entry  to  the 
United  States  for  cancellation,  and  thereupon  be  entitled  to  enter  lands 
under  the  homestead  laws  the  same  as  if  the  surrendered  entry  had  not  been 
made,  *  *  *  and  the  residence  and  cultivation  of  such  person  upon  and  of 
the  land  embraced  in  his  original  entry,  shall  be  considered  residence  and 
cultivation  for  the  same  length  of  time  upon  and  of  the  land  embraced  in 
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his  additional  or  new  entry,  and  shall  be  deducted  from  the  five  years'  resi- 
dence and  cultivation  required  by  law." 

This  statute  contemplates  an  existing  original  entry  on  land  which  that 
embraced  in  the  new  entry  shall  adjoin ,  and  which  may  be  surrendered,  and 
credits  the  new  entry  with  the  length  of  residence  and  cultivation  under  the 
original  entry,  requiring,  however,  actual  cultivation  and  residence  on  the 
land  embraced  in  the  new  entry  for  at  least  one  year.  If  there  is  no  origi- 
nal entry  in  existence,  there  is  no  land  to  which  that  embraced  in  the  new 
entry  can  adjoin,  nor  is  there  an  entry  which  can  be  surrendered ;  and  as 
all  Birchfield's  rights  are  extinguished  by  cancellation  of  his  original  entry, 
he  became  thenceforth  a  stranger  to  the  land,  with  no  entry  upon  which  to 
base  his  additional  claim,  and  with  no  former  residence  or  cultivation  which 
the  statute  contemplates  in  connection  therewith. 

The  case  of  Annie  Anderson,  cited  by  appellant  (Copp,  February,  1882), 
is  not  authority  for  this.  In  that  case  there  was  an  existing  original  entry, 
and  it  was  decided  upon  a  wholly  distinct  question  from  that  herein*  in- 
volved. 

Birchfield  has  no  right,  in  my  opinion,  to  the  entry  applied  for,  and  I 
affirm  your  decision. 

JOSHUA  WELCH. 

Additional  Homestead — Act  of  March  ^^  '^79' — The  right  to  make  a  new,  or  additional 
homestead  entry,  under  t^e  Act  of  March  3,  1879,  i^  limited  to  those  who  had  taken 
eighty  acres,  and  remainea  in  possession  thereof,  residing  upon  and  cultivating  the  same, 
at  the  date,  of  the  passage  of  said  act 

Acting  Secretary  MULDROW  to  Commissioner  SPARKS,  April  8, 1 887. 

I  have  considered  the  appeal  of  Joshua  Welch  from  your  office  decision  of 
December  2,  1885,  rejecting  his  application  to  enter  under  the  provisions  of 
the  Act  of  March  3.  1879,  the  S.  E.  %  of  the  N.  E.  ^,  the  N.  E.  ^  of  the 
S.  E.  %,  and  the  W.  ^  of  the  S.  E.  %^  of  Sec.  18,  T.  20  N.,  R.  42  E., 
Spokane  Falls,  Washington  Territory. 

Welch,  on  April  i,  1872,  made  homestead  entry  for  the  N.  j4  of  the  S. 
E.  ^  of  Sec.  6,  T.  3  N.,  R.  17  E.,  Vancouver  district,  Washington  Terri- 
tory. This  entry  was  canceled  for  voluntary  relinquishment  November  6, 
1874.     March  3,  1879  (^^  Stat.,  472),  an  act  was  passed  providing  that: 

Any  person  who  has,  under  existing  laws,  taken  a  homestead  on  any  even  section  within 
the  limits  of  any  railroad  or  military  road  land  grant,  and  who  by  existing  laws  shall  have 
been  restricted  to  eighty  acres,  may  enter  under  the  homestead  laws  an  additional  eighty 
acres  adjoining  the  land  embraced  in  his  original  entry,  if  such  additional  land  be  subject  to 
entry ;  or  if  such  person  so  elect,  he  may  surrender  his  entry  to  the  United  States  for  can- 
cellation, and  thereupon  be  entitled  to  enter  land  under  the  homestead  laws,  the  same  as  if 
the  surrendered  entry  had  not  been  made. 

Welch  claims  that  having  ''taken  a  homestead  on  an  even  section  within 
the  limits  of  a  railroad  grant,"  and  having  ''surrendered  his  entry  to  the 
United  States  for  cancellation,"  he  comes  within  the  letter  and  spirit  of  the 
statute,  and  is  now  entitled,  under  the  last  clause  above  quoted,  to  enter  one 
hundred  and  sixty  acres  of  land,  "the  same  as  if  the  surrendered  entry  had 
not  been  made." 

Upon  a  careful  reading  of  the  entire  act,  nothing  can  be  more  clear  than 
that  Congress  in  passing  the  Act  of  March  3,  1879,  had  in  view  only  those 
who  had  taken  eighty  acres,  and  who  remained  in  possession  thereof,  resid- 
ing upon  and  cultivating  the  same,  at  the  date  of  the  passage  of  the  act. 
Welch  having,  when  this  statute  was  enacted,  no  homestead  claim  in  exist- 
ence, there  was  no  foundation  for  a  claim  of  an  additional  homestead.  I 
therefore  affirm  your  decision. 
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BEN7AMIN  GEYLER. 

Act  of  March  j,  i8yg — Outside  Railroad  Limits. — Because  part  of  the  land  embraced  in 
an  entry  is  beyond  the  limits  of  a  railroad  grant,  should  not  prevent  an  additional  entry 
under  the  Act  of  March  3,  1879. 

Covimissiontr  McFarland  to  Register  and  Receiver ^  H$tntsville,  Alabama,  yuly  11,  1882. 

The  mere  fact  that  part  of  the  applicant's  original  entry  lies  outside  the 
six-mile  Hmits  of  said  road,  or  that*  the  land  sought  to  be  entered  does  not 
join  that  portion  of  the  original  entry  lying  within  the  grant  of  said  road, 
should  not,  in  my  opinion,  prejudice  his  rights  under  the  Act  named. 

Your  decision  is  therefore  reversed. 

Upon  the  applicant's  filing  an  affidavit  showing  that  he  has  not  served  for 
90  days  in  either  the  army  or  navy  of  the  United  States  during  the  war  of 
the  rebellion  (if  such  is  the  fact),  you  will  all  allow  his  additional  entry. 


JEMIMA  BENBOW. 

Seven  Years — Final  Proof. — Parties  making  new  or  additional  entries  under  the  Acts  of 
March  3,  1879,  and  July  I,  1879,  have  seven  years  within  which  to  make  final  proof. 

Homestead  Entry — How  Terminated. — A  homestead  entry  must  remain  of  record  until  le- 
gally relinquished,  contested  or  canceled  for  failure  to  make  final  proof. 

Commissioner  McFarland  to  Register  and  Receiver^  Tracy t  Minnesota,  August  8,  1883. 

I  am  in  receipt  of  your  letter  of  July  30,  1883,  containing  the  following: 
'*  Jemima  Ben  bow  made  original  homestead  entry  No.  8152,  dated  October 
19,  1874,  for  W.  y^  of  N.  E.  ^  Sec.  34,  106,  37,  ^nd  made  final  proof 
therefor  July  19,  1881,  F.  C.  No.  4461,  and  she  made  additional  homestead 
entry  No.  11004,  dated  July  19th,  1881,  for  the  E.  J4  of  N.  E.  J^  Sec.  34, 
io6y  37.  After  the  expiration  of  two  years  from  date  of  said  additional 
entry,  No.  11004,  notice  was  given  advising  her.  that  the  time  fixed  by 
statute  had  expired  without  the  requisite  proof  being  filed  by  her,  and  that 
thirty  days  would  be  allowed  within  which  to  show  cause  why  her  claim 
should  not  be  adjudged  forfeited,  and  her  entry  cancelled."  This  office 
has  no  knowledge  of  a  statutory  provision  limiting  the  time  within  which 
final  proof  may  be  made  upon  a  homestead  entry  to  two  years  from  date 
thereof.  The  only  statutory  provisions  respecting  time  for  making  final 
proof  upon  homestead  entries  known  to  this  office,  are  those  contained  in 
Revised  Statutes,  Sections  2291  and  2305,  and  the  Acts  of  March  3  and 
July  I,  1879.  '^^^  fi^*  o^  these  provides  that  **  if  at  the  expiration  of  such 
time"  {^yt  years),  "or  at  any  time  within  two  years  thereafter*' — that  is, 
seven  years  from  date  of  entry — the  party  "  proves  by  two  credible  wit- 
nesses," etc.  The  second,  third  and  fourth,  provide  that  no  patent  shall 
issue  until  the  homestead  settler  shall  have  ''resided  upon,  improved  and 
cultivated  his  homestead  for  a  period  of  at  least  one  year,"  thereby  forbid- 
ding the  acceptance  of  final  proof  prior  to  the  performance  of  those  acts. 

It  is  held  by  this  office  that  a  homestead  party  making  an  additional  or 
new  entry  under  the  Acts  of  March  3,  or  July  i,  1879,  ^  entitled  to  the 
same  time  in  which  to  make  final  proof,  as  is  granted  to  settlers  by  Section 
2291  Revised  Statutes;  that  is,  seven  years  from  date  of  entry. 

Your  notification  in  the  case  above  referred  to  was,  therefore,  unauthor- 
ized and  of  no  binding  force. 

You  add :  "We  are  now  informed  by  her  son,  W.  H.  Benbow,  that  his 
mother  (Jemima  Benbow)  is  dead,  and  that  the  heirs  do  not  intend  or  de- 
sire to  perfect  title  to  said  additional  entry,  and  prefer  that  the  same  be 
canceled. 

"  We  would,  therefore,  respectfully  recommend  that  said  additional  home- 
stead entry  11004  be  canceled." 


HOMESTEADS.  583 

Action  cannot  be  taken  in  accordance  with  your  recommendation.  The 
entry  must  remain  upon  the  records  until  legally  relinquished,  contested,  or 
canceled  for  failure  to  make  final  proof  within  the  period  prescribed  by  law 
— seven  years  from  its  date. 

DUTTON  D.  NICHOLS. 

Adtiitional  Entry — Orif^nal  Cane  fled. — The  cancellation  of  the  original  homestead  entry 
does  not  work  the  forfeiture  of  an  additional  entry  based  thereon,  so  as  to  relieve  the  land 
from  the  appropriation  of  such  additional  entry. 

Acting  Secretary  MULDROVV  to  Acting  Commissioner  Stockslager,  December  27,  1887. 

I  have  considered  the  appeal  of  Dutton  D.  Nichols  from  your  office  de- 
cision, dated  November  10,  1885,  rejecting  his  application  to  make  home- 
stead entry  of  the  N.  E.  %  of  Sec.  8,  T.  iii,  R.  39,  Redwood  Falls, 
Minnesota. 

Said  rejection  only  goes  to  the  S.  J^  of  said  N.  E.  ^,  and  that  for  the 
reason  that  at  the  date  of  the  application  said  N.  ^  of  the  N.  E.  ^  was 
covered  by  an  additional  or  adjoining  farm  entry  made  by  one  Byron  0*Hara, 
under  the  provisions  of  the  Act  of  March  3,  1879  (20  Stat.,  472),  granting 
additional  rights  to  homestead  settlers  on  public  lands  within  railroad  limits. 

It  appears  that  O'Hara  made  original  homestead  entry  July  12,  1878,  for 
the  N.  y^  of  N.  E.  ^  of  said  section  8;  that  on  June  7,  1879,  ^^  made  his 
additional  entry  under  the  Act  of  March  3,  1879,  ^^^  ^^  S.  5^  of  said  quar- 
ter section,  and  that  his  original  entry  was  canceled  October  7,  1885,  for 
failure  to  make  proof  within  the  seven  years  prescribed  by  law. 

The  additional  entry  has  not  been  canceled  and  is  still  of  record. 

Appellant  contends  that  the  original  entry  having  been  canceled,  the  ad- 
ditional entry  fell  with  it,  and  that  all  of  the  N.  E.  ^  of  section  8,  includ- 
ing the  S.  y^,  thereof  covered  by  O'Hara's  additional  entry,  is  subject  to 
entry,  and  that  his  application  should  be  allowed.  The  contention  that  by 
the  cancellation  of  the  original  entry  the  land  covered  by  the  additional 
entry  became  subject  to  entry,  though  said  additional  entry  has  not  been 
canceled,  can  not  be  sustained. 

In  disposing  of  the  proposition  it  is  not  necessary  here  to  adjudicate  the 
question  as  to  the  validity  of  O'Hara's  additional  entry.  It  is  sufficient  to 
know  that  said  entry  went  on  the  record  as  2i  prima  facie  valid  entry. 

That  being  so,  it  follows  under  the  rulings  of  the  Department,  that  until 
its  cancellation  on  the  public  records,  the  land  covered  thereby  is  segre- 
gated from  the  public  domain  and  is  not  subject  to  entry  by  another. 
Whitney  vs.  Maxwell  (2  L.  D.,  98);  St.  Paul,  M.  &  M.  Ry.  Co.  vs,  Forseth 
(3  L.  D.,  446) ;  same  company  vs.  Leech  (/V.,  506) ;  Pfaff  w.  Williams  and 
cases  therein  cited  (4  L.  D.,  455);  HoUants  vs,  Sullivan  (5  L.  D.,  115). 

The  records  must  be  cleared  by  regular  adjudication,  before  entry  of  the 
tract  in  question  can  properly  be  allowed. 

Your  office  decision  is  affirmed. 


CIRCULAR. 

Commissioner  Sparks  to  Registers  and  Receivers^  United  States  Land  Offices^  y^fy  26, 1886. 

Your  attention  is  called  to  the  following  Act  of  Congress  and  instructions 
thereunder : 

An  Act  to  protect  homestead  settlers  within  railway  limits  and  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  0/  America 
in  Congress  assembled.  That  all  homestead  settlers  on  public  lands  within  the  railway  limits 
restricted  to  less  than  one  hundred  and  sixty  acres  of  land,  who  have  heretofore  made  or 
may  hereafter  make  the  additional  entry  allowed  either  by  the  Act  approved  March  third, 
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eighteen  hundred  and  seventy  nine,  or  the  Act  approved  July  first,  eighteen  hundred  and 
seventy  nine,  after  having  made  final  proof  of  settlement  and  cultivation  under  the  original 
entry,  shall  be  entitled  to  have  the  lands  covered  by  the  additional  entry  patented  without 
any  further  cost  or  proof  of  settlement  and  cultivation. 
Approved,  May  o,  1886. 

1.  The  Acts  of  March  3  and  July  i,  1879,  provide  that  homestead  set- 
tlers who  make  additional  or  new  homestead  entries  under  authority  thereof, 
are  required  to  reside  upon  and  cultivate  the  land  embraced  in  such  addi- 
tional or  new  entries  for  at  least  one  year. 

2.  The  present  Act  dispenses  with  the  requirement  of  residence  and  cul- 
tivation upon  and  of  the  tracts  embraced  in  additional  entries  made  under 
former  Acts,  ^xxch' additional  entries  can  be  made  only  upon  tracts  "ad- 
joining the  land  embraced  in  the  original  entry." 

3.  The  requirement  of  residence  and  cultivation  is  not  dispensed  with  in 
respect  io-new  entries  made  under  the  Acts  of  March  3  and  July  i,  1879. 

4.  In  order  to  entitle  a  homestead  entryman  to  an  additional  entry  under 
the  Act  of  March  3,  or  July  i,  1879,  ^^^  ^0  a  patent  for  such  additional 
entry  under  this  act,  his  original  entry  must  be  a  valid,  bona  fide  entry,  and 
the  proofs  presented  in  support  thereof  must  be  accepted  by  this  office. 

5.  You  will,  therefore,  in  no  case  issue  a  final  certificate  on  the  additional 
entry  until  you  *have  been  advised  by  this  office  that  final  proof  on  the 
original  entry  has  been  approved  and  the  additional  entry  allowed.  When 
so  advised  you  will  issue  final  certificate  on  the  additional  entry  without  cost 
to  the  entryman,  and  forward  the  same  to  this  office. 

6.  Form  4-197,  with  necessary  alterations,  may  be  used  for  final  certifi- 
cates under  this  act. 

Approved,  July  26,  1886.  ^   q   ^   LAMAR,  Secretary. 


b,— ABSENCES  FROM  LAND  BECAUSE  OF  LOSS  OF  CROP 

AND  OTHERWISE. 

N.  W.  BROWN. 

Climatic  Reasons — Act  of  July  /,  i8yg. — Settlers  who  are  compelled  to  leave  their  lands 
on  account  of  loss  of  crops  must  be  prepared  to  account  for  their  absence,  and  final  proof 
should  not  be  offered  until  the  law  has  been  fully  complied  with. 

Commissioner  Sparks  to  N.  W.  Brown,  Julesburg,  Colorado^  July  26,  1887. 

On  the  6th  inst.,  the  office  advised  A.  F.  Clapper,  of  Julesburg,  that  the 
"Act  of  July  I,  1879  (*^  Stat.,  48),  authorizes  settlers  whose  crops  are  de- 
stroyed or  seriously  injured  by  grasshoppers,  to  be  absent  from  their  lands 
for  a  period  not  exceeding  one  year,  with  the  right  to  return  and  perfect 
their  settlement  as  though  no  such  absence  had  occurred.  Settlers  who  are 
obliged  to  leave  on  account  of  the  drouth  should  be  prepared  to  account  for 
their  absence  from  this  cause  when  they  make  final  proof,  but  in  such  cases 
proof  should  not  be  offered  until  the  law  has  been  fully  complied  with  after 
their  return  to  the  land.  An  enforced  absence  on  account  of  climatic 
reasons  will  not  imperil  the  claim,  if  the  fact  is  established  when  proof  is 
made,  and  if  proof  is  not  attempted  to  be  made  in  advance  of  the  time  when 
the  absence,  improvements  and  cultivation  required  by  law  can  be  satisfac- 
torily shown." 

This  advice  was  given  upon  the  representation  made  by  Mr.  Clapper  that 
your  section  of  country  "was  in  the  midst  of  a  drouth  with  no  signs  of 
crops,*'  etc.  "That  settlers  are  leaving  to  hunt  for  work;  that  last  winter 
was  a  bad  one  and  this  will  be  worse ;  that  there  is  no  chance  for  feed  for 
stock,  and  vegetables  have  been  destroyed  by  insects,"  etc. 


HOMESTEADS.  585 

Letters  have  since  been  received  showing  the  reverse  of  Mr.  Clapper's 
statement,  and  that  ''everything  was  looking  splendidly,"  and  you  had  at 
"  least  two  good  rains  weekly  with  night  showers  of  very  frequent  occur- 
rence." However  this  may  be,  this  ofhce  intended  to  give  no  general  per- 
mission to  the  homesteaders  in  Colorado  and  Western  Nebraska  to  leave 
their  land.  It  simply  advised  Clapper  of  the  law  upon  a  given  state  of  facts 
and  of  the  disposition  of  this  office  to  be  kind  and  lenient  to  bona  fide  honest 
settlers.  Such  advice  would  not  warrant  any  one  in  leaving  their  land  who 
had  misrepresented  or  acted  upon  a  misrepresentation  of  the  facts.  Should 
the  facts  prove  to  be  other  and  different  from  the  representation  made  by 
Mr.  Clapper,  the  leaving  would  be  considered  an  abandonment. 


GRIFFIN  vs.  MARSH  and  DOYLE  vs.  WILSON. 

Act  of  June  4,  1880 — Contest. — The  homestead  parties  having  given  notice  of  absence 
under  the  Act  of  June  4,  1880,  contest  is  dismissed  as  six  months  after  their  authorized 
leave  of  absence  had  not  expired,  and  abandonment  is  the  only  ground  upon  which  the 
contest  was  brought. 

Practice, — Two  separate  cases  should  not  be  forwarded  to  the  Secretary  from  the  Commis- 
sioner under  one  letter  of  transmittal. 

Secretary  Teller  to  Commissioner  McFarland,  April  27,  1883. 

It  appears  that  they  (defendants)  availed  themselves  of  the  provisions  of 
the  Act  of  June  4,  1880  (21  Stat.,  543),  whereby  homestead  settlers  on  the 
public  lands  in  Kansas  and  Nebraska  west  of  the  sixth  principal  meridan 
were  permitted  to  be  absent  from  their  claims  until  October  i,  1881,  where 
there  had  been  a  loss  or  failure  of  crops  from  fortuitous  causes  in  the  year 
1879  or  1880.  And  the  act  further  provided  that  ''during  said  absence  no 
adverse  rights  shall  attach  to  said  lands,  such  settlers  being  allowed  to  re- 
sume and  perfect  their  settlement  as  though  no  such  absence  had  occurred." 

These  defendants  having  regularly  applied  for  such  leave  of  absence  pur- 
suant to  the  rules  and  regulations  prescribed  by  your  office  by  virtue  of  the 
act,  were  therefore  constructively  residing  on  their  claims  until  October  i, 
1 881 ;  hence  it  was  not  competent  for  these  contestants  to  initiate  proceed- 
ings against  them  upon  the  alleged  ground  of  abandonment  during  such 
absence.  The  reversion  to  the  Government  of  land  so  entered  could  not 
accrue  in  the  premises  by  virtue  of  the  provisions  of  section  2297  of  the 
Revised  Statutes,  until  the  expiration  of  the  period  of  six  months  from  Oc- 
tober I,  1881,  or  until  April  i,  1882.  But  these  contestants  having  elected 
their  grounds  of  contest  are  thereby  precluded  from  showing  any  other 
abandonment  than  as  alleged. 

Your  decision  is  therefore  affirmed. 

It  should  be  observed,  however,  that  although  these  cases  are  between 
different  parties  and  involve  different  tracts,  you  nevertheless  submit  them 
by  your  letter  of  September  26,  1882,  by  reason  whereof  they  have  been 
docketed  in  this  Department  as  one  case.  This  is  bad  practice,  tending  to 
confusion.     You  will  therefore  hereafter  transmit  each  case  separately. 

Wilson  having  relinquished  his  right  and  title  in  the  premises,  you  will 
accordingly  take  proper  action  thereon. 


c— SETTLERS  WHO  BECOME  INSANE. 
SWANSON  vs.  ANDERSON. 

Entry  of  Insane  Person — Act  of  June  8,  1880. — Under  the  Act  of  June  8,  1880,  where 
persons  have  initiated  claims  under  the  homestead  or  preemption  law,  and  subsequently 
become  insane,  it  is  lawful  for  final  proof  to  be  made,  for  the  benefit  of  the  entryman,  by 
any  person  legally  authorized  to  act  for  him  during  such  disability. 
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Secretary  ViLAS  to  Acting  Commissioner  Stockslager,  February  37,  1888. 

John  Anderson,  on  August  16,  1882,  made  homestead  entry  of  the  S.  yi 
of  the  S.  E.  ^,  the  N.  E.  ^  of  the  S.  E.  ^,  and  the  S.  E.  }i  of  the  N. 
W.  ^  of  Sec.  30,  T.  17  N.,  R.  4  E.,  Olympia  land  district,  Washington 
Territory. 

A  charge  of  abandonment  having  been  preferred  by  Swan  Swanson,  a 
hearing  was  held  on  May  4,  1885.  On  June  27,  same  year,  the  local 
officers  rendered  joint  decision  to  the  effect  that  abandonment  had  been 
proven. 

On  July  6, 1885,  there  was  filed  in  the  local  land  office  an  affidavit,  dated 
July  2,  1885,  of  one  Mathilde  Olson,  setting  forth  that  she  was  cousin  of 
said  entryman,  Anderson;  that  in  August,  1884,  said  Anderson  became 
violently  insane,  and  wandered  away  from  his  home,  and  that  his  where- 
abouts had  never  since  been  discovered,  though  diligent  search  had  been 
made  for  him ;  that  affiant  communicated  these  facts  to  Anderson's  mother, 
in  Sweden,  and  was  by  her  given  full  power  of  attorney,  and  was  requested 
to  take  charge  of  the  property  and  effects  of  said  Anderson ;  that  prior  to 
Anderson's  departure  in  such  insane  condition,  he  had  complied  with  the  re 
quirements  of  the  homestead  law — having  ditched  and  drained  eighty  acres 
of  the  tract,  built  a  substantial  log  house  with  four  rooms,  and  made  many 
other  valuable  improvements,  and  had  resided  on  the  tract  as  demanded  by 
the  statute ;  that  the  fact  of  such  compliance  with  the  law  up  to  the  time 
of  the  entryman's  becoming  insane  was  well  known  to  Swanson  at  the  time 
of  his  initiating  contest ;  that  affiant  had  applied  for  letters  of  guardianship 
and  administration ;  and  therefore  affiant  asked  that  the  case  before  the 
local  office  at  Olympia  be  held  in  abeyance  until  the  issuance  of  said  letters 
of  administration. 

On  the  27th  of  July,  1885,  Mathilde  Olson  was  by  the  probate  court, 
after  the  customary  hearing,  appointed  guardian  of  said  John  Anderson  and 
his  estate. 

The  affidavit  hereinbefore  spoken  of,  together  with  a  certified  copy  of  the 
appointment  of  Mathilde  Olson  as  guardian,  and  other  papers  in  the  case, 
were  duly  transmitted  to  your  office — which,  on  March  17,  1886,  reversed 
the  decision  of  the  local  officers,  and  dismissed  the  contest.  From  this  de- 
cision Swanson  appeals. 

The  Act  of  June  8,  1880  (21  Stat.,  166),  was  enacted  with  special  refer- 
ence to  such  a  contingency  as  this.  Said  Act  provides  that  where  persons 
who  have  regularly  initiated  a  claim  to  public  lands  under  the  homestead  or 
pre-emption  laws  shall  become  insane,  it  shall  be  lawful  for  proof  to  be 
made  for  their  benefit  by  any  person  legally  authorized  to  act  for  them  dur- 
ing their  disability,  provided  that  it  shall  be  shown  that  parties  complied  in 
good  faith  with  the  legal  requirements  up  to  the  time  of  their  becoming  in- 
sane. 

In  the  case  at  bar  no  abandonment,  or  other  failure  to  fulfill  the  require- 
ments of  the  law,  having  been  proven  to  have  occurred  prior  to  the  entry- 
roan's  becoming  insane,  your  decision  dismissing  the  contest  is  affirmed. 


d.—ACT  OF  MARCH  j,  1887. 
CIRCULAR. 

Commissioner  Sparks   !o  Registers  and  Receivers^  United  States  Land  Offices,  Aprii  30, 
1887. 

Your  attention  is  called  to  the  following  provision  of  the  act  of  Congress 
approved  March  3,  1887,  entitled  "An  act  for  the  relief  of  settlers  and  pur- 
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chasers  of  lands  on  the  public  domain  in   the  States  of  Nebraska  and 
Kansas:  ** 

"B^  it  enacted y  eiCj  That  for  the  purpose  of  reimbursing  persons  and  the 
grantees,  heirs,  and  devisees  of  persons,  who,  under  the  homestead,  pre- 
emption, or  other  laws,  settled  upon  or  purchased  lands  within  the  grant 
made  by  an  act  entitled  'An  act  for  a  grant  of  lands  to  the  State  of  Kansas 
to  aid  in  the  construction  of  the  Northern  Kansas  Railroad  and  Telegraph,' 
approved  July  23,  1866,  and  to  whom  patents  have  been  issued  therefor,  but 
against  which  persons  or  their  grantees,  heirs,  or  devisees,  decrees  have 
been  or  may  hereafter  be  rendered  by  the  United  States  Circuit  Court  on 
account  of  the  priority  of  said  grant  made  in  the  act  above  entitled,  the  sum 
of  $250,000,  or  so  much  thereof  as  shall  be  required  for  said  purpose,  is 
hereby  appropriated :  Providedy  however^  That  no  part  of  said  sum  shall  be 
paid  to  any  one  of  said  parties  until  he  shall  have  filed  with  the  Secretary 
of  the  Interior  a  copy  of  the  said  decree,  duly  certified,  and  also  a  certificate 
of  the  judge  of  said  court  rendering  the  same,  to  the  effect  that  such  a  de- 
cree was  rendered  in  bona  fide  controversy  between  a  plaintiff  showing  title 
under  the  grant  made  in  said  act  and  defendant  holding  the  patent  or  hold- 
ing by  deed  under  patentee,  and  that  the  decision  was  in  favor  of  the  plain- 
tiff on  the  ground  of  the  priority  of  the  grant  made  by  said  act  to  the  filing, 
settlement  or  purchase  by  the  defendant  or  his  grantor  ;  and  said  claimant 
shall  also  file  with  the  said  decree  and  certificate  a  bill  of  the  costs  in  such 
case,  duly  certified  by  the  judge  and  clerk  of  said  court.  Thereupon  it 
shall  be  the  duty  of  the  Secretary  of  the  Interior  to  adjust  the  amount  due 
to  each  defendant  on  the  basis  of  what  he  shall  have  paid,  not  exceeding 
three  dollars  and  fifty  cents  per  acre  for  the  tract,  his  title  to  which  shall 
have  failed  as  aforesaid,  and  the  costs  appearing  by  the  bill  thereof  so  certi- 
fied as  hereinbefore  provided.  He  shall  then  make  a  requisition  upon  the 
treasury  for  the  sum  found  to  be  due  to  such  claimant,  or  his  heirs  and  devi- 
sees or  assigns,  and  shall  pay  the  same  to  him,  taking  such  release,  acquit- 
tance, or  discharge  as  shall  forever  bar  any  further  claim  against  the  United 
States  on  account  of  the  failure  of  the  title  as  aforesaid  :  Provided  further ^ 
That  when  any  person,  his  grantees,  heirs,  assigns  or  devisees,  shall  prove  to 
the  satisfaction  of  the  Secretary  of  the  Interior  that  his  case  is  like  the  case 
of  those  described  in  the  preceding  portions  of  this  act,  except  that  he  has 
not  been  sued  and  subjected  to  judgment  as  hereinbefore  provided,  and  that 
he  has  in  good  faith  paid  to  the  person  holding  the  prior  title  by  the  grant 
herein  referred  to  the  sum  demanded  of  him,  without  litigation,  such  secre- 
tary shall  pay  to  such  person  such  sum  as  he  so  paid,  not  exceeding  three 
dollars  and  fifty  cents  per  acre,  taking  his  release  therefor  as  hereinbefore 
provided.** 

Sec.  2.  '*  That  the  provisions  of  this  act  shall  only  apply  to  the  actual  and 
bona  fide  settlers  on  the  lands  herein  referred  to,  his  or  their  heirs,  assigns, 
or  legal  representatives,  and  no  one  person  shall  be  entitled  to  the  benefits 
of  this  act  for  compensation  for  more  than  one  hundred  and  sixty  acres  of 
land :  Provided^  That  all  other  persons  who  purchased  any  part  of  said 
land  at  one  dollar  and  twenty-five  cents  per  acre,  and  the  money  was  actu- 
ally paid  into  the  treasury,  such  person,  his  heirs,  assigns,  or  legal  represen- 
tatives shall  be  entitled  to  repayment  of  the  money  so  actually  paid  by 
them." 

Approved,  March  3,  1887. 

Under  the  provisions  of  this  act  three  classes  of  persons  are  entitled  to 
reimbursement,  viz: 

I.  All  persons,  their  grantees,  heirs,  and  devisees,  who  settled  upon  01 
purchased  lands  within  the  limits  of  the  grant  in  question,  and  to  whom 


5S8  HOMESTEADS. 

pa,tents  have  been  issued,  but  against  whom  decrees  have  been  or  may  here- 
after be  rendered  by  the  United  States  Circuit  Court  on  account  of  the 
priority  of  the  railroad  grant. 

2.  Any  person,  his  grantees,  heirs,  assigns,  or  devisees,  who  shall  prove 
to  the  satisfaction  of  the  Secretary  of  the  Interior,  that  his  case  is  like  those 
of  the  class  above  described,  except  that  he  has  not  been  sued  and  subjected 
to  judgment,  and  that  he  has,  in  good  faith,  without  litigation,  paid  to  the 
person  holding  the  prior  title  by  the  railroad  grant  the  sum  demanded  of 
him. 

3.  Only  actual  and  bona  fide  settlers  on  the  lands  referred  to  in  the  pre- 
ceding sections,  their  grantees,  heirs,  representatives,  or  devisees,  are  enti- 
tled to  reimbursement  under  the  decree,  not  to  exceed  Jts-S©  per  acre ;  but 
no  one  person  shall  be  entitled  to  compensation  at  such  rate  for  more  than 
one  hundred  and  sixty  acres. 

4.  All  other  persons  who  purchased  any  part  of  said  lands  at  $1.25  per 
acre,  their  heirs,  assigns,  or  legal  representatives,  are  entitled  to  repayment 
at  It r. 25  per  acre,  provided  said  money  was  actually  paid  into  the  treasury. 

In  the  execution  of  this  Act  the  following  regulations  are  prescribed : 

1.  All  applications  under  this  act  must  be  made  in  writing,  and  be  signed 
by  the  party  applying,  and  must  describe  the  tract  and  designate  the  entry 
with  certainty. 

2.  Claimants  of  the  class  first  described  must  file  copy  of  the  decree,  duly 
certified  by  the  clerk  and  under  the  seal  of  the  court  rendering  the  same,  to 
the  effect  that  such  a  decree  was  rendered  in  a  bona  fide  controversy  between 
a  plaintiff  showing  title  under  the  grant,  and  a  defendant  holding  the  patent 
or  holding  by  deed  under  the  patentee,  and  that  the  decision  was  in  favor 
of  the  plaintiff  on  the  ground  of  the  priority  of  the  grant  made  by  said  Act 
to  the  filing,  settlement,  or  purchase  by  the  defendant  or  his  grantor. 

3.  Claimant  must  also  file  with  said  decree  and  certificate  a  bill  of  costs 
in  such  case,  duly  certified  by  the  clerk  and  under  the  seal  of  the  court  in 
which  the  decree  was  rendered. 

4.  Claimants  of  the  second  class  will  be  required  to  furnish  a  certified 
copy  of  the  record  of  the  transfer  from  said  company,  or  from  the  com- 
pany's grantee,  with  evidence  that  he  has  in  good  faith  paid  to  the  person 
holding  the  prior  title,  the  sum  demanded  of  him  without  litigation. 

5.  Claimants  of  the  third  class  should  apply  for  a  refundment  of  purchase- 
money  in  accordance  with  regulations  governing  the  payment  of  purchase- 
money  for  lands  erroneously  sold. 

6.  When  the  grantee,  assignee,  or  devisee  of  the  original  purchaser  makes 
application  under  this  act,  he  must  in  addition  to  the  foregoing,  show  his 
right  to  receive  the  money  by  furnishing  properly  authenticated  abstracts  of 
title  or  the  original  deed  or  instrument  of  assignment,  or  of  the  will,  or  cer- 
tified copies  thereof. 

7.  When  application  is  made  by  heirs,  satisfactory  proof  of  heirship  is 
required. 

8.  When  application  is  made  by  executors,  the  original  or  a  certified 
copy  of  letters  testamentary  must  accompany  the  application. 

9.  When  application  is  made  by  administrators,  the  original  or  certified 
copy  of  letters  of  administration  must  be  furnished. 

10.  All  pajties  who  are  entitled  to  repayment  under  the  aforesaid  act, 
will  be  required  to  execute  a  relinquishment,  which  must  accompany  the 
application,  in  the  following  or  equivalent  form : 

Know  all  men  by  these  presents,  that  I ,  of  >— ,  for  and  in  consideration  of  the  sum 

of ,  to  me  paid  by  tlie  United  States,  have  released  and  forever  discharged  the  United 

Sutes  from  all  claim  of  any  kind,  nature,  and  character  whatsoever,  by  virtue  of  the  Act  of 
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CoDgress  approved  March  3,  1887  ;  and  that  I  am  the  identical  party  named  in  the  decree, 
in  the  case  of vs, ,  or  who  made  said  entry  No.  — ,  at Land  Office,  State  of 


Two  witnesses : 


State  of 


County  of 


\ss. 

On  this day  of ,  18S-,  before  the  subscriber,  —  in  and  for  said  county,  per- 
sonally came ,  to  me  well  known  to  be  the  person  who  subscribed  the  foregoing  release, 

and  who  upon  being  duly  sworn  by  me  according  to  law  on oath  declared  and  ac- 
knowledged that had  freely  and  voluntarily  executed  the  foregoing  release  and  for  the 

reasons  stated ;  and  at  the  same  time  came ,  residing  at ,  and  also ,  residing 

at ,  each  of  whom  being  by  me  duly  sworn  according  to  law,  deposed  and  said,  each 

for  himself  and  not  one  for  the  other,  that  they  well  knew  the  person  making  said  release 
to  be  the  individual  described  in  the  decree,  or  who  made  said  entry  and  who  executed  said 
release.  • 

Subscribed,  sworn  to,  and  acknowledged  before  me  this ,  188-. 


Note. — This  must  be  acknowledged  before  a  clerk  of  a  court  or  other  officer  authorized 
to  take  acknowledgments  of  deeds  in  the  county  where  the  lands  are  situated,  whose  official 
character  and  signature  must  be  certified  to  by  the  clerk  of  a  court  of  record. 

Approved  May  31,  1887  : 

H.  L.  MULDROW,  Acting  Secretary, 


SAMUEL  L.  CAMPBELL. 

See.  5,  Act  of  March  .7,  1887.  —Instructions  given  as  to  the  method  of  procedure,  and  proof 
required  under  applications  for  the  right  of  purchase  as  provided  by  section  5,  Act  of 
March  3,  1887. 

Secretary  ViLAS  to  Commissioner  Stockslager,  January  8,  1889. 

On  January  12,  1886,  by  a  decision  of  your  predecessor,  the  timber  cul- 
ture entry  of  George  F.  Robinson  for  the  S.  E.  }(  of  Sec.  i,  T.  102  N., 
R.  32  W.y  5th  P.  M.,  Worthington  land  district,  Minnesota,  was  held  for 
cancellation,  and  the  applications  of  David  M.  Montgomery  and  Samuel  L. 
Campbell  to  make  homestead  and  timber  culture  entries  respectively  of  the 
same  tract  were  rejected.  From  this  action  only  Campbell  appealed,  and 
the  judgment  of  your  office  became  final  as  to  applications  of  Robinson  and 
Montgomery. 

Pending  the  appeal  of  Campbell  here,  on  February  28,  1888,  he  filed  in 
the  local  office  an  application  to  purchase  under  section  5  of  the  Act  of 
March  3,  1887  (^4  Stat.,  556),  the  quarter  section  above  described,  and  also 
the  S.  }i  of  the  S.  W.  ^  of  the  same  section  and  town ;  which  application 
has  been  transmitted  to  me  for  consideration. 

As  there  seems  to  be  no  adverse  claim  to  said  tract  involved  in  the  appeal, 
action  upon  the  latter  will  be  suspended  until  the  disposition  of  the  appli- 
cation to  purchase,  as  the  allowance  thereof  would  make  it  unnecessary  to 
further  consider  the  appeal. 

With  this  said  application  Campbell  files  the  affidavit  of  himself  and  Willis 
Drummond,  Jr.,  wherein  certain  averments  are  made,  which,  if  true  and 
properly  substantiated,  taken  in  connection  with  certain  findings  of  fact  in 
the  decision  of  your  predecessor  of  January  12,  1886,  would  seem  to  bring 
the  application  within  the  purview  of  said  section  and  act.  These  matters, 
however,  it  is  not  necessary,  at  this  time,  to  recite  in  detail,  inasmuch  as  the 
application  to  purchase,  and  the  questions  involved  therein,  should  first  be 
passed  upon  regularly  by  the  Register  and  Receiver  and  your  office. 

To  that  end  the  said  application  and  the  papers  in  the  case  are  herewith 
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returned  to  you,  so  that  proper  steps  may  be  taken  to  afford  the  applicant  an 
opportunity  to  establish  his  right  to  make  said  purchase. 

Section  five  of  the  act  under  which  the  purchase  is  sought  to  be  made 
reads  as  follows : 

That  where  any  said  company  shall  have  sold  to  citixens  of  the  United  States,  or  to  per- 
sons who  have  declared  their  intention  to  become  such  citirens,  as  a  part  of  its  grant,  lands 
not  conveyed  to  or  for  the  use  of  such  company,  said  lands  being  the  numbered  sections 
prescribed  in  the  grant,  and  being  coterminous  with  the  constructed  parts  of  said  road,  and 
where  the  lands  so  charged  are  for  any  reason  excepted  from  the  operation  of  the  grant  to 
said  company,  it  shall  be  lawful  for  the  bona  fide  purchaser  thereof  from  said  company  to 
make  payment  to  the  United  States  for  said  lands  at  the  ordinary  government  price  for  like 
lands, and  thereupon  patents  shall  issue  therefor  to  the  said  bonifide  purchaser,  his  heirs  or 
assigns:  Provided^  That  all  lands  shall  be  excepted  from  the  provisions  of  this  section  which, 
at  the  date  of  such  sales,  were  in  the  bona  fide  occupation  of  adverse  claimants  under  the 
pre-emption  or  homestead  laws  of  the  United  States,  and  whose  claims  and  occupation 
nave  not  since  been  voluntarily  abandoned,  as  to  which  excepted  lands  the  said  pre-emption 
and  homestead  claimants  shall  be  permitted  to  perfect  their  proofs  and  entries  and  receive 
patents  therefor;  Provided  further ^  That  this  section  shall  not  apply  to  lands  settled  upon 
subsequent  to  the  first  day  of  December,  1882,  by  persons  claiming  to  enter  the  same  under 
the  settlement  laws  of  the  United  States,  as  to  which  lands  the  parties  claiming  the  same  as 
aforesaid  shall  be  entitled  to  prove  up  and  enter  as  in  other  like  cases. 

Therefore  in  order  to  make  purchase  under  the  provisions  of  that  section 
it  is  apparent  that  the  applicant  must  show  satisfactorily  to  the  land  officers: 

1.  That  the  tract  in  question  was  of  ''the  numbered  sections  prescribed 
in  the  grant.'* 

2.  That  is  "was  coterminous  with  constructed  parts  of  said  road." 

3.  That  it  was  sold  by  the  company,  to  the  applicant,  or  one  under  whom 
he  claims,  "  as  a  part  of  its  grant." 

4.  That  it  was  "  excepted  from  the  operation  of  the  grant  to  said  com- 
pany." 

5.  That  at  the  date  of  said  sale,  it  was  not  in  the  bona  fide  occupation  of 
adverse  claimants,  under  the  pre-emption  or  homestead  laws,  ''  whose  claims 
and  occupation  have  not  since  been  voluntarily  abandoned." 

6.  That  it  has  not  been  ''settled  upon  subsequent  to  the  first  day  of 
December,  1882,  by  persons  claiming  to  enter  the  same  under  the  settle- 
ment laws." 

7.  That  the  applicant  is  a  citizen  of  the  United  States  or  has  declared  his 
intention  to  become  such. 

8.  And  that  he,  or  one  under  whom  he  claims,  was  a  bona  fide  purchaser 
of  said  tract  from  the  company. 

If  the  status  of  the  land,  its  freedom  from  settlement  claims,  and  the 
qualifications  of  the  applicant  are  clearly  shown  in  accordance  with  the 
above  requirements  of  the  Act  of  Congress,  the  purchase  will  be  allowed ; 
otherwise  it  must  be  disallowed. 

It  is  to  be  observed  that  the  act  seeks  to  guard  jealously  the  rights  of  two 
classes  of  settlers  mentioned  therein — those  who  were  in  bona  fide  occupa- 
tion of  the  land  at  the  date  of  the  sale,  and  who  did  not  voluntarily  abandon 
the  same,  and  those  who  settled  thereon  since  December  i,  1882,  and  claim 
to  make  entry  under  the  settlement  laws.  In  the  absence  of  proper  steps 
taken  to  ascertain  if  settlers  of  either  class  exist,  and  ample  opportunity 
afforded  them  to  assert  their  claims,  purchase  under  said  section  should  not 
be  permitted.  Inasmuch  as  the  privilege  conferred  by  the  act  is  but  a  pre- 
ferred right  of  purchase — 2.  special  pre-emption  right — which  would  be  per- 
fected by  the  payment  of  the  price  of  the  land  and  the  issue  of  cash  entry 
certificate  as  in  pre-emption  entries,  it  would  seem  eminently  proper  to 
adopt  the  same  mode  of  procedure,  as  far  as  applicable,  as  is  used  in  making 
final  proof  in  that  class  of  cases.     You  will  therefore  require  the  applicant 
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herein,  before  submitting  his  testimony,  to  give  the  notice,  by  advertise- 
ment and  posting,  of  his  intention  to  prove  his  right  to  make  purchase  of 
the  described  tract,  that  is  prescribed  by  the  Act  of  March  3,  1S79  (^^ 
Stat.,  472). 

This  would  seem  to  be  the  best  and  most  effective  way  of  protecting  the 
two  classes  of  settlers  described  in  the  act,  or  any  other  adverse  claimants  or 
potestants,  if  there  be  such,  who  should  be  heard  as  is  done  in  other  cases, 
under  the  existing  rules  and  practice  of  the  land  department. 

As  many  applications  to  purchase  lands  under  sections  four  and  five  of 
said  act  will  probably  be  presented,  it  is  advisable  that  you  cause  to  be 
formulated,  and  submitted  to  roe  for  approval,  a  circular  prescribing  rules  in 
relation  thereto  for  the  guidance  of  the  local  officers  in  such  cases. 


e.— PURCHASE  UNDER  THE  ACT  OF  JUNE  is,  1880. 

MARTHA  A.  CARTER. 

The  joint  resolution  of  May  14,  1888,*  did  not  repeal  section  two,  Act 
of  June  15,  1880. 

Section  two  of  said  act  is  a  part  of  the  homestead  system,  to  the  whole  of 
which  the  name  ''homestead  laws  "  is  generically  applied  in  the  provision 
of  said  resolution  that  only  under  said  "  laws  "  should  lands  in  said  State  be 
disposed  of  during  the  period  specified. 

Secretary  NoBLE  to  Commissioner  Groff,  December  2,  1889.  (9  L.  D.,  604;  16  C.  L.  O., 
2x8.) 

RICHARD  MARTIN. 

j4cf  of  yune  i^t  1S80 — Affidavit. — The  affidavit  required  by  the  second  section,  Act  of 
June  15,  1880,  naay  be  made  outside  the  land  district  before  any  qualified  officer  having 
seal. 

Cofnmissioner  McFarland  to  Register  and  Receiver,  WaKeeney,  Kansas,  November 
2,  1883. 

The  affidavit  required  by  the  regulations  issued  under  the  Act  of  June  15, 
1880,  may  be  made  before  any  qualified  officer  having  a  seal,  provided  the 
party  seeking  to  avail  himself  of  the  benefits  of  said  act  proves  satisfactorily 
(as  in  this  case)  that  he  cannot  make  the  affidavit  before  the  local  officers  or 
before  the  judge,  or  in  his  absence,  before  the  clerk  of  any  court  of  record 
for  the  county  in  which  the  land  is  situated  as  required  by  the  prescribed 
rule. 

As  there  is  no  other  question  regarding  Mr.  Martin's  right  to  purchase  the 
land  in  question  under  the  provisions  of  said  act,  his  application  may  be 
granted. 

ALONZO  SWINK. 

Appeal^Act  of  June  75,  18B0. — An  application  to  purchase  under  Act  of  June  15,  1 880, 
land  entered  by  applicant  as  a  homestead  prior  to  the  passage  of  said  act,  while  his  ap- 
peal from  rejection  of  Bnal  proof  is  a  waiver  of  appeal,  and  no  adverse  claim  to  the  land 
appearing,  the  contest  against  his  entry  by  the  government  will  not  defeat  the  right  of 
purchase  granted  by  the  act. 

Assistant  Secretary  MULDROW  to  Commissioner  Stockslager,  October  4,  1888. 

I  have  considered  the  appeal  of  Alonzo  Swink,  ft-om  your  office  decision 
dated  June  25,  1887,  holding  for  cancellation  his  final  certificate  No.  1935 

•See  title  Public  Sales  and  Private  Entry. 
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for  the  N.  W.  ^,  Sec.  27,  T.  23  S,  R.  56  W.,  Pueblo  land  district, 
Colorado. 

On  June  25,  1887,  yo^^  office  decided,  "that  the  facts  developed  (in  the 
hearing)  do  not  show  a  bona  fide  intention  in  claimant  to  make  a  home  for 
himself  upon  the  land,  and  that  the  actual  residence  was  wholly  inadequate, 
and  held  the  entry  for  cancellation." 

On  July  13,  1887,  Swink  appealed  from  said  decision,  and  on  July  21st, 
same  year,  he  made  due  application  at  the  local  office  to  purchase  said  de- 
scribed tract  under  the  provisions  of  the  act  of  June  15,  1880;  the  local 
officers  refused  to  accept  or  file  his  application,  and  made  the  following 
endorsement  thereon,  viz : 

**  United  States  Land  Office,  Pueblo,  Colorado,  July  27,  1887. 

"  I  hereby  certify  that  the  within  application  of  Alonzo  Swink  to  pur- 
chase under  the  Act  of  June  15,  1880, was  received  at  this  office 

July  21,  1887,  and  purchase  money  for  the  same  duly  tendered,  and  it  is 
hereby  rejected  for  the  reason  that  the  records  of  this  office  show  that  a 
contest,  viz:  United  States  vs,  Alonzo  Swink,  involving  the  H.  E.  No.  1483 
of  said  Alonzo  Swink,  is  now  pending  before  the  Hon.  Commissioner  of  the 
General  Land  Office,  and  awaiting  the  result  of  which  contest  no  further 
action  affecting  the  disposal  of  said  tract  will  be  taken  by  this  office.  Thirty 
days  allowed  for  appeal.     (Signed)  Wm.  Bayard,  Register." 

On  August  27,  1887,  claimant  ^led  an  appeal  from  the  decision  of  the 
Register  rejecting  his  application  to  purchase,  and  the  whole  case  is  neces- 
sarily before  me. 

As  the  entryman  offered  to  purchase  the  land  (under  the  provisions  of  the 
Act  of  June  15,  1880),  subsequent  to  filing  his  appeal  from  your  office  deci- 
sion of  June  25,  1887,  he  thereby  abandoned  said  appeal,  and  the  only  ques- 
tion to  be  decided  is  as  to  his  right  to  purchase  under  the  provisions  of  said 
act  of  Congress.     The  second  section  of  said  act  provides : 

**  That  persons  who  have  heretofore  under  any  of  the  homestead  laws  en- 
tered land  properly  subject  to  said  entry,  or  persons  to  whom  the  right  of 
those  have  so  entered  for  homesteads,  may  have  been  attempted  to  be  trans- 
ferred by  bona  fide  instrument  in  writing,  may  entitle  themselves  to  said 
lands  by  paying  the  Government  price  therefor  .  .  .  Provided,  this  shall 
in  no  wise  interfere  with  the  rights  or  claims  of  others  who  may  have  subse- 
quently entered  such  lands  under  the  homestead  laws."     (21  Stat.,  238.) 

The  Act  of  June  15,  1S80,  is  a  remedial  statute  and  should  be  construed 
liberally ;  its  language  is  very  plain  and  attaches  no  pre-requisites  to  the 
purchase  of  lands  entered  only  under  the  homestead  laws,  except  to  show 
that  the  tract  described  is  free  from  any  adverse  claim,  nor  does  said  act 
require  proof  of  residence,  improvement  or  cultivation  of  the  land. 

The  instructions  issued  by  your  office  from  time  to  time  relating  to  said 
Act  of  June  15,  1880,  and  which  have  been  approved  by  this  Department 
(see  circular  of  October  9,  1880,  C.  L.  L.,  Vol.  i,  437;  also  general  circu- 
lar of  March,  1884,  PP«  i^  ^>^cl  17),  recognize  the  right  of  all  persons  who, 
prior  to  June  15,  1880,  entered  under  the  homestead  laws  lands  properly 
subject  to  such  entry,  to  obtain  title  by  paying  the  Government  price,  when 
such  purchase  did  not  interfere  with  any  adverse  claim  of  another ;  and  as 
numerous  decisions  of  this  Department  recognize  such  right  to  purchase, 
and  as  it  clearly  appears  that  no  valid  adverse  claim  has  intervened  in  the 
case  at  bar,  and  that  the  contest  is  between  the  Government  and  the  entry- 
man,  who  is  shown  to  have  made  a  valid  entry  for  the  said  tract  prior  to 
June  15,  1880,  and  the  same  had  not  been  finally  canceled,  I  must  reverse 
your  decision,  and  direct  Swink' s  application  to  purchase  be  allowed. 
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GUNNING  vs.  HERON. 

Act  of  June  /f.  i88o-^Description — Transferee. — Where  a  homestead  entryman  attempted 
to  transfer  part  of  bis  land  prior  to  June  15,  1880,  the  transferee  may  be  allowed  to  pur- 
chase his  part  when  the  entryman  applies  to  purchase  under  the  Act  of  June  15,  1880. 
Where  there  is  a  discrepancy  in  a  deed,  the  metes  and  bounds  must  govern  rather  than 
the  quantity  named. 

Secretary  TELLER  io  Commissioner  McFarland,  May  9,  1884. 

I  have  considered  the  case  of  W.  D.  Gunning  vs,  William  Heron,  in- 
volving the  S.  W.  %  of  the  S.  W.  %  of  Sec.  11,  Tp.  21  S.,  R.  29  E., 
Gainesville,  Florida,  on  appeal  by  the  last  named  from  your  decision  of  Oc- 
tober 26,  1883  (10  Copp,  273.) 

The  contest  and  the  appeal  grew  out  of  the  following  facts:  Heron,  on 
the  8th  of  February,  1876,  made  homestead  entry  for  the  S.  W.  ^  of  Sec. 
IX,  above  mentioned,  having  previously  made  settlement  and  established  his 
residence  thereon.  On  the  8th  of  August,  1879,  ^^  signed,  at  Waltham, 
Mass.,  an  agreement  in  language  as  follows :  **I  hereby  agree  to  transfer  for 
value  received  a  tract  of  land  of  10  acres  (ten  acres)  in  the  town  of  Alta- 
mont,  Florida,  to  W.  D.  and  Mary  Gunning." 

On  the  13th  of  February,  1880,  he  executed  at  Altamont,  Orange  county, 
Florida,  a  formal  instrument  (called  on  its  back  a  bond  for  a  deed),  giving 
and  agreeing  to  convey  by  i^rranty  deed  to  William  D.  Gunning  for  valu- 
able consideration,  as  soon  as  he  shall  get  title  from  the  United  States,  the 
S.  W.  ^  of  the  S.  W.  }(  of  Sec.  11,  Tp.  21  S.,  R.  29  E.,  containing  ten 
acres  more  or  less,  the  same  being  a  part  of  said  Heron's  homestead  entry. 
In  June,  1882,  Heron,  notwithstanding  the  above  mentioned  bond  and 
agreement,  attempted  to  sell  and  transfer  by  warranty  deed  the  S.  )4  of  the 
S.  W.  J^  of  the  S.  W.  J^  of  Sec.  21  to  one  George  McSween,  and  in  con- 
nection with  this  transaction  the  attempt  was  made  to  dispossess  Gunning 
by  force. 

Gunning  subsequently  instituted  contest  against  Heron's  entire  entry, 
alleging  that  it  was  void  on  the  ground  that  at  the  date  of  its  initiation  he 
(Heron)  was  not  a  citizen  of  the  United  States,  and  had  not  declared  his 
intention  to  become  such. 

A  hearing  was  had  in  July,  1883,  which  quite  clearly  established  the  fol- 
lowing facts:  (i)  That  Heron  at  the  date  of  his  entry  was  not  a  citizen  of 
the  United  States,  and  had  not  declared  his  intention  to  become  such, 
though  he  had  for  years  voted  in  this  country,  under  the  impression  that  be- 
cause a  minor  at  the  date  of  his  immigration,  no  formal  act  or  declaration  of 
his  was  necessary  to  secure  citizenship;  and  (2)  That  said  Heron  intended 
to  sell,  and  did  agree  to  convey  to  Gunning,  a  certain  amount  of  land  from 
the  southwest  corner  of  his  homestead,  in  consideration  for  which  attempted 
transfer  Gunning  paid  ^280,  and  entered  into  possession  in  November,  1879. 
What  that  certain  amount  was  has  become  one  of  the  subjects  for  considera- 
tion, in  connection  with  the  pending  controversy.  Before  a  decision  on 
the  contest  was  reached  by  the  local  office,  Heron  applied  to  purchase,  under 
the  Act  of  June  15,  1880,  the  tract  covered  by  his  homestead  entry. 

Thereupon  the  contest  was  dismissed ;  the  application  to  purchase  was 
allowed,  and  final  certificate  issued  to  Heron  for  the  entire  quarter  section. 
To  this  contestant  objected,  and  the  case  came  before  you  for  consideration 
and  action.  You  held  that  while  it  was  established  that  Heron  had  not 
declared  his  intention  to  become  a  citizen,  the  entry  being  regular  and  in 
due  form  in  other  respects,  he  was  entitled  to  the  benefits  of  the  Act  of  June, 
1880,  and  could  purchase  thereunder.  At  the  date  of  his  purchase  he  had 
been  admitted  to  full  citizenship. 

You  further  held,  however,  that  having  attempted  to  transfer  a  portion  of 
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the  tract  covered  .by  his  entry,  he  could  be  allowed  to  purchase  only  so  much 
thereof  as  he  had  not  attempted  to  sell  and  transfer,  the  law  giving  the  at- 
tempted transferee  the  right  to  purchase  from  the  Government  the  portion 
covered  by  his  purchase  from  the  entryraan. 

In  this  conclusion  I  think  you  are  correct.  Section  2  of  the  Act  of  1880 
provides,  **  That  persons  who  have  heretofore  under  any  of  the  homestead 
laws  entered  lands  properly  subject  to  such  entry,  or  persons  to  whom  the 
right  of  those  having  so  entered  for  homesteads,  may  have  been  attempted  to  be 
transferred  by  bona  fide  imtrument  in  writings  may  entitle  themselves  to  said 
lands  by  paying  the  Government  price  therefor,"  etc. 

Clearly  this  gives  to  the  entryman  the  right  to  purchase,  provided  he  has 
not  attempted  to  sell ;  but  if  he  has  by  written  instrument  attempted  to 
transfer  them,  the  transferee  and  not  the  entryman  is  entitled  to  purchase, 
unless  there  be  mutual  arrangement  to  the  contrary.  In  this  case  there  was 
an  attempted  transfer,  and  the  bona  fides  thereunder  is  shown  not  only  by 
written  instrument,  but  by  payment  and  livery  of  seisin^  the  transferee  hav- 
ing soon  after  the  transaction  entered  into  possession,  and  made  improve- 
ments to  the  value  of  several  thousand  dollars. 

Reference  has  been  made  to  an  attempted  sale  on  the  part  of  Heron  by 
warranty  deed  to  one  McSween  of  the  same  land  previously  sold  by  him  to 
Gunning.  This  can  not  affect  Gunning's  rights,  because,  (i)  at  the  date  of 
sale  Gunning  was  in  possession,  which  fact  was  notice  to  McSween  of  an  ex- 
isting right  in  some  one  other  than  Heron  ;  and  (2)  said  sale  to  McSween 
was  not  until  June,  1882,  and  therefore  could  not  be  made  effective  by  the 
Act  of  June  15,  1880,  that  act  having  relation  only  to  past  transactions. 

The  only  remaining  question  is  that  as  to  the  amount  of  land  which  Gun- 
ning is  entitled  to  purchase  of  the  Government. 

You  have  decided  that  he  is  entitled  to  purchase  the  S.  W.  ^  of  the  S. 
W.  ^  of  Section  21 — about  forty  acres — holding  that  the  words  "contain- 
ing ten  acres  more  or  less,"  which  appear  in  the  bond,  do  not  constitute  a 
limitiation  on  his  right  to  purchase  the  entire  quarter  section  in  accordance 
with  the  description  "  S.  W.  ^  of  S.  W.  ^." 

This  view  is  in  accordance  with  the  well-established  rule  of  law  applicable 
to  instruments  of  conveyance,  to  wit,  that  where  there  is  a  discrepancy  or 
apparent  inconsistency  between  the  description  by  metes  and  bounds,  and 
the  amount  named  as  included  therein,  the  former  must  govern. 

Though  there  are  facts  in  the  case  which  give  rise  to  some  doubt  as  to 
whether  the  intention  of  the  parties  was  the  conveyance  of  j5^  of  ^  of  a 
section  (forty  acres  more  or  less),  or  of  ^  of  5^  of  ^  of  a  section  (ten 
acres,  more  or  less),  I  think  the  Department  in  oeciding  the  question  must 
be  governed  by  the  description  in  the  bond — **S.  W.  ^  of  S.  W.  j^." 

It  must  therefore  be  held  that  Gunning  has  the  right  under  the  Act  of 
June  15,  1880,  to  purchase  the  tract  so  described.  Should  it  turn  out  that 
the  intention  of  the  parties  was  different,  and  that  it  does  not  accord  with 
the  conclusion  reached,  the  matter  may  be  arranged  by  mutual  agreement, 
or  by  resort  to  a  court  of  equity,  after  the  issue  of  patent. 

Your  decision  holding  Heron's  entry  for  cancellation  to  the  extent  of  the 
conflict  with  the  rights  of  Gunning,  and  allowing  the  latter  to  purchase  the 
S.  W.  X  ^^  S-  ^*  /^>  already  described,  is  affirmed. 


OLE  O.  KROGSTAD. 

Homestead  Entry — Citizenship, — An  alien  having  made  homestead  entry 
and  subsequently  filed  his  intention  to  become  a  citizen,  it  is  held  that  said 
entry  was  not  void;  and  that  in  the  absence  of  an  adverse  claim,  the  alien- 
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age  at  time  of  entry  will  not  defeat  the  right  of  purchase  under  the  Act  of 

June  15,  1880. 

Sea^gfafy  l^AUAK  to  Commissioner  Sparks,  ynne  14, 1886.  (4  L.  D.,  564;  13  C.  L.  O.,  88.) 


JOHN  R.  CHOATE. 

Homestead  Entry — Act  of  June  75, 1880. — ^A  homesteader  may  purchase 
under  the  Act  of  June  15,  1880,  even  after  the  cancellation  of  his  original 
entry,  in  the  event  that  such  purchase  does  not  interfere  with  the  subsequent 
right  of  another.* 

The  fact  that  after  the  cancellation  of  the  original  entry,  the  land  was 
entered  by  another,  will  not  defeat  the  right  of  purchase,  where  such  subse- 
quent entry  has  been  canceled  on  relinquishment  prior  to  the  application  of 
the  purchaser. 

First  Assistant  Secretary  MULDROW  to  Commissioner  StockSLAGER,  August  31,  1888.     (7 
L.  D.,  281 J  15  C.  L.  O.,  159.) 


EDWIN  DOOLITTLE. 

An  application  to  purchase  under  Section  2,  Act  of  June  15, 1880,  should 
be  allowed,  if  the  land  was  properly  subject  to  the  original  entry,  and  the 
purchase  will  not  interfere  with  the  rights  or  claims  of  others  who  have  sub- 
sequently entered  the  land. 

The  cancellation  of  the  original  entry  is  no  bar  to  favorable  action  on  an 
application  to  purchase  under  said  act. 

An  intervening  entry,  canceled  on  relinquishment  before  application  is 
made  to  purchase,  does  not  bar  the  allowance  of  such  application. 

Secretary  NoBLE  to  Commissioner  StockSLAGER,  April  %  1889.     (8  L.  D.,  403.) 


WILLIAM  JAMISON. 

Missouri  Home  Guard — Act  of  June  /j",  1880. — The  right  to  make  soldiers*  additional 
homestead  entry  does  not  extend  to  members  of  the  Missouri  Home  Guard. 

A  purchase  under  the  Act  of  June  15,  1880,  made  in  accordance  with  existing  rulings,  and 
under  the  express  direction  of  the  Commissioner,  by  a  transferee  holding  under  an  entry 
made  on  a  certificate  of  additional  right  issued  to  a  member  of  said  organization,  will  not 
be  disturbed. 

Secretary  ViLAS  to  Commissioner  Stockslager,  February  19,  1889. 

I  have  considered  the  appeal  of  William  Jamison  from  your  office  decision 
of  April  13,  1887,  holding  for  cancellation  his  cash  entry  for  lot  No.  4,  Sec. 
24,  T.  35  N.,  R.  5  E.,  Olympia  land  district,  Washington  Territory. 

The  record  shows  that  one  Whitley  Collyer,  formerly  of  the  Missouri 
Home  Guards,  on  the  17th  day  of  July,  1878,  procured  from  the  then  Com- 
iTiissioner  of  the  General  Land  Office  a  certificate  stating  that  he  was  entitled 
to  a  soldier's  additional  homestead  not  exceeding  eighty  acres,  whereupon 
he,  by  an  attorney  in  fact,  entered  the  land  in  controversy  November  25, 
1878,  and  on  December  i,  1878,  the  said  Collyer  and  wife,  by  the  same  at- 
torney in  fact,  conveyed  the  said  lot  4  to  said  Jamison,  by  warranty  deed^ 
for  a  valuable  consideration. 

On  November  8,  1883,  Y^^^  predecessor  by  letter  to  the  local  officers, 
held  that  said  Whitley  Collyer  who  made  such  additional  entry  was  not  en- 
titled to  the  benefit  of  Section  2306  of  the  Revised  Statutes,  for  the  reaM>n 
that  his  military  service  had  been  performed  in  the  Missouri  Home  Guards, 

*Thi«  rule  was  laid  down  by  Secretary  Teller,  June  3, 1(89,  in  John  W.  Miller's  case,  i  L.  P.,  57:  (9C1 
L  O.,  57.) 
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Secretary  ViLAS  to  Acting  Commissioner  Stockslager,  February  27,  1888. 

John  Anderson,  on  August  16,  1882,  made  homestead  entry  of  the  S.  ^ 
of  the  S.  E.  ^,  the  N.  E.  ){  of  the  S.  E.  %,  and  the  S.  E.  ^  of  the  N. 
W.  ^  of  Sec.  30,  T.  17  N.,  R.  4  E.,  Olympia  land  district,  Washington 
Territory. 

A  charge  of  abandonment  having  been  preferred  by  Swan  Swanson,  a 
hearing  was  held  on  May  4,  1885.  On  June  27,  same  year,  the  local 
officers  rendered  joint  decision  to  the  effect  that  abandonment  had  been 
proven. 

On  July  6, 1885,  there  was  filed  in  the  local  land  office  an  affidavit,  dated 
July  2,  1885,  of  one  Mathilde  Olson,  setting  forth  that  she  was  cousin  of 
said  entryman,  Anderson;  that  in  August,  1884,  said  Anderson  became 
violently  insane,  and  wandered  away  from  his  home,  and  that  his  where- 
abouts had  never  since  been  discovered,  though  diligent  search  had  been 
made  for  him ;  that  affiant  communicated  these  facts  to  Anderson's  mother, 
in  Sweden,  and  was  by  her  given  full  power  of  attorney,  and  was  requested 
to  take  charge  of  the  property  and  effects  of  said  Anderson  \  that  prior  to 
Anderson's  departure  in  such  insane  condition,  he  had  complied  with  the  re 
quirements  of  the  homestead  law — having  ditched  and  drained  eighty  acres 
of  the  tract,  built  a  substantial  log  house  with  four  rooms,  and  made  many 
other  valuable  improvements,  and  had  resided  on  the  tract  as  demanded  by 
the  statute ;  that  the  fact  of  such  compliance  with  the  law  up  to  the  time 
of  the  entryman's  becoming  insane  was  well  known  to  Swanson  at  the  time 
of  his  initiating  contest;  that  affiant  had  applied  for  letters  of  guardianship 
and  administration ;  and  therefore  affiant  asked  that  the  case  before  the 
local  office  at  Olympia  be  held  in  abeyance  until  the  issuance  of  said  letters 
of  administration. 

On  the  27th  of  July,  1885,  Mathilde  Olson  was  by  the  probate  court, 
after  the  customary  hearing,  appointed  guardian  of  said  John  Anderson  and 
his  estate. 

The  affidavit  hereinbefore  spoken  of,  together  with  a  certified  copy  of  the 
appointment  of  Mathilde  Olson  as  guardian,  and  other  papers  in  the  case, 
were  duly  transmitted  to  your  office — which,  on  March  17,  1886,  reversed 
the  decision  of  the  local  officers,  and  dismissed  the  contest.  From  this  de- 
cision Swanson  appeals. 

The  Act  of  June  8,  1880  (21  Stat.,  166),  was  enacted  with  special  refer- 
ence to  such  a  contingency  as  this.  Said  Act  provides  that  where  persons 
who  have  regularly  initiated  a  claim  to  public  lands  under  the  homestead  or 
pre-emption  laws  shall  become  insane,  it  shall  be  lawful  for  proof  to  be 
made  for  their  benefit  by  any  person  legally  authorized  to  act  for  them  dur- 
ing their  disability,  provided  that  it  shall  be  shown  that  parties  complied  in 
good  faith  with  the  legal  requirements  up  to  the  time  of  their  becoming  in- 
sane. 

In  the  case  at  bar  no  abandonment,  or  other  failure  to  fulfill  the  require- 
ments of  the  law,  having  been  proven  to  have  occurred  prior  to  the  entry- 
roan's  becoming  insane,  your  decision  dismissing  the  contest  is  affirmed. 


d.—ACT  OF  MARCH  j,  1887. 
CIRCULAR. 

Commissioner  Sparks    *o  Registers  and  Receivers^  United  States  Land  Offices^  Aftrii  30, 
1887. 

Your  attention  is  called  to  the  following  provision  of  the  act  of  Congress 
approved  March  3,  1887,  entitled  **An  act  for  the  relief  of  settlers  and  pur- 
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chasers  of  lands  on  the  public  domain  in   the  States  of  Nebraska  and 
Kansas :  ' ' 

^^  Be  it  enacted^  eiCf  That  for  the  purpose  of  reimbursing  persons  and  the 
grantees,  heirs,  and  devisees  of  persons,  who,  under  the  homestead,  pre- 
emption, or  other  laws,  settled  upon  or  purchased  lands  within  the  grant 
made  by  an  act  entitled  'An  act  for  a  grant  of  lands  to  the  State  of  Kansas 
to  aid  in  the  construction  of  the  Northern  Kansas  Railroad  and  Telegraph,' 
approved  July  23,  1866,  and  to  whom  patents  have  been  issued  therefor,  but 
against  which  persons  or  their  grantees,  heirs,  or  devisees,  decrees  have 
been  or  may  hereafter  be  rendered  by  the  United  States  Circuit  Court  on 
account  of  the  priority  of  said  grant  made  in  the  act  above  entitled,  the  sum 
of  $250,000,  or  so  much  thereof  as  shall  be  required  for  said  purpose,  is 
hereby  appropriated :  Providedy  however^  That  no  part  of  said  sum  shall  be 
paid  to  any  one  of  said  parties  until  he  shall  have  filed  with  the  Secretary 
of  the  Interior  a  copy  of  the  said  decree,  duly  certified,  and  also  a  certificate 
of  the  judge  of  said  court  rendering  the  same,  to  the  effect  that  such  a  de- 
cree was  rendered  in  bona  fide  controversy  between  a  plaintiff  showing  title 
under  the  grant  made  in  said  act  and  defendant  holding  the  patent  or  hold- 
ing by  deed  under  patentee,  and  that  the  decision  was  in  favor  of  the  plain- 
tiff on  the  ground  of  the  priority  of  the  grant  made  by  said  act  to  the  filing, 
settlement  or  purchase  by  the  defendant  or  his  grantor  ;  and  said  claimant 
shall  also  file  with  the  said  decree  and  certificate  a  bill  of  the  costs  in  such 
case,  duly  certified  by  the  judge  and  clerk  of  said  court.  Thereupon  it 
shall  be  the  duty  of  the  Secretary  of  the  Interior  to  adjust  the  amount  due 
to  each  defendant  on  the  basis  of  what  he  shall  have  paid,  not  exceeding 
three  dollars  and  fifty  cents  per  acre  for  the  tract,  his  title  to  which  shall 
have  failed  as  aforesaid,  and  the  costs  appearing  by  the  bill  thereof  so  certi- 
fied as  hereinbefore  provided.  He  shall  then  make  a  requisition  upon  the 
treasury  for  the  sum  found  to  be  due  to  such  claimant,  or  his  heirs  and  devi- 
sees or  assigns,  and  shall  pay  the  same  to  him,  taking  such  release,  acquit- 
tance, or  discharge  as  shall  forever  bar  any  further  claim  against  the  United 
States  on  account  of  the  failure  of  the  title  as  aforesaid  :  Provided  further ^ 
That  when  any  person,  his  grantees,  heirs,  assigns  or  devisees,  shall  prove  to 
the  satisfaction  of  the  Secretary  of  the  Interior  that  his  case  is  like  the  case 
of  those  described  in  the  preceding  portions  of  this  act,  except  that  he  has 
not  been  sued  and  subjected  to  judgment  as  hereinbefore  provided,  and  that 
he  has  in  good  faith  paid  to  the  person  holding  the  prior  title  by  the  grant 
herein  referred  to  the  sum  demanded  of  him,  without  litigation,  such  secre- 
tary shall  pay  to  such  person  such  sum  as  he  so  paid,  not  exceeding  three 
dollars  and  fifty  cents  per  acre,  taking  his  release  therefor  as  hereinbefore 
provided.'* 

Sec.  2.  ''  That  the  provisions  of  this  act  shall  only  apply  to  the  actual  and 
bona  fide  settlers  on  the  lands  herein  referred  to,  his  or  their  heirs,  assigns, 
or  legal  representatives,  and  no  one  person  shall  be  entitled  to  the  benefits 
of  this  act  for  compensation  for  more  than  one  hun  dred  and  sixty  acres  of 
land :  Provided^  That  all  other  persons  who  purchased  any  part  of  said 
land  at  one  dollar  and  twenty-five  cents  per  acre,  and  the  money  was  actu- 
ally paid  into  the  treasury,  such  person,  his  heirs,  assigns,  or  legal  represen- 
tatives shall  be  entitled  to  repayment  of  the  money  so  actually  paid  by 
them." 

Approved,  March  3,  1887. 

Under  the  provisions  of  this  act  three  classes  of  persons  are  entitled  to 
reimbursement,  viz: 

1.  All  persons,  their  grantees,  heirs,  and  devisees,  who  settled  upon  01 
purchased  lands  within  the  limits  of  the  grant  in  question,  and  to  whom 
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applicant  was  a  qualified  homestead  settler,  and  had  made  a  valid  entry  of 
the  tract,  subsisting  and  complete  in  all  essential  particulars,  and  that  she, 
as  his  widow,  was  entitled  to  purchase  it  under  said  act.  The  only  material 
point  of  appeal  is  the  allegation  that  the  act  limits  the  right  of  purchase  to 
the  entryman,  and  hence  that,  although  the  husband,  in  his  life-time,  had 
this  right  to  purchase,  his  widow  has  not. 

An  analogous  question  was  decided  by  this  Department,  December  19, 
1881,  in  the  case  of  Annie  Anderson  (formerly  Annie  Middleton,  Reporter, 
December,  1881),  who  applied  to  make  an  additional  entry  under  the  Act 
of  March  3,  1879  (20  Stats.,  472),  by  virtue  of  a  homestead  entry  made  by 
her  deceased  husband,  who  had  complied  with  the  requirements  of  the  law 
to  the  date  of  his  death.  This  act  provided  for  additional  homestead  en- 
tries by  *'  any  person  who  has,  under  existing  laws,  taken  a  homestead  on 
an  even  section  within  the  limits  of  any  railroad  or  military  road  land 
grant,"  etc.,  and  my  predecessor  held  that  "the  provisions  of  the  act  are 
remedial,  and  while  the  beneficiaries  take  by  descriptive  words,  thus  con- 
fining the  grant  to  a  personal  right,  the  spirit  of  the  act  must  be  observed  in 
recognizing  whomsoever  may  have  been  proper  objects  of  relief,  if  pointed 
out  with  reasonable  clearness  by  the  descriptive  language  employed,"  and 
that  the  words  ''who  has  under  existing  laws  taken  a  homestead,"  compre- 
hend and  include  all  persons  who  in  any  manner,  by  original  entry  or  by 
operation  of  law,  have  succeeded  to  the  right  to  make  final  proof  and  pay- 
ment of  fees,  and  take  patent  for  the  land.  As  this  right  is  cast  upon  the 
widow  by  operation  of  law,  she  must  be  held  to  have  taken  the  homestead 
under  existing  laws,  and  should  not,  by  reason  and  inequitable  construction, 
be  deprived  of  the  benefit  of  the  amendatory  statute. 

The  reasons  apply  with  equal  force  to  the  second  section  of  the  Act  of 
June  15,  and  authorize  a  purchase  of  the  tract  in  dispute  by  the  widow  of 
the  deceased  entryman. 

Your  decision  is  affirmed,  and  the  papers  transmitted  with  your  letter  of 
November  11,  1881,  are  herewith  returned. 


J.  S.  CONE. 

Act  of  June  75,  1880. — The  second  section  of  the  Act  of  June  15,  1880, 
should  not  be  construed  to  permit  an  entryman,  or  his  attempted  transferee, 
to  purchase  land  covered  by  an  entry  which  depended,  for  its  inceptive 
right,  up>on  false  and  fraudulent  statements  and  forged  documents,  or  where 
such  entry  was  canceled  prior  to  the  passage  of  said  act. 

The  case  of  George  W.  Maughan  (9  L.  O.,  56)  overruled. 

Secretary  ViLAS  io  Commissioner  Stockslager,  August  I,  1888.  (7  L.  D.,  94;  15  C.  L. 
O.,  154.)  

J.  B.  HAGGIN. 

Fraudulent  Homestead  Entry — Act  of  June  /j,  1880. — An  entry  unauthorized  by  the  party 
in  whose  name  it  is  made  is  fraudulent  and  void  at  inception ;  and  the  land  covered 
thereby  may  not  be  purchased  by  transferee  under  section  two  of  the  Act  of  June  15, 
1880. 

Acting  Secretary  Muldrow  to  Acting  Commissioner  Stockslager,  January  4,  1888. 

In  the  matter  of  the  application  of  J.  B.  Haggin  to  purchase  under  the 
Act  of  June  15,  1880,  the  N.  ^  of  the  N.  E.  %  and  the  N.  E.  %  of  the 
N.  W.  ^  of  Sec.  24,  T.  28  S.,  R.  24  E.,  Visalia,  California,  land  district, 
appealed  from  the  decision  of  your  office,  dated  April  ao,  1886,  denying 
said  application,  the  following  are  the  material  facts  affecting  the  question 
of  appellant's  right  to  make  such  purchase: 

On  November  15,  1875,  by  the  procurement  of  some  one  to  the  Depart- 
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ment  unknown ,  what  purports  to  be  an  entry  was  made  on  the  above  de- 
scribed land — and  a  final  certificate  of  entry  obtained — in  the  name  of 
Charlotte  McCord,  of  Johnson  county,  Arkansas,  under  sections  2306  and 
2307  of  the  Revised  Statutes,  granting  to  certain  soldiers  and  sailors  and 
their  widows  the  right  to  make  additional  homestead  entries. 

On  the  same  day  a  paper,  purporting  to  be  an  application  by  said  Mc- 
Cord  to  make  the  aforesaid  entry,  was  filed  in  the  Visalia,  California,  land 
office.  I  find  also  among  the  papers  in  the  case  one  purporting  to  be  the 
affidavit  of  said  McCord,  showing  compliance  with  law  as  to  an  original 
homestead  entry,  and  another  purporting  to  be  her  corroborated  affidavit, 
showing  that  she  is,  as  a  soldier's  widow,  entitled  to  the  benefits  conferred 
by  said  sections  of  the  Revised  Statutes.  Neither  of  these  papers  bear  any 
file  mark,  but  they  were  presumably  presented  at  the  said  land  office  by  some 
one  at  the  time  said  entry  was  made.  I  also  find  a  paper  bearing  date 
October  18,  1875,  purporting  to  constitute  irrevocably  N.  P  Chipman,  of 
.Washington,  D.  C,  the  attorney  in  fact  of  said  McCord,  and  empowering 
him  to  sell  and  convey  any  lands  she  may  hereafter  acquire  under  the  pro- 
visions of  Section  2306  of  the  Revised  Statutes  of  the  United  States,  and  re- 
leasing him  from  all  claims  to  the  proceeds  of  such  sales  and  all  damages. 
The  expressed  consideration  for  this  power  of  attorney  is  one  hundred  dol- 
lars. 

I  find  also  an  instrument  in  writing,  purporting  to  be  a  deed  for  the 
above  described  lands  from  said  McCord  by  her  said  attorney  in  fact  to  the 
applicant,  J.  B.  Haggin.  This  instrument  bears  date  January  3,  1876,  and 
the  expressed  consideration  for  the  same  is  one  hundred  dollars.  The 
original  name  inserted  in  this  instrument  as  grantee  has  been  erased  and 
that  of  the  said  Haggin  inserted.  No  explanation  is  given  for  this  erasure 
and  insertion. 

On  May  22,  1885,  the  Register  and  Receiver  at  Visalia,  California,  were 
instructed  by  your  office  that  the  aforesaid  entry  '<  is  based  upon  papers  of 
doubtful  execution,  for  the  reason  that  the  same  are  all  filled  out  and  the  sig- 
natures of  the  party  and  witnesses  made  by  one  and  the  same  person,  and 
you  will  so  inform  all  parties  in  interest,  and  that  sixty  days  from  receipt  of 
notice  of  this  letter  will  be  allowed  within  which  to  show  cause  why  the  en- 
try should  not  be  canceled." 

On  October  14,  1885.  the  entry  was  canceled,  for  the  reasons  above  stated. 
On  February  5,  1886,  Haggin  made  application  to  purchase  under  the  Act 
of  June  15,  1880.  In  his  application  he  says  that  relying  on  the  certificate 
of  the  United  States  Land  Office,  and  believing  that  the  said  Charlotte  Mc- 
Cord had  made  a  valid  entry  of  said  land,  he  purchased  the  same  in  good 
faith  and  for  a  valuable  consideration. 

It  appears  from  a  letter  to  you  from  the  Register  of  the  Visalia  land  office, 
dated  February  6,  1886,  that,  in  April,  188 1,  the  aforesaid  N.  P.  Chipman 
applied  for  a  return  of  the  fees  and  commissions  paid  by  him  on  said  entry, 
amounting  to  twenty-eight  dollars. 

The  foregoing  are  the  material  facts  affecting  the  question  of  appellant's 
right  to  purchase  said  land,  so  far  as  they  are  shown  by  the  record. 

Appellant's  attorneys  on  appeal  take  the  position  that  the  Commissioner 
erred  in  holding  that  ^'Haggin's  application  as  a  bona  fide  purchaser  after 
entry,  is  not  within  the  Act  of  June  15,  1880." 

It  seems  to  me  that  the  Commissioner's  letter  of  May  22,  1885,  as  quoted 
above,  makes  the  charge  that  said  so-called  entry  was  made  without  the  au- 
thority of  said  McCord,  and  was  therefore  fraudulent  and  void.  It  does 
not  appear  that  any  explanation  of  the  fraud  charged  was  made  or  attempted, 
and  the  appellant  now  seems  to  rely  solely  on  his  right  as  a  bona  fide  pur- 
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chaser  after  entry,  and  after  the  issuance  of  a  final  certificate  in  the  name 
of  his  supposed  grantor.  His  position  seems  to  be  that,  admitting  the  entry 
to  have  been  made  without  authority,  and  to  have  been  fraudulent  and  void, 
still,  as  a  hona  fide  purchaser,  he  is  entitled,  under  the  Act  of  June  15,  1880 
(21  Stat.,  236),  to  said  lands  by  paying  the  Government  price  therefor. 
This  position  is  untenable,  and  it  is  therefore  unnecessary  to  discuss  the 
question  of  appellant's  good  faith.* 

If  the  so-called  entry  was  made  without  the  authority  of  the  party  in 
whose  name  it  was  made,  it  was  fraudulent  and  void  at  its  inception.  Such 
an  entry  does  not  come  within  the  Act  of  June  15,  1880,  however  innocent 
the  applicant  to  purchase  may  be  of  participation  in  or  of  knowledge  concern- 
ing the  fraud.  The  doctrine  of  innocent  purchaser  does  not  apply  in  such 
cases,  but  that  of  caveat  emptor  does. 

Your  decision  denying  appellant's  application  to  purchase  said  lands  is 
affirmed. 


,      HERMAN  L.  PHELPS. 

• 

Act  of  June  ij,  z88o — Husband  Cannot  Purchase, — Where  a  single  woman  makes  a  home- 
stead entry,  and  afterwards  marries,  her  husband,  in  the  event  of  her  death,  cannot  par- 
chase' in  his  own  name,  under  the  Act  of  June  15,  1880. 

Commissioner  McFarland  to  Registers  and  Receivers,  Gainesville,  Florida^  Jan,  9,  1882. 

In  cash  entry  No.  1978,  dated  October  18,  1881,  in  the  name  of  "  Her- 
•  man  L.  Phelps,  heir  at  law  of  M.  A.  Daggett,  deceased,''  it  appears  that  M. 
A.  Daggett,  a  single  woman,  made  homestead  entry  No.  2281,  Gainesville, 
Fla.,  October  25,  1875  ;  that  on  ist  of  July,  1876,  she  intermarried  with 
Herman  L.  Phelps,  and  continued  the  residence  on  the  land  with  her  hus- 
band until  February  25,  1877. 

On  the  2d  of  July  following,  during  the  temporary  absence  of  her  hus* 
band,  Mrs.  Phelps  died,  leaving  no  child  or  children. 

Mr.  Phelps  now  seeks  to  obtain  title  to  homestead  made  by  his  wife,  by 
purchase  under  the  provisions  of  the  Act  of  June  15,  1880,  claiming  such 
right  as  the  legal  heir  of  his  deceased  wife. 

Under  the  act  referred  to,  the  homestead  party  or  his  transferee  may  pur- 
chase the  land  embraced  by  his  homestead  entry,  and  it  has  been  decided 
that  the  widow  or  the  heirs  of  a  deceased  homestead  party  are  also  entitled 
to  the-  right  of  purchase  ;  but  there  is  no  provision  extending  the  privilege 
to  the  husband  of  a  deceased  settler. 

The  question  as  to  whether  Mr.  Phelps  is  entitled  to  the  right  of  purchase 
as  an  heir  of  his  deceased  wife,  this  office  is  not  called  upon  to  decide,  as 
his  heirship  is  governed  by  the  statutes  of  Florida,  and  is  subject  to  numer- 
ous restrictions  and  limitations  which  may  be  left  to  be  adjusted  on  a  case 
arising  in  the  courts.  (See  Sections  i  and  3,  Chapter  92,  McClellan's 
Digest  of  Florida  Laws.) 

The  cash  entry  has  therefore  been  suspended,  and  a  patent  cannot  be 
issued  in  the  name  of  Mr.  Phelps ;  if,  however,  as  the  law  allows  a  patent  to 
issue  to  the  heirs,  Mr.  Phelps  is  willing  to  allow  the  purchase  to  stand  and 
patent  to  issue  to  the  heirs  of  M.  A.  Phelps^  deceasedy  the  certificate  will  be 
returned  to  the  District  Office  for  correction  to  that  extent ;  but  if  not,  the 
cash  entry  will  be  canceled,  and  he  may  apply  for  a  return  of  the  purchase 
money. 

*The  second  section  of  the  Act  of  June  15,  1880,  should  not  be  ooaitrued  to  permit  an  entiyouui,  or  his 
nitcnipted  tnmsferee,  to  purchase  under  an  entrv  which  depends  for  its  inceptive  right  upon  false  and  iraudu- 
leni  »tHtemcnts  or  forged  documents.    Pugei  MtU  Co..  7  L.  D.,  yxt\  15  C.  L.  O.,  159. 
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WILLIAM  H.  BIZZELL. 

Right  of  Purchase  under  Act  of  June  i^^  j88o. — Jurisdiction  to  consider  an  application 
under  the  Act  of  June  15,  1880,  to  purchase  land  for  which  patent  has  issued,  may  be 
conferred  upon  the  Land  Department  by  the  surrender  of  said  patent,  where  the  entry 
falls  within  the  terms  of  (he  statute. 

The  case  of  Thorp  Williams  et  aL^  cited  and  distingubhed. 

Acting  Secretary  MULDROW  to  Commissioner  Sparks,  December  23,  1886. 

I  return  herevirith  the  letter  of  United  States  District  Attorney  House,  of 
March  2,  1886,  relative  to  the  homestead  entry  of  William  H.  Bizzell,  which 
was  referred  to  me  by  your  letter  of  November  6,  1886.  This  letter  was  re^ 
ferred  to  the  Commissioner  of  the  General  Land  Office,  who  has  made  report 
and  recommendation  thereon,  which  I  also  transmit  herewith. 

From  an  examination  of  the  files  of  the  General  Land  Office,  it  appears 
that  the  entry  was  made  April  17,  1875  ;  final  certificate  issued  thereon  Sep- 
tember 209  1880;  and  the  land  was  patented  September  9,  1882. 

A  bill  has  been  filed  to  cancel  said  entry  upon  the  ground  that  Bizzell 
never  lived  on  the  land  as  required  by  the  statute.  Since  the  finding  of  said 
bill,  the  heirs  of  Bizzell,  through  the  administrator  of  his  estate,  have  made 
a  proposition  to  purchase  said  land  at  f  3.50  per  acre,  and  to  pay  all  costs. 

The  Commissioner  recommends  that  said  proposition  be  not  accepted, 
stating  that  he  knows  no  authority  of  law  which  would  permit  the  purchase 
of  the  land  under  the  circumstances  of  the  case,  and  that  there  is  no  equity 
in  the  case  that  would  justify  the  perfection  of  title  in  the  heirs  of  Bizzell,  if 
it  could  be  done. 

It  was  held  by  the  Department  in  the  case  of  Thorp  Williams  et  aL  (a  L. 
D.,  114;  10  C.  L.  O.,  93),  that  lands  entered  and  patented  under  the  gen- 
eral homestead  law  are  not  subject  to  purchase  by  the  same  parties  under  the 
Act  of  June  15,  1880.  In  that  case,  however,  the  land  was  patented  prior 
to  the  Act  of  June  15,  1880,  and  at  the  passage  of  that  act  title  had  passed 
out  of  the  Government ;  hence  lands  in  that  condition  were  not  contem- 
plated by  the  act.  But  the  entry  of  Bizzell  having  been  made*  prior  to  the 
Act  of  June  15,  1880,  and  final  proof  not  having  been  made  at  the  date  of 
its  passage,  his  entry  was  of  the  class  contemplated  by  the  act,  and  hence  he 
could  have  purchased  under  it  at  any  time  prior  to  patent.  The  question 
now  arises  whether  the  issuance  of  patent  abridged  or  impaired  that  right. 

It  is  true  that  while  the  patent  is  outstanding  the  Land  Department  has 
no  jurisdiction  in  the  premises.  But  I  can  see  no  reason  why  the  Land  De- 
partment may  not  be  again  invested  with  jurisdiction  in  the  matter  by  a 
voluntary  relinquishment  and  surrender  of  the  patent  by  the  administrator 
or  heirs  of  Bizzell.  In  that  event  the  Commissioner  would,  in  my  opinion, 
have  as  full  and  complete  jurisdiction  and  authority  to  consider  an  applica- 
tion to  purchase  under  the  Act  of  June  15,  1880,  as  if  the  patent  had  not 
issued,  although  he  would  have  no  jurisdiction  over  the  land  while  the  patent 
remained  outstanding. 

As  the  entry  in  its  present  status  is  not  subject  to  the  jurisdiction  of  the 
Department,  I  do  not  intei\d  to  be  understood  by  this  as  making  any  de- 
cision in  the  matter,  or  to  indicate  what  might  be  the  action  of  the  Depart- 
ment in  this  case  in  the  event  that  the  proper  parties  should  determine  to 
voluntarily  surrender  the  patent  and  afterward  make  application  to  purchase 
under  the  Act  of  June  15,  1880. 


LEITNER  vs.  HODGE. 

Act  of  yune  z^,  r88o, — The  Act  of  June  15,  1880,  was  intended  to  afford  relief,  and  not 
to  sanction  robbery.  Where  a  homestead  entry  was  made  through  clencal  error  covering 
a  tract  on  which  the  entryman  never  settled,  and  which  he  never  claimed,  the  patent 
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erroneously  issued  for  such  tract  should  be  canceled  and  another  patent  issued  for  the 
tract  which,  as  in  this  case,  the  claimant  had  resided  on  and  improved  for  several  years. 
The  tract  in  contest  in  this  case  is  worth  several  thousand  dollars. 

Acting  Secretary  Muldrow  to  Commissioner  Sparks,  August  28,  1886. 

I  have  considered  the  case  of  John  D.  Leitner  vs.  Stephen  Hodge,  involv- 
ing the  S.  E.  ^  of  N.  W.  j^,  and  the  S.  W.  }(  of  N.  E.  %  Sec.  30,  T.  14 
S.,  R.  23  E.,  Gainesville,  Florida,  on  appeal  by  Leitner  from  your  decision 
of  April  I,  1885,  awarding  the  land  to  Hodge. 

It  appears  from  the  record  before  me  that  in  1868,  Hodge,  who  is  an  illit> 
erate  man,, procured  a  "surveyor  to  run  the  lines  and  give  him  a  correct 
description  of  the  land  which  he  desired  to  enter  as  a  homestead,"  which 
land  was  the  S.  W.  ^  of  S.  E.  %  and  the  S.  E.  ^  of  S.  W.  ^  of  the  sec- 
tion above  mentioned.  The  surveyor  gave  him  the  wrong  numbers,  how- 
ever, to  wit,  those  of  the  two  quarter- quarters  involved  in  this  contest,  and 
on  May  7,  1868,  he  mistakenly  made  homestead  entry  thereof,  because,  as 
he  states,  **he  relied  fully  upon  said  surveyor  for  the  correct  numbers."  At 
this  time,  it  appears,  both  of  these  tracts — that  which  Hodge's  entry  cov- 
ered and  that  which  he  intended  to  enter — ^were  vacant  public  lands. 
Hodge  did  not  settle  on  or  claim  the  tract  in  contest,  but  settled  and  re- 
sided on  and  improved  the  other  tract  until  date  of  his  final  proof  in  1874; 
and,  as  he  was  still  in  ignorance  of  the  correct  description  of  his  home- 
stead, his  final  proof  and  entry  designated  the  tract  in  contest,  and  patent 
therefor  issued  to  him  on  July  i,  1875.  Thereafter  Hodge  continued  to 
reside  on  and  claim  the  tract  upon  which  he  originally  settled  until  January 
a8,  1884,  when  he  quit-claimed  to  the  United  States  all  his  right,  title  and 
interest  in  the  land  patented,  and  shortly  afterwards  filed  his  patent  in  your 
office,  accompanied  by  a  petition  requesting  its  cancellation,  and  that  he 
might  be  permitted  to  purchase  said  patented  land  under  the  Act  of  June 
15,  1880.  This  petition  your  predecessor  granted  on  March  17,  1884,  and 
Hodge  made  cash  entry  for  said  land  on  the  28th  of  the  same  month. 

On  May  15,  18841  the  local  officers  transmitted  to  your  office  the  applica- 
tion of  John  D.  Leitner  to  have  Hodge's  patent  canceled  and  his  (Leitner's) 
right  as  a  preemption  settler  on  the  land  recognized.  The  date  on  which 
this  application  was  filed  does  not  appear,  but  it  was  executed  March  12, 
1 884.  Leitner  alleged  in  it  that  he  had  been  in  possession  of  the  land,  and 
that  it  was  improved  to  the  value  of  f  2500,  either  by  him  or  those  from 
whom  he  bought  the  possessory  right.  On  June  22,  1884,  your  predecessor 
ordered  a  hearing  to  ascertain  the  truth  of  Leitner's  allegations,  meanwhile 
suspending  Hodge's  cash  entry.  Said  action  was  taken  because,  as  the  de- 
cision states,  Hodge's  cash  entry  was  allowed  in  ignorance  of  Leitner 's  set- 
tlement and  improvements,  and  because  Hodge  could  have  had  adequate 
relief  by  amendment.  Hearing  was  duly  had,  and  Leitner  substantially 
established  his  allegations,  and  showed  that  Hodge  had  never  had  any  pos- 
session of  or  claim  to  the  land  in  controversy.  Whereupon  your  office 
made  the  decision  appealed  from,  awarding  the  land  to  Hodge. 

I  cannot  agree  with  said  decision.  In  my  judgment  the  Act  of  June  15, 
1880,  does  not  apply  to  such  a  case  as  Hodge's.  It  was  designed  to  remedy 
a  defective  title  under  an  entry,  and  thus  to  grant  the  homesteader  relief. 
But  here  there  was  no  nped  of  such  a  relief.  Hodge  covering,  the  land  in 
controversy  by  an  entry,  was  caused  by  a  mere  mistake  of  description ;  it 
was  a  simple  clerical  error,  which  he  himself  or  any  one  desiring  to  settle 
thereon,  might  have  had  corrected.  Indeed,  in  neither  law  nor  equity  did 
he  ever  make  an  entry  of  the  land  in  controversy,  for  he  never  intended  to 
enter  it.  His  entry  was  legally  of  the  land  which  he  actually  settled  on, 
and  he  was  not  within  the  purview  of  the  Act  of  June  15,  1880,  because  he 
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required  no  relief  under  it.  Said  act  manifestly  contemplates  the  purchase 
of  the  tract  which  the  settler  had  intended  to  acquire  by  the  entry,  and  not 
of  a  tract  which  he  never  did  intend  to  acquire.  Much  less  does  it  contem- 
plate the  right  of  a  settler  on  one  tract  of  land  to  seize  the  i>ossession  and 
improvements  of  a  settler  on  another,  by  taking  advantage  of  a  clerical 
error.     The  act  was  intended  to  grant  a  relief,  and  not  to  license  a  robbery. 

I  concur  in  the  view  of  your  predecessor,  above  referred  to,  that  when 
Hodge  surrendered  his  patent  for  cancellation  he  was  entitled  to  a  patent 
for  the  land  upon  which  he  had  actually  settled,  and  where  he  had  resided 
for  ten  or  more  years.  The  homestead  entry  of  one  Schoeflin,  which  it  ap- 
pears was  then  of  record,  *and  which  Hodge  erroneously  thought  was  a  bar 
to  amendment  by  him,  was  in  fact  no  bar,  for  his  equitable  right  to  the  land 
was  protected  by  his  patent.  Said  entry  has  since  been  canceled,  I  believe; 
but,  if  not,  it  should  be  canceled.  No  other  person  could  or  can  acquire 
title  to  said  land  against  him,  for  it  had  been  fully  earned  by  his  residence 
and  cultivation,  and  the  Government  now  hold  the  legal  title  solely  for  his 
benefit.  You  will  please  direct  that  a  new  patent  issue  to  Hodge  for  the  S. 
W.  ^  of  S.  E.  ^,  and  the  S.  E.  ^  of  S.  W.  %  of  said  section,  cancel  his 
cash  entry  erroneously  made  under  the  Act  of  June  15,  1880,  and  allow 
Leitner  to  make  pre  em pt ion  claim  to  the  land  in  controversy. 

Your  said  decision  is  reversed. 


RICE  vs.  BISSELL. 

Homestead  Entry — Relinquishment — Act  of  June  75,  1880, — A  voluntary  relinquishment 
of  the  original  entry,  divests  the  entryman  of  all  claims  thereunder,  and  effectually  pre- 
cludes the  right  of  purchase  under  section  2,  Act  of  June  15,  1880. 

First  Assistant  Secretary  Chandler  to  Acting  Commissioner  Stone,  yune  13,  1889. 

I  have  considered  the  case  of  James  W.  Rice  vs,  Harlow  A.  Bissell,  on  ap- 
peal by  the  former  from  your  office  decision  of  April  13,  1888,  rejecting  his 
application  for  the  S.  W.  ^  of  Sec.  3,  T.  19  S.,  R.  25  W.,  Wa  Keeney, 
Kansas,  land  district. 

Bissell  made  homestead  entry  for  said  tract  October  18,  1878,  which  entry 
was  canceled  May  26,  1882,  on  relinquishment.  On  the  same  day.  May  26, 
Joseph  Langellier  made  timber  culture  entry  for  said  tract.  This  entry  was 
canceled  December  10,  1885,  on  relinquishment,  and  on  the  same  day,  Bis- 
sell, the  first  entryman,  purchased  said  tract  under  the  Act  of  June  15,  1880 
(21  Stat.,  237). 

On  January  20,  1887,  James  W.  Rice  applied  to  make  homestead  entry 
for  said  land,  which  application  was  rejected  by  the  local  officers  because 
the  land  was  covered  by  Bissell's  cash  entry.  Rice  appealed  from  that  de- 
cision, urging  that  Bissell's  entry  should  be  canceled,  because  previous  to 
making  the  same  he  had  sold  or  agreed  to  sell  the  land  covered  thereby,  and 
because  long  before  the  date  of  said  entry  he  had  forfeited  all  right  under 
his  original  entry  by  his  relinquishment.  In  your  office  it  was  held  that  the 
fact  that  the  entryman  had  made  a  previous  agreement  to  sell,  would  not 
affect  his  right  to  purchase  the  land  under  said  act,  and  you  affirmed  the 
action  of  the  local  officers.  The  other  objection  urged  against  Bissell's 
entry  was  not  mentioned  in  said  decision,  nor  do^  it  seem  to  have  been 
considered  in  your  office. 

In  the  appeal  to  this  office  it  is  earnestly  urged  that  Bissell,  by  his  relin- 
quishment determined  all  his  rights  under  said  entry,  and  that  he  could  not 
thereafter  become  entitled  to  the  benefit  of  the  Act  of  June  15,  1880. 

In  the  case  of  George  S.  Bishop,  (i  L.  D.,  69;  9  C.  L.  O.,  95)  the  entry- 
man's  application  to  purchase  under  the  second  section  of  said  act,  was 
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allowed  subject  to  the  adverse  intervening  rights  of  another,  although,  as  the 
statement  of  facts  in  that  case  shows,  the  original  entry  had  been  canceled 
for  voluntary  relinquishment.  It  has  also  been  the  invariable  rule  of  this 
department  to  allow  the  entryman,  in  the  absence  of  adverse  daim^  to  pur- 
chase under  the  provisions  of  said  act,  where  the  original  entry  had  been 
canceled  for  abandonment,  or  for  failure  to  offer  final  proof  in  support  of 
his  entry  within  the  period  provided  by  law  therefor.  John  W.  Miller  (i 
L.D.,  57;  9  C.  L.  O.,  57);  John  R.  Choate  (7  L.  D.,  281;  15  C.  L.  O., 
159) ;  Campbell  vs.  Kelley  (8  L.  D.,  75 ;  16  C.  L.  O.,  53). 

It  has  also,  however,  been  held  that  one  who  has  sold  and  attempted  to 
convey  to  another  his  interest  in  the  land  covered- by  the  original  homestead 
entry,  will  not  be  allowed  to  purchase  said  land  under  this  act.  Watts  vs. 
Williams  (6  L.  D.,  94;  14  C.  L.  O.,  166);  Matthiessen  and  Ward  vs.  Wil- 
liams (6  L.  D.,  95;  14  C.  L.  O.,  154);  Warden  vs.  Shumate  (8  L.  D.,  330; 
16  C.  L.  O.,  27). 

The  theory  of  the  law  is  to  allow  the  party  who  has  the  present  interest  in 
the  entry  and  who  has  not  attempted  to  transfer  to  another,  to  acquire  title 
to  the  land  covered  by  such  entry  by  way  of  a  purchase;  and  in  support  of 
this  proposition  it  may  be  noted  that  the  rules  and  regulations  require  that 
an  entryman  who  applies  to  purchase  under  this  act  must  present  his  dupli- 
cate receipt  or  show  its  loss,  and  that  he  has  not  transferred  nor  attempted 
to  transfer  his  homestead  rights  under  said  entry. 

Qne  who  has  formally  relinquished  his  right  under  an  entry  has  just  as 
effectually  divested  himself  of  all  claim  under  that  entry  to  the  land  covered 
thereby,  as  if  he  had,  by  a  written  instrument,  attempted  to  convey  his  in- 
terest to  another.  He  has  by  his  own  free  and  voluntary  act  released  all 
claim  to  the  land  thereunder,  and  should  not  afterwards  be  allowed  to  set 
up  a  claim  based  upon  said  entry,  unless  upon  a  showing,  as  for  instance  of 
mistake  in  the  execution  of  the  relinquishment,  such  as  would  justify  the 
reinstatement  of  the  original  entry.* 

Rice  filed  with  his  application  to  make  entry  for  said  land  the  affidavit  of 
one  A.  B.  Porter,  who  states  that  he  owns  land  adjoining  the  tract  in  dis- 
pute, and  is  well  acquainted  with  Bissell ;  that  he  purchased  from  Bissell  for 
the  sum  of  fifty  dollars,  his  relinquishment  of  all  claim  in  said  land ;  that 
some  months  afterwards,  he,  the  affiant,  sold  said  relinquishment  to  Joseph 
Langellier,  who  filed  the  same  in  the  land  office,  and  made  timber  culture 
entry  for  said  land.  He  also  filed  an  abstract  of  the  title  to  said  land  which 
shows  that  on  December  4,  1885,  Harlow  A.  Bissell  executed  a  power  of 
attorney  authorizing  Langellier  to  grant,  bargain,  sell  and  convey,  said  land 
as  soon  as  final  receipt  should  be  issued;  that  on  December  10,  1885,  final 
receipt  was  issued  to  Bissell  under  the  Act  of  June  15,  1880;  that  on  Janu- 
ary 28,  1886,  Harlow  A.  Bissell,  by  his  attorney  in  fact,  Joseph  Langellier, 
conveyed  said  land  by  warranty  deed  to  Ella  Langellier,  wife  of  said  Joseph 
Langellier;  that  on  April  7,  1886,  Joseph  Langellier  and  wife,  Ella,  mort- 
gaged said  land  to  Smith  &  Briston;  that  on  May  20,  1886,  said  Langellier 
and  wife  conveyed  said  land  by  warranty  deed  to  A.  B.  Miller,  and  that  on 
June  14,  1886,  Ellen  Bissell  executed  a  quit  claim  deed  conveying  her  in- 
terest in  said  land  to  Ella  Langellier. 

Although  it  would  seem  that  the  entry  under  consideration  was  not  war- 
ranted by  the  law,  yet,  inasmuch  as  the  present  owners  and  parties  in  inter- 
est have  had  no  opportunity  to  defend  the  validity  thereof,  against  the  attack 
of  Rice,  or  to  controvert  the  allegations  made  by  him,  I  do  not  feel  justified 
in  canceling  it  at  this  time.     The  case  is,  therefore,  returned  to  your  office, 

*  A  homesteader  who  hax  sold  his  inter»(t  in  the  land  covered  by  his  original  entry,  cannot  make  cash  entry 
thertfor  under  section  a.  Act  of  June  15,  1880.    Warden  vs.  Shumate,  8  L.  D.,  330;  16  C  L.  O.*  a?. 
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and  you  will  please  direct  that  a  hearing  be  had,  of  which  all  parties  in  in- 
terest should  have  due  notice,  to  ascertain  all  the  facts  and  circumstances  in 
regard  to  Bisseil's  connection  with  the  land,  his  relinquishment  of  the  orig- 
inal entry,  the  execution  of  the  power  of  attorney  to  Langellier,  and  the 
sale  of  the  land  by  said  attorney  in  fact,  together  with  any  other  facts  that 
may  be  of  service  in  determining  the  rights  of  these  various  parties.  Upon 
receipt  of  the  testimony  adduced  at  that  hearing,  you  will  consider  and  pass 
upon  the  validity  of  said  cash  entry  in  view  of  the  facts  established  thereby, 
and  in  accordance  with  the  views  herein  expressed. 


BYKERK  vs.  OLDEMEYER. 

Contest — Act  of  June  /j",  1880 — Purchase, — The  contest ee  under  the  Act  of  June  15,  1880, 
has  the  right  to  purchase  at  any  time  before  the  cancellation  of  his  entry.  Notice  before 
contest  of  such  intention  is  not  necessary. 

Secretary  TELLER  to  Commissioner  McFarland,  y««^  23,  1 883. 

I  have  considered  the  case  of  Andrew  Bykerk  vs,  Gerrit  J.  Oldemeyer, 
involving  homestead  entry  No.  1 6,306  of  the  N.  J^  of  the  S.  E.  ^  of  Sec. 
18,  Twp.  7,  R.  7  E.,  Lincoln  district,  Nebraska,  on  appeal  by  Bykerk  from 
your  decision  of  July  15,  1882,  in  favor  of  Oldemeyer. 

It  appears  that  the  defendant  made  the  entry  June  14,  1878.  Bykerk  in- 
itiated contest  against  the  same,  January  4,  188 1,  by  filing  the  usual  affidavit 
alleging  abandonment,  pursuant  to  the  provisions  of  Section  2297  of  the 
Revised  Statutes,  and  of  the  2d  section  of  the  Act  of  May  14,  1880  (21 
Stat.,  140).  Whereupon  citation  issued  the  same  day,  summoning  the 
parties  to  appear  at  the  local  office  the  loth  of  February,  ensuing.  Upon 
the  evidence  thus  adduced  the  Register  and  Receiver  dismissed  the  contest 
February  2 2d.  Contestant  having  appealed  from  such  action,  you  reversed 
the  same  April  29,  1882.  From  this  action  Oldemeyer  appealed  July  5th 
ensuing,  filing  with  his  appeal  an  application  to  purchase  the  premises  under 
the  2d  section  of  the  Act  of  June  15,  1880  (21  Stat.,  237).  Whereupon 
you  rendered  the  decision  in  question,  holding,  under  authority  of  my  im- 
mediate predecessor's  decisions  of  March  12,  1881,  in  the  case  of  Gohrman 
vs.  Ford  (8  Copp,  6),  that  the  entryman  (Oldemeyer)  had  the  right  to  pur- 
chase at  any  time  prior  to  the  cancellation  of  his  entry. 

It  is  urged,  however  {inter  a/id),  by  Bykerk's  counsel  that  the  decision, 
cited  is  inapplicable  to  the  case  at  bar,  because  in  that  case  the  defendant 
had  applied  to  purchase  before  trial,  which  was  never  had,  whereas  in  this 
case  Oldemeyer  permitted  it  to  go  to  trial,  and  did  not  apply  to  purchase 
until  after  the  rendition  of  your  adverse  decision.  But  it  should  be  ob- 
served that  the  decision  cited  not  only  holds  that  the  said  Acts  of  May  14th 
and  June  15,  1880,  are  not  in  pari  materia^  but  it  is  very  explicit  upon  the 
subject  of  the  entryman's  right  of  purchase,  as  will  be  seen  from  the  follow- 
ing citation : 

*'If  the  contest  proceeds  to  its  finality,  to  wit,  the  cancellation  of  the  en- 
try, his  preference  right  of  entry  is  thereby  established.  But,  if  through 
failure  to  prove  his  allegations  or  any  of  the  ordinary  incidents  of  trial,  or  if 
the  homestead  party  avails  himself  of  the  right  of  purchase  of  the  tract,  as 
provided  by  the  Act  of  June,  and  thus  defeats  the  cancellation  of  his  entry, 
I  see  no  reason  why  the  contest  should  not  fail  .and  the  contestant  lose  his 
right  of  entry. 

'^  Under  this  and  other  laws  relating  to  homestead  entries,  a  person  may 
now  continue  residence  on  and  cultivation  of  his  land  for  the  time  required 
by  law ;  or  he  may  at  any  time,  in  the  absence  of  other  rights  or  claims, 
purchase  the  same  on  payment  of  the  Government  price;  and  I  cannot  think 
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Congress  intended  this  right  should  be  subjected  to  the  delays  and  uncer- 
tainties of  contests  oftentimes  instituted  for  oppressive  and  fraudulent  pur- 
poses, but  that,  whenever  such  person  tendered  to  the  Governnaent  its  price 
for  the  land,  and  the  rights  of  no  other  persons  are  affected  thereby,  he 
should  be  permitted  to  purchase  the  same." 

The  doctrine  thus  enunciated  was  reiterated  by  this  Department,  under 
date  of  June  2,  1881,  in  the  case  of  Johnson  vs.  Halvorson  (8  Copp,  56). 

Your  decision  is  accordingly  affirmed. 


POMEROY  vs.  WRIGHT. 

Acts  of  yune  i^  and  May  14^  1880,  — The  contestant's  right  of  entry  attaches  when  the 
ludgment  in  his  favor  becomes  final,  either  of  the  local  officers  or  on  appeal.  The  right 
of  purchase  by  the  entryman  or  his  transferee  may  be  exercised  at  any  time  before  such 
judgment  becomes  final. 

Cancellation. — Cancellation  of  prior  entry  at  the  local  office  determines  when  contestant's 
entry  may  be  made,  not  when  the  right  of  entry  attached. 

Secretary  Teller  to  Commissioner  McFarland,  December  17,  1883. 

Now  the  Act  of  May  14,  1880,  gives  the  contestant  a  right  of  entry  for 
thirty  days  from  date  of  the  notice  of  the  cancellation  which  he  has  pro- 
^  cured.  It  thus  fixes  the  time  after  which  his  right  of  entry  ceases,  but  it 
does  not  fix  the  time  at  which  his  right  of  entry  attaches.  Hence  this  latter 
right  must  be  determined  by  a  consideration  of  other  statutes  and  of  the 
general  principles  of  law  applicable  to  the  case.  Section  2297  invests  the 
local  officers  with  power  to  hear  and  determine  charges  of  abandonment  and 
change  of  residence ;  and,  if  they  find  adversely  to  the  claimant,  it  declares 
that  *' then  and  in  that  event  the  land  shall  revert  to  the  Government." 
But  other  statutes  give  the  contestee  the  right  to  continue  his  defense  until 
judgment  by  the  court  of  highest  resort;  whilst  the  Rules  of  Practice  make 
the  judgment  final  when  no  appeal  has  been  taken  within  a  fixed  period. 
As  the  Act  of  June  15,  1880,  is  remedial,  a  liberal  construction  of  it  will 
extend  the  time  of  purchase  to  the  limit  of  the  time  of  defence.  Indeed, 
the  contestant  has  not  ''procured  the  cancellation  "  until  the  contestee  has 
exhausted  his  right  of  defence.  On  the  contrary,  he  has  procured  the  can- 
cellation when  there  is  no  longer  a  right  of  appeal.  Upon  adverse  judg- 
ment, therefore,  it  follows  that  the  original  claimant  loses  his  right  to  the 
land,  when  such  judgment  is  final;  the  judgment  itself  determines  his  right, 
whilst  the  cancellation  is  a  mere  formal  method  of  executing  it,  and  takes 
effect  by  relation  as  of  the  date  of  the  judgment,  so  far  as  the  entryman' s 
rights  are  concerned. 

From  the  foregoing  it  follows  that,  if  rights  are  lost  and  acquired  by  a 
contest,  they  are  equally  lost  or  acquired  by  the  judgment  of  the  local  officers 
or  on  appeal.  Now  the  successful  contestant  does  acquire  a  right  of  entry 
by  his  contest  under  the  Act  of  May  14,  1880,  and  consequently  he  acquires 
it  by  the  judgment,  whose  result  is  published  to  the  world  at  some  subse- 
quent date  by  the  formal  cancellation.  The  law  does  not  limit  his  right  to 
the  date  of  his  cancellation ;  it  makes  it  dependent  upon  the  success  of  the 
contest.  •  Hence  he  does  all  that  the  law  requires  him  to  do,  in  order  to 
acquire  the  right  of  entry,  when  he  has  successfully  maintained  the  charges, 
and  his  right  would  date  from  the  final  judgment  were  the  cancellation 
never  formally  made ;  for  * ''  it  is  a  well-established  principle  that  where  an 
individual  in  the  prosecution  of  a  right  does  everything  which  the  law  re- 
quires him  to  do,  and  he  fails  to  attain  his  right  by  the  misconduct  or  ne- 
glect of  a  public  officer,  the  law  will  protect  him  "  (Lytle  vs,  Arkansas,  9 
How.,  614).  Consistently  with  this  it  is  held,  under  the  Act  of  May  14, 
1880,  in  the  case  of  John  Powers  (8  Land  Owner,  178),  where  ''  the  con- 
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testant  had  done  what  he  could  to  procure  the  cancellation,"  that  ''if  it 
was  canceled  in  pursuance  of  his  action  he  was  within  the  descriptive  terms 
of  the  statute,  and  entitled  to  its  benefits."  It  would  be  a  perversion  of 
legal  principles  to  construe  the  act  referred  to  as  giving  a  contestant  right 
of  entry  only  when  he  had  "  procured  the  cancellation  "  in  fact,  for  that 
might  never  be  made,  and  the  law  would  thus  become  a  nullity.  Its  mani- 
fest intention  is  to  accord  the  right  when  the  contestant  procures  the  judg- 
ment which  makes  it  the  duty  of  the  officers  of  the  Land  Department  to 
cancel  the  entry,  for  he  is  not  empowered  to  make  the  cancellation  himself. 
For  similar  reasons  it  was  held  in  Railroad  Company  vs.  Smith  (9  Wall., 
95),  where  it  was  said  to  be  the  duty  of  the  Secretary  of  the  Interior  to 
abcertain  and  make  out  lists  of  certain  swamp  lands,  that  '*  the  right  of  the 
State  did  not  depend  on  his  action,  but  on  the  Act  of  Congress ;  "  and  the 
same  rule  is  applied  to  the  rights  of  a  Railro.ad  Company  in  Van  Wyck  vs. 
Knevals  (106  U.  S.,  367). 

The  decision  in  the  case  of  Gohrman  vs.  Ford  (8  Land  Owner,  6),  which 
has  become  a  leading  case  on  this  subject,  was  based  on  a  different  state  of 
facts  from  those  in  the  case  at  bar.  There  the  offer  to  purchase  was  made 
before  the  hearing,  and  the  only  question  was  whether  the  contestant  had 
completed  the  initial  act  required  by  the  law  at  date  of  the  offer  to  purchase. 
It  was  held  that  he  had  not,  but  the  reason  was  based  on  the  rule  that  he 
could  not  actually  make  entry  until  after  cancellation,  without  considera- 
tion of  the  question  whether  he  could  acquire  a  legal  right  to  enter  by  a 
judgment ;  consequently  that  decision  and  this  do  not  properly  conflict. 
In  the  case  of  Whitney  vs.  Maxwell  (10  Land  Owner,  104),  the  facts  were 
substantially  the  same,  and  it  was  decided  on  the  authority  of  Gohrman  vs. 
Ford.  In  Bykerk  vs,  Oldemeyer  (10  Land  Owner,  122)  it  was  held  that  the 
right  of  purchase  is  not  barred  by  an  adverse  decision  of  your  office,  overrul- 
ing the  local  office,  though  application  is  filed  after  said  decision.  But  it  is  to 
be  observed  that  none  of  these  cases  are  overruled  by  the  present  case,  for  in 
none  of  them  had  judgment  actually  become  final.  In  the  first-named  case, 
it  is  expressly  said  that  whenever  the  entry  man  **  tenders  to  the  Govern- 
ment its  price  for  the  land,  and  the  rights  of  no  other  person  are  affected 
thereby,  he  should  be  permitted  to  purchase."  This  is  sound  doctrine,  and 
the  only  remaining  point  to  be  determined  is  when  such  rights  are  affected 
by  a  purchase,  which  has  not  heretofore  been  fully  considered.  This  case 
decides  that  when  the  contestant  has  obtained  judgment  in  his  favor,  by  the 
local  officers  or  on  appeal,  which  becomes  final,  his  right  of  entry  attaches 
at  date  said  judgment  became  final,  and,  if  duly  exercised,  bars  a  purchase 
upon  application  filed  afterwards.  If  the  contest  is  finally  decided  adversely 
to  the  contestant,  his  right  of  entry  never  did  attach. 

This  case  also  very  clearly  illustrates  the  injustice  of  a  rule  making  the 
contestant's  right  of  entry  dependent  on  a  formal  cancellation,  and  empha- 
sizes the  necessity  of  the  rule  herein  laid  down.  The  contestant  obtained 
judgment  against  the  entry  man  July  16,  1881,  and  under  Rule  of  Practice 
47  judgment  became  final  on  August  16,  1881,  whilst  the  cancellation  was 
not  made  until  February  7,  1882.  Here,  by  reason  of  the  delay  of  the 
Government,  six  months  were  allowed  to  elapse  after  the  rights  of  the  re- 
^pective  parties  were  finally  determined,  before  judgment  was  carried  into 
execution,  during  all  of  which  period,  and  until  the  last  day  thereof,  no 
offer  to  purchase  was  made  by  the  entry  man.  There  is  no  rule  of  law  that 
can  be  invoked  which  justifies  the  Government  in  thus  depriving  a  person  of 
a  legal  right  by  such  delay;  on  the  contrary,  as  above  shown,  the  law,  as 
tfrunciated  by  the  Supreme  Court,  expressly  forbids  it. 

Upon  these  grounds  your  decision  is  affirmed. 
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FREISE  vs.  HOBSON. 

Contest — Act  of  Junt  /j",  1880. — An  application  to  purchase  under  section  two  of  this  act, 
made  after  the  initiation  of  a  contest  against  the  original,  should  be  suspended  until  the 
final  disposition  of  said  contest.    The  case  of  Gohrman  vs.  Ford  overruled. 

Assistant  Secretary  Hawkins  to  Commissioner  Sparks,  June  21,  1886. 

I  have  considered  the  case  of  Freise  vs,-  Leonard  Hobson,  on  appeal  by 
the  latter  from  your  office  decision  of  August  16,  1884,  holding  for  cancel- 
lation his  homestead  entry  on  the  S.  J^  of  S.  E.  ^  and  N.  E.  ^  of  Sec.  1 7 
and  N.  E.  %  of  N.  E.  %  of  Sec.  20,  T.  45,  R.  63,  Del  Norte,  Colorado. 

Hobson  made  entry  July  15,  1879.  ^n  July  16,  1883,  Freise  initiated 
contest  for  abandonment,  and  by  agreement  hearing  was  set  for  November 
26,  1883.  ^^  ^^^  ^^^^  claimant  failed  to  appear  and  contestant  offered  tes- 
timony.    The  testimony  showed  that  Freise  moved  upon  said  tract  in  June, 

1883,  and  there  were  then  no  improvements  except  a  fence,  claimed  by  one 
Hoagland,  and  a  dilapidated  shanty  with  no  roof;  that  Hobson  lived  at 
least  part  of  the  time  in  Saguache,  a  neighboring  town,  and  that  he  had  not 
resided  upon  or  in  any  way  improved  said  tract  '*  since  a  year  last  spring." 
The  local  officers  decided  that  said  entry  should  be  canceled,  and  your 
office,  by  said  decision,  held  the  same  for  cancellation.     On  September  24, 

1884,  Hobson  was  notified  of  said  decision,  and  on  November  22  following, 
filed  appeal  therefrom.  On  the  same  day  he  made  application  to  purchase 
said  tract  under  section  2  of  the  Act  of  June  15,  1880,  and  was  thereupon 
allowed  to  make  cash  entry  No.  673  therefor. 

On  December  30,  1884,  Freise  filed  protest  against  the  action  of  the 
Register  and  Receiver  in  allowing  Hobson  to  enter  under  the  Act  of  June 
15,  1880,  and  the  whole  case  is  now  before  me. 

I  concur  in  said  decision  holding  for  cancellation  the  homestead  entry  of 
Hobson,  and  the  same  is  hereby  affirmed. 

The  only  further  point  to  be  determined  is  the  validity  of  said  cash  entry. 
The  question  presented  is  whether  Hobson  under  all  the  circumstances  of 
the  case  was  in  position  to  avail  himself  of  the  provisions  of  the  Act  of  June 
15,  1880,  as  against  the  contestant  Freise,  and  involves  the  construction  of 
the  Act  of  May  14,  1880,  and  of  the  Act  of  June  15,  1880. 

The  question  was  first  presented  to  this  Dej^rtment  in  the  case  of  Gohr- 
man vs.  Ford  (8  C.  L.  O.,  6),  and  it  was  there  decided  on  March  12,  1881, 
that  the  entryman  might  purchase  under  the  Act  of  June  15,  during  the 
pendency  of  a  contest  against  his  entry  for  abandonment.  That  case,  how- 
ever, proceeded  upon  two  false  suppositions:  First,  That  the  two  acts  above 
noted  should  not  be  construed  in  pari  materia j  and  secondly.  That  the 
entryman  and  the  Government  were  the  only  parties  in  interest. 

''As  one  part  of  a  statute  is  properly  called  in  to  help  the  construction  of 
another  part,  and  is  fitly  so  expounded  as  to  support  and  give  effect  if  possi- 
ble to  the  whole ;  so  is  the  comparison  of  one  law  with  the  other  laws  made 
by  the  same  legislature,  or  upon  the  same  subject^  or  relating  expressly  to  the 
same  point,  enjoined  for  the  same  reason,  and  attended  with  a  like  advant- 
age. In  applying  the  maxims  of  interpretation,  the  object  is  throughoat 
first  to  ascertain  by  legitimate  means,  and  next  to  carry  into  effect,  the  in- 
tentions of  the  framer.  It  is  to  be  inferred  that  a  code  of  statutes  relating  to 
one  subjecf  was  governed  by  one  spirit  and  policy,  and  harmonious  in  its 
several  parts  and  provisions.  It  is  therefore  an  established  rule  of  law  that 
all  acts  in  pari  materia  are  to  be  taken  together  as  if  they  were  one  law ;  and 
they  are  directed  to  be  compared  in  the  construction  of  statutes,  because 
they  are  considered  as  framed  upon  one  system  and  having  one  object  in 
view."     (Potter's  Dwarris,  189.) 

Section  two  of  the  Act  of  May  14,  1880  (21  Stat.,  140),  provides  that 
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"  tn  all  cases  where  any  person  has  contested,  paid  the  land  office  fees,  and 
procured  the  cancellation  of  any  pre-emption,  homestead,  or  timber  culture 
entry,  he  shall  be  notified  by  the  Register  of  the  land  office  of  the  district 
in  which  such  land  is  situated  of  such  cancellation,  and  shall  be  allowed 
thirty  days  from  the  date  of  such  notice  to  enter  said  land." 

Section  two  of  the  Act  of  June  15,  (21  Stat.,  236),  provides:  "That  per- 
sons who  have  heretofore  under  any  of  the  homestead  laws  entered  lands 
properly  subject  to  such  entry  or  persons  to  whom  the  right  of  those  having 
so  entered  for  homesteads  may  have  been  attempted  to  be  transferred  by 
bona  fide  instrument  in  writing,  may  entitle  themselves  to  said  lands  by  pay- 
ing the  Government  price  therefor  .  .  .  Provided,  This  shall  in  no  wise  in- 
terfere with  the  rights  or  claims  of  others  who  may  have  subsequently  en- 
tered such  lands  under  the  homestead  laws. ' ' 

Adopting  the  views  above  quoted,  these  acts  are  in  pari  materia^  and  must 
be  construed  as  one  law.  The  Act  of  May  14  conferred  a  special  power 
upon  the  successful  contestant,  namely,  the  right  as  against  all  others  to  en- 
ter the  tract  in  dispute  upon  the  successful  termination  of  the  contest, 
thereby  securing  to  him  a  reward  for  the  time  and  money  spent  in  such  con- 
test. Prior  to  its  passage  any  stranger,  being  the  first  legal  applicant  after 
cancellation  upon  contest,  might  enter  and  appropriate  the  land,  and  thus 
secure  to  himself  the  result  of  the  contestant's  labor.  It  was  to  remedy  this 
evil  that  the  second  section  of  the  Act  of  May  14  was  passed. 

Will  it  be  said  that  a  right  thereby  conferred  in  one  month  was  in  the 
next  taken  away,  and  by  implication?  If  so,  then  the  Act  of  June  15  con- 
verts the  Act  of  May  14,  1880,  into  a  mere  device  to  lead  a  bona  fide  con- 
testant on  to  spend  his  time  and  money,  only  to  find  that  the  entryman  or 
his  assignee  has  deprived  him  of  the  advantages  contemplated  by  law.  Such 
intention  will  not  be  imputed  to  Congress  if  the  acts  will  admit  of  any  other 
reasonable  construction. 

"Enactments  which  confer  powers  are  so  constructed  as  to  meet  all  at- 
tempts to  abuse  them  by  exercising  them  in  cases  not  intended  by  the  stat- 
ute. Though  the  act  done  was  ostensibly  in  execution  of  the  statutory 
power  and  within  its  letter ^  it  would  nevertheless  be  held  not  to  come  within 
its  power,  if  done  otherwise  than  honestly  and  in  the  spirit  of  the  enact- 
ment."    (Max.  Int.  Stat.,  134.) 

The  spirit  of  the  Act  of  June  15th  was  to  afford  relief  to  those  who  had 
violated  the  law  or  failed  to  comply  with  it,  but  certainly  did  not  contem- 
plate that  an  entryman  should  invoke  its  aid  to  the  detriment  of  one  who 
had  faithfully  followed  the  law.  Construing  the  two  acts  as  if  they  were  one 
law,  a  case  is  presented  analogous  in  many  respects  to  that  of  Shepley  vs. 
Cowan  fgi  U.  S.,  330),  upon  which  the  case  at  bar  may  be  ruled. 

In  that  case  two  patents  had  been  issued  under  the  Act  of  September  4, 
1 84 1,  one  in  1850  on  a  State  selection  made  in  1849,  ^"^  ^^  other  to  a 
pre- emptor  in  1866,  settlement  having  been  made  in  1835.  The  Court 
said : 

"The  party  who  takes  the  initiatory  step  in  such  cases,  if  followed  up  to 
patent,  is  deemed  to  have  acquired  the  better  right  as  against  others  to  the 
premises.  The  patent  which  is  afterwards  issued  relates  back  to  the  date  of 
the  initiatory  act,  and  cuts  off  all  intervening  claimants  .  .  .  But  it  was  not 
intended  by  the  8th  section  of  the  Act  of  1841,  in  authorizing  the  State  to 
make  selections  of  land,  to  interfere  with  the  operation  of  the  other  provi- 
sions of  that  Act  regulating  the  system  of  settlement  and  pre-emption.  The 
two  modes  of  acquiring  title  to  land  from  the  United  States  were  not  in  con- 
flict with  each  other.  Both  were  to  have  full  operation,  that  one  controlling 
in  a  particular  case  under  which  the  first  initiatory  step  was  had." 

39 
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Following  this  ruling,  it  is  held  that  the  initiatory  ^ep  was  taken  by  Freise 
when  he  initiated  contest,  and  that  the  right  of  purchase  under  the  Act  of 
June  15,  1880,  was  thereby  suspended  until  the  final  disposition  of  said  con- 
test. That  contest  having  procured  the  cancellation  of  the  homestead  entry, 
contestant  is  entitled  to  the  preference  right  of  entry,  and  the  cash  entry  of 
Hobson  will  be  canceled.* 

The  case  of  Gohrman  vs.  Ford,  supra^  and  cases  following  it,  in  so  far  as 
they  conflict  herewith,  are  hereby  overruled.  This  decision  will  not  affect 
in  any  manner  cases  that  have  been  finally  adjudicated. 


SMITH  ET  AL.  vs.  MAYLAND. 

The  rule  laid  down  in  Freise  vs,  Hobson,  with  respect  to  the  right  of 
purchase  under  the  Act  of  June  15,  1880,  must  govern  in  all  cases  not  then 
finally  adjudicated. 

A  premature  purchase  under  said  act,  while  the  right  of  purchase  was  sus- 
pended in  the  interest  of  a  contestant,  may  be  recognized  as  valid  if  the 
contestant  waives  his  preference  right  of  entry.f 

A  waiver  of  the  preference  right  of  entry  by  a  successful  contestant  will 
not  confer  upon  a  third  party  any  right  as  against  the  original  entryman. 

First ,  Assistant  Secretary  MuLDROW  to  Commissioner  Stockslager,  October  20,  1 888. 
(7  L.  D.,  381.)  

STARBUCK  vs.  KISTLER. 

Act  of  June  //,  t88o. — The  second  section  of  this  act  secures  the  right  of  purchase  only  to 
transferees  who  became  such  prior  to  the  passage  of  said  act. 

Acting  Secretary  MULDROW  to  Commissioner  ^VkfiK.S,  July  13,  1886. 

On  November  11,  1879,  Jo^*^  W«  Kistler  made  homestead  entrv  for  W. 
^  of  N.  E.  X  and  E.  >^  of  N.  W.  %,  Sec.  22,  T.  3  N.,  R.  29  W.,  North 
Platte  (now  McCook)  land  district,  Nebraska. 

July  9,  1884,  Moses  T.  Starbuck  initiated  contest,  alleging  abandonment. 
Hearing  was  set  for  August  22.  On  that  day  one  J.  E.  Cochran  appeared, 
asked  to  be  made  party  defendant,  and  to  be  allowed  to  purchase  under  sec- 
tion two  of  the  Act  of  June  15,  1880,  alleging  that  on  August  i,  1884,  he 
had  purchased  from  said  Kistler  all  his  right,  title  and  interest  to  said  home- 
stead, for  a  valuable  consideration  and  in  good  faith.  Without  passing  on 
the  rights  of  Cochran,  the  local  officers  proceeded  to  hear  the  testimony  in 
the  case.  Claimant  did  not  appear.  On  September  30th  following,  the 
local  officers  recommended  cancellation  of  said  homestead  entry  on  the 
proof  submitted,  and  transmitted  with  the  papers  the  application  of  Cochran 
for  instructions. 

Your  office  held  said  entry  for  cancellation  on  the  proof,  and  denied 
Cochran's  application  to  purchase. 

I  am  of  opinion  that  such  action  was  proper.  The  second  section  of  said 
Act  of  June  15,  1880,  provides:  "  That  persons  who  have  hereto/ore  under 
any  of  the  homestead  laws  entered  lands  properly  subject  to  such  entry,  or 
persons  to  whom  the  right  of  those  having  so  entered  for  homesteads  may 
have  been  attempted  to  be  transferred  by  bona  fide  instrument  in  writing, 
may  entitle  themselves  to  said  lands  by  paying  the  Government  price  there- 
for,'* etc.  This  section  secures  the  right  of  purchase  only  to  transferees 
who  became  such  prior  to  the  passage  of  said  act.     The  transfer  in  this  case 

*  For  other  cases  in  which  the  doctrine  enunciated  in  Freise  vs.  Hobson  is  followed,  see  Omer  A.  Tyrcll,  13 
C.  L  O.,  30;  Roberts  vs.  Mahl,  6  L.  D.,  446;  Clement  vt.  Henry,  6  L  D.,  641 ;  Arnold  vs.  Hildreth.  7  L. 
D.,  500,  15  C.  L.  0.,  zSs ;  Jenkins  vs.  Begg,  15  C.  L.  O.,  182 ;  Ashenfelter  vs.  Johnson,  15  C.  L.  O.,  i8a. 

fSee,  also,  Braclc  vs.  Anderson,  14  C.  L.  O.,  127  ;  Pierpoint  vs.  Stalder,  9  L.  D.,  390  :  16  C   L.  O.,  73. 
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was  made  August  i,  1884,  and  hence  does  not  fall  within  the  provision  of 
said  act. 

For  the  reason  herein  stated,  said  decision  is  affirmed. 


GEORGE  E.  SANDFORD. 

Act  o/fune  /j*,  1880. — ^The  right  of  purchase  conferred  by  the  second  section  of  the  Act  of 
Tnne  15,  1880,  not  being  dependent  upon  compliance  with,  or  qualifications  under  the 
homestead,  nor  subject  to  any  other  restrictions  than  are  imposed  in  case  of  ordinary  cash 
entry,  is  not  defeated  by  contract  of  sale  made  prior  to  purchase. 

Acting  Secretary  MULDROW  to  Commtssioner  Sparks,  March  31,  1887. 

I  am  in  receipt  of  your  letter  of  March  12,  1887,  and  accompanying 
papers,  relating  to  cash  entry  Ko.  766,  for  S.  W.  y(  of  Sec.  24,  T.  15  N., 
R.  22  W.,  6th  P.  M.,  North  Platte  land  district,  Nebraska. 

It  appears  that  George  E.  Sandford  made  homestead  entry  of  said  tract 
January  9,  1880,  and  purchased  the  same  under  the  second  section  of  the 
Act  of  June  15,  1880  (21  Stat.,  237),  and  on  April  13,  1883,  received  cash 
entry  certificate  for  the  same,  on  which  patent  was  issued  October  26,  1883. 
On  September  10,  1885,  the  tract  was  visited  by  Special  Agent  George  B. 
Coburn,  who  reported  that  the  land  was  then  in  possession  of  the  Brighton 
Ranch  Company,  to  which  company  the  county  records  showed  it  had  been 
conveyed  by  deed,  executed  on  May  11,  1883 — ^about  one  month  after  final 
certificate  had  issued  to  Sandford — but  the  special  agent  reported  that,  in 
point  of  fact,  the  land  had  been  actually  sold  by  Sandford  prior  to  the  issue 
of  the  certificate. 

In  support  of  this  assertion  is  transmitted  the  affidavit  of  Sandford,  dated 
September  3,  1885,  wherein  he  states  that  he  settled  upon  this  same  land  as 
far  back  as  1876,  first  filed  a  pre-emption  declaratory  statement  and  later  a 
homestead  entry  thereon,  which  was  done  in  good  faith  and  for  his  own  use 
and  benefit ;  had  a  shanty,  stable,  and  five  or  six  acres  in  cultivation,  and 
also  worked  about,  and  occasionally  for  the  Brighton  Ranch  Company ;  that 
said  company  fenced  the  surrounding  country,  thus  enclosing  his  homestead 
entry  against  his  protest,  and  that  their  cattle  destroyed  his  crops ;  that  a 
short  time  prior  to  purchasing  said  tract  he  had  made  arrangements  with 
Ferdinand  Zimmerer,  representing  the  Brighton  Ranch  Company,  to  sell  to 
him  said  tract  for  the  sum  of  I500 ;  that  at  the  time  the  cash  entry  certifi- 
cate was  given,  said  Zimmerer  paid  the  Receiver  the  price  of  said  land  and 
afterwards  paid  to  him,  Sandford,  the  balance  of  the  said  sum  of  I500.  The 
special  agent  states  that  Zimmerer  will  corroborate  said  statements  as  to  the 
sale  and  payments,  but  does  not  furnish  his  affidavit. 

On  this  state  of  facts  you  recommend  that  the  Attorney-General  be  re- 
quested to  institute  suit  for  the  purpose  of  setting  aside  the  patent  issued  for 
said  lands. 

That  portion  of  the  Act  of  June  15,  1880,  under  which  the  purchase  by 
Sandford  was  made,  is  as  follows : 

"  That  persons  who  have  heretofore,  under  any  of  the  homestead  laws, 
entered  lands  properly  subject  to  such  entry  .  .  •  may  entitle  themselves 
to  said  lands  by  paying  the  Government  price  therefor." 

This  language  is  plain  and  unambiguous,  and  annexes  no  conditions  or 
prerequisites  to  the  purchase  of  lands  theretofore  properly  entered  under  any 
of  the  homestead  laws,  other  than  the  freedom  of  the  tract  in  question  from 
adverse  claim,  and  the  payment  by  the  applicant  of  the  proper  Government 
price.  No  requirement  is  made  as  to  proof  of  having  complied  with  the 
demands  of  the  homestead  law  as  to  residence,  improvement,  or  cultivation, 
or  non-alienation,  as  in  the  case  of  obtaining  title  to  lands  under  the  home* 
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Stead  laws.  In  short,  this  is  a  right  to  purchase,  by  cash  entry,  lands  there- 
tofore entered  under  the  homestead  laws,  in  the  same  way  and  without  other 
restrictions  than  are  imposed  in  the  case  of  ordinary  private  cash  entry;  that 
is  to  say,  the  land  must  be  subject  to  such  sale  and  the  price  must  be  paid. 

This  has  been  the  uniform  construction  which  the  second  section  of  said 
Act  has  received  in  the  Land  Department,  from  its  passage  to  the  present 
day,  and  I  do  not  see  how  any  other  could  have  been  placed  upon  it. 

In  the  circular  of  instructions,  relating  to  the  Act  in  question,  issued  by 
the  Commissioner  of  the  General  Land  Office,  and  approved  by  the  Secre- 
tary of  the  Interior  on  October  9,  1880  (,1  C.  L.  L.,  497),  it  is  said  "Ap- 
plications to  purchase  under  the  second  section  will  be  made  .  .  .  as  in  the 
case  of  ordinary  cash  entry."  "  Final  homestead  proof  not  being  required 
in  these  cases,  no  advertisement  or  notice  of  intention  to  make  final  proof 
is  necessary,  and  no  final  homestead  fees  are  to  be  paid  or  collected." 
These  same  instructions  are  repeated  in  the  General  Circular  of  March  i , 
1884,  pp.  16  and  17 — the  latest  issued  by  the  Land  Department. 

There  is  then  nothing  in  the  law  authorizing  the  entryman  to  make  a 
purchase  under  said  section  and  act,  or  in  the  regulations  of  the  Land  De- 
partment, which  prohibits  him  from  making  such  contract  of  future  sale,  as 
is  here  shown  to  have  been  made.*  The  party,  having  made  the  entry, 
could  "  entitle  "  himself  absolutely  to  the  tract  covered  by  it,  by  paying  the 
price  therefor.  And  the  fact  that  he  made  previous  agreement  to  sell  can 
in  no  way,  so  far  as  I  can  see,  in  the  absence  of  a  prohibition  to  that  effect, 
impair  this  right  of  purchase.  No  law  was  violated  and  no  fraud  practiced, 
but  a  clear  legal  right  was  exercised,  both  as  to  the  purchase  and  sale. 

I  therefore  decline  to  concur  in  the  recommendation  to  the  Attorney 
General. 

ELLA  M.  HOYT. 

Custom — Duplicate  Receipt — Act  of  June  ts%  1880. — Notwithstanding  a  custom  to  that 
effect,  the  transfer  of  a  duplicate  receipt  is  not  a  legal  transfer  of  the  title  to  land,  unless 
authorized  by  the  State  Legislature.     The  Act  of  June  15,  1880,  does  not  apply. 

Commissioner  McFarland  to  Register  and  Receiver^  Montgomery^  Alabama^  July  lo,  1 882. 

I  am  in  receipt  of  yours  of  March  16  last,  transmitting  the  appeal  of  Ella 
M.  Hoyt,  by  her  attorney,  from  your  decision  of  February  6,  1882,  reject- 
ing her  application  to  purchase  under  the  Act  of  June  15,  1880,  the  S.  ^ 
S.  E.  X  of  Sec.  28,  I  N.,  7  E. 

Appellant  alleges  that  a  few  months  subsequent  to  entry  Butler  conveyed 
his  right  in  said  land  unto  H.  Evans  and  McDuffie  Mann,  by  merely  surren- 
dering to  said  parties  his  duplicate  receipt ;  that  said  parties  subsequently 
conveyed  their  right  by  deed  unto  one  Burgess  Miles,  and  that  said  Miles 
conveyed  his  right,  by  deed,  unto  A.  G.  Martin,  the  deceased  husband  of 
the  said  Ella  M.  Hoyt. 

The  affidavit  of  the  probate  judge  for  the  county  in  which  the  land  is  sit- 
uated is  introduced  as  evidence,  showing  that  it  was  the  custom  in  that 
county  for  homestead  parties  to  transfer  their  lands  by  mere  surrender  of  the 
duplicate  receipt,  without  any  deed.  Evidence  as  to  what  is  custom  and  what 
is  not,  is  inadmissible,  it  being  irrelevant  to  the  case.  There  is  but  one  way 
to  transfer  real  estate,  that  is  universally  recognized  by  the  courts  since  the 
passage  of  the  Statute  of  Frauds,  and  that  is  by  an  instrument  in  writing : 

•ANDAS  vs.  WILLIAMS. 

While  the  right  of  Duichase  conferred  by  Section  a,  Act  of  Tune  x<,  i88o»  b  not  defeated  by  a  prior  contnurt 
of  »ale,  such  right  U  lost  by  an  actual  sale  or  disposition  of  the  land. 

A  naked  power  of  attorney,  executed  by  the  entryman  and  authorizing  a  sale  of  the  land,  is  not  evidence 
of  a  sale  thereof,  and  will  not  defeat  a  subsequent  purchase  under  said  act. 

Firtt  Attutant  Secretary  Chavplab  tc  Acting  Coifumiuwner  Stomb,  Auguei  14, 1889.  (^  ^  "^'b  V^  •  >^ 
C.  L.  O.,  X7X.) 
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any  other  mode  cannot  be  established  by  cnstom ;  it  can  only  be  done  by 
special  legislation  as  an  amendment  to  existing  laws.  The  Act  referred  to 
is  remedial  and  not  amendatory,  as  the  appellant's  argument  would  seem  to 
imply. 

Possession  of  the  duplicate  receipt  by  a  stranger  is  no  evidence  of  the 
transfer  of  the  lands,  nor  does  it  carry  therewith  the  settler's  equities  to  the 
land ;  the  act  expressly  states  that  "  persons  to  whom  the  right  of  those  hav- 
ing so  entered  for  homestead  may  have  been  attempted  to  be  transferred  by 
bona  fide  instrument  in  writingy  may  entitle  themselves,"  etc.  There  is 
nothing  in  the  above  language  that  could  be  construed  to  imply  that  the 
surrender  of  the  duplicate  receipt  is  equivalent  to  a  transfer  by  bona  fide  in* 
strument  in  writing,  or  equal  to  a  deed  of  conveyance ;  it  would  be  neces- 
sary to  interpolate  words  in  order  to  admit  of  such  construction.  The  law- 
makers evidently  contemplated  such  a  conveyance  as  would  entitle  the 
grantee  to  the  same  equities  in  the  land  as  the  grantor  possessed  ;  therefore, 
your  decision  that  the  mere  surrender  of  the  duplicate  receipt  is  not  an  at- 
tempted transfer  by  bona  fide  instrument  in  writing  is  hereby  affirmed,  and 
the  appeal  dismissed. 

SAMUEL  C.  MARSHALL. 

Act  ofjnne  75, 1880. — A  purchase  under  this  act  is  not  barred  after  final  homestead  certi- 
ficate has  issued. 

Acting  Commissioner  StockSLAGER  to  the  Register  and  Receiver^  Garden  City^  ^ansas^ 
February  17,  1888. 

Samuel  C.  Marshall  enlisted  in  Co.  B  4th  Ohio  Cavalry,  September  1 7, 
1 86 1,  and  was  discharged  October  31,  1864,  by  reason  of  expiration  of  term 
of  service.  June  13,  1876,  he  made  S.  D.  S.  No.  485  for  the  S.  W.  ^  Sec. 
24,  T.  26  S.,  R.  25  W.,  and  August  29,  1877,  he  made  homestead  entry 
No.  1666  for  the  tract.  July  22,  1879,  ^^  submitted  his  final  proof  there- 
for, and  received  F.  C.  No.  867. 

October  28,  1879,  Marshall  sold  and  conveyed  said  land  to  Cornelius 
Gardner,  the  consideration  being  (f  1,000)  one  thousand  dollars,  as  is 
evinced  by  the  deed  itself,  which  was  filed  for  record  October  29,  1879,  ^^^ 
duly  recorded  in  Book  of  Deeds,  Ford  county,  Kansas,  pages  631  and  2. 

Said  grantee  in  an  affidavit  (dated  August  17,  1887),  states  that  he  made 
said  purchase  in  good  faith,  for  his  own  use  and  benefit ;  that  he  still  owns 
said  land;  that  in  June,  1887,  he  called  at  your  office  to  ascertain  why 
patent  had  not  been  issued  for  the  same,  when  he  learned  that  said  entry  of 
Marshall  had  been  suspended  by  Commissioner's  letter  "  C  "  of  February 
18,  1880,  for  the  reason  that  the  testimony  of  one  of  the  final  proof  witnesses 
was  taken  before  a  Notary  Public ;  that  he  had  no  previous  notice  of  said 
suspension,  does  not  know  the  whereabouts  of  said  Samuel  C.  Marshall,  and 
has  not  seen  him  since  the  year  1880. 

July  27,  1887,  James  T.  Whitelaw  was  allowed  to  contest  Marshall's  en- 
try, the  hearing  was  set  by  you  for  October  i,  1887,  but  on  August  17,  1887, 
a  withdrawal  of  Whitelaw's  contest  was  filed,  whereupon  you  dismissed  the 
contest  and  closed  the  case,  and  allowed  said  Gardner  to  purchase  the  land 
under  the  second  section  of  Act  of  June  15,  1880,  and  issued  to  him,  and  in 
his  name,  certificate  No.  7196. 

In  view  of  all  the  circumstances  in  this  case,  Gardner's  cash  entry  No. 
7196  is  allowed  to  stand. 

December  8,  1887,  you  transmitted  the  application  of  Jacob  B.  Foreman, 
filed  the  same  day,  to  contest  the  entry  of  Sam.  C.  Marshall,  upon  allega- 
tions that  he  never  established  an  actual  residence  on  said  land ;  that  he 
did  not  reside  on  the  tract  for  six  months  next  prior  to  date  of  said  proof, 
etc. 
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In  accordance  with  the  foregoing  and  the  departmental  ruling  on  the 
case  of  Geo.  £.  Sandford  (5  L.  D.,  ^35;  14  C.  L.  O.,  89),  a  hearing  is  de- 
nied Foreman,  and  you  will  so  advise  him,  as  well  as  ^1  other  parties  in 
interest  of  the  contents  of  this  letter. 


GEORGE  T.  JONES. 

A  transferee,  holding  under  the  purchase  of  a  final  certificate,  will  be  protected  as  against 

the  subsequent  relinquishment  of  the  entryman. 
A  cash  entry  under  the  Act  of  June  15,  1880,  allowed  on  the  afiidavit  of  the  entiyman's 

attorney,  will  not  be  disturbed,  where,  after  transfer  of  the  land,  the  entryman  lefuses  to 

make  the  personal  affidavit  required  by  the  regulations. 

Secretary  NOBLK  to  Acting  Commissiomr  Stonb,  yuly  17,  1889. 

The  case  made  by  the  facts  set  up  in  this  record,  is  substantially  this : 
The  cash  entryman,  Sperry,  after  having  sold  all  his  interest  in  his  entry, 
for  a  valuable  consideration,  to  Wm.  E.  Crutcher,  declines  to  perfect  his 
proof  by  filing  the  usual  personal  affidavit,  and  undertakes  to  defraud  the 
purchaser  from  him  by  V  relinquishing  "  the  entry  which  is  no  longer  his, 
and  thus  giving  Jones,  the  appellant  here,  an  opportunity  to  become  the 
**  first  applicant "  for  the  tract.  A  wrong  of  this  character  cannot  be  done 
with  the  conscious  aid  of  this  Department.  Such  cases  as  those  of  Falconer 
vs.  Hunt  et  aL  (6  L.  D.,  512;  15  C.  L.  O.,  16),  Addison  W.  Hastie  (8  L. 
D.,  619;  16  C.  L.  O.,  85),  and  Daniel  R.  Mcintosh  (8  L.  D.,  641 ;  16  C. 
L.  O.,  157),  show  it  to  be  an  already  established  rule,  that  the  seller  of  a 
final  certificate  will  not  be  allowed  to  take  advantage  of  an  irregularity  in 
his  proof,  to  ignore  rights  which  he  himself  has  conferred,  and  dispose  again 
of  property  already  once  assigned. 

In  the  present  case,  in  the  absence  of  the  personal  affidavit  which  Sperry 
declines  to  make,  the  best  attainable  evidence  in  support  of  the  entry  seems 
to  be  that  already  filed  by  Horn,  Sperry's  attorney  in  fact.  On  this  ac- 
count, and  because,  after  full  notice  of  Crutcher's  allegations,  Jones  has 
omitted  to  file  any  sworn  contradiction  of  any  of  the  essential  facts  in 
Crutcher's  case,  I  see  no  reason  why  anything  further  should  be  required 
by  the  Department  as  a  pre-requisite  to  the  issue  of  patent  upon  the  cash 
entry  already  made. 

Your  said  office  decision  is  accordingly  affirmed. 


HAWKER  vs.  FOWLKS. 

Act  of  yune  ij,  j88o — Construction  of  Written  Agreement, — ^The  written  agreement  in 
this  case  is  not  such  as  is  contemplated  by  the  2d  section.  Act  of  June  15,  1880,  bat  is  in 
contravention  of  Section  2290  R.  S. 

Secretary  TELLER  to  Commissioner  McFarland,  July  5,  1 883. 

I  have  considered  the  case  of  Robert  Hawker  vs.  John  W.  Fowlks,  in- 
volving the  N.  W.  j^  of  Sec.  22,  Twp.  2  S.,  Range  i  E.,  Salt  Lake  City, 
Utah,  on  appeal  by  Hawker  from  your  decision  of  October  27,  i83i,  hold- 
ing the  entry  of  Fowlks  for  said  N.  W.  ^  intact;  and  the  cash  entry  of 
Hawker  for  the  N.  ^  of  said  N.  W.  ^,  under  the  Act  of  June  15,  i88o, 
for  cancellation. 

It  appears  that  John  Fowlks,  father  of  the  contestee,  made  homestead 
entry  of  said  N.  W.  ^  May  8,  1869,  that  the  entry  was  canceled  for  relin- 
quishment by  your  letter  of  July  20,  1871,  but  the  cancellation  was  not 
noted  on  the  local  records  until  reception  of  your  subsequent  letter  of  No- 
yember  23,  1873;  and  that  John  W.  Fowlks  made  hpmestead  entry  of  the 
tract  February  27,  1874. 

Hawker  filed  an  affidavit  February  15, 1879,  alleging  that,  with  hb  family. 
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he  had  continuously  resided  on  the  N.  J^  of  the  N.  W.  ^  since  the  fall  of 
1869,  and  had  valuable  improvements  thereon,  and  that  Fowlks  had  never 
been  in  possession  thereof,  but  had  agreed  to  convey  the  tract  to  him.  A 
hearing  was  ordered  thereon,  and  held  in  April  following. 

It  further  appears  that  in  June,  188 1,  the  local  officers  allowed  Hawker  to 
make  cash  entry  for  the  N.  J^  of  the  N.  W.  ^  under  the  second  section  of 
the  Act  of  June  15,  1880. 

Hawker's  possession  of  said  N.  J4  is  not  seriously  questioned,  but  the  issue 
is  chiefly  confined  to  the  alleged  contract,  which  is  in  the  following  words : 

"  Big  Cottonwood,  Salt  Lake  Co.,  April  7,  1874. 
"  This  is  to  certify  that  I,  John  W.  Fowlks,  my  heirs  and  assigns,  do  promise  and  agree 
to  give  to  Robert  Hawker  a  full  warranty  deed  to  the  north  half  of  northwest  quarter  of 
Section  22,  in  Township  2  south.  Range   i   east,  containing  80  acres,  not  later  than  June, 

1879.  ^^  consideration  whereof,  I,  Robert  Hawker,  my  heirs  and  assigns,  agree  to  let  the 
homestead  entry  on  the  above  named  quarter  of  section  be  completed  and  the  patent  to 
issue  therefor. 

"Witness:  James  Hawkkr, 

"John  Fowlks." 

This  paper  seems  to  mean  that  Fowlks  would  convey  to  Hawker  the  N.  j4 
of  said  N.  W.  J5^,  if  Hawker  would  not  contest  Fowlks'  entry  on  the  N.  VV. 
3^.  It  was  given  to  Hawker  at  the  date  thereof,  and  has  been  in  his  posses- 
sion from  that  time  to  the  date  of  hearing. 

On  these  facts  the  local  officers  found  that  J.  W.  Fowlks  executed  said 
paper;  that  it  was  in  violation  of  Section  2290  R.  S.,  which  requires  a 
homestead  entry  to  be  made  for  the  party's  exclusive  use  and  benefit,  and 
not  directly  or  indirectly  for  the  use  and  benefit  of  any  other  person,  and 
recommended  cancellation  of  his  entry.  Your  decision  holds  that  Fowlks 
did  not  execute  said  paper;  that  also  if  he  did,  not  being  under  seal  nor 
acknowledged,  it  could  not  be  enforced  by  reason  of  Hawker's  failure  to 
comply  with  the  required  conditions  on  his  part,  and  that  his  remedy,  if 
any,  was  in  the  courts ;  and  you  h^ld  Fowlks'  entry  intact. 

Whether  or  not  J.  W.  Fowlks  actually  signed  this  paper  is  not,  in  my 
opinion,  material  under  the  statute.  If  he  was  present  at  the  time  of  its  ex- 
ecution, knowing  the  nature  of  the  business  for  which  the  parties  had  met, 
and  permitted  his  father  to  sign  his  (J.  W.  Fowlks')  name,  and  to  act  as  his 
agent,  the  agreement  would  be  equally  binding  upon  him  as  if  he  had 
signed  it ;  and  I  cannot  doubt  under  all  the  facts,  that  it  was  the  intent  of 
Fowlks  to  recognize  the  claim  of  Hawker  to  said  N.  J^,  and  to  convey  it  10 
him  upon  acquisition  of  his  own  title  to  the  N.  W.  ^.  This  was  in  viola- 
tion of  that  provision  of  Section  3290,  which  requires  an  entry  to  be  for  the 
exclusive  use  and  benefit  of  the  person  making  it.  I,  therefore,  reverse  your 
decision  in  this  respect,  and  order  cancellation  of  Fowlks'  entry. 

I  also  affirm  that  part  of  your  decision  which  holds  for  cancellation 
Hawker's  cash  entry  of  said  N.  J^,  under  Sec.  2  of  the  Act  of  June  15, 

1880.  This  entry  was  allowed  in  June,  1881,  after  initiation  of  the  contest, 
and  was  in  violation  of  Practice  Rule  53,  which  forbids  further  action  by 
the  local  officers  affecting  the  disposal  of  the  land  in  contest,  pending  the 
contest,  until  so  instructed  by  your  office.  This  entry  was  allowed  without 
such  instructions,  and  was  consequently  unauthorized.  Nor  was  it,  in  my 
opinion,  within  the  provision  of  the  Act  of  June  15,  1880.  The  second 
section  authorizes  one  to  whom  the  right  of  the  person  making  a  homestead 
entry  has  "been  attempted  to  be  transferred  by  a  bona  fide  instrument  in 
writing,"  to  purchase  the  tract  at  the  Government  price.  This  means  an 
executed  or  present  transfer,  and  not  a  mere  agreement  to  transfer  in 
futuro.     Whether  or  not,  therefore,  the  paper  in  question  was  executed  by 
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Fowlks,  and  a  bona  fide  or  valid  instrument,  being  dated  in  1874,  and  not 
necessarily  to  take  effect  before  June,  1879,  it  was  not  at  the  date  of  its  ex- 
ecution a  transfer  or  an  attempted  transfer  within  the  meaning  of  the  act. 


f.—ACT  OF  MARCH  2,  j88p. 
CIRCULAR  OF  INSTRUCTIONS. 

Cotttmissianer  Stockslager  (0  Registers  and  Receivers^  March  8,  1 889. 

Your  attention  is  called  to  the  provisions  of  an  Act  of  Congress  entitled 
'*  An  Act  to  withdraw  certain  public  lands  from  private  entry  and  for  other 
purposes,"  approved  March  2,  1889,  a  copy  of  which  is  hereto  attached  (15 
C.  L.  O.,  288) »  containing  eight  sections. 

The  first  section  of  said  Act  provides  that  from  and  after  its  passage  '*  no 
public  lands  of  the  United  States,  except  those  in  the  State  of  Missouri,  shall 
be  subject  to  private  entry."  This  relates  to  the  private  sale  or  entry  of 
** offered"  lands  under  Sections  2354  and  2357,  U.  S.  R.  S.  See  pages  4 
to  8,  90  and  91,  General  Circular,  January  i,  1889.  No  sale  or  location,  at 
private  entry,  will  be  admissible,  under  said  first  section,  except  in  Missouri, 
but  disposals  of  this  class  of  ''offered  "  lands  under  the  pre-emption,  home- 
stead, or  other  laws,  are  not  otherwise  affected  thereby. 

The  second  section  of  the  Act  allows  in  general  terms  any  party  who  has 
heretofore  made  a  homestead  entry  and  who  has  not  perfected  title  there- 
under to  make  another  homestead  entry,  while  denying  such  right  to  any 
party  who  perfects  title  to  lands  under  the  pre-emption  or  homestead  laws 
already  initiated,  and  specifically  provides  that  parties  who  have  existing 
pre-emption  rights  may  transmute  them  to  homestead  entries  and  perfect  title 
to  the  lands  under  the  homestead  laws,  although  they  may  have  heretofore 
had  the  benefit  thereof. 

Therefore  you  will  not  hereafter  reject  la  homestead  application  on  the 
ground  that  the  applicant  cannot  take  the  prescribed  oath  that  he  has  not 
previously  made  such  an  entry,  but  he  will  be  required  to  show  by  affidavit, 
designating  the  entry  formerly  made  by  description  of  the  land,  number 
and  date  of  entry,  or  other  sufficient  data,  that  it  was  made  prior  to  the  date 
of  said  act,  and  also  that  he  has  not  since  perfected  a  pre-emption  or  home- 
stead title  initiated  prior  to  that  date.  In  cases  when  the  former  entry  was 
made  subsequent  to  the  the  date  of  the  act,  the  rule  remains  unchanged,  as 
given  on  page  17  of  the  general  circular  of  January  i,  1889. 

The  third  section  provides  for  permission  to  be  granted  in  certain  cases 
by  the  Register  and  Receiver  of  the  proper  district  land  office  for  parties 
claiming  public  land  as  settlers  under  existing  laws  to  leave  and  be  absent 
from  the  land  settled  upon  for  a  specified  period,  not  to  exceed  one  year  at 
any  one  time.  The  applicant  for  such  permission  will  be  required  to  submit 
testimony  to  consist  of  his  own  affidavit,  corroborated  by  the  affidavits  of 
disinterested  witnesses,  executed  before  the  Register  or  Receiver  or  some 
officer  in  the  land  district  using  a  seal  and  authorized  to  administer  oaths, 
setting  forth  in  detail  the  facts  on  which  he  relies  to  support  his  application, 
and  which  must  be  sufficient  to  satisfy  the  Register  and  Receiver,  who  are 
enjoined  to  exercise  their  best  and  most  careful  judgment  in  the  matter, 
that  he  is  unable  by  reason  of  a  total  or  partial  destruction  or  failure  of 
crops,  sickness  or  other  unavoidable  casualty  to  secure  a  support  for  himself 
or  those  dependent  upon  him  upon  the  land  settled  upon.  In  case  a  leave 
of  absence  is  granted,  the  Register  and  Receiver  will  enter  such  action  on 
their  records,  indicating  the  period  for  which  granted,  and.  promptly  report 
the  fact  to  this  office,  transmitting  the  testimony  on  which  their  action  is 
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based.  In  case  of  refusal  the  applicant  will  be  allowed  the  right  of  appeal 
on  the  usual  conditions. 

By  reference  to  section  4  you  will  observe  that  it  simply  fixes  at  ^1.25  per 
acre  the  price  of  certain  lands  within  the  limits  of  railroad  grants  which 
had  been  increased  by  law  to  double  minimum  price. 

The  5th  and  6th  sections  both  provide  that  parties  who  made  homestead 
entries  prior  to  the  date  of  the  act,  of  less  than  160  acres,  shall  have  the 
right  to  make  an  additional  entry  of  a  quantity  sufficient  with  the  original 
entry  to  complete  the  maximum  quantity  of  160  acres,  without  affecting  ex- 
isting rights  of  soldiers — see  pages  26,  27  of  circular  of  January  i,  1889 — or 
of  settlers  within  railroad  limits — see  pages  21,  22  and  23  idem, 

1.  The  fifth  section  provides  for  an  additional  entry  of  land  which  shall 
be  contiguous  to  the  land  embraced  in  the  original  entry,  for  which  the  final 
proof  of  residence  and  cultivation  made  on  the  original  entry  shall  be  suffi- 
cienty  but  of  which  no  party  shall  have  the  benefit  who  does  not,  at  the  date 
of  his  application  therefor,  own  and  occupy  the  land  covered  by  his  original 
entry,  and  which  shall  not  be  permitt^,  or  if  permitted,  shall  be  canceled, 
if  the  original  entry  should  fail,  for  any  reason,  prior  to  patent,  or  should 
appear  to  be  illegal  or  fraudulent.  Applicants  for  additional  entries  under 
this  section  will  be  required  to  produce  evidence  that  they  own  and  occupy 
the  land  embraced  in  their  original  entries,  to  be  properly  described  by  legal 
subdivisions  and  by  reference  to  the  number  and  date  of  the  original  entry, 
and  the  evidence  to  consist  of  their  own  affidavits,  corroborated  by  the  ^.ffi- 
davits  of  disinterested  witnesses,  executed  before  the  Register  or  Receiver  or 
some  officer  in  the  land  district  using  a  seal  and  authorized  to  administer  oaths. 
In  addition  to  this,  the  proper  homestead  application  and  affidavit  must  be 
filed,  which  may  be  on  the  forms  prescribed  under  the  Act  of  March  3, 1879 
(4-018  and  4-086),  properly  modified  so  as  to  show  the  section  and  act  * 
under  which  application  is  made,  and  the  affidavit  modified  by  striking  out 
the  portion  that  refers  to  military  services,  which  is  not  required  under  this 
act. 

2.  The  6th  section  admits  of  an  additional  entry  of  land,  which  need  not 
be  contiguous  to  the  land  embraced  in  the  original,  by  parties  who  have 
complied  with  the  conditions  of  the  law  with  regard  to  the  original  entry, 
and  have  had  the  final  papers  issued  therefor,  and  with  the  condition  of  resi- 
dence and  cultivation  of  the  land  embraced  in  the  additional  entry^  to  be 
made  and  proved  as  in  ordinary  homestead  entries. 

Application  and  affidavit  will  be  required  in  entries  under  this  section  (6) 
and  the  same  forms  (4-018  and  4-086)  may  be  used  as  above  stated  in  re- 
ference to  entries  under  the  5th  section. 

In  additional  entries  under  both  sections  the  usual  homestead  fees  and 
commissions  will  be  required  to  be  paid,  and  receipts  will  be  issued  therefor. 
Notes  will  be  made  on  the  entry  papers  and  opposite  the  entries  on  the 
monthly  abstracts  referring  to  the  section  and  the  Act  under  which  allowed.  ' 

The  7th  section  of  the  Act  prescribes  a  rule  of  construction  for  the  Act 
of  March  3,  1879,  i^  accordance  with  which  you  will  receive  and  properly 
act  upon  any  evidence  which  parties  desiring  to  avail  themselves  thereof  may 
see  proper  to  submit,  showing  that  accident  or  unavoidable  delays  have  pre- 
vented them  from  making  proof  on  the  date  specified  in  the  public  notice, 
in  cases  in  which  the  proof  was  taken  within  ten  days  following  that  date. 
But  this  will  not  be  necessary  when  continuances  are  made,  as  provided  for 
in  subdivision  13,  on  pages  43  and  44,  of  circular  of  January  i,  1889,  ^^ 
which  you  are  referred. 

The  8th  section  does  not  appear  to  call  for  remark  in  this  communication. 

Approved :  JOHN  W.  NOBLE,  Secretary. 
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SETTLERS'  LEAVES  OF  ABSENCE. 

Acting  Commissioner  Stone  to  Registers  and  Receivers^  United  States  District  Land  Offices, 
Septentber  19,  1889. 

In  addition  to  and  explanatory  of  the  circular  issued  by  this  office  on  the 
8th  of  March  last  (8  L.  D.,  314;  16  C.  L.  O.,  13),  in  regard  to  the  Act  of 
March  2,  1889  (25  Stat.,  854),  for  your  information  and  the  information 
of  settlers  who  apply  for  leave  of  absence  from  the  tracts  covered  by  their 
several  settlements,  under  the  third  section  of  said  act,  and  other  parties  in- 
terested, it  is  hereby  directed  that  any  settler  so  applying  shall  submit  with 
his  application  to  the  Register  and  Receiver  of  the  proper  land  office  his 
affidavit,  corroborated  by  the  affidavits  of  disinterested  witnesses,  setting 
forth  the  following  facts,  viz. : 

1.  The  character  and  date  of  the  entry,  date  of  establishing  residence 
upon  the  land,  and  what  improvements  have  been  made  thereon  by  the  ap- 
plicant. 

2.  How  much  of  the  land  has  been  cultivated  by  the  applicant,  and  for 
what  period  of  time. 

3.  In  case  of  failure  or  injury  to -crop,  what  crops  have  failed  or  been  iu- 
jured  or  destroyed,  to  what  extent,  and  the  cause  thereof. 

4.  In  case  of  sickness,  what  disease  or  injury,  and  to  what  extent  claim- 
ant is  prevented  thereby  from  continuing  upon  the  land ;  and,  if  practica- 
ble, a  certificate  from  a  reliable  physician  should  be  furnished. 

5.  In  case  of  ''other  unavoidable  casualty,"  the  character,  cause  and 
extent  of  such  casualty,  and  its  effects  upon  the  land  or  the  claimant. 

6.  In  each  case  full  particulars  upon  which  intelligent  action  may  be 
based  by  the  Register  and  Receiver. 

7.  The  dates  from  which  and  to  which  leave  of  absence  is  asked. 

The  foregoing  is  not  to  be  understood  as  imposing  restrictions  upon 
settlers  over  and  above  what  the  statute  contains,  or  to  modify  the  condi- 
tions therein  prescribed  for  the  enjoyment  of  the  right,  but  merely  to  indi- 
cate what  facts  should  be  set  forth  in  the  required  affidavits,  leaving  with 
the  Registers  and  Receivers  of  the  several  district  offices  the  duty  of  making 
application  of  the  law  to  the  particular  cases  presented,  subject,  of  course,  to 
the  supervisory  authority  of  the  Department. 

Approved:  JOHN  W.  NOBLE. 

Secretary  of  the  Interior. 


LEAVES  OF  ABSENCE  UNDER  ACT  OF  MARCH  2,  1889. 

Commissioner  Groff  to  Inspector  W.  D.  Harlan,  Salt  Lake  City,  Utah,  Nov,.  2,  1889. 

You  are  quite  correct  in  holding  in  reference  to  leaves  of  absence  allowed 
under  the  3d  Section  of  the  Act  of  March  2,  1889,  that  *'the  year's  absence 
or  any  absence  allowed  under  said  act  must  not  be  counted  in  favor  of 
claimant,  or  as  any  portion  of  the  residence  required  by  the  homestead  law." 
This  conclusion  appears  to  result  necessarily  from  the  proviso  to  said  section 
reading  as  follows :  ''Provided  that  the  time  of  such  actual  absence  shall 
not  be  deducted  from  the  actual  residence  required  by  law.^ 


II 


JOSEPH  BURGEL. 

Pre-emption — Transmutation — Act  of  Af arch  2,  i88g. — Under  Section  2,  Act  of  March  2, 
1889,  a  pre-emptor,  whose  claim  was  initiated  prior  to  the  passage  of  said  act,  is  entitled 
to  transmute  his  claim  into  a  homestead  entry,  notwithstanding  the  fact  that  he  may  have 
heretofore  had  the  beneBt  of  the  homestead  law. 
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Secretary  NoBLE  to  Commissioner  Stockslager,  AprU  19, 1889. 

I  have  before  me  the  appeal  of  Joseph  Burgei  from  your  decision  of 
October  13,  1886,  cancelling  his  homestead  entry  No.  9690,  for  the  S.  W. 
^  Sec.  31,  T.  154  N.,  R.  60  W.,  Grand  Forks  district,  Dakota,  but  deny- 
ing his  petition  that  such  cancellation  be  without  prejudice,  and  that  he  be 
permitted  to  transmute  into  a  homestead  his  pre-emption  declaratory  state- 
ment for  thie  S.  W.  y^  of  Sec.  6,  T.  153  N.,  R.  60  W.,  in  the  said  district. 

Since  the  date  of  said  decision,  Congress  has  expressly  provided — 

That  all  pre-emption  settlers  upon  the  public  lands  whose  claims  have  been  initiated  prior 
to  the  passage  of  this  act  may  change  such  entries  to  homestead  entries,  and  proceed  to  per- 
fect their  titles  to  their  respective  claims  under  the  homestead  law,  notwithstanding  they 
may  have  heretofore  had  the  benefit  of  such  law,  but  such  settlers  who  perfect  title  to  such 
claims  under  the  homestead  law  shall  not  thereafter  be  entitled  to  enter  other  lands  under 
the  preemption  or  homestead  laws  of  the  United  States.  (Proviso  to  Section  2,  Act  of 
March,  1889.) 

Burgel  settled  upon  the  land  May  36,  1886;  hence,  under  this  enactment, 
his  petition  must  be  granted,  it  appearing  that  he  is  a  '' pre-emption  settler 
upon  the  public  lands,  whose  claim  (was)  initiated  prior  to  the  passage  of 
(said^  act,"  and  his  request  being  that  he  be  allowed  to  change  his  pre- 
emption to  a  homestead  entry.  This  the  provision  quoted  expressly  per- 
mits him  to  do,  ''  notwithstanding  his  having  heretofore  had  the  benefit  of 
the  homestead  law." 

Your  said  decision  is  modified  accordingly. 


WILLIAM  F.  SIMRALL. 

Final  Proof— Act  of  March  2,  i88q, — Under  the  provisions  of  section  7,  Act  of  March  2, 
J  889,  final  proof  may  be  submitted  within  ten  days  after  the  day  fixed  therefor,  where 
accident  or  unavoidable  delay  has  prevented  the  claimant  or  his  witnesses  from  making 
such  proof  on  the  day  specified. 

lurst  Assistant  Secretary  Chandler  to  Acting  Commissioner  Stone,  yune  7,  1889. 

Section  7  of  the  Act  approved  March  2,  1889  (25  Stat.,  854),  provides — 

That  the  <*  Act  to  provide  additional  regulations  for  homestead  and  pre-emption  entries  of 
public  lands,"  approved  March  third,  eighteen  hundred  and  seventy-nine  (20  Stat.,  472) 
shall  not  be  construed  to  forbid  the  taking  of  testimony  for  final  proof  within  ten  days  fol- 
lowing the  day  advertised  as  upon  which  such  final  proof  shall  be  made,  in  cases  where  ac- 
cident or  unavoidable  delays  have  prevented  the  applicant  or  witnesses  from  making  such 
proof  on  the  date  specified. 

It  appearing  from  the  record  that  Simrall  was  prevented  by  an  '^unavoid- 
able" delay  from  attending  at  the  local  office,  on  the  date  named  in  his 
notice,  and  that  his  proof  was  submitted  within  ten  days  from  that  date, 
such  proof  was,  under  the  Act  of  March,  1889,  supra^  regularly  made. 

Said  proof  shows  that  Simrall  began  actual  residence  on  the  land  in  June 
1882 ;  that  the  same  for  more  than  a  year  was  continuous,  and  that  his  im- 
provements! valued  at  f  700,  consisted  of  a  story  and  a  half  log  house — thirty 
by  thirty,  a  barn — sixteen  by  thirty-two,  a  well,  and  seven  or  eight  acres 
cultivated. 

Simrall's  proof  having  been  therefore  duly  made  and  showing  a  substan- 
tial compliance  with  the  pre-emption  law,  his  entry  should  remain  intact. 

Your  decision  is  reversed. 

I  note  from  the  records  of  your  office  that  Simrall  filed  declaratory  state- 
ment December  21,  1883,  ^^^  made  pre-emption  cash  entry  March  4,  1884, 
for  lots  3  and  4,  Sec.  7,  and  lot  i.  Sec.  18,  T.  153  N.,  R.  63  W.  These 
tracts  are  in  the  Grand  Forks  district,  but  are  contiguous  to  those  involved 
herein. 

Simrall's  pre-emption  settlement  of  June  i,  i88a,  was  made  upon  both 
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the  land  in  question  and  the  said  tracts  in  the  Grand  Forks  district.  He 
accordingly  filed  his  claim  and  made  proof  therefor  in  each  of  the  districts 
referred  to. 

Simrall's  proof  in  the  Grand  Forks  district  has  been  accepted  and  a  patent 
has  been  issued  for  the  said  tracts  therein  located.  His  proof  for  the  land 
in  question  being,  for  the  reasons  stated,  hereby  approved,  I  can  see  no  rea- 
son why  a  patent  should  not  also  be  issued  thereon. 


ROBERT  R.  BRATTON. 

Second  Entry — Act  March  2,  i88g. — A  second  homestead  entry  for  the  same  tract  may  be 
accorded  under  the  Act  of  March  2,  1889,  where  the  Brst  was  illegal,  when  made,  by 
reason  of  the  entryman  having  previously  filed  a  soldier's  declaratory  statement  for  an- 
other tract. 

First  Assistant  Secretary  Chandler  to  Acting  Commissioner  Stone,  y^iy  22,  1889. 

On  December  22,  1884,  Robert  R.  Bratton  made  homestead  entry  No. 
609  for  the  W.  j4  N.  E.  ^  and  N.  E.  ^  N.  E.  3^  of  Sec.  11,  and  N.  W. 
J^  N.  W.  Jj(  of  Sec.  12,  T.  159  N.,  R.  70  W.,  Devil's  Lake  land  district, 
Dakota. 

Under  date  of  January  14,  1888,  Bratton  informed  your  office  by  letter: 

In  the  spring  of  1884  I  filed  a  soldier's  declaratory  statement  on  one  hundred  and  sixty 
acres  of  land  intending  to  file  a  homestead  on  same,  but  lost  my  team  of  oxen  and  was 
compelled  to  sell  my  right  to  the  aforesaid  claim  in  order  to  buy  another  team. 

He  states  that  he  has  lived  on  the  land  covered  by  his  entry,  together 
with  his  family,  for  two  years,  and  made  valuable  improvements  thereon. 
He  enquires  of  your  office  whether  he  could  legally  make  his  final  proof  for 
his  said  entry. 

Your  office  thereupon,  by  decision  of  March  2,  1888,  held  said  entry,  No. 
609,  for  cancellation  on  account  of  illegality,  Bratton  having  previously,  as 
shown  by  his  own  admissions,  exhausted  his  right  under  the  homestead  law. 
The  entryman  appealed  to  this  Department. 

His  entry,  at  the  time  it  was  made,  was  as  the  law  then  stood  illegal,  and 
your  decision  is  correct ;  but  the  Act  of  Congress,  approved  March  2,  1889 
(25  Stat.,  854),  entitled,  ''An  Act  to  withdraw  certain  public  lands  from 
private  entry,  and  for  other  purposes,"  provides: 

That  any  person  who  has  not  heretofore  perfected  title  to  a  tract  of  land  of  which  he  has 
made  entry  under  the  homestead  law  may  make  homestead  entry  of  not  exceeding  one 
quarter  section  of*  public  land  subject  to  such  entry,  such  previous  filing  or  entry  to  the  con- 
trary notwithstanding. 

If  the  claimant  has  not  heretofore  pefected  title  under  the  homestead  law, 
he  may  enter  the  land  under  the  provisions  of  this  act,  and  to  this  end  he 
should  be  notified  that  his  entry  on  the  land  heretofore  made  is  canceled, 
and  that  the  application  to  re-enter  the  land,  in  accordance  with  said  act 
and  the  regulations  thereunder,  should  be  made  to  the  local  office ;  and  that 
he  may  be  protected  in  his  improvements  upon  said  land,  so  far  as  it  lies  in 
the  power  of  the  Department,  no  other  disposition  should  be  made  of  the 
land  for  sixty  days,  of  which  he  should  have  notice. 


ARTHUR  P.  TOOMBS.     (On  Review.) 

Second  Homestead  Entry — Act  of  March  2,  i88g. — A  homesteader  whose  entry  is  canceled, 
because  made  during  the  maintenance  of  a  pre  emption  claim  for  another  tract,  may, 
under  section  2,  Act  of  March  2,  1889,  in  the  absence  of  an  adverse  cUim,  make  a  new 
homestead  entry  for  the  land  included  in  his  original  entry. 

Acting  Secretary  CHANDLER  to  Acting  Commissioner  Stone,  August  24,  1889. 

This  is  a  motion  for  review  of  departmental  decision  of  August  16,  1888, 
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in  the  case  of  Arthur  P.  Toombs  (7  L.  D.,  215)  affirming  your  office  deci- 
sions of  November  19,  1886,  and  January  31,  1887,  which  held  for  cancel- 
lation the  homestead  and  commuted  cash  entries  of  said  Toombs,  embrac- 
ing the  S.  E.  }(  of  Sec.  18,  T.  31  S.,  R.  28  W.,  Garden  City  land  district, 
Kansas,  and  rejected  his  application  to  have  the  cancellation  of  his  said 
homestead  entry  made  without  prejudice  to  his  making  new  entry  for  said 
tract. 

Since  the  rendition  of  said  departmental  decision,  the  Congress,  by  Act 
of  March  2,  1889  (25  Stat.,  854),  entitled  "An  Act  to  withdraw  certain 
public  lands  from  private  entry,  and  for  other  purposes,"  has  expressly  pro- 
vided in  section  two  of  said  act : 

*'  That  any  person  who  has  not  heretofore  perfected  title  to  a  tract  of  land 
of  which  he  has  made  entry  under  the  homestead  law,  may  make  a  home- 
stead entry  of  not  exceeding  one-quarter  section  of  public  land  subject  to 
such  entry,  such  previous  filing  or  entry  to  the  contrary  notwithstanding." 

Under  the  provisions  of  this  act  of  Congress,  I  see  no  reason  why  Toombs 
may  not  be  allowed  to  make  homestead  entry  for  the  tract  in  question,  and 
thus  obtain,  in  effect,  all  he  seeks  to  accomplish  by  his  motion  for  review. 
I'his  he  clearly  has  the  right  to  do,  I  think,  under  the  law  as  it  now  stands, 
there  being  no  adverse  claim  to  the  land ;  and  as  he  could  accomplish  noth- 
ing more,  even  if  the  decision  complained  of  were  reversed,  it  is  unneces- 
sary to  consider  the  questions  raised  by  his  said  motion. 

You  will  therefore  direct  the  local  officers  to  notify  Toombs  that  he  will 
be  allowed  a  reasonable  time  within  which  to  make  application  to  enter  the 
tract,  under  the  provisions  of  said  Act  of  March  2,  1889;  which  applica- 
tion, when  made,  will  be  considered  and  allowed  unless  objection  not 
shown  by  the  present  record  is  found  to  exist. 

[Note. — A  similar  decision  was  rendered  in  the  unreported  case  of  Ernst 
H.  Ebert,  decided  by  the  Department,  August  23,  1889.] 


RICHARD  T.  HENNING, 

Homestead — Soldiers*  Declaratory  Statement — Act  of  March  ^,  i88g, — Under  the  Act  of 
March  2,  1889,  the  filing  of  a  soldier*s  declaratory  statement,  previous  thereto,  is  not  held 
to  exhaust  the  homestead  right. 

First  Assistant  Secretary  Chandler  to  Acting  Commissioner  Stone,  September  17,  1889. 

I  have  considered  the  appeal  of  Richard  T.  Henning  from  your  office  de- 
cision of  May  21,  1888,  involving  his  application  to  be  allowed  to  make 
homestead  entry  for  the  S.  E.  ^  Sec.  25,  T.  6  S.,  R.  36  W.,  Oberlin  land 
district,  Kansas. 

The  records  of  your  office  show  that  Henning,  October  9,  1879,  ^^^  ^is 
soldier's  homestead  declaratory  statement  No.  2851  for  the  S.  E.  ^  Sec.  5, 
T.  6,  R.  35  W.,  Kansas;  that  on  June  21,  1880,  he  filed  his  pre-emption 
declaratory  statement  No.  17469  for  the  same  land,  and  that  on  January  13, 
1888,  he  made  cash  entry  No.  5599  thereon. 

Your  said  decision  was  in  accord  with  the  law  and  rulings  of  this  De- 
partment at  the  time  the  same  was  rendered.  I  refer  to  the  circular  of  De- 
cember 15,  1882  (i  L.  D.,  648),  also  to  Stephens  vs,  Ray  (5  L.  D.,  133; 
13  C.  L.  O.,  161),  and  Maria  C.  Arter  (7  L.  D.,  136;  15  C.  L.  O.,  135). 
The  case  now,  however,  seem  to  come  within  the  provisions  of  the  Act  of 
Congress  approved  March  2,  1889  (25  Stat.,  854),  entitled  "An  act  to 
withdraw  certain  public  lands  from  private  entry  and  for  other  purposes," 
and  due  opportunity  should  be  given  the  applicant  for  an  application 
thereunder.     To  this  end  he  should  be  notified  that  if  within  sixty  days 
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after  notice  hereof,  he  shall  make  such  application  in  accordance  with  said 
act  and  the  regulations  thereunder,  it  will  receive  due  consideration,  and 
that  in  the  mean  time  final  action  herein  will  remain  suspended,  but  that 
if  he  fails  to  make  such  application  within  the  timo  specified,  his  claim 
will  be  finally  rejected.     George  W.  Mason  (8  L.  D.,  457;  16  C.  L.  O., 

55)- 
Your  decision  is  accordingly  modified. 


JOHN  J.  STUART. 

Aft  March  2^  i88g —  Validates  Prior  Entry. — The  right  to  make  a  second  homestead 
entry  conferred  by  the  act  of  March  2,  1889,  validates  such  an  entry  made  prior  thereto, 
though  not  authorized  by  the  law  when  made. 

An  additional  homestead  entry  made  prior  to  the  passage*  of  said  act,  may,  under  the  pro- 
visions of  section  six  thereof,  be  permitted  to  stand  though  unauthorized  by  law  when 
made. 

First  Assistant  Secretary  Chandler  to  Acting  Commissioner  Stone,  August  12,  1889. 

John  J.  Stewart,  on  December  5,  1868,  made  homestead  entry  No.  1720 
for  the  W.  %  of  the  N.  W.  %  of  Sec.  21,  T.  25  N.,  R.  6  E.,  Ironton  land 
district,  Missouri.  Upon  this  tract  (according  to  his  affidavit  accompanying 
his  appeal)  he  continued  to  reside  for  about  a  year,  during  the  greater  por- 
tion of  which  time  he  or  his  family  were  sick — the  location  being  near  the 
Black  river  and  the  low  lands  adjoining.  By  advice  of  friends  and  his 
family  physician  he  removed  to  a  higher  and  healthier  location — also  relin- 
quishing his  former  homestead  entry. 

On  November  19,  1872,  he  made  homestead  entry  No.  4261  for'  lot  i  of 
the  N.  W.  ^  of  Sec.  30,  T.  25  N.,  R.  6  E.,  same  land  district  (containing 
82^  acres).  In  an  affidavit  accompanying  this  entry  he  stated  that  he  had 
never  "perfected  or  abandoned''  a  homestead  entry. 

On  August  30,  1879,  ^^  made  final  proof  on  said  last-named  entry  (No. 
4261.) 

On  July  15, 1879,  ^^  made  additional  homestead  entry,  No.  5532,  for  the 
N.  }i  of  lot  2  of  the  N.  W.  ^  of  Sec.  30,  same  township  and  range  (con- 
taining 44  acres),  under  the  Act  of  March  3,  1879.  Upon  this  he  made 
final  proof  June  27,  and  final  certificate  was  issued  December  10,  1885. 

Claimant  stated,  by  letter  of  December  5, .1884,  that  he  had  served  in  the 
United  States  army  during  the  late  war.  In  his  affidavit  accompanying  his 
appeal  he  explains  that  he  ''was  not  in  the  regular  army  of  the  United 
States,  but  was  in  the  State  service  at  the  time  of  Morgan's  raid,  and  being 
an  illiterate  man,"  he  at  first  supposed  this  was  equivalent  to  being  in  the 
United  States  army. 

Claimant  offers  a  corroborated  affidavit,  showing  that  he  has  resided  on 
the  land  embraced  in  his  second  homestead  entry  (No.  4261)  continuously 
since  February,  1873 ;  ^^^  ^^  ^^  cleared  and  cultivated  between  fifty  and 
sixty  acres  thereof,  has  planted  between  twelve  and  fifteen  hundred  fruit 
trees  now  in  bearing;  has  built  upon  it,  first  a  log  house,  and  afterwards  a 
frame  house,  both  now  used  as  one  dwelling ;  has  a  large  barn"  and  other 
buildings — said  improvements  being  worth  from  fifteen  hundred  to  two 
thousand  dollars,  and  constituting  his  entire  property. 

Your  office,  by  decision  of  July  9,  1886,  Held  Stewart's  second  homestead 
entry  (No.  4261)  and  his  additional  homestead  entry  (No.  5532)  based 
thereon,  for  cancellation,  on  the  ground  that  he  had  exhausted  his  home- 
stead right  by  his  first  homestead  entry  (No.  1720). 

Whether  or  not,  under  the  circumstances  of  this  case,  the  objection  raised 
would  be  sufficient  to  defeat  Stewart's  right  to  make  a  second  homestead 
entry  under  the  law  in  force  at  the  date  of  his  entry,  the  second  section  of 
the  Act  of  Congress  approved  March  2,  1889  (25  S»at.,  8^4).  allowing — 
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Any  person  who  has  not  htttio^ott  perfected  title  to  a  tract  of  land  of  which  he  has  made 
entry  under  the  homestead  law,  to  make  homestead  entry  of  not  exceeding  one  quarter  sec- 
tion of  public  land  subject  to  such  entry,  etc., 

authorizes  his  entry  of  lot  i  of  the  N.  W.  J^  of  said  section  30.  And  al- 
though I  am  of  the  opinion  that  he  was  not  entitled  to  make  additional 
homestead  entry  of  the  N.  }i  of  lot  2  of  the  N.  W.  ^  of  said  Sec.  30  under 
the  laws  then  in  force,  the  sixth  section  of  said  Act  of  March  3,  1889,  se- 
cured to  him  the  right  to  make  entry  of  additional  land  to  an  amount  which 
added  to  his  original  entry  shall  not  exceed  one  hundred  and  sixty  acres. 

Provided  that  in  no  case  shall  patent  issue  for  the  land  covered  by  such  additional  entry 
until  the  person  making  such  additional  entry  shall  have  actually  and  in  conformity  with  the 
homestead  laws  resided  upon  and  cultivated  the  lands  so  additionally  entered,  and  otherwise 
fully  complied  with  said  laws. 

Under  this  provision  of  said  act,  I  think  it  clear  that  the  claimant  is  en- 
titled to  have  his  original  entry  approved  for  patent,  and  that  if  he  has  not 
complied  with  the  provisions  of  said  statute  as  to  actual  residence  upon  and 
cultivation  of  said  additional  entry,  action  as  to  this  part  of  the  entry  should 
be  suspended  until  he  is  able  to  show  that  he  has  fully  complied  with  the 
terms  of  the  statute. 

Your  decision  of  July  9,  1886,  is  modified  as  above  indicated. 


JOHN  GOODMAN. 

Additional  Homestead  Entry — Acts  of  iSjg  and  i88g. — The  right  to  make  an  additional 
entry  under  the  Act  of  March  3,  1879,  is  limited  to  original  entries  on  even  sections,  made 
prior  to  the  passage  of  said  act,  and  where  the  entry  was  restricted  by  existing  laws  to 
eighty  acres.  The  Act  of  March  2,  1889,  authorizes  an  additional  entry  of  contiguous 
land,  where  the  original  was  for  a  less  amount  than  one  hundred  and  sixty  acres,  and  the 
entryroan  still  owns  and  occupies  the  land  covered  thereby. 

Secretary  NoBLE  to  Commissioner  Stockslager,  April  33,  1889.* 

I  have  before  me  the  appeal  of  John  Goodman  from  your  decision  of  June 
10,  1886,  holding  for  cancellation  his  (Goodman's)  final  homestead  certifi- 
cate No.  6162,  issued  May  i,  1884,  ''so  far  as  it  relates  to  the  S.  }i  N.  W. 
^"  of  Section  35,  T.  116  N.,  R.  31  W.,  5th  P.  M.,  Benson  district,  Min- 
nesota. 

Such  S.  J^  N.  W.  ^  of  the  section  was  included  in  such  final  certificate 
by  virtue  of  its  having  been  taken  by  Goodman,  on  July  i,  1879,  ^  ^^  ^' 
di'/ional  homestesid  entry  under  the  Act  of  March  3,  1879,  ^^  original  entry 
which  covered  the  N.  J^  of  said  N.  W.  l^  of  Section  35,  having  been  made 
April  7,  1879.  'A.s  you  correctly  hold,  nowever,  it  was  error  to  permit  him 
to  make  such  additional  homestead  entry  of  the  land  in  question,  the 
original  entry  not  having  been  made  prior  to  the  passage  of  the  act,  the 
section  not  being  an  even  one,  and  the  entryman  not  having  been  restricted, 
in  making  his  original  entry,  to  eighty  acres  only.  This  being  so,  your  de- 
cision that  as  an  additional  entry  under  the  Act  of  March  3,  1879,  ^^^ 
entry  in  question  was  wholly  unauthorized,  was  correct,  and  must  be 
affirmed. 

Since  the  making  of  said  decision,  however.  Congress  by  the  Act  of  March 
2.  1889,  ^^  provided: 

''That  any  homestead  settler  who  (had,  prior  to  the  passage  of  said  last 
mentioned  act)  entered  less  than  one-quarter  section  of  land,  may  enter 
other  and  additional  land  lying  contiguous  to  the  original  entry,  which  shall 
not.  With  the  land  first  entered  and  occupied,  exceed  in  the  aggregate  one 
hundred  and  sixty  acres,  without  proof  of  residence  upon  and  cultivation  of 
the  additional  entry,  and  if  final  proof  of  settlement  and  cultivation  has  been 
made  for  the  original  entry  when  the  additional  entry  is  made,  then  the 
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patent  shall  issue  without  further  proof,  Pratnded,  That  this  section  shall 
not  apply  to  or  for  the  benefit  of  any  person  who  at  the  date  of  making  ap- 
plication for  entry  hereunder^  does  not  own  and  occupy  the  land  covered  by 
his  original  entry."  (Sec.  5,  Act  of  March  2,  1889,  8  L.  D  ,  317 ;  15  C. 
L.  O.,  288.) 

It  would  seem  from  the  record  before  me,  that  the  case  at  bar  is  one  ti 
which  this  enactment  would  literally  apply,  so  that,  if  Goodman  shoul 
"make  application  for  entry"  thereunder,  and  at  the  date  of  such  applica 
tion  he  should  still  **  own  and  occupy  the  lands  covered  by  his  origin? 
entry,"  he  would  be  entitled  to  patent  covering  the  additional  entry  i 
question. 

In  view  of  this  conclusion,  it  is  deemed  unnecessary  to  pass  upon  Good- 
roan's  application  to  piirchase  the  additional  tract  under  the  Act  of  June  15, 
1880  (21  Stat.,  237). 

The  decision  appealed  from  is  modified  so  that  the  final  certificate  shall 
stand  suspended,  to  allow  Goodman  to  apply  under  the  above  cited  provi- 
sions of  the  Act  of  March  2,  1889. 


JOHN  P.  NEWCOMB. 

Pre  emption — Transmutation — Act  of  March  2,  iSSg.^Vnder  tne  Act  of  March  2,  1889. 
a  pre-emptor  is  entitled  to  the  right  of  transmutation,  even  though  he  may  have  had  the 
benefit  of  the  homestead  law. 

Firs/  Assistant  Secretary  CHANDLER  to  Commissioner  GrDFF,  November  18,  1889. 

I  have  considered  the  case  of  John  P.  Newcomb  on  his  appeal  from  yoitr 
office  decision  of  September  7,  1888,  refusing  to  permit  him  to  transmu  e 
his  pre  emption  filing  for  N.  J^  S.  W.  ^  and  S.  W.  ^  N.  W.  J5^  Sec.  5, 1'. 
14  S.,  R.  78  W.,  Leadville,  Colorado,  land  district,  to  a  homestead  entry. 

Your  said  decision  says — 

Newcomb  admits  having  made  a  former  entry  in  Louisiana  (New  Orleans  homestead 
entry  112),  February  6,  1867,  for  eighty  acres,  but  swears  in  an  affidavit  submitted  that  soon 
after  said  entry  he  went  upon  the  land,  but  the  people  were  so  hostile  towards  a  north e'^ 
man  that  he  was  afraid  to  locate,  and  therefore  was  compelled  to  abandon  said  entry.     I-     A 
also  swears  he  desires  to  transmute  said  61ing  because  he  has  not  the  money  to  comple    "^ 
the  filing  under  the  pre-emption  law ;  and  that  he  has  improvements  on  the  land,  consistii 
of  a  house  of  three  rooms,  corral,  stable,  well  and  fence,  and  nearly  six  miles  of  irrigati; 
ditch ;  and  that  he  will  be  compelled  to  lose  said  improvements  unless  this  application 
granted. 

Your  said  decision  is  based  upon  the  ground  that  the  law  restricts  parties 
to  one  homestead  entry,  and  that  the  showing  did  not  warrant  an  exception 
being  made  to  the  rule  in  this  case. 

Without  stopping  to  discuss  the  merits  of  the  excuse  offered  by  claimant 
for  his  failure  to  complete  his  former  entry  it  will  be  sufficient  for  the  deter- 
mination of  the  case  at  bar  to  say  that  since  your  said  decision  Congress,  by 
the  Act  of  March  2,  1889,  provided  for  the  change  of  pre-emption  filings  \i\ 
homesteads,  even  though  the  applicant  therefor  may  have  had  the  benefit  f 
the  homestead  law.     (25  Stat.,  854.)  ^ 

Your  decision  is  accordingly  reversed,  and  transmutation  may  be  allowc 
under  the  said  Act  of  March  2,  1889. 
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